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ai NOTES OF RECENT CASES. 


Adverse posscesion—Suit for setting aside a sale and for possessiog—Plaintiff 
-away from India undergoing imprisonment a rE date of sale— 


“If entitled to exemption from bar of limitation for ‘period whet he was 


- not in India- 


Assignment of usufructuary mortgage for consideration—Dispossession of 
„assignee by prior mortgagee—Right of assignee to recover money as con- 
_ sideration ich had failed my tate, a be hes oe 
Charge—Decree directing a rty to pay a certain amount and grantin g a charge 
““on all his property both: movable and immovable”—Enforceability of the 


Civil Procedure Code (V of 1908)—Practice—Decree in suit instituted in 
‘forma perts—Plaintiff to pay a larger sum to defendant, than what 
iff had to receive from defendant—Effect on right of Government to 
execute for its costs De 
———S. 2—Wife’s suit for maintenance and recovery of stridhan, etc., 
i her husband and father-in-law—Place of suing—Common law rule 
debtor should seek the creditor and pay him where he resided— 
Applicability—Contract Act, S. 49 7 Rop. 784 . 
wor. 35 and O. 7, R. 10—Returning plaint for presentation to pro- 
.per Court—No jurisdiction to make payment of costs to defendants a con- 
dition precedent to the presentation in proper Court . 
———8. 85 (2)—Plaintiff failing to make out his case—Right of defend- 
` ant to costs—Written statement making allegations of more extensive nature 
than defendant able to establish—Effect on right to cost 


————8. 47—Objection to execution raised by party or his representative 


setting up paramount title—Matter relates to execution of decree and de- 
cision is appealable Gs 
———8. 60, Cl. (b)—“Musical instruments” belongi eos: 
—If exempt from attachment—“Artizan” if includes eee 
———8. 95 Plaintiff, if includes next friend of minor plaintiff. Rep. 765. 
———Ss. 109 and 110—“Substantial questions’—What are 7 
2—ss. 148 and 151—Application to set aside ex parte decree—Order set- 
ting aside—Conditional on payment of costs within one month and in de- 
fault application to “stand dismissed with costs"—Power to grant exten- 
sion for payment of costs—Inherent powers. ‘Rep. 638 
———O. 11, R 12—Interrogatories—Order requiring a party to state the 
result of his accounts—When proper ae 
———O. 11, R, 14—Certified copies of income-tax returns—Whether a 
party can be compelled tq, obtain and roduce # the instance of the oppo- 
site party—Ineqme-tax Act, S. 54—Scope and effect. Rep. 617 .. 
—O. 17, R. 1 md O. 33,R. 8—Suit in forma peuperis—Trial— 
Plaintiff not ready—Grant of adjournment conditional on paying day costs 
within next hearme—Costs not paid—Power of Court to dismiss suit— 
Pauper, if. exempted from payment of adjournment costs. Rep. 305 
———O. 21, R. tee oe 
———-O._ 21, Rr. 85 and 86—Failure by Aon Slang! to pay cost 
of general stamp for the sale certificate in time—Effeat : 
————O. 21, R. 89“Amount paid to save Se E E sut to 
recover as paid under coercion—Maintaina ` ep. 793 . 
———— 0O. 21, R. 90—6reditor who bd no order of attachment in his favour 
—Whether -when entitled to apply under O. 21, R. 90 i 


Pacer. 


21 


45 


pp ‘ 


‘____o, 21,.R. 90—Security—When to be demanded by Conrt—Issue. of 
: notice to other side and hearing counsel for other side—If admission of 
petition 


______Q, 21, R. 90—Waiver of right to fresh proclamation Whether 


waiver of objection to irregularities m the proclamation 

= 6 (21: R: 93—Application for refund of poundage and interest on 
the purchase money—Lmitation 

—_——O. 22, R. 4, 8ub-R. (4)—Judgment aael in ignorance of the 
fact that one `of the parties was dead—If f can be validated subsequently. 

_—__—_O. 23, R. 1—Withdrawal of one of several plaintiffs’ without con- 
sent of others—When permissible 

——0. 26, Rr. 1, á, 9—Commission to examine witnesses residing with- 
in local limits of jurisdiction—Number of witnesses large—lf es for 


SO. 33, R. 10—Abatement of suit by death of pauper_plaintiff— 
Absence of provision for payment of Capri tees) and costs of Government 


from estate of deceased plamtiff—Lacuna pointed out. N.R. 

——O. 4, Ba Ta rder directing security to be furnished 
within a e—Security tendered in time—Rejection of appeal 
before Eroniy 


——O. 4, R. 4, proviso—Applicability of proviso—If can be cou- 
sidered after notice is issued to respondent 
———O. 46, R. 1—Reference to High Coprt—When to be made 


Common carrier—Railway—Carriage of goods—Liability for damages taus- 
ed by ram water 


os Act (VIII of 1913)—Rules framed under R, 60 a 


Power of Court to extend time—When to be exercised ° 


Companies Act (VII of 1913), 8s. 156 and 158—Voluntary liquidation —’ 


Liquidator settling list of contributories—Power to make calls—Enforc- 
ing compliance with the calls—Procedure. . Rep. 369 .. 

ou 8, 230 (1), Sub-S. (2)—Liquidation—Preferential claim for salary 
of a Eana r 


over Rep. 577 .. 
———8. 246—Rules framed by Madras High Court—Whether applicable 


'e top before the District Court to which further proc for 
and in ion are transferred m 
—— 8. 280—Order under—Whether appealable 
-———. 282-B (5)—Secnrity deposit by employee of company not deposit- 
ed in ei beak Listy of managing agents and sectetaries to con- 
_  viction ynder S. 282-B (5) 
Contempt of Court—Suit for ejectment of sole defendant and for delivery of 
possession—Receiver appointed while suit°was pending, at the instance of 
Dainis for the purpose of Harvesting the om the land and for realis- 
ing the rents and profits of the land in suit tranger claiming that he was 
entitled to and was in possession Order of Court confirming teceiver's 
possession—Stranger circulating notice to: public asserting his right and 
warning public from taking lease—Cantempt 
Contract—Breach—Waiver 
——_.1.F. contract—Printed form with typewritten portion —Conflict— 
Construction 


Copyright Act (III of 1914), 8s . 7 and 8—Complaint disclosmg an offence 
under—Dismissal on the ground that dispute is of civil nature—Propritty. 


charge over book debts of company—Priority. 


Pace. 


_ 51 
47 


By 


16 


18 


15 


Court-Fees Act (VII of 1870); 8. 7 (11)°(a)—Art. Il? 17 (13) and S. 12 . 


(2)—Madras es Land Act (I of 1908), S. 56—Suits nnder—Court-fee 
_Bayalle on appeals and second appeals—Excess Couré-fee peid p the lower 


8 


k 


Court due to a bona fide mistake—Power of the High Court to order 
Wee: 7 (3) and (9)}—Suit for redemption of pledged jewels—Proper 
Court-fee 


———8. 7, Cl. (iv) (a)—Suit by Worshippers for a declaration that a 
decree obtained against the temple was i and not ping Snit valur- 

. tio and Court-fee payable. ep. 414 

———Sch. II, Art. 17 (b)—Applicability—Suit for declaration of plain- 
tiff’s title to office of nie eas delivery of the office and for injunction 
restraining defendants—Plaintiff’s rights as holder—Emoluments attached 
to office—Whether makes the suit capable of valuation : 


Criminal Procedure Code (V of 1898), 8s. 195 and 476—Scope. Rep. 363. 

————8. 197—Charge that complainant was beaten by sub- ectors un- 
der the instructions of r ent (Assistant Commissioner of Police)— 
Previous sanction of the ernor of the Province—Necessity : 

———-8. 350-A—Legality of trial held by Bench Magistrate when one of 
the Magistrates who signed the judgment of the Bench was not present at 
all the sittings of the Bench Court 


Criminal Trial—Practice—Sessions case—Undefended accused—Desirability 
of Court appointing counsel amicus ceriae to defend i 


Easoment—Private right of way—If can be acquired by person exercising his 
right as a member of the public . z 

———Right of way conferred by sale deed—Right of way for scavengers 
—If can be claimed as easement of necessity—Right under sale deed de- 
pendent on circumstances existing at the time of transfer of property .. 

@=xecution—Attachment of property subject to a contract to sell_Rights 

—+———Decree against A, the manager of a joint family nally and his 
pone 2 to the extent of the assets of joint famil Adjudication E 
as insolvent pending execution proceedings against u uent appli- 
cation to proceed against his sons’ shares after twelve years from decree— 
If barred by $. 48, C. P. Code—Orders in execution proceedings against 
B—How far binding on B’s sons . 

—Decretal portion of order—If can be e behind in confirming the 
sale in execution—Practice A pneal-—Preliminary objection—When to be 
raised 


Pace. 


14 


10 
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———Limitation—Money deposited to credit of decree-holder transferred 


to credit of another suit where decree-holder was judgment-debtor—Pay- 
ment to attaching decree-holder—Whether “step-in-aid of execution to save 


“Guardian and Ward—Mother appointed guardian by Court—Sale of ward’s 
property by guardian without sanction of Court—Sele voidable not void 
—Suit by assignee from ward more than three years after ward attaining 
majority—Barred by limitation—Practice—Letters Patent Appeal Leave— 
If can be confined to particular points only—Letters Patent (Madras), 
ca. (15). Rep. 800 .. 

i of persong-Paternal grandmother and maternal 
grandmother—Preference | í . ri 

Hindu Law—Adoption—Alienation by adoptive mother after death of frst 
adopted son and before second adoption—Right of subsequently adopted 
son fo recover the property, from altences : 

Daughter claiming under alleged will of her father—Necessity to 
prove her: title . Bei 

———Debts—Pre-partition debts—Acknowledgment by father after parti- 
tion—If can keep the debts alive against divided sons s4 


——Marriage in the anuloma fo if valid. . Rep. 724 . 
———Stridhanam Inheritance Illegitimate daughters of Brahmin widow— 
Preference over illegitimate sons ; 

i Provisiĉðn: made by father-in-law—Death of 


———-Widow—Maintesance—. 
father of. wiflow and loss of material help from ‘him—If ground for en- 
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a 


Hindu Religious Endowments Act (XX ee ee Commit- 


teo created tunder—Appointment of trustee by—If can be for a term of, 


years or must be for life—Trustee—Whether servant of the Com- 
mittee. (Œ.B.) 

Income-tax—Assessee having two mortgages over same property—Suit for 
principal and interest of only first mortgage, as security was barely suffi- 


cient for that, giving up claim in respect of the other mortgage—Right to’ 


deduction for bad debt. f (F.B.) Rep. 776 .. 


Income-tax Act (XI of 1922), 8. 4, Cl. 3 (1)}—Wakf—Provision for main- 
temance of the needy descendants of the donor—If for a charitable papas 


and so exempt from assessment (F.B.) .. 
————S. 26 (2), Proviso—Applicability (F.B.) .. 
Indemnity in sale deed—Limitation for enforcing—Cause of action when 
arises s 


Indian Soldiers Litigation Act (IV of 1925), 8. 11—Charge-man employ- 
ed in cordite factory—If entitled to the benefits of the Act modifying the 
law of limitation ` i - os 


Insolvency—Assignment by trader of his immovable pro! only—If assign- 
ment of “all his property” constituting an act of ency ; 
Settlement by insolvent prior to adjudication on his wife—Addition 

of minor son with himself as i If the character of the 
transfer—Liability to be set aside - sa 
International Law—-Cochin subject—Change of domicil—Effect on jurisdic- 
tion of Cochin Court over the subject ae 


Legal Practitioner—Advocate an accused—If can appear for his co-accused 
in the same case—Madras Criminal Rules of Practice, R. 82—Scope 


Legal Practitioners’ Act (XVIII of 1879), 8. 32 Failure of pleader to 
apply for renewal of his sanad till a few months after due date—Offence 
—Punishment Ne 

Limitation Act (IX of 1908), 8. 4—Two contracts between satne parties— 
Breach—Cause of action separately maintainable in Munsif’s Court which 
re-opened earlier—Single suit filed on the different causes of action in the 
Subordinate Judge’s Court on re-opening date under C. P. Code (V of 

, 1908), O. 2, R. 3—Effect. on claim based on earliest breach of contract 
which could have been filed in the Munsif’s Court 


qa x 


———S. 5—Appeal involving a principle of some importance—If sufficient 


' prom for excusing delay in filing—Costs ordered in excusing delay— 
eceipt “without prejudice’—If bar to revision petition against order ex- 
cusing delay - T 
——8. 20 (2)—Applicability—Mortgagee going into possession under an 
invalid contract of sale after preliminary decree—Receipt of rents and 
profits while in posseasion—If saves limitation for application for a final 

- decree. : -Rep. 388 .. 
———8. 25—Scope—Promissory note bearing both ish date and Ver- 
nacular date—Inconsistency—Computation gf time for limitation—Evidence 

as to date of note—Admissibility—Evidence Act, S. 96. Rep 502. 
————Arts. 49 and 145—Applicability a . us 
———Arts. 62 and 120—Applicability ° : 
———Art. 110—Applicability—Suit for arrears of rent—“Rent” if includes 
shwo triem . K 
———Arts. 134-B and 14—Alienation by manager of Hindu. Religious 
* Institution for valuable consideration Interval between death of such 
manager and election or appointment of his successor—Limitation and 
adverse possession—Starting point. É (F.B.) Rep. 644 . 
——Art. 182 (2) Ree Meaning: ° Rep. 614 . 
————Art. 182 (5)—Decree transf in August, 1932, to Bombay High 
Court for execution—Fresh application in Feb , 1935, to Court which 
passed the decree again for transmission to B y—*Return of applica- 
tion on the ground that decree had not been received from Bemban Re- 
presentation of same application in March 1937—If in time. Rer 837 .. 


e. 


i10 


. 182 (5)—Scope—Starting point of limitatién—Whether date of 
abatement or of dismissal of a P +. 
. 182 (5)—Transfer of decree to Court in Native State haying 
reciprocal arrangement with British Indian Government—Whether ‘step- 
in-aid of execution’. (F.B.) Rep. 242 .. 
adras Agriculturists’ Relief Act (IV of 1938)—Assessment of debtor to 
profession-tax—Refusal of relief under the Act by lower Court—Subse- 
dent suit and decree that assessment was invalid—If ground for inter- 
erence in revision os 
———Relief under—Leave to appeal to the Privy Council—Valuation of ap- 
peal—Crvil Procedure Code ey of 1908), Ss. 109 and 110 Be 







———Rules under—R. 9—Court-fee parabe on appeals against orders 
under R. 9—Court-Fees Act (VII of 1870), Sch. II, Art. 11—Applica- 
bility. Rep. i 

——8.'3, Proviso C and R 7 of the rules framed under S. 28—IJnira 
vires. Rep. 605 


———8. 3, Proviso D—Construction pe 

———8. 3 (ii), Proviso A—Partner of a firm which paid income-tax—If 

‘| ‘agriculturist? under the definition in the Act be 

———S. 3 (ii), Proviso C, Explanation—Assessment on basis of capital 

value—Calculation of rental value—Proper procedure. Rep. 466 .. 

————8s. 3 (ii) (a) and 23—Mortgagor continuing in ession after 

sale of the hypotheca in execution of mortgage decree—Whether “agricul- 

turist” entitled to benefits of the Act . i 

———S. 3 (iii)—“Debt”—If includes liability for rent : 

———8 3 (iii)—‘Debtor’—Meaning—Heir of the maker of a promissory 

note—Whether “debtor” sa 

* e———S. 3 (iii), Proviso—Sole legatee under will executing in 1936 a pro- 

missory note in discharge of earlier pronotes executed by the testator who 

died in 1935—Scaling down iG 

—_——-8. 3 (iii), Proviso D—Debtor owning only a share in a shrotriam— 

t  Debtor’s liability for his own share of iodk less than Rs. 100—Excluded 

from operatioħ of proviso ra 

———8s. 3 (iv) and 15 (4)}—“Rent”—If includes “Jodi” 3 

———8. 4 (d)—Scope—Debt contracted on security of house pro If 

e ceases to be such by reason of its discharging pre-existing simple money 

_ debt—Liability under personal covenant—If excluded i 

————8. 4 (f)—Subscriber to chit fund executing security bond or mort- 

° gage to guarantee di of his obligation—Default—If breach of 

trust—S. 4 (£f), if icable ae 

o———8. 4 (h)—Promissory note standing m favour of men—Evidence to 

° show that debt is really owed to a woman to invoke S. 4 (4)—Not per- 

«nissible. Rep. 313 . 

———-8. 4 — Scope 

——_8. 4 —Scope—Possession by woman decree-holder of land worth 

Rs. 300—Whether excluded by exceptions in S. 4 (k) aya 

———8s. 7, 8 and 9—“Decree”—Preliminary decree on mortgage passed 

e after the Act came into force—Ié liable to be scaled down we 

——8. 8—Explamtions Hindu joint family Mebt—Partition—Fresh docu- 

ment by a member not an executant of the original note—If 

renepal. - Rep. 773 .. 

—~——— 8. 8—Explanation—Joint family debt undertaken to be discharged 

and fresh notes executed by three out of the six coparcenera at a partition 

—If renewal z ' ws 

————8. 8—Enxplanation—Promissory note in favour of A, B and C dis 

` charged by a fresh promissory note in favour of Æ alone—Scaling down . 

———8. 8—Explanation—S. 3 (#)—Renewals by two oft of three original 

ee ene date for determining whether debtor is “Agri- 

———3. 8—Mortgage by 4 to B—Purchase of properties by B from C and 

. asgomeai 8f mortgages to C towards sale price—C assigning his rights 

to D—Snuit by D against the heirs of 4 and alternatively against the ķeors 
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31 





on by B’s heir for scaling down—Nature ofl 

as 8—Scope—Promissory note on 1—7—1933 in renewalg 
one—Payments and appropriations towards interest and princif& 
note made before 1—10—1937—If can be re-opened 

———-8. 8 (1)—Renewed promissory notes—Payments 
priations—Presumptions 

——Ss. 8 (1), 19 and 20—Dismissal of stay application 


Amounts realised in execution after 1st October, 1937—Appropriation BY 
creditor—Permissibility Rep. 296 . 
———Ss. 8 and 9—Decree for mesne profits for 3 years prior to suit by Court 

of Appeal in 1939 on suit of 1922—Lisbility to scaling down as “debt” .. 
————8s. 8 and 9—Scope—Partition of debt between the creditors and exe- 
cution of separate promissory notes by same debtor—Effect 
———8s, 8 and 19—Preliminary decree for Pee in suit by dgticiliurist 
mortgagor impleading non-agriculturist ers of portions of hypotheca 
ı as co-plaintiffs—Scaling dosi decree— of decree against mort- 
gagor reason of damdtipat rule—Effect ility of non-agriculturist 
co-plaintiffs Rep. 547 . 


———8. 9—Account after 1—10-—1932—Settlement at the end of every year 


—If can be ‘re-opened 
——8. 9 ie proviso—Omission of words “in favour of the same 
i creditor” — 

———Ss. 9 and 15—Promissory note for arrears of cs pd to be 
scaled down i Rep. 633 . 
———8a 9 and 19—Plaint for balance of principal and interest on renewed 
pro-note after appropriation—Re-opening not permissible Rep. 256 . 
——5. 10 (2)—Usufructuary mortgage with possession in lieu of interest 
in renewal of earlier simple mortgage—If liable to be scaled down—Clause 
A imar mortgage that- simple mortgage should be kept alive— 

ect e 


——-8. 15—Applicability to a temant who had surrendered the holding before 
the commencement of the Act Rep. 

——— 3. 15—Applicability—“Panoya Kychits” —Persons indebted Beit 
Prag to relief under the Act—Debt due if “rent” under S 15 of the 


—8. 15—“Jenmi or aa ae. Amara | sn 

rE 15 (4), and Malabar Tenancy Act, S. 3 (b)—Application by tenant 
—Forum 

———Ss. 15 and 19— Joint and several liability of agraharamdars to pay 
katitubadi—Purchaser of a defined portion of the agraharam p 

——Ss, 15 and 19—Relief under S. 15—Absence of provision for drake 
in the Act—Proper procedure ` e 

—S8s. 15 and 19—Scope a 

—38. 19—Applicability Order under S. 151, C. Code, fixing amount 
due in restitution—If governed by S. 19 of Act iv of 1938 

——8. 19—Application by non-Agriculturist ju nentedebtor—Competency— 
Agriculturist debtor’s mghts—If can be decided in the application . 


te: 19—Decree of ay Province transferred to Court in Madras ` 


Presidency for execution—Not liable to be scaled down 
——8. 19 Decree passed on 25—3—1938—S,, 19 of Act IV not applicable. 
————8. 19—Dismissal of second appeal in July, 1938—Reservation of rights 
pee decree sealed down—Effect on right to get decree scaled down in trial 


————S. 19—Executiom in 1933, of a fresh promissory note by C along with 
A in satisfaction of decree rane A and ing from their prior deht 
incurred before 1932—Scaling down 

——8. 19—Fimal decree on mortgage against non-agriculturist d 
agriculturist purchaser of part of the hypotheca—Scaling se doo riciples: 
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gagor—Effect on ility of the property in the hands of non-agricultdrist 

a T m ereun of a money decree against mortgagor 

—Relinquishment by mortgagee of right to personal decree against mortgagor 

—Effect on liability of the purchaser Rep. 561 .. 

—— $8. 19 Mortgage—Fimal decree for sale—Whether decree for repay- 
ment of a debt 

—___—-§. 19--Scaling down decree after sale had been confirmed on 127-1937 
—Stay of delivery of possession cannot be ordered 

——8s 19 and: 20—Dismissal of application under S. 20 for eee ene 
Sion sider S 16, # to be made within 60 days of orde under S, 20, i 

—_——8. 20—Joint judgment-debtor—Different debtors cannot make succes- 
sive applications under S. 20 

———8. 20—Scope 

—_____-§, 20— Summary order m stay application deciding that applicant was 
agriculturist—How far res fudicaia 

————-Ss, 20 and 19—Joint family debtor—Consecutive applications by 
different coparceners—If maintainable ` 

——— s. 23—Applicability -Mortgagor assigning his rights subject to sudihiee 
usufructuary mortgage after the filing of a suit on the simple mortgage— 
Final decree and sale of some items of property in execution—Right of 
mortgegor and usufructuary mortgagee to have sales set aside under S, 23. 

———8. 23—A licability—Sale held under S. 118 of the Madras Estates Land 

C Act—If an be se aide wider: S. 23 of Act IV of 1938 

———S$. 23—Applicability to decrees under S. 145 of the Madras Estates 
Land Act—Transferee of holding not inmpleaded in suit for rent—If a 
judgment-debtor, entitled to apply under S. 23 of Act IV of 1938 .. 

2 "sg, 23 Scope—Sale held just one week after Act IV of 1938, came 
into force—Whether governed by S. 23 

——_—_-§. 23—"Within ninety days of the commencement of the Act” — 

. Interpretation—Sale to be set aside as a whole 

—_—_—_—8. 28 Rules framed under S. 28—Provision for right of ipa 
Ultra, vires the Government—Pr under S. 19—Whether proceed- 
ings in execution appealable under C.P. Code, S. 47 


(F.B.) Rep. 164 


Madras Co-operative Societies Act (VI of 1932), 8. 48 and r. 22 (17-c) 
‘- —Property brought to sale by liquidator of co-operative society m execu- 
tion of a decree obtained by the society—Person failing in his claim 
tion—Prior leave of Registrar—If necessary for filing a suit to lish 
e his right to the property 
Madras Debt Conciliation Act (XI of 1936), 8s. 4, 9 and 25—Dismissal of 
debtor’s pplication under S. 9 (b) and stay under S. 25 dissolved—aA ppli- 
cation by a creditor to continue the conciliation proceeding—Effect 
— s 9 and 25—Dismissal of application for conciliation with permis- 
sion to file fresh pann ee petition in pursuance—Stay of execution 
of decree—If can again be granted 
————Ss. 9 and 25—Dismissal of petition under S i Restoration— If 
revives stay under S. 25 e 
—S. 10 (1)eCreditor filing statement—Board calling for accon 
Orders discharging the debt for failure to produce account—Propriety . 
—————S. 10 (2)—Creditor Ep Board to summon a document as 
evidence of the debt—Duty to summon—Order declaring the debt 
discharged" for failure to Era proper statement—Propriety in the 
circumstances 
———58. 10 (3)}—Order of Board discharging debt due t edit 
failure to file statemept of debts withm two months of tice- “Application 
to District Court to revive de ehen Spree point 
———8; 10-—Scope 
—_____-§' 18—Creditorserepresenting more than fifty per cent. of the debts 
accepting setffement—Two decree-holder-creditors not consenting—Regis- 
tration of agreement with consenting creditors earmarking the debtars 
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assets to those debts and issue of certificate by the Board that a fair offer 
had been rejected by the two decree-holders—Effect on execútability of the 
decrees Rep. 499 .. 

Madras District Municipalities Act (V of 1920), 8s. 81 and 354—Vacant 
lands and buildings in possssion of railway company—Assessment of pro- 
perty-tax—Committee formed to fix capital value—Validity—Annual valig 
—Computation based on capital value 

——§. 145—Flushout latrines—Erection by Municipality eedatintad 
private nuisance—Claim to restrain—Erection under statutory duty—If 


defence Rep. 768 .. 


————S. 250—Wrongful refusal to grant a licence to run cinema—Liability 
of Municipal Council for damages 

——-§. 306—Clause (28)—Power of Municipal Council to make bye- laws 
for prohibition and regulation of advertisement in public stréets and parks 
—If includes power to levy licence fee for advertisements 


Madras Estates Land Act (I of 1908), S. 3 (10)—Accretion to village in a 
lanka in a river leased out to tenants—Whether jirayati or private land— 
Suit’ for rent—Forum 


—8. 186 (1) (a)—Not applicable to warms excluded from the estate 


Madras Heredia Y ilage Offices Act (III of 1895), S. 14 (1)—Suit for 
recovery of and emoluments—Surt filed more than three years from 
date of canse of action—Jurisdiction of Revenue Court to entertain 

Madras Hindu Religious Endowments Act (II of 1927), S. 73—“Adhinam” 
—If included in “Mutt” 

——_——8. 8&4 (2)—Board deciding a temple to be ‘excepted temple’ on the 
application of trustee—Worshipper who was allowed to contest the appli- 
cation—Locus standi to apply under)S 84 (2) of the Endowments Act, to 
have the order set aside 

Madras Local Boards Act (XIV of 1920)—Order of surcharge by Examiner 
of Local Fund Accounts—Amount paid by President of Union Board— 
Suit for recovery after unsuccessful appeal to the Government —Jurisdic- 
tion of Civil Courts > a 

—§—Ss. 74B, 78 and 79 Gi} Owner of tank hed—Liability for land 
cess based on annual rental value of the fishery Rep, 479 . 

———Ss. 88 and 89—Suit for recovery of cess—Limitation Rep. 779 


———8s. 212 and 168—Kolagaram-tax—Farming of right to collect— 


Legality N.R. 

Madras Motor Vehicles Act (VIII of 1914), 8. 42 (1)—Overloading a bus 
—Owner of bus when liable for offence 

———Sa._ 42 (1) and 123 (1)—Person driving transport vehicle wrhout 
permit—Luabiltty to conviction 

Madras Prohibition Act (X of 1937)—How far slira vires the Provihcial 
Legislature Rep. 715 

—. 4 (1) (a)—Validty—Repugnancy to Abkari Act and Dangerous 
Drugs Rules (1930)—Effect 

Malebar Tenancy Act (XIV of 1930), S. 20, sůb-S. (5)—Eyıction— 

° Grounds—Jenmi requiring the land bona fide for his own ‘cultivation— 
Meaning of “requires” 

Master and servant—Dismissal of a teacher without notice—Madras Educa- 
tional Rules, R. 154—Three month? notice—Necessity for 


Mortgage—Undertaking to pay “by 10—9—1928"—Tender in June, 1927, of an 
amount short by 4 for principal and interest—Refusal of tender by 
mortgagee on the ground that mortgage could not be, redeemed before 
10—9—1928— Whether mortgagee could subsequently objêct to the amount 

of the tender Rep. 788° 
Muhsmmedan Law—Shafei sect—Guardianship aod custody® Right af mother 
to custody of daughters—Right to maintenance from father after attaining 
° Rgp. 503 .. 
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Negotiable Instruments Act (XXVI of 1881), 8. 27-—Scope—Exclusion of 
liability—Surrounding cir circumstances—Whether can ‘be looked 
into in construing a promissory note—Evidence de hors the instrumeni— 
= Admissibility (F.B.) Rep. 441 .. 
` Partnership—Joint family manager a partner—Suit for dissolution by—Minor 
grandson of plaintiff impleaded as pro forma party—Compromise and 
Paint of amount by plamtiff—Snuit by minor after attaining majority to 

set aside compromise—C.P. Code, O. 32, R. 7—Applicabiltty 
Indian Penal Code Set of Rods aoe 8, 211—Case taken on file after investi- 


gation under S. Criminal Procedure Code—Subsequent discharge of 
accused—Complaint inder S. 211 of I.P. Code—If justifiable 


Pace 


Practice—Amendment of pleadings—New defence inconsistent with gece f 


defence—If ground for refusmg amendment 


Appel to Federal Court—Admission—Procedure—C.P. Code, (V a 

~~ 1908), 45, Rr. 7 and 8 

————Costs—Assignee from decree-holder impleaded in appeal, sively 
sunperins lower Court’s decree—Liability for costs of appeal and of 


————Costs—Beneficiary propoun applying for probate— 
Contest by widow—Putting p to petine of eficiary arg 
the will—Right Sae ee of Probate Court to grant letter 
administration with the will amexed to proper person, where no executor 
is appointed under will Rep. 299 . 

Decree against widow—Executing Court's power to construe the 
decree by reference to pleading, etc. 

— Decree merely r an earlier decree—Executability 

—_—_—— Execution—Attachment ore judgment—If can be deemed to have 
been abandoned by mere proceeding against other properties 
Se p in suit for more than Rs 100 

officer at time of execution application not having jurisdiction 


berai . 100—Proper Court” to entertain execution application 23 
—— Er porte aecree—A pplication to set aside—Sufficient cause established 
—Conditions, if can be imposed in j aside the decree—Practice— 
Personal knowledge of judge—Decision en can be os on x 
— Party set ex parte—Right to a Mea later stagi 
Plea of limitation—Not to be ya to be aien. for the first time 
in appeal—Limitation—Acknowl by joint family manager—How 
far bi on mmors—Sale o pie) oil engine by an executing 


creditor—Mortgagee’s rights over sale proceeds 

‘Res judicata—Decision of District Munsif in the exercise of isol. 
vency jurisdiction—Subsequent civil suit in Subordinate Judge’s Court— 
Whether, not barred as being beyond the pecuniary jurisdiction of the 
Munsif—"C.P. Code, S. 11 


Sanction to secute for offences committed ın the course of pro- 


eee oor T e Court—Considerations Rep. 611 . 
— d App uestion of fact—Reversal of fmding of fark of trial 
ae lower appellate—Court—If can be SUE with in second 
ap 
Service of summon$—Declaration of sitions Fonn of order 


Stay of execution pen application for special leave to appeal to 
the Peivy Council—Power of High Court to grant 


Presidency Small Cause Courts Acts (XV of 1882)—Two judges hearing 


a Full Bench application—Third. judge also signing the judgment by mis- 
Be boa of fadamient=Finduigs. of fact—If can be interfered with 


Proaldency Towns Insolvency Act (IIT of 1909); 8s. i (e), 33 oy 368) ra and 
60 (1)—Insolvency af public servant—Salary below 
er eoa Procedure Code—Order for Aceh ig "oat of salary— 
Provincial Insolyency Act (V of 1920), 8. 28 (7) and 8. 2 (d)—Sale by 
aap including his wae share after of itor’s petition for adjudi- 
e 
e 
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Pace 
cation as insolvent—Debtor adjudged insolvent—Rights of Official Receiver ` 
to the pro “Relation back"—S. 2 (d) Property’ includes a Hindu 
father’s right to sell his son’s share fz 


———Ss. 38 and 39—Scheme for composition—Provision for some credi- 
tors giving up claim against others who were sureties—N on-consenting 
creditors—How far bound iter se by the provision in the scheme a` 43 
———8. 68—Sale of insolvent’s property by auction—Subsequently circu- 
larising creditors eng higher bids—Propriety—Cause of: action for 
applying under S. 68—When arises is 71 
Provincial Small Cause Courts Act (IX of 1887), 8. 17—Oral evidence not 
given on oath—Judgment based on—Validity—Proper procedure be) 9 


Receiver in management during the pendency of succession suit relating to an 
iapa rible estate borrowing money on promissory note for paying peshkush 
—Suit on pronote—Whether creditor can get decree against estate 

ep. 586 .. 5 
Rel gone ce = Claim based on ancient custom—Essentials of validity— 
itution or succession of mutt—If can be altered by the head—Head- 
ship of mutt if can be partitioned—Right to hold office and collect offerings 
mf ‘property—Limitation Act, S. 28 and Art. 124—Applicability ots 38 

Specific Relief Act (I of 1877), 8. 42—Proviso—Suit for declaration of title 
to office of headship of mutt and for possession of the same—Prayer for 
possession of endowments of the mutt essential as consequential relief . 40 

Slap ee (II of 1899), Ss. 2 and 35—Negotiable instrument executed in 

ns State bearing a British Indian stamp—Enforceability in British 


Indian Succession Act (KXXIX of 1925), 8. 381—Succession certificate— d 
Apphration for by son of deceased—Application by debtor to be impleaded 


cus stondi : ; 40 
Surety bond—Construction—S. 1 Civil Procedure Code—Applicebility— 
Proper remedy against sur eperate suit if necessary on E 65- 


Will—Beguest to widow for life and on her death to the named sons and their 
male issue—Male issue born to_one of the sons after the death of testator 
and before death of widow—Construction ae 
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A CRITICAL NOTE ON LOWRY F. CONSOLIDATED 
AFRICAN SELECTION TRUST, LIMITED, (1940) A.C. 648. 


BY 


R. S. SRINVASACHARYA, M.A., B.L., 
"Advocate, Madras. 


To the earnest student of law, the decisions of the English 
Courts will always make an irresistible appeal. These decisions form 
a special class of literature, by themselves, unique in the felicity of 
language employed and in the luminous discussion of the numerous 
questions of fact, and, especially, of law that present themselves for 
decision. And there is nothing so stimulating to the iħtellect and 
affording such genuine pleasure as a study of the decisions of the 
Court of Appeal and of the House of Lords, especially when, as so 
often happens, divergences of opinions crop up among the members 
of these tribunals. The different angles from which human ingenuity 
can look at the same set of facts, the manner in which from first 
principles, the noble Lords develop their own particular theme, so as 
to solve the complicated questions that arise for decision, and the 
brilliant exposition of the “ opinion ” delivered by each of the Lords 
all these factors afford an amount of exercise to the intellect that 
cannot be had elsewhere. 


Examples of such decigions are nfany. To mention a few, the 
cases of Mahon v. Osborme1—a decision of the Court of Appeal, 
` where the doctrine of res ipsa loqwitar is examined threadbare—-of 
Radcliffe v. Ribble Motors? and Wilsons v. Clyde Coal and Co.,* (especially, 
the “opinion” of Lord Wright) wheresthe doctrine of common 
employment receives a full examination, of Fender v. St. John Mildmay* 
—where there is a complete examination of the doctrine of public 
policy—may be mentioned as very recent examples" 2 
pe gn ee en 

I. (1939) 1 AILE.R. 495. a. (1939) A.C. 215. e 
3- (1998) AG. 57. 4 (1938) A.Q, 1. * 
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The case under notice must be classed as a leading example of 
the type of cass mentioned. The facts of this case are quite 
simple. The question to be decided was whether a Company 
could claim to deduct—for purposes of income-tax—the potential 
value of new shares issued as a bonus to its employees, at par, 
considerably below the market value of these shares then 
obtaining. No cash was paid by the Company ; but, by the issue 
of these shares at par, the Company lost the chance of obtaining a 
premium of £11625/- which it could have got by issue in the open 
market, while undoubtedly, the! employees derived a substantial 
benefit and were, also, charged to income-tax on the advantage which 
they thus derived. The question that fell to be decided was whether 
under these circumstances, the Company could claim to deduct the 
sum of £ 11625/- from the profits of their trade for the year of assess- 
ment. 


The relevant Rules of the Income Tax Act were also, simple. 
Rule 1 of cases I and II of Schedule D provided—as expressed by 
Lord Wright at p. 683 of the Report—that the tax be charged without 
any deduction other than by the Act allowed. R. 3 (a) which is 
also relevant declared that “‘ no sum shall be deducted in respect of 
any disbursements or expenses, not being money wholly and exclusively laid 
out or expended for the purpose of ths trads....... ” The assessee claimed 
that he wag entitled to claim this deduction under R. 3 (a) quoted 
above. 


Stopping there, it would appear to an unsophisticated mind to be 
reasonably clear that the assessee’s claim should fail. No “ money” 
was, ds facto, “ laid out ” or, “ expended ” within the meaning of the 
rule cited. At the highest, it could be said that there was only a 
notional ‘‘ expenditure ? of “ money ” for the purpose of the trade 
i.¢., to advance the interests of the company by creating in the em- 
ployees a more direct interest in the trade as a result of their becoming 
share-holders, as well. There was no rule authorizing in terms a 
deduction under similar circumstances, as, for example, in the case 
of the “ annual values” of buildings employed in the business of the 
trade—a matter covéred by R. 3 (c). ese being the facts, as stated 
the conclusion would appear to a fresh mind, to be clearly against the 
asseasee’s Claim. No money having been actually “ expended,” and 
there being no rule authorising a deduction under such circumstances, 
the assessee’s claim was really hopeless. 

But, then, different opinions were expressed during the various 
stages of the case. Macnaghten, J. in the first instance, ruled against 
the opinion giver by the Commissioners. The Court of Appeal, in an 
unanimous judgment delivered by the Master of the Rolls reversed ` 

. © be e 
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Macnaghten, J., and were, in turn, reversed by the House of Lords, 
but, only by amajority judgment (Lords Wright and Romer dissenting). 
The final decision was against the assessce. The most interesting 
feature of the case was that each one of the noble Lords expressed 
himself as quite clear in his judgment and felt constrained to deal 
with the case claborately, only because a “ divergence of opinion ” 
had “ emerged.” 

It is submitted that the majority opinion was the only posible 
answer to the question that was raised. 

Two positions were conceded by the dissenting Lords and by 
the Court of Appeal :— 

(i) Money foregone is not always money expended; “ there 
is no such general proposition ”—per Greene, M.R., at pp. 357 and 
362 of (1939) 1 AILE.R. 353; see also per Lord Wright at p. 689 of 
(1940) A.C. 6.8. 

(ii) Premium earned by a company on issue of shares can 
never be taxable profits ; it can never be entered in the Profits account, 
but, will be assigned to the capital account ; per Lord Wright, at 
p- 679 and Lord Romer at p. 692, ibid. 

Nevertheless, this sum of £ 11625/- which was never acquired 
or given as such, but, was only a notional sum, or, as Lord Wright 
preferred to put it, “ potential ” profit was considered to be deductible 
by the Court of Appeal and Lords Wright and Romer. The matter 
was, according to their Lordships, clearly governed by authority. 
According to Greene, M.R. and Lord Wright, the governing author- 
ities were Usher's case}, reaffirmed by Hoare’s case?; and, conversely, 
the case of Salmon v. Weight?. Lord Romer was of the view that 
Usher's case! and Russel?s caset ruled the instant case; the noble 
Lord did not, however, rely on Weight’s case». 

On the contrary, the majority opinions held that none of the 
cases had any application to the case before the House. The Lord 
Chancellor observed at p. 656 “ with the greatest respect to the Court 
of Appeal, I am unable to find any principle laid down in Usher’s 
case! which can be applied to the facts of the present case.” 
Referring to the sentence felied on By the Court of Appeal and 
extracted from the speech of Lord Sumner, Viscount , Maugham 
observed at p. 664 “ with all respect to the memory of a great Judge, 
I cannot help thinking that the reference to “ chattels” must be 
due to a slip and—I do not think that the sentence in its’ wide 
form can be supported.” Referring to Weights case,? the noble Lord 
observed “ I can see, no difficulty in that case; but, I find some 
difficulty in appreciating its application to the one before us.” 


o 1. (1915) AC. 433. 2. *(19g2) A.Q. 40%. En 
3. (1935) 158 L.T. 55. 4- (1858) 13 AC. 418. 
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(p. 668). And Lord Russell of Killowen said at ‘p. 675 “I am unable 
to see how the reasoning in cither of these two decisions (1915) A.C. 
and 13 A.C. can be applied to a case like the present.” Both Lord 
Russcll and Viscount Maugham were of opinion that Hilder v. 
Dexter? was directly against the argument for the assessec, while 
Lord Wright observed at p. 688 that that case “either does not 
throw any light, or.... more accurately, supports my view.” 


These cases may, now, be briefly considered. Usher’s case? and the 
case which it followed, Russells case*were both cases where the assessee 
sought to claim a deduction, in the first case of the difference 
- between the A. schedule assessment and the actual amounts realised 
from the “tied” tenants, and, in the second case, of the rental value of 
the premises allowed by the company to be occupied by the manager 
of the company. Now, the relevant rule, corresponding to the present 
R. 3 (c) specifically referred to the rental of buildings used for “ pur- 
poses ” of trade, and it was, only because of the existence of such 
enabling rules, that the House, applying the rule enunciated by 
Lord Herschell in Gresham’s case,* allowed the deduction. But, 
for the existence of R. 3 (c), it is clear that the deduction would not have been 
allowed, see in this connection the observation of Lord Atkinson at 
p- 659 (1) 112 LT. (Usher's case), “ Deductions which on ordinary 
practice and business principles—might be deducted—are restricted.” 
The noble Lord was referring to R. 1 of cases I and II of Schedule D. 
That being so, to say that Ushsr’s case laid down any principle of 
general application, beyond the specific case that was before the 
House appears, with all respect, to be unjustifiable. On the contrary, 
except Lord Sumner whose observations from p. 460 of 1915 A.C. 
are relied upon, no other noble Lord professed to lay down any 
principles of general applicability. In fact, Lord Parker specifically 
refers to 13 Appeal Cases 418, and observes at p. 659 (1) of r12 L.T. 
that Russells case? had decided that the annual value was deductible 
—in a binding fashion—“ although such annual value is not expended in 
the ordinary sense of the word.” The whole idea of expenditure of a 
“ notional sum ” would, in fact, appear to be foreign to the scheme 
of the Act and would run oounttr to the expressed terms of R. 1 of 
cases I and II of Scltedule D. 5 

: Hoare’s case’ does not, also, it would seem, advance the 
assessce’s case any further. That case dealt with a different 
problem, the problem of “aggregation of values, and, in the 
course of the opinions expressed, the noble Lords sum up the 
conclusions come to in Ushers case. Indeed, as Lord Rusell 





“x, (1902) A-C. 474- F 2. (1915) A-Q. 493. 
s- (1888) 13 A.C. 418. 4- (1894) A.C. 309. 
5. (1992) A.C. 407. 
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of Killowen observed, at p. 674 of (1940) A.C., the language 
employed by Lord Sumner, if “ taken literally ” would lead to “ some 
startling results.” It is enough to conclude this portion of the subject 
with the statement that the law does not countenance any notional 
“expenditure” except in the solitary case of the instances governed 
by R- g (c), e.g., Usher’s case and Russells case. In every other case, 
there should be a de facto expenditure” and a mere negative foregoing 
of profit cannot attract R. g (a). 


Salmon v. Weight) presents less difficulty. That case was as 
the majority Lords pointed out, a case under Schedule E which 
has nothing in common with Schedule D, which governed the case 
in question. It was, as Lord Wright pointed out, the converse of 
the instant case, “ the counter-part ” as the noble Lord put it at p. 686. 
It was no doubt held in Weighi’s case that the advantage which the 
assessce got by an allotment of shares at par, when these shares were 
selling at a premium in the market, was assessable ; but it must be 
borne in mind that the language of the rule in question was very 
wide, and comprehensive—“ any perquisites or profits whatsoever 
therefrom” —and, as Lord Atkin who delivered the solitary opinion 
in that case, observed, there was “ no clog on the (allottee) to go 
on the market and sell the shares.” That case, however, can, with 
all respect, throw no light on the question raised in the instant 
case. For, the matter had been decided in Hildsr’s case? that the 
allotment of shares at par at a time when the shares are selling in the 
market at a premium does not involve the company in any “ expense.” 
Before passing to that case, it may be incidentally mentioned that 
Weights case is in conflict with Bloti’s case?. 

Hilder’s casc, as stated, makes the matter plain. Though the 
case was decided on the terms of S. 8 of the Companies Act, yet, 
there is one observation by Lord Davey which was the basis of the 
decision in that case, and which is highly pertinent to the question 
arising in the case under notice. At p. 480, Lord Davey observed, 
“ But the point which alone is material for the present purpose is 
that the benefit of the shareholder from being able to sell his shares 
at a premium is not obtained bp him at the expense of ths Company’s capital.” 
Those words preciscly apply to the present case. The, company, 
by the issue of the 6,000 shares to its employees did not incur any expense. 
Lord Wright asks at p. 682 of (1940) A.C., “If the expense of letting 
houses ...... is deductible, I cannot see why in principle, the expense 
of allotting shares .... should not equally be deductible.” With 
respect, the premises are not correct. Lord Wright had been answered 
long before by Lord Davey. ° 





e 
1. (1995) 159 L-T. 55. a. (1902) A.C. 474. ° 
3. (1971) 2 A.G. 171. z 
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The conclusions can be summarised in a series of propositions :— 

I. No sums can be deducted, for purposes of income-tax, unless 
they are in fact “expended”; the only exception is that covered 
by the “ annual rental value ” cases. . 

II. No sum can be deducted, unless permitted by the rules ; 
ses R. 1, cases I and JI, Schedule D. The dictum of Lord Romer 
to the contrary occurring at p. 700 of (1940) A.C. would appear to 
be misleading ; the observation of Lord Atkinson at p. 659 (1) of 
112 L.T., would appear to be more in harmony with R. 1. 

III. The premium that a company obtains on issue of shares 
can never be a trading profit, and can never be taxable profit. 

IV. The mere fact that the employees derive a certain ad- 
vantage from the Company does not necessarily lead to the inference 
that the Company has incurred a deductible expense within the 
meaning of the Income-tax Act. 

V. No expense whatever is incurred by a Company when it 
issues shares at par, even if, at that time, these shares sell at a premium 
in the open market. 

VI. Usher's case ‘cannot be treated as affirming any general ~ 
proposition that if on ordinary commercial principles a certain 
outlay or notional expenditure is necessary and is incurred, it must, 
of necessity, be treated, for purposes of income-tax, as deductible. 
Lord Sumfier’s observations, especially, the reference to “chattels” 
must be treated as obiler. It may be useful here, to recall the salutary 
„ warning given by Lord Wright in Radcliffe’s case! :—“It (the House) 
may—refuse to act on expressions of opinion or matters of observation 
in opinions of members of the House. ; 

VII. The fact that the employee is assessed on shares allotted 
to him, on the basis of a notional advantage gained by him is irrelevant 
to the question whether the company should be allowed the deduction 
claimed. 


SUMMARY OF ENGLISH CASES. 

Soorr v. Franx F. Sootr (Lonpon}, LrD., (1940) 1 Ch. 794. 

Companies—Articles of association mot in accordance with intention of s 
Signatories—Rectification—If can be made by Court. 

The Court has no jurisdiction to rectify articles of association 
even although it should be proved that the articles of association do 
not accord with what is proved to have been the concurrent intention 
of the signatories at the moment of their signature. 

_. (1940) 1 AILE.R. 392, affirmed. 


—_——— 
e 
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Kine FEATURES SYNDIOATE, Ina. v. 9 &. M. Erruan, LTD., 
(1940) 1 Ch. 806. 

Coppright—Drawing in two dimensions—If can be infringed by toy 
gure in three 'dimsnsions—Reproduction from copy of plaintifs work—If 
énfringement of copyright in original work. 

Where the artistic work in which copyright is claimed is a drawing 
in two dimensions (cartoons) it can be infringed by a figure in three 
dimensions (such as brooches or charms, plaster dolls and mechanical 
toys). It is immaterial whether the infringing article is derived 
directly or indirectly from the original work. The standard is 
objective and the test is whether or not the original work or a sub- 
stantial part thereof has been reproduced. If it has been, it is no 
answer to say that it has been copied from a work which was itself, 
whether licensed or unlicensed, a copy of the original. 

(1940) 2 AILE.R. 355, affirmed. 


GENERAL ACODENT FRE AND Live ASSURANCE CORPORATION, 

Lro. v. MIDLAND BANK, LTD., (1940) 2 K.B. 388. 
f Insurance—Indemnity in favour of three persons in respect of respective 
rights—Claim by onc—Cheque in payment in nams of all thres indorsed by them 
to claimant—Subsequent claim for recovery of amount on the ground that 
claimant was not entitled to indemnity as property tnsured was wilfully set 
fire to by assured’s servani—Papess of the cheque if liable. 

An insurance policy indemnified three persons for their respective 
rights and interest. After a fire there was a claim by one of them 
and the insurers paid by cheque in the name of all three assured who 
indorsed the cheque to the claimant. The insurers, on discovering 
that the fire was wilfully caused by the claimants’ servant (the claimant 
having become bankrupt) sued the other two payees of the cheque 
to recover the amount. 

Hald, the payees who having no claim whatsoever endorsed the 
cheque to the real claimant were not the recipients of the amount and 
were not liable for repayment of the money eee that it was 
paid under a mistake of fact. ° 





IMPERIAL SMELTING CORPORATION, LTD. v. JOSEPH CONSTANTINE 
Srzausnrp Live, LTD., (1940) 2 K.B. 490. 

Coatract—Charterparty—Frustration by’ accident to ship—Onus of 
proving whether frustration was or was not self-induced. 

The chartererf claimed damages against shipowners for failure 
to load. The shipowners pleaded in defence the destruction of the 
ship as a navigable unit by reason of the bursting of the,boiler and 
claimed that the contract was thereby frustrated without liability 

e a e 
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on their part. The charterers contended that the frustration arose 
from the default of the shipowners who are not therefore entitled to 
rely upon it. S 

Held, a party prima facie guilty of a failure to perform his contract 
cannot escape under the plea of frustration unless he proves that the 
frustration occurred without his ‘default. There is no frustration in 
the legal sense unless he proves authoritatively that the cause was not 
brought into operation by his default. 

(1940) 2 AILE.R. 46, reversed. 





Hoars v. Co-operative WHOLESALE Soaety, (1940) 2 K.B. 435- 

Master and seroant—Recovery of damages under Employers Liability Act, 
1880, for personal injuries caused by negligence in the course of common em- 
ployment-—Action at common law against employers for servants negligenco— 
Barred as thers was only one cause of action which was satisfied in prior 
procesdings. 

A servant injured by the negligence of his fellow servant having a 
cause of action against his employers had two courses open to him, 
namely, (i) to raise that cause of action in proceedings under Common 
Law in which the defence (common employment) would be available 
to the employers but he could claim unlimited damages ; or (i) to 
raise that cause of action in proceedings under Employers Liability 
Act, 1880, ip which the defence of common employment would 
be denied to the employers but the damages could not be 
recovered above a fixed maximum. Once the cause of action 
under Employers Liability Act, 1880, has been completely satisfied 
the employee cannot carry on the other set of proceedings under 
Common Law and endeavour to recover damages in respect of that 
cause of action which has already been satisfied. 

(1940) 2 AILE.R. 441, affirmed. 





O’Grapy v. M. Sapzr, LTD., (1940) 2 K.B. 469. 

Master and seroant—Servant’s rights to wages during absence dus to 
illness. : ° 

The heædnote of Morrison v. Bell, (1939) 2 K.B. 187=(1939) 1 
AILE.R. 745, that incapacity to perform duties due to illness does not 
at common law suspend his right to wages under the contract is not 
and cannot be any statement of any principle of the cammon law. 
Tt is a pure question of fact in every case. If one is to ascertain the 
implied terms one, has to ask oneself: “ If somebody had raised the 
question when they were originally making the bargain what would 
they both have said about it? In the present case when the 
- employee was ill on previous occasions he was not paid any wages. 
` e s (d 
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This is conclusive próof that the agreement was that he should not be 
paid during illness and the employee is therefore not entitled to 
wages during illness. 


Housa v. LONDON ExPRESS NEWSPAPER, LTD., (1940) 2 K.B. 507. 


Tort—Libel—Innuendo— Words defamatory in ordinary meaning 
but capable of being understood in a secondary and defamatory sense—Proof 
that soms person understood them in the defamatory sense— Whether necessary. 

When circumstances are proved which will clothe with a defama- 

_tory meaning words otherwise innocent the question must be (as in 
the case of words per se defamatory) whether reasonable people who 
know the special circumstances might understand them in a defa- 
matory sense. It is unnecessary though not inadmissible, to call 
persons to say that they did so understand the words, provided that 
it is proved that they are people who might sq understand them. 
The plaintiff was the wife of F.H. a boxer and living apart from him 
and this fact was proved to be known to persons in the neighbourhood. 
The defendants published in their newspaper, “ F.H.’s curly haired 
wife sees every fight ...... ” The plaintiffs hair was not curly. 
Plaintiff alleged an innysndo that the words meant that she was a 
dishonest woman falsely representing herself to be, and passing as the 
wife of F. H. and that she was an unmarried woman who had co- 
habited with and had children by F.H. P 


Held, the words were capable of the innuendo and defendants were 
liable for damages. 


n 


JOTTINGS AND CUTTINGS. 


Tue Porr Trusr Murper Cas. 

(A sketch by ths Hon’ble Mr. Justice Wadsworth, broadcast frem the 
Madras Station of All India Radio.) 

Crier: Silence ! 

(Outbreak of coughing on all sides.) 

(Judge: Mr. Crown Prosecutor, don’t yoy think it would be a 
great help to the jury, if you were briefly to summarise the evidence 
of the witnesses examined last Thursday? After the interventng. 
holidays, the gentlemen of the jury may have forgotten some of the 
details of the case and will be glad of your assistance in refreshing 
their memories. 

Crown Prosecutof: I respectfully agree with your lordship and 
will adopt your lordship’s suggestion. Gentlemen of the jury, I need 
not remind you that the accused Ponnusami stafids charged with 
BENS, DEUAS Sonae Dy ees Dan ese Oe ae ne conan 
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arm of the Madras harbour and there pushing lim into the sea. You 
will remember that the corpse of the victim has never been found 
and that no one actually saw the perpetration of the crime. The 
prosecution case rests on a chain of circumstantial evidence which, 
I submit, leads only to the conclusion that Ponnusami, from motives 
of jealousy, murdered Kanniah by drowning him in the Bay of Bengal. 
You remember the evidence of Kanniah’s aged parents, that their 
son left home at 5-30 p.m. on the evening of the day before Sivaratri, 
in company with the accused, both having bicycles, and that he has 
not been seen or heard of since that night. They informed the 
police of his disappearance and the investigation led to the discovery 
of the two witnesses who have proved that Ponnusami and Kanniah 
rode on their bicycles at about 5-45 p.w. through the Port Trust 
premises towards the harbour arm. Kanniah was wearing a round 
imitation fur cap with the trade-mark “ S.M. ” on the lining. They 
seem to have left their bicycles near the big crane which stands, 
as you all know, at the south-east corner of the harbour—at any 
rate, witness Ramudu noticed two bicycles leaning against the crane 
that evening and next morning the watchman Chengan found only - 
one bicycle, which has been identified as the Rover machine belonging 
to Kanniah. Then we have the evidence of Ibrahim Sahib, who 
says that he had been fishing on the harbour arm and was packing 
up his tackle to go home, just at dark, when he heard a loud cry and 
a big splash coming from the direction of the northern end of the 
mole. Next we have the story of the constable that he saw a solitary 
man, whom he swears to have been the accused, ride his bicycle out 
through the main southern gateway of the Port Trust about half 
an hour after dark. The Sub-Inspector has proved that the accused 
abeconded as soon as the investigation started. When he was re- 
cognised by witness Sundaram at Chingleput, the accused at first 
denied having been in Kanniah’s company that night, but afterwards 
admitted that they had been together at the harbour, while declaring 
that they had separated on the Marina—which we know not to be 
true. Finally you will remember the two fishermen witnesses, who 
were fishing from a catamaran just outside the harbour on the morning 
of Sivaratri day, when they picked out of the water the cap with the 
trade-mark ¿‘ S.M. ”, which has been identified as Kanniah’s. 
* I think that is all I need say at present, my Lord. 

Judge: ‘Thank you «Mr. Crown Prosecutor. An admirably 
concise summary, for which the jury will, I am sure, be most grateful. 

What witness do we take next ? ` 

|G. P.: I have only two mare witnesses, my lord, whose evidence 

has a bearing on the motive for the crime. Call Sabapathi Naidu. 

Crier? Sabapathi Naidu ! 

e f ° 
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Voice outside: Šabapathi Naidu | Sabapathi Naidu ! 

- Pause— Whispering and coughing, then shout of “ Silence.” 

Clark : Sabapathi Naidu. Please repeat after me : 

$ (Both repeat the oath together.) 

C. P.: Mr. Sabapathi Naidu, I think you are a clerk employed 
by the Swadeshi Pills and Ointments Co., Madras. 

S.N.: Yes, sir—I mean, yes, my lord. 

C.P.: : Do you know the accused Ponnusami and the missing 
man Kanniah ? , 

S. N.: Yes, sir—I mean, yes my lordship. 

C. P.: Will you tell the jury what you know of the relations 
between these two men? Were they friends or enemies ? 

S. N. : They were great friends, your lordship—until there was 
that trouble about Lakshmi. . 

C. P. : Who is this Lakshmi and what do you know about her ? 

S. N. : Lakshmi is a girl living in Devadasi Street and Ponnusami 
used to be very friendly with her. , 

C. P.: You say he used to be friendly with her. Are they no 
longer friends ? 

S.N.: No, your honour—I mean, no your lordship. They 
quarrelled. 

C. P. © How do you know they quarrelled ? 

S. N.: Ponnusami told me that they quarrelled because of 
Kanniah. 

C. P.: How was that? 

S. N. : Ponnusami said that he went to see Lakshmi one day 
and he found Kanniah’s bicycle outside her house. He got» angry 
and ran inside and Kanniah escaped by the back door. And when 
he questioned her Lakshmi abused Ponnusami with very had words. 

C. P.: Did he tell you what wosds she used ? 

S.N.: Please, my lordship, they were» very bad words. I 
would be ashamed to tell my lordship such bad languhge. 

Judge: Come, come, Mr. Sabapathi Naidu! This is not a 
girls’ school. You need not be afraid to tell us what words were 
used. I am sure they won’t be worse than others we have heard 
in this Court. ° S 

S.N.: Sir—I mean my lordship—~Ponnusami told me that she 
called him 2- ET ARNES I am very sorry to speak such, bad abuse 
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C. P.: Please, Mr. Sabapathi Naidu, forget your modesty and 
tell us what she called him. i i 

S. N.: My lordship, she called him a ...... she called him a 

d.d.d....... (Shouts) ...... a damned rascal ! : 
Laughter—Cries of “ Silence.” 

C.P.: She called him a damned rascal, did she? And after 
that ? 

S. N.: Ponnusami told me that he was much troubled and 
that he would see about that fellow Kanniah. l 

C. P. : (Slowly and emphatically)—He said he would see about 
that fellow Kanniah, did he? When was all this? 

S. N.: That would be about one week before Sivaratri. 

C. P.: Thank you, Mr. Sabapathi Naidu. 

Defencs Counsel : I have only one or two questions to ask 
you, Mr. Sabapathf Naidu. Were you present when this quarrel 
took place ? i 

S. N. : I, sir? O no si—I mean my lordship. I would 
never go to dancing girls’ houses. ` 

Daf. C. : Of course not. And all you know about this quarrel 
is what you remember of what Ponnusami told you? 

S. N.: Yes, your honour. 

Def. C.$ You say that Ponnusami told you this about one 
week before Sivaratri. Are you sure it was not one month before ? 

S. N. : O no, my lordship. I am sure it was one week before. 

Def. C. : How can you be sure of the time ? 

S. N.: Well, my lord, I remember that he told me this on the 
very day that the police caught me and sent me to jail. 

Def. C.: No further questions, my lord. 

C. P.: Why did the police send you to jail, Mr. Sabapathi ? 

S.N.: Sir, I was very foolish and joined the anti-Hindi move- 
ment and they sent me to jail for one week—and gave me ragi food. 

G.P.: Thank you Mr. Sabapathi. «That will be all. I call 
Lakshmi Amrgal. 

Cris : Lakshmi Ammal ! 

(Name shouted once or iwice,in distance. Coughing and whispering. 
Thea “‘Silence’’.) 

Clerk : Lakshmi Ammal. Please repeat the oath after me. 
(Oath.) : 

C. P.: Lakshmi Ammal, what are you ? 

Lakshmi Ammal : I am a landlady, sir. 
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C.P.: A landlady | You mean that you take in lodgers? 

L.A.: Ono, sir. I would never do that. I mean that I live 
on the income from my land. 

C. P.: I understand. You mean to say that you are a landed 
proprietor. Am I to take it that you have no other occupation or 
means of livelihood ? 

L.A.: O yes. I also carn money by singing and playing the 
vina. I have a very piercing voice and earn big fees by singing to 
Maharajahs and Ministers and High Court Judges. 

(Laughter—< Silence.’ ) 

C. P.: Do you also perform for the amusement of smaller 
folk, such as this man Ponnusami, for instance ? 

L.A.: (Copy) It is true that I have sometimes played the vina 
and sung to Ponnusami, when he came to see me. 

C. P. : Did he come to sce you often ? 


L. A.: Not very often. Perhaps once a week, but he hasn’t 
been for a long time now. 

C. P. : Do you know why he discontinued his visits ? 

L. A.: It was because I told him that I didn’t want him to 
come any more. : 

C. P.: Was he pleased when you told him this? { ò 

L. A.: No, sir, he was very angry and he abused me with 
very bad words. 

C. P. What were those words? 


L.A.: O sir, I couldn’t say such bad words to his lordship. 
It would not be proper. 

Judge : Really, this solicitude for the innocence of the judiciary 
is being carried too far. Will you explain to the lady that 4 am 
not in the least likely to be shocked ? 

e Lakshmi Ammal, I must insist on your telling his 
lordship and the jury what bad language Ponnusami used. 

L.A.: He called me & (whispers) damned rascal | 


C.P.: A what? Speak up. I can’t hear you. e 
L.A.: He called me a (shouts) damned rascal, 
(Laxghter—* Silencs.’*) 
C. P.: What a curious coincidence! And what did you say 
to him? i 
L.A.: I told him that if he could not behave like a gentleman 
in a lady’s house, he had better go away. . 
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C. P. : Of course. Can you tell us what ivas the cause of this, 
er, altercation ? 

L.A.: How should, I know? Men are very strange and 
sometimes get angry about very little things. 

C. P.: For instance ? 

L.A.: Well, sometimes they are jealous and imagine that a 
e aeda a ccs ea a 

C. P.: Was that the trouble with Ponnusami ? 

L. A. : I think so. 

C. P. : Do you know whom he was jealous of? I don’t suggest 
that he had any reason to be jealous—but whom did he think you 
were interested in ? 

L.A.: He was always talking about Kanniah and fancying 
that I had been having him to my house. 

C. P.: Which, of course, was quite untrue ? 

L.A.: Well.... perhaps not quite untrue, but nearly. 

C. P.: What do you mean by nearly untrue ? 

L.A.: I mean that Kanniah only used to come and see me on 
Tuesdays ; and as Ponnusami used to visit me on Fridays, he couldn’t 
have seen me when he said he had. 

C. P. : e Quite so. I can understand your indignation at such 
an untrue allegation. That is all I have to ask you. 

Def. C. : Lakshmi Ammal, you didn’t call Ponnusami a damned 
rascal, did you? 

L. Á. : Ono, sir. , I would never use such vulgar words. Ihave 
read up to the fourth form. 

Def. C. : You merely told him firmly and politely that he must 
behave himself or go away ? 

L.A.: Yes, sir. You see, I have to think of my reputation. 

Def. C.: Quite. And I suppose your other gentlemen friends 
would not approve of any disorderly scenes in your house ? 

L.A.: What dg you mean by a disorderly house ? 

Def. C. » I assure you that I meant nothing discreditable to you. 
ee ee 
sl aera aN, als Or boae, 

L.A.: Of course they wouldn’t. 

Def. C. : You have a lot of gentlemen friends ? 

L.A.: Just two or three. 

` Def. C.: I suppose Pomnusami knew that you had other 
gentlemen friends ? 
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L.A.: I don’t’ think so. You see, I have found that my 
gentlemen friends are apt to quarrel with each other, so I try and 
keep them apart as much as possible. 

Def. C.: And I gather that you don’t always succeed. I sug- 
gest to you that Ponnusami was jealous of your other gentlemen 
friends, as well as of Kanniah ? 

L.A.: I don’t think so. You see he ........ he hadn’t so 
much cause to be jealous of the others as he had of Kanniah. 

Def. C.: Well you ought to know all about that. 

C. P. : I close my case. 

(Pause—Coughing and whispering. Cry of “ Silence.”) 

Judge : Ponnusami, you have heard the prosecution case. Do 
you wish to make any statement regarding the evidence ? 

Accused : Yes, my lord and gentlemen of the jury; I wish to 
tell the whole truth about this case. I did not murder Kanniah. 
However black the case may look, I swear that I did him no harm. 
It is true that out of fear I ran away and hid and tried to escape 
arrest by telling lies. That was a very foolish thing to do and I regret 
it bitterly. I now realise that my only chance of convincing the 
jury of my innocence is to tell the whole truth, concealing nothing 


and admitting even those facts which seem to speak against me. I beg _ 


you, my lord and gentlemen of the avy trea E pRtE E hearing 
to my story. 

It is true that I quarrelled with Lakshmi Ammal and that I was 
jealous ; but I was no more jealous of Kanniah than of half a dozen 
other men who used to visit her. I never quarrelled with Kanniah 
or wanted to do him harm. We were old friends and on the night 
before Sivaratri, we went on our bicycles to the harbour arm for a 
breath of fresh air, as we often did. We walked to the end of the 
mole and sat down near the lighthouse, watching the waves, till dusk. 
Then I suddenly remembered that I had promised to meet a friend 
at 7 o’clock. 

Judge : Can you tell the jury who that friend was ? 

Accused: Yes, my lord. It was Jaganngtha Mudaliar. But 
unfortunately I could not get him to speak on my behalf, as he left for 
Singapore next day and I don’t know his address. Kanniah wanted 
to stay by the sea a little longer, zo I said good night to him there 
and hurried back and rode off on my bicycle to meet Jagannathan. 
Two days later I heard a rumour that Kanniah had been murdered 
by being drowned im the sea and I was afraid that I might be im- 
plicated. So I ran away to Chingleput and hid there. When I was 
recognised and questioned, I was terrified and invented the foolish, 
story that Kanniah and I had left the harbour together and parted 


prove to you that Kanniah is alive. 
s 
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on the Marina. That was a silly lie and I ám sorry for it. But 
it im’t right that I should be hanged for telling a He. My lord, 
I swear that I did not kill Kanniah. I don’t know even now whether 
he is alive or dead or what happened to him. This is the truth 


(He bursts into sobs. Whispering and talking —“ Silence.) 

Judge : I can asure you, Ponnusami, that the gentlemen of 
the jury will give their most anxious consideration to your statement. 
Mr. Subramaniam, will you please open for the defence. 

Def. C. : My lord, gentlemen of the jury : My client’s frank and 
moving story, to which you have just been listening, relieves me of a 
large portion of my task. What he has told you, gentlemen, is a 
simple, unvarnished story of what actually happened. Not only 
i it true. I will demonstrate to you in a few minutes that I can 
prove its truth by positive evidence. My client did not kill Kanniah. 
It is all very well to prove that Ponnusami was jealous and that | 
he was in company with Kanniah on the night when Kanniah lost 
his cap in the sea. Does that prove that Kanniah was drowned, 
ox that Ponnusami pushed him in? I wonder how many hats are 
blown into the Madras harbour every year—probably dozens. But 
we don’t charge the friends of all those who lost their hats with 


* murder. How often does a big fish make a splash at dusk without 


some muddleheaded angler jumping to. the conclusion that someone 
has fallen into the sea? You know Dr. Johnson’s definition of 
angling—‘‘a piece of string, with a worm at one end and a fool at the 
other.” Again, how many bicycles are left leaning against a wall 
owing to the negligence or forgetfulness of the owner, or even with 
the deliberate intention of misleading. I ask you, gentlemen of the 
jury, as men of common sense and experience, are you prepared to 
send my client to the gallows on evidence such as this ? 

I, say that the prosecution is bound to fail, however great the 
suspicion of foul play, unless it is proved beyond all reasonable doubt 
that Kanniah was murdered that night. The prosecution must 
prove not only that Kanniah lost his hat, but that he lost his life 
and that the accused caused his death. What is the point of all this 
suspicion and mystery, if Kanniah is still living? The prosecution 
sayy that he ‘has disappeared. But how many men have disappeared 
without being dead ? There are dozens of reasons which cause men 
to go into hiding—fear, low, debt, quarrels, a guilty conscience, 
a nagging wife, or a desire to give up the world and save one’s own 
soul. ‘Any one of these motives may have caused Kanniah to’ dis- 
appear. You caanot on the evidence infer that he is dead. But, 
gentlemen of the jury, even if you were inclined to do so, I am going 
to put it gut of Your power to make that terrible mistake. I will 
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Crier, call Kanniah. ` © 
(Shouts of ““Kanniah.” Buzz of conversation. Cries of ‘‘ Silence.) 

Clak: Kanniah, please repeat the oath after me. (Oath.) 

Def.C.: Kanniah, when were you last in company with the 
accused Ponnusami ? 

Kanniah: On the night before Sivaratri. 

Def. C.: Where did you go? 

K.: We cycled to the harbour and walked to the end of the 
mole. 

Def. C.: Did the accused push you into the sea? 

K.: No, sir. i 

Def.C.: Am I wrong in assuming that you were not drowned 
that night? 

(Laughter—Cries of “‘ Silence.’’) 

K.: I was not drowned, nor was I in danger of drowning. 

Def. C.: Tell us what happened. 

K.: Ponnusami and I sat talking at the end of the mole till 
it was nearly dusk. Then he suddenly remembered that he had 
an appointment and hurried off. I sat there thinking about my 
troubles and trying to pluck up courage to drown myself and put 
an end to my worries. You see, I was heavily indebted to the 
Mint Street sowcar, and though I had paid back twice as much as 
I had borrowed, he had got a decree against me for Rs. 500 and 
was trying to get me arrested and I didn’t know what todo. I looked 
at the sea and tried to make up my mind to jump: but the waves. 
looked so cold and dark and angry, that I could not do it. All ofa 
sudden, I had an inspiration—I would pretend that I had committed 
suicide and disappear. It was quite easily done. I threw my cap 
into the water, and left a pencilled message by the lighthouse. *Un- 
fortunately the wind must have blown the message away as it doesn’t 
appear to have been found. Then I walked back leaving my bicycle 
where it stood, and took train for Ceylon, where I found work on a 
tea estate. A week ago a friend told me that the Madras Government 
had passed a new law that nobody need pay their debts to the sowcars. 
So I came back and fortunately arrived just in time to save my friend 
Ponnusami from the charge of murdering me. 

- ..Def.C.: Thank you, Kanniah. My Lord, I submit that on 
this evidence my client is entitled to an acquittal. 

Judge: This is really a very unusual case and it certainly 
scems rather futile to go on with it when the victim has testified that 
he has never been murdered. Have you anything to say, Me. Crown 
ass n, before I direct the jury to return a verdict of not guilty. 
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G. P. : My lord, I crave your lordship’s indulgence, but I have 
just received certain instructions which make it imperative, that 
I should cross-examine this witness. 

Judge: Well! welll We live in an ape of miracles. First 
the murdered man testifies that he is still alive and now you want to 
cross-examine him—presumably to show that he is really dead. 
It seems rather futile, but I have no power to refuse your request. 
Proceed, but please be brief. 


C. P.: Your lordship’s wishes shall be respected. (Coughs) 
Kanniah—are you sure that your name is Kanniah ? 

K. : Ofcourse I am. 

C. P.: My instructions are that your real name is Purushottam 
and that you have shaved your moustache and cropped your hair, 
so that you may bear some resemblance to Kanniah. | 

K.: I can’t help your instruction. I am Tanti not 
Purushottam. 

C.P.: Didn’t you go to a barber in China Bazaar Road 
yesterday evening and have your moustache shaved ? 

K.: Well, what if I did? 

C. P.: Why did you do that? Was it because you knew 
that Kanniah was clean-shaven ? 

K. No. Ihad a shave because I needed one. 


C. P.: What was the trade-mark on the cap you threw into 
the harbour ? 


t remember ...... D aries I think it 
was a...... an elephant 
C. P. : Are you sure it hadn’t the letters “ P.K.” 


Ki: Er...... yes. It had an elephant and some letters like 


C. P.: And that bicycle which you left at the harbour—what 
make was it? 


K.: Itwas...... I think it was a Zenith, but I can’t remember. 
C. P. : You arë sure it wasn’t a National ? 
e K.: Ican’t quite remember. It might have been a National. 
G.P.: Had it got an oil lamp or an electric lamp ? 
Ki: I can’t remember, Sometimes I used an oil lamp and 
sometimes a battery light. 


CP.: What was the name of the manager of the estate in 
Ceylon where you worked ? 


K.:61...... I don't know his name, We always called him 


1 e 
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~ 


C. P.: Now 1 want to ask you about Alamelammal, Kanniah’s 
mother. What is the name of her elder brother ? 


Red Ioserws I don’t remember. 

C. P.: Who is her younger sister ? 

K.: J don’t know all these things. I never paid any attention 
to my mother’s relatives. 

C.P.: Well! well! If you don’t know about her relatives, 


we'll try something else. How many rooms are there in her house ? 
Ki: Er...... four ...... or five. 


C. P.: Or six? 
K.: There might be six. 
C. P.: Where is the tap? 


Roe Toris | eee I can’t remember. 
C. P.: What is the door number? 
RS EEEE I am getting confused with all these questions. 


C. P.: Of course you are. And the reason for your confusion 
is that you are lying, when you say that you are Kanniah, son of 
Alamelu, isn’t it ? 

Red Voesias I don’t remember. 

(Laughter.—Cries of “ Silence.’’) : 

C. P.: My lord, I don’t think I need ask this witness any 
further question. But I submit that in the interests of the adminis- 
tration of justice, his evidence requires further investigation. 

Judge: I quite agree. Apparently a most impudent imper- 
sonator. The witness will be detained in the custody of a bailiff 
of this court, pending consideration of the question -of prosecuting 
him for perjury. 

(Buzz of conversation. Cries of “‘ Stlence.”’) 


. Def.C.: My lord, gentlemen of the jury: As your lordship 
has observed, this is a very extraordinary case. First we have a 
charge of murder without a corpse. Now I do not say that there 
must always be a corpse when there $ a trial for murder, but my 
learned friend will concede that the production of the corpse for 
post mortsm examination is the usual way of proving that the vicfim 
has been killed. In this case, all that we have to take the place of the 
corpse is a wet cap, an abandoned bicycle and the disappearance 
of their owner. These circumstances are suspicious, but they do not 
amount to proof of death, much less to proof of murder. Assume 
for a moment that Kanniah was drowned, how-do* we know that he 
did not commit suicide? I suggest that there is no proof whatever 
that a murder has been committed. Now I must sayejust a few 
words about this last witness. I assure you, gqntlemen of the jury, 
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-that when T put’ him into the box I had every reason to think that 
he was the missing man, Kanniah. After my friend’s cross-examina- 
tion, I must confess io some doubt on this point. But even if we 
assume that there has been an attempt at personation, does that 
prove that Kanniah is dead? Gentlemen, when the chief exami- 
nation of this witness was concluded, were you not all conviriced— 
as I myself was convinced and as his lordship was apparently con- 
vinced—that the missing man stood ‘before you. Well, what does 
that show? The very readiness with which we ‘all accepted ‘this 
story shows that the chain of circumstances on which the prosecution 
relies, was not complete. There is nothing impossible in Kanniah 
being alive to-day: and I solemnly warn you, gentlemen, of the 
danger that, in your indignation at an apparent attempt to deceive 
you, you. may commit the terrible mistake of convicting my client 
of a murder which quite possibly has never been committed. _ Only 
consider the evidence, calmly and dispassionately, and you are 
bound to find my client not guilty. 
© C.P.: My lord, gentlemen of the jury, I have little to add to 
my opening remarks. But I must say a few words about this last 
witness, whose impudent attempt at impersonating a dead man 
has been so fortunately defeated. I entirely accept my learned 
*friend’s assurance that he was innocent of this astounding plot. But 
‘the very fact that the friends of the accused have thought it necessary 
to play such a trick, not only upon the Court and the jury, but also 
upon their own counsel, shows the depth of their conviction that 
only by trickery could the accused hope to escape the consequences 
of his own misdeeds. It is your duty, gentlemen, to show by your 
verdict your disapproval of such nefarious schemes. I submit that 
the evidence proves that Kanniah went on to the mole that evening 
in company with the accused, who had a motive to wish him ill; 
and that Kanniah was drowned in the sea that night in circumstances 
that justify the conclusion that this accused Ponnusami pushed him 
in. If you believe the evidence which I have adduced, the truth of 
which has not been seriously challenged, by the defence, you will, 
I submit, be justified in brifging in a yerdict of guilty. If you are 
doubtful of his guilt, ‘he is entitled to the benefit of the doubt, always 
provided that your doubt is a reasonable doubt and not a mere 
reluctance to accept the logical consequences of the evidence. 
Judge: Gentlemen of the jury, there are two questions which 
you have to ask yourselves. Firstly, is Kanniah dead? Secondly, 
was he murdered by the accused? On the firstpoint there are the 


facts that he went on to the harbour arm on the evening of the supposed , 


crime, that his cpmpanion came away without him, that his cap 

was found’ floating in the water and his bicycle abandoned on the 

‘quay, thatga shout sand a splash were heard [rom the end of the 
e 
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mole at nightfall and that Kanniah has completely disappeared 
since that night. Are these facts sufficient to establish death? You 
must remember that no corpse has been recovered, that the evidence 
regarding the shout and the splash is that of a single witness who 
may have been mistaken about what he heard or when he heard it, 
‘The finding of the cap and the bicycle would doubtless be enough 
‘to raise suspicion and justify enquiry, but does this evidence go any 
further ? f ' 

Assuming that Kanniah is dead, kar ie been proved hat the 
accused murdered him? Except for his own suspicious acts, there 
is very little to fasten the crime of murder upon the accused.: The 
evidence of motive is not particularly strong and you must remember 
that while motive frequently indicates who might have committed 
a crime, it is hardly ever sufficient to prove that the suspected persan 
actually did it. The conduct of the accused in absconding and, 
when recognised, in giving a false account of his movements is also 
highly suspicious. But remember that such, conduct is consistent 
not only with guilt, but also with fear. Finally, can you rule out the 
possibility of suicide? I doubt very much whether you can. 

Just one word about the witness who personated the missing 
man. His conduct will be considered in other proceedings. You 
are not concerned with it when once you have rejected his evidence, 
as I think you will. Néither the accused nor, I am sure, his counsel 
is responsible for this witness’s prevarications. But when you re- 
member how almost all of us were at first convinced that he was 
the missing man Kanniah, is it possible for us now to be equally 
certain that Kanniah is dead and that he was murdered by this 
man Ponnusami? Gentlemen, please consider your verdict. ` 

(A short pause, filled wih whispering and coughing and shuffling of 
chairs. Then shouts of “ Stlence.’’) 

Clerk : Have you considered your verdict ? 

Foreman: Yes, my lord. 

Clerk : Is it unanimous? 

Foreman: Yes, my lord. 

Clerk : Do you find the accused guilty or ‘not guilty ? 

Foreman: Not guilty, my lord. . 

(A sudden buzz of conversation. Shout of “‘ Silence.) _ 

Judge: Ponnusami, you have been found not guilty by the 
jury and I acquit you of the charge of murder and direct that you 
be set at liberty. s 

Crier: Oyez, oyez, oyez; all persons having had business 
with my Lord the King’s Justice in this Sessions of Oyer and Terminer, 
Genera] Gaol Delivery and Admiralty in the City of Madras will 
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now depart, the Sessions having terminated.’ God save the King, 
Emperor of India and my Lord the King’s Justice. ` 


"The Way in U. S. A.—As one might expect, America has produced 
the most hopeful plea lately put forward from the dock. A man 
charged at Glendale with burglary said: “I ’m doing it to pay my 
way through the Los Angeles City College.” Less ambitious but 
likewise optimistic was the tramp at Nebraska who told Judge Palmer 
that his name was “ Suspended Sentence Stevens.” But the judge 
replied : “ Well, they call me ‘ Ten-day Palmer.” ‘Too much self- 
confidence does not always pay in the courts of the United States. 
I like the story of the man who, on being fined 200 dollars, smiled 
and said: “ That’s O.K., judge, I got that in my pants pocket,” to 
which the judge replied: “ Then I will add one year’s imprisonment. 
Got that in your pants pockct ?” Then there was the Chicago 
judge who warned a young woman: “Re careful. You'll talk 
yourself into jail.” She answered : “If I do that I can talk myself 
right out again.” He immediately sentenced her, adding: “ You 
can start preparing that speech right now.”—S. J., 1940, p. 487. 





Migration in the Profassion.—In this country we have long been 
accustomed to the two branches of the profession of the law, 
the one consisting of members of the Bar, and the other that of the 
solicitors, the latter sometimes popularly, but by no means accur- 
ately, described as “ the lower branch,” though it was indeed done 
by Mr. E.B.V. Christian in his delightful book “ Leaves of the Lower 
Branch,” * * * * + + Quite separate as the two branches 
are, migration has frequently taken place between the two, for the 
most part from the solicitor branch to the Bar, but occasionally the 
migration has been the other way. Of immediate interest is it to 
note the large number of those who were destined to rise to high 
places in the law who started off in their legal career in what were 
called the offices of the attorneys, a term which has almost become 
obsolete save, curiously enovtgh as part of the title of the head of the 
Bar. To mention £ few of those who later achieved distinction at í 
the Bar after having spent some probationary time in the offices of 
solicitors may prove of interest. Those who recall the career of 
Cowper the poet may remember that.as a young man he was very 
frequently at the house of his uncle Ashley Cowper, Clerk of the 
Parliaments, who, it seems, was a very little man accustomed to wear 
a white hat lined with yellow, a circumstance which led his nephew 
to remark facetiously that it would not be very surprising if, some day, 
he shouldbe “ picked ” by mistake for a mushroom and popped into 
a basket. More gqrmanc, however, to our present purpose is the 


A 
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fact that Gowper was for a time a clerk in the office ofa Mr. Chapman, 
a solicitor, where he had as a'fellow clerk one Edward Thurlow, whose 
great powers Cowper even at this early date could appreciate, leading 
him one day to aay, “ Thurlow, I am nobody, and shall always be 
nobody, and you will be Lord Chancellor. You shall provide for me 
when you are.” Thurlow smiled and said, “ I surely will.” “ These 
ladies,” said Cowper, “are witnesses.” Let them be,” replied 
Thurlow, “ for I certainly will.” One who traced Cowper’s career 
in a charming memoir thus commented “ Cowper’s prophecy was 
fulfilled, but not Thurlow’s promise.” It may be added, however, 
that time, which weighs characters in unbiased scales, has given the 
recluse poet a higher status than was achieved even by the vigorous 
holder of the seals.—L.T., 1940, p. 105. 





Lord Hardwicke.—Like most of those who rose to prominence in 
the law about the same time, Philip Yorke, whom we recall as the 
great Lord Hardwicke, spent his early years in the office of a Mr. 
Salkeld in Brooke Street, Holborn, being taken as an articled clerk 
without a fee. We are told that he gained the entire goodwill of his 
master who, in fact, early observed his abilities, but it appears that 
Mrs.Salkeld was not greatly appreciated bythe future Lord Chancellor’ 
especially when she sent him to fetch in little necessaries fram Covent 
Garden. In his accounts with his master we are told that entries 
frequently occurred such as these: “ coach hire for roots of celery 
and turnips from Covent Garden, and a barrel of oysters from the 
fishmonger’s.”” On observing this entry Mr. Salkeld deprecated “‘the 
impropriety and ill-housewifery of such a practice,” and so put an 
end to it. About the same time that Yorke was being initiated into 
the mysteries of legal nomenclature and legal practice in the office 
of Mr. Salkeld the same gentleman was fortunate in having quite a 
number of young men bent on the same errand, these inclydi 
Parker, afterwards Chief Baron of the Exchequer, Jocelyn later Lord 
Chancellor of Ireland, and John Strange, who in due time became 
Master of the Rolls—a galaxy of legal talent of which Mr. Salkeld 
no doubt was very proud.—k.T., 1940, p. 105. 





Other Instances.—Ampng others who may be said to have gradua- 
ted in law in the offices of attorneys, as they were then called, was 
Lloyd Kenyon who in due course became Attorney-General and 
Master of the Rolls. He was articled toa Mr. Tomkinson, an attorney 
at Nantwich, where we are told he with extraordinary diligence 
mastered the elements of the profession, He had apparently looked 
forward to a partnership with his master, but certain differences 


arose ag to the terms and he forsook the ranks of intending solicitors l 
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and changed over to the Bar to which he was called at the Middle 
Temple in 1756. The small allowance which his father was able to 
give him obliged him to a severe parsimony, a characteristic which 
he retained to the end of his days, and we are told that he was proud 
in his later years to point out the eating-house near Chancery Lane 
in which he, Dunning and Horne Tooke were accustamed to dine 
together at the modest cost of 73d. a head. In 1784 he was appointed 
Master of the Rolls, a post which then and till a comparatively late 
date did not preclude the holder from sitting in the House ofCommons, 
and so we find that Kenyon was elected for Tregony “and fully 
ingratiated himself with the Minister by his zealous opposition to 
Mr. Fox as a candidate for Westminster, actually having a bed put 
up in the loft of his stables to give him a vote.” After presiding at 
the Rolls for a few years he was, on the resignation of Lord Mansfield, 
appointed as head of the King’s Bench. Lord Gifford who became 
Master of the Rolls had been articled to a solicitor in Exeter where 
he is said to have made himself so practically useful that during the 
illness of his employer he was entrusted with the management of the 
business. Changing over to the Bar, after a nine years’ interval, 
he was appointed Solicitor-General ; and a few years later he became 
Attorney-General in which capacity it fell to him to prosecute the 


` conspirators implicated in the Cato Street plot for upsetting the 


Government. It fell to him also to open the charges against Queen 
Caroline th support of the preamble of the Bill of Pains and Penalties. 
Eventually, it will be recalled, he was appointed Chief Justice of the 
Court of Common Pleas. After his elevation to the peerage he took 
a leading share of the appellate work of the House of Lords, his 
work in the sphere giving great satisfaction to the legal profession in 
Scotland, an esteem which was markedly shown on a visit he paid 
to the north shortly afterwards: A curious reference to him will be 
found in Sir Walter Scott’s Journal under date gth June, 1826, which 
reads as follows: “ One effect of running causes fast through the 
Courts below is, that they go by scores to appeal, and Lord Gifford 
has hitherto decided them with such judgment, and so much rapidity, 
aa to give great satisfactiom The consequence will in time be, that 
the Scottish Supreme Court will be in effect situated in London. 
The downfall—as national objects of respect and veneration, the ® 
Scottish Bench the Scottish Bar, the Scottish law herself, and— 
and—there’s an end of an auld sang. Were I as I have been I would 
fight knee deep in blood ere it came to that.”—L.T., 1940, p. 106, 





N? Unexplained’ Dstention.—In 1690 one John Bernardi was arrested 
for political reasons which seemed good to the authorities and lodged 
in Newgite “loaded with heavy irons and put into a dark and stinking 


l .apartmegt.” When hè was brought ‘to court to be bailed,out the 
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Treasury Solicitor opposed his release and “ whispered the judges on 
the Bench.” On the pretext that further evidence against him must 
be collected a special Act of Parliament was passed to keep him in 
detention for another year. No charge was ever made against him, 
but successive Acts of Parliament were resorted to in order to keep 
him a prisoner. At the age of sixty-eight he married a devoted wife 
who bore him ten children within the walls of Newgate. He died 
still untried in 1796 after nearly fifty years in prison. And the moral 
of that is that when freedom from arbitrary arrest is at stake the 
courts and the people cannot be overjealous of resort to statute to 
exclude the traditional right of resort to the Judges of England. We 
sce to-day a multiplication of cases in which persons, some obscure, 
some well-known, are indefinitely detained in prison, uncharged 
and untried. No doubt where admitted Fascists or Communists or 
enemy aliens are concerned the maxim res ipsa loquitur properly 
applies, but now that we have accustomed ourselves to the rhythm 
of war it seems only prudent in the case of the others to lay down 
some procedure (which could easily be devised) where by the actual 
grounds of suspicion or worse could be submitted by proper evidence 
to the trained, impartial and discreet consideration of the judges in 
court, if possible, or in chambers, if public safety damanded it.—S.7., 
T940, p. 512. 4 





Facts wanted.—The infallibility of police officials an¢ Govern- 
ment departments and the unimpeachable reliability of anonymous 
informers was never a principle of the common law. No case added 
more lustre to the reputation of Lord Carson than his fight through 
official obstructionism to secure the vindication of young Archer Shee 
arbitrarily dismissed from Osborne for a theft he had not committed. 
To Ridley, J., he said : “ The Crown can, I suppose, be high-handed 
out of court, but in open court it is not to be tolerated.” Afterwards, 
recalling the scene in the Court of Appeal, he said: “ I shall never 
forget how old Vaughan Williams who was a great lover of justice res- 
ponded to my argument. ‘ Yes, yes, he said, ‘ Where are the 
facts ? We want the facts.’ —S. J., 1940, p. $12. 





e . 
Campbells Appreciation. —As all readers of Campbell’s Lives df 

the Chancellors and the Chief Justices are well aware, the author is, 
in many instances, a severe critic, but it is noticeable that when 
speaking of Abbott, or Lord Tenterden as he became, his language 
is that of eulogy. He-wrote, “I practised under him,until his death, 
having daily fresh reason to admire his profound knowledge of his 
profession, his extraordinary soundness df intellect, and his invariable 

D r 
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and earnest love of justice.” While he did fot sentillate on the 
bench he was not without a fair share of humour, for we are told 
that the last day he ever sat in court, wishing to rebuke a counsel 
who was wasting time by very irrelevant questions respecting a 
journey performed by the Mayor of Bristol in a postchaise and four, 
the Chief observed with much solemnity, “Sir, you have forgotten 
to ask him the colour of the jackews of the postillions.’ The same 
night he was taken dangerously ill, and having in his delirium 
still dreamt of the trial in which he had been engaged, he expired 
with these words upon his lips: “ Gentlemen of the jury, you will 
now consider your verdict.” So passed away he who experienced 
in his youth the failure that was to prove the first step towards the 
success which he worthily reaped by his diligence and attention to 
work. It may be added that, following the practice of his pre- 
decessors in the office of Chief Justice, he never entered the House of 
Lords without wearing his judicial robes, and it was said that he was 
the last holder of the office to conform to the ancient rule.—L. T., 1940, 
$. r80. 


¢ 


Lord Braxfisld.—Of this redoubtable judge, to whom, it is interest- 
ing to recall, young Walter Scott dedicated the thesis he prepared for 
admission to the Bar, Cockburn gives us a powerful sketch, describing 
him as “ the giant of the bench,” one whose very name made people 
start. His language was strong and abusive, this being so even in his 
own household as, for example, when his butler came to him to 
tender his resignation and on being asked why he was taking this 
step, replied that his Lordship’s wife was always scolding him, an 
explanation which the judge met with the curt comment, “ Ye’ve 
little to complain o’ ; ye may be thankful ye’re no married to her P~ 
They were very plain spoken in those days; indeed brutal. Thus, 
we read that Braxfield once said to an eloquent culprit whom he 
was about to sentence, “ Ye’re a very clever chield, but ye wad be 
nane the waur o’ a hanging.” “Hang,” however, was, it seems, 
Braxfield’s phrase for all kinds of punishment, as was the case when 
he said to Mr. Horner, thé father of the once famous Francis, on 
entering the jury box at a sedition trial, “ Come awa, Maister Horner, 
come awa and help us to hang ane o’ thae damned scoondrels.” 
In the like brutal fashion his colleague, Lord Kames, when he tried’ 
Mathew Hay, a man with whom he used to play chess, for murder, 
remarked when the jury returned their verdict of guilty, “ That’s 
checkmate for you, Matthew !”.— .L.T., 1940, p. 131. 





—_——_. 
e 
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Lord Cockburn’s Story—In his circuit journeys, Lord Cockburn 
has an amusing account of a medical man giving evidence in his very 
learned fashion and pooh-poohing various symptoms that spoke 
eloquently of the real facts. A woman was being tried for the murder 
of her child whose throat was found crammed with pieces of coal, 
while there were also marks of a thumb and two fingers on the neck. 
These cogent pieces of evidence had little or no influence on the 
medical expert who was called for the defence, who, whenever any 
of the murderous pieces of evidence were put to him, put them aside 
as of no account. He added that though such things might startle 
the ignorant they were of no consequence to a person of large practice 
and that he himself had seen hundreds of children born with very 
similar marks. “ Ay, but Doctor, “ interposed one of the jury of a 
severely practical turn, “did you ever see ony o° them born wi’ 
coals i? their mooth ?”—L.T., 1940, p. 168. 





Where the Doctor Scored—So many stories have been retailed at 
the expense of the faculty that it is only fair that there should be 
recalled one in which the medical witness had the better of his cross- 
examiner. The witness was that very distinguished man, Dr. Gregory, 
who was called to give his opinion as to the mental capacity of the 
person in question. In the witness’s opinion the particular person 
was insane. In cross-examination the Doctor admitted that the 
-person played admirably at whist. Thereupon cross-txamining 
counsel put to the witness the following question: “ And do you 
say, Doctor, that a person having a superior capacity for a game so 
difficult, and which requires in a pre-eminent degree memory, 
judgment and combination can be at the same time deranged in his 
understanding ?”” “I am no card player,” replied the witness, 
“ but I have read in history that cards were invented for the amusement 
of an insane King.” ‘This answer was conclusive. It may be 
added that according to a legend, whether well, or ill-founded is 
immaterial, cards are said to have been devised for the amusement 
of the mad King Charles VII of France.—L.T., 1940, p. 168. 


BOOK REVIEWS. ° 


THE NEGOTIABLE INSTRUMENTS Act: By James Menezes, B.80., 
LL. M., Advocate, Bombay. Published by Vora & Co., Publishers 
Ltd., Bombay, 1940. Price Rs. 9 nett. 

The book is one‘designed specially for law students. As lecturer 
in Mercantile Law at the Sydenham College of Commerce and 
Economics, Bombay, the author has first hand knowledge of the: 
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difficulties experienced by students of this branch of law. The 
author has therefore endeavoured to expressly lucidly .and in simple 
language within a small compass the principles of the law rélating 
to Negotiable Instruments in India. The citation of authorities has 
been selective both with reference to English as well as Indian decisions 
though we should have liked that cases like Karam Chand v. Mian Mir 
Ahmad Aziz Ahmad, A.I.R. 1938 P.C. 121 (as to the requirements of a 

promissory note) and Ghanshyam Das Marwari v. Ragho Sahu, .L.R. 
16 Pat. 84 (F.B.) (on the scope of S. 48) had also been included. The 
notes to the sections are clear and the illustrations useful. The book 
is bound to be of much help to lawyers and law students. 





Tue Cone or Crngnat Procepure: By V. V. Chitaley and 
K. N. Annaji Rap, published by the All India Reporter Ltd., Nagpur, 
1940. Second edition. Vol. 1. 

The authors are very familiar to the legal public in connection 
with their valuable commentaries on the Code of Civil Procedure 
and on the Indian Limitation Act. The book under review deals 
with the. first 200 sections of the Criminal Procedure Code. The 
vast mass of decisions under each section has been analysed and 
classified under appropriate and relevant headings, the principles 
thereof have been elucidated and wherever conflicts of judicial opinion 
are to be found they have come in for adequate notice. The authors 
have born® in mind the principle that a legal publication, if it is to be , 
really useful to the legal profession must be always kept up to date. 
One feature which would in some measure detract from the utility 
and popularity of the work is the mode in which references to decisions 
have been given. The references to Official Reports have no doubt 
been given where the authorities are to be found in the Official 
Reports but in other cases the references are almost from the A.I.R. 
and,tbe Criminal Law Journal only. The book under review is 
essentially a case book and not a juristic treatise and as such there 
can be no real justification for the restriction practised in the matter 
of providing parallel references. The book is otherwise thorough 
and we have great pleasuré in welcomjng the publication. 
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CASE FOR A VALIDATION ACT REGARDING 
THE RULE PROVIDING FOR APPEALS 
UNDER MADRAS ACT IV OF 1998. 


It is one of the obvious duties of the Government to set at 
rest all doubts relating to the competency of rules and regulations 
intended to direct and regulate proceedings in Courts. This duty, 
(the Government is bound to recognise), is imperative in the larger 
interests of administration of justice and in such cases a Government 
worthy of its responsibilities ought to be alert and quick in motion. 
Such a situation has arisen at present in this Présidency consequent 
on the ruling given by the Full Bench of the Madras High Court 
in Nagappa v. Annapoorani?. i 

The opinion of the Full Bench as expressed appears to travel a 
wider ground than what the facts of the particular case would warrant. 
On the facts of the case that led to the Full Bench reference, an 
application under the Agriculturists’ Relief Act was provided by 
section 1g of the Act, and the competency of the Provincial Govern- 
ment to provide for an appeal against an order passed under section 
19 by the original Court to which the application lay came up for 
éopsideration. The Full Bench held that the rule-making power 
under S. 28 of the Agriculturists’ Relief Act could not and did not 
extend to providing an appeal and an appellate forum on orders 
which under the statute wovld be final ‘without any further right of 
appeal. . ee N 

The question would arise whether the Full Bench decision would 
at all apply to a case where the original application to the Court itself 
was left to be provided for by the rule-making power and the Pro- 
vincial Government in the exercise of their rule-making power pro- 
vided for applications before original courts subject to orders thereon 
being appealable under the very same rules. = ; 








1. (1941) 1 MLL.J. 164 (F.B.). . 


32 THE MADRAS LAW JOURNAL. [1941 


Prima facie where a statute provides for an application and a judg- 
ment thereon by an original Court, no appeal would lie from it to an 
appellate forum except in the only case of a similar statutory provision 
providing for an appeal and constituting an appellate forum. This 
rule is obviously subject to a further limitation that where by a 
pleading, whether called an application or a suit, a dispute is brought 
for adjudication before ‘the ordinary Courts, in the absence of any 
special provisions to the contrary, the procedure of the court will 
govern the hearing of the dispute and the decision arrived at therein 
will, in matters relating to appeal, be subject to the very same pro- 
visions that govern its other decisions. National Telephone Co. Ltd., v. 
Postmaster-General?. 

While the rule-making power under the Agriculturists’ Relief 
Act, may or may not include a power to provide for appeals against 
orders on applications provided by the-Act and in respect of which the 
Act is silent, it will not follow that where the Act has not provided 
for an application, the statutory power of making rules for the proper 
working of the Act must necessarily be limited to providing for an 
application to an original court and that no further provision could 
be made for appeals in respect of orders on that application. 

Under the, new Constitution Act, apart from the subjects 
exclusively reserved for, the Federal Legislature, the Provincial 
Legislative authority is plenary and absolute. The Madras 
Agriculturitts’ Relief Act has left it to the Provincial Government 
to make rules for the proper working of the Act and the rules 
framed by the Provincial Government by virtue of this power would 
be quite as validas the original legislation itself. The legislature 
is competent to frame the rule and if the legislature asked the 
Provincial Government to frame the rules and those rules were reported 
to the legislature sitting in its session and were accepted by it expres- 
ly or impliedly the objection that the rule was slira vires would lose 
most of its force, if not entirely. A rule like the one in question would 
be vitiated if at all only by an irregularity in procedure, vids Attorney- 
General v. Sillsm.è The Government of India Act, S. 87 cures all 
irregularities of procedure. ° i 

Any way the dolibts and implications created by the Full Bench 
pronouncement must be set at rest by an carly retrospective Validation 
Act as considerable unsettlement of rights has ensued and is bound to. 
ensue. . It must’ be remembered that the Act itself unsettled the 
condition of things existing before and was designed to afford remedial 
relief to agriculturist debtors. Where part of the machinery pro~ 
vided for working the Act has been pronounced to be imcompetent 
and zlira vires it is the immiedigte and imperative duty of the Govern- 
ee ee 

1. (r913) AC. 546. 1,1 2. 10 H.L.C. 704=11 E.R. 1200. 
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ment to take the situation on hand and secure for the provisions that 
have been acted on all over the Presidency that authority, without 
which a good part of the activities of courts, public officers and of 
private parties for the best’ part of two years would prove to be an 
absolute waste. . 

The case for immediate remedial legislation is rendered the more 
strong and the more uncontestable when it is remembered that the 
point of decision by the Full Bench was one on which there was a 
difference of opinion between two division Benches of the High 
Court. One judgment was given on 21-7-1939, another on 20-9-1939, 
and on 28—10—1999, the rule in question was framed to resolve the 
difficulty in working the Act consequent on the divergence of judicial 
opinion as to the nature of the judicial proceeding intended by the 
Act. 

Nor is it intrinsically very clear, why if an application is provided 
for by the statute, the rule-making power should not prescribe the 
form of the application and the nature of the jurisdiction invoked 
by the application and the nature of the order which may be passed 
on that application necessarily affecting its appealability and nature, 
matters in respect of which the statute is silent. There could be no 
question that the rule-making power could be invoked to solve diffi- 
culties in the working of the Act and if on a matter arising under 
the Act two Judges took one view asto the form and nature of an 
application and two other Judges took another view, tht situation 
did certainly involve a difficulty in the working of the Act which 
the Provincial Government is expressly authorised to resolve by 
its rule-making power, S. 28 (2) (c). 

These considerations are not adverted to in the judgment of the 
Full Bench. A comprehensive Validation Act retrospective in its 
operation is called for and it is hoped that the Provincial Government 
would not delay taking action. . . 


e 
SUBSOIL RIGHTS . 


RIGHTS TO MINES, MINERALS AND QUARRIES IN PERMANENTLY 
SETTLED ESTATES 


BY 
A. N. Sina, Advocate, Bhagalpur. 

Land-revenue fs the mainstay of Indian finance. Various 
theories have been advanced by the Hindu jurists of old about .the 
relative position of the king and the tillér of the soil in connegtion with 
the determination of the nature and extent of the King’s grain share. 

a e 
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It is not a fact that mines were unknown to the early Hindu 
Jurists and administrators. The Arthasastra of Kautilya refers to ` 
the use of mines for state purposes. A reward as heavy as one- 
sixth was to be awarded to the person communicating the dis- 
covery of mines (Arthasastra IV, 1). In ancient times there was 
a two-fold division of the royal revenue: “The revenue derived 
from land” and “other kinds of revenue.” Income from mines 
was recognised as a distinct source of royal revenue apart 
from land revenue and associated charges upon land and belonging 
to the category of “other kinds of revenue.” Kautilya mentions 
twelve specified classes of mines consisting of (1) Gold, (2) Silver, 
(3) Diamonds, (4) Precious stones, (5) Pearls, (6) Corals, (7) Conches, 
(8) Base-metals, (g) Salt, (10), (11) and (12) minerals derived from 
_ the earth, stones, and fluids.1 


Mines were regarded as State monopoly, and while the 
policy of the Arthasastra tended to. confine state manage- 
ment only to those mines that were easy to work the views of 
other authorities show a marked divergence with regard to the revenue 
from ‘mines. Thus Vishnu (III, 55) expressly declares that the 
King should appropriate the whole output of mines, whereas Manu 
(VII, 62) while mentioning mines as a source of revenue for which 
trusted officials are to be employed by the kings, directs (VIII, 39) 
that the king should take only one-half of the minerals. “ Evidently 
the mines were contemplated as worked by private agency,” concludes 
Dr. U. N: Ghosal, “subject to the payment of a tax to the King.” ? 
The Sukraniti (IV, 2, 118-119) contemplates the imposition of a 
tax upon mines. This is fixed curiously enough on a graded scale, 
viz., 1/2 of gold, 1/3 of silver, 1/4 of copper, 1/6 of base metals, 
tin as well as lead, 1/2 of precious metals and 1/2 of salt after 
deducting in each case the expenses of production. Dr. Ghosal 
also refers to some copper-plate grants of A.D.. 900, 1010-1050 and 
1060 and concludes that the income from mines formed a branch 
of royal revenue in Assam.? 


Manu (VIII, 39) says, ‘* Of old hoards and precious minerals 
in the earth the king jis entitled to half by reason of his general pro- 
tection and because he is the lord paramount of the soil.” ‘This 
grouping of minerals with old hoards is very significant as it shows 
that minerals were not treated as arising out of the ordinary use of 
land and a special share apart from the share to be paid by the 
a 


1. Contributions to the History of the Hindu Revenue System by Dr. U. 
N. Ghosal Ph.D., 1929, Ch. V. T . 
2 Ibid., p. 111. e 
3. Thid, pp. 247-248. 
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possessor of land for the purposes of cultivation etc., is reserved for 

It may be suggested that the rights of “ Swatva’’ (property or 
proprietary right) and “‘ Swamya” (ownership) in land include the 
right of ownership in the things lying beneath the surface of the soil. 
It has been suggested that in treatises on Hindu Law (¢.g., Wyavahara 
Chandrika, Book I, Section 1, Cl. 51 and 4; Smriti Chandrika 1, 
Cl. 25) the rights of “ Swatva ” and “ Swamya ” are described “‘ only 
in relation to the other rights acquired by the individual owners as 
against cach other,’”’ but have no direct bearing upon the preroga- 
tive of the Crown as Paramount Lord of the soil}. 

Right to the soil, in an essentially agricultural economy, means 
the right for the purposes of cultivation of the soil and beyond this, 
scarcely, if ever, men’s attention is drawn while adjusting their rights 
and obligations to each other and to the State. Moreover the dis 
covery of mines, etc., is quite an accidental phenomenon and one can 
hardly expect any systematic development of legal conceptions regard- 
ing them unless such accidents happen in so large a number and 
within a certain range of time and space to attract the attention of 
jurists. Hence it will appear that in the Hindu Revenue system 
minerals were not treated as part of the soil for the purposes of land 
revenue. 


During the Moghul period, as it appears from the Ain-I-Akbani, 
mines were not so much known in Subahs of Bengal, Bihar and 
Orissa. Abul Fazl has mentioned in some detail the.mines in Arakan 
but he has mentioned only the iron mines in Sarkar Bazoha and the 
diamond mines producing chiefly very small stones at Harpah in 
Sarkar Madaram, both in Subahs of Bengal*. But Mr. W. H. More- 
land referring to copper mines in Chotanagpur contends that : 
‘since Fazl’s account of them is obviously based on very imperfect 
knowledge, his silence in the matter is not conclusive.? The learned 
writer also refers to the fact that coal was not mined in India at. this 
period, and the production of iron and copper was limited by the 
quantity of fuel available within the reach of., the places where the 
existence of ores was known‘. 

According to the Mahommedan theory, “ Wugsefa Khirqj” 
recognised a proprietary right in the cultivator or tax-payer. This 
right was however, only “ to the productive power of the soil without 
which the cultivator would not be able to meet his liability for Khiraj,” 


1. Manu’s Land,and Trade Laws by R. S. Vaidyanatha Ayysr, p. 69. 

a. Ain-I-Akberi by Abul Fa! tranalated by Colonel HS. Jarret, (1891) Vol. 
II, pp. 120, 124. 

3. India at the Death of Akbar, An Economic Study, (1920) p.149- 

4 Thid., p.147. 
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but not necessarily to the soil itself and the minerals in it!. That this 
was the extent of the proprietary right is also apparent from the crops 
basis of assessment in Akbar’s ten years’ settlement?. Under the 
Moghuls there were non-agricultural imposts too. Had mines been 
worked extensively under private enterprise they would have 
certainly formed a distinct source of Imperial Revenue. 


Our land system is a curious amalgam of the Hindu, Mahomedan 
and Indo-British laws. The contest between the tenure-holder and 
the Zamindar over mineral rights is now at an end. A series of 
decisions of the Privy Council and the Indian High Courts have held 
that a Zamindar is presumed, in respect of lands within his Zamindari, 
to be the owner of the underground rights thereto appertaining in 
the absence of evidence that he ever parted with them. 


There has been so far no direct decision on the rival claims of a 
Zamindar and the Government regarding mines. In the Pachete Ray 
Case (Secretary of State v. Jyoti Prasad, A.I.R. 1926 P.C. 41) there was 
no doubt an issue: “ Was the mouzah in suit permanently settled 
by Government with the plaintiff’s (Jyoti Prasad’s) ancestors and is 
the plaintiff by right of such settlement entitled to the mineral rights 
under the mouzahs?”’. It was held by thé High Court at Calcutta 
that the mouzah was within the permanently settled estate and that 
Jyoti Prasad was the rightful owner of the minerals in the mouzah 
and that gone of the defendants which included the Secretary 
of State for India had any right to the minerals in the disputed mouzah. 
The Privy Council reversed the decision of the High Court on 
another ground viz., that the mouzah was not within the Zamindari 
of the Raja and expressly left open the question of mineral rights 
between the Crown and the Zamindar. In Nageskwar Bux Roy v.~ 
The Bengal Coal Co., Lid., A.I.R. 1931 P.C. 186 where conflicting 
* views were held by the Subordinate Judge and the High Court, the 
Privy *Council expressly left the question open and proceeded on the 
assumption that the Zamindar’s title embraced rights to minerals. 
In Secretary of State v. Srintvasachariar, (1920) I.L.R. 44 Mad. 421=40 
M.LL.J. 268, where some Shrotriamdars sued the Secretary of State for 
India for quarrying tones, the suit wasedecided in favour of the 
Secretary of State on the construction of the particular grant which 
was the foundation of the plaintiffs’ claim. Sharp differences of 
opinion exist amongat eminent writers on the subject of land tenures, 
on the question, who as between the Zamindar and the Crown, is 
entitled to the subsoil rights. 





-t. Phillips’ Land Tenuresin Lower Bengal, Tagore Law Lectures, (1874-75), 
p. 47 citing Baillie’s Zand Tax. ° 
\ 2. Ain-I-Akbari, op. cit. Vol. II, p. 88, stseq. 
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One school of thought led by Phillips holds that the: minerals 
vest in the Crown, ahd another school ‘led’ by Dr.’ Field -and Mr. 
Justice Sarada Charan Mitra holds that by the permanent:settlement 
the mineral rights have been conferred on the Zamindars. '. 

In the opinion of Mr. Justice S. ©. Mitra’: ie 

“The Anglo-Indian Government has, by the ‘Permanent Settlement, accepted 
fixed sums as revenue in lieu of all rights it had either as proprietor of the soil or 
as protector of its subjects. It reserved ino right ‘whatsoever, except ás treasures 
under the Treasure Trove Act (Act VI of 1878). Minerals must necessarily pass 
with the right to the surface. The present theory of the proprietary right of the 
Government is not consistent with the Hindu. theory of the King’s right to a share 
ment, having accepted and acted upon the theory of the proprictorship of the soil, 
cannot now claim a share of the minerals on the latter theory.” 1 A 

_ Two years before Mr. Justice S. G. Mitra delivered the above 
lectures, Dr. C. D. Field in his Introduction to the Regulations of the 
Bengal Code, (page 46, Section 34) observed’ thub : is 
| A Zamindari tenure is an absolpte right of proprictorship in the soil, subject 
to the payment of a fixed amount of revenue to Government. If this’ revenue fall 
into arrears the estate may be put up to‘auction and’ sold to the hightst bidder. 
The purchaser acquires the estate free of all incumbrances created'since the time 
of the Permanent Settlement, and obtains statutory title»: A Zamindari is inberitable 
according to the law of succession by which the proprigjor is governed. Jt is astign- 
able in whole or in part. It may be mortgaged. The Zamigdar con grapt leases either 
Sora tam or in perpetuity. He is entitled torent for all land lying wpihin the limitis of his 
Zamindari, and the rights af mining, fisking and ethar ‘incerporeal rights urd incleded in 
Ais b h ish skip.” state, A 

' The Privy Councilhas-apptoved the ‘portion in italics in: Hari 
Narayan Singh Deo v: Sriram Chakravarti, (1g%0) 14 C.W-N: 746'at 751 
to show that the Zamiindar is entitled to mineral rights as against the 
holder of a Debottar'tenure. Mr. R: Sinha; the learned. author of 
The Law of Landlord and Tenant in Bengal and Bihar (at: page 238) 
has pointed out, and rightly too, that Dr. Fields: > inyo 5 >. 

=. “was nbt donsidering, in the above’ passage referred to the relative rights of the 
Zamindar and the permanent lease-hokder ynder him but rather the relative rights 
of the Zaminday with whom a permanent settlement had been made and the state.’ 

o> The, view of Dr. Field regarding a Zamindar’s right to lease 
mines derives support from*S. 37 of Act -XI of 1859, (The Bengal 
Land’Revenue Sales Act)., By the time when,the perpetual settlement 
was made the tract covered by, that. settlement had. not disclofed 
mines or minerals of any great value in its ordinary. soil and. possibly 
this accounts for the paucity of controversial literature worth the 
name in respect of the rights to the mines etc., unlike other matters 
connected with the land revenue system. There was no investigation 
of the title preceding the enactment of the Regulations. .Nor would 


1. The Land-Law of Bengal (with Bihar and ri g D T las i 
(1895) and Edn., 1921, p. 485. ° ° fa flea el tures 
a e 
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it be correct to say that any question of title was’decided as the result 
of the Permanent Settlement. The basis of the assesment in the 
language of Baden Powell (The Land Systems of British India 
Vol. I, pp. 414, 415), was that, 

“in order to determine the assessment of each estate no inquiry was made 
(as under the late setthement procedure ) either what the produce was, or what the 
“rents” were as paid by the raiyats. Reference was simply made to the old records 
of the lump assessments under the native rulers ; and these were roughly adjusted 
in cases where such adjustment was needed, and the Zamindar or other owner 
was directed to pay this sum.” 

Scrutiny was prohibited, says Baden Powell, for fear of 
making the Zamindars distrust the promise of a Permanent Settle- 
ment, and think that the information supplied would be used to 
enhance the revenue afterwards. 


The Zamindars under the Mahomedan Government were mere 
contractors, collectors, or farmers of revenue receiving a percentage 
for their trouble and responsibility and small grants of land in the 
shape of Nankar or Chakran for their subsistence. We get a glimpse 
of this in the Sanad for the Zamindary of the Hon’ble East India 
Company’s lands given in 1757 under the seal of Nawab Mecron,. 
Dewan of Subah Bengal: The Zamindari is called an office from 
which after the expiration of the year the Company is to take a dis- 
charge according to custom}. It is presumed that the Permanent 
Settlement „made this office hereditary. In the opinion of Mr. 
Harrington, 

“A Zaminder appears to be under the Moghul constitution and practice, 
a landbolder of 2 peculiar description, not definable by any term in our language.” * 

In the Asiatic Quarterly Review, (July, 1894), Baden Powell 

has pointed out that in itself the word “ Zamindari ” means (1) the 

Š right to the revenue share, (2) the right to dispose of waste and un- 
occupied lands, and (3) the right to certain mineral royalties etc.? 
But i€ is clear from the. mode of the assessment for the State dues 
under the Moghuls that mines and minerals did not at all come into 
the picture perhaps because of its unknown or less known charac- 
ter. In practice then the Zamindari rights were not as large as the 
meaning given thereto by Baden Powtll. At least this much is 
certain that mines and minerals were not up to the time of Akbar 
developed to an extent which could invite the attention of men like 
Todar Mull and Abul Fazl, 





1. A collection of Treaties, Engagements and Sanads compiled by C. U. 
Aitchison, Vol. II, p. 206, st seg. 
.2. Harrington’s Analysis, Vol. I1, p. 400 cited in the Great Rent Case, (1865) 
3 W.R. Act X Rulings pp. 29 and 3. 
\ 3- Sw Firminger’s Edition of Fifth Report, Vol. I, Introduction, p. 38. 
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Coming to more modern times we find that even before 1778 
in Beerbhum Zamindary the revenue derived from iron ore 
within the limits of the Zamindary as well as the assessment paid 
by the Zamindar to the Government on that account had been 
“ kept distinct from the general land revenue, and entered in the 
accounts of both the Zamindar and the Government as a separate 
article”? under the denomination of “ Leka Mekal”, perhaps to be 
distinguished from land mahal. The iron ore was then the subject 
matter of distinct Government assessment. This shows. how the 
rights to mines and minerals would have been treated bad their 
existence in abundance been known to the early British rulers. 


The Permanent Settlement Regulations do not purport tò deal 
directly with mines and minerals. It is to the agriculture of the 
country that the Regulations are addressed and they were solely 
concerned with strengthening the sinews of land revenue. S. 1 
of Bengal Regulation I of 1793 shows that the Regulation was “‘ rela- 
tive to the limitation of public demand upon the lands ” : or in other 
words it deals with land revenue. Baden Powell observes : 


“ If we cannot be content to speak of ‘land revenue’ and must further define, 
I should be inclined to regard the charge as more in the nature of a tax on agricultural 
income.” 3 
Let it be said here that the learned author in his work did not direct 
his special attention to mines and minerals. He says (at p. 238 
of Vol. I, Ibid.), that ‘‘ the reservation of a right to mines and minerals 
and earth oil hardly concerns us in this manual. Then again by 
S. 7 of Regulation I of 1793 the Governor-General in Council trusts 

“ that the proprietors of land, sensible of the benefits conferred upon them by 
the public assessment being fixed for ever, will- exert thamsnines ix the cultiaction of their 


Again in S. 1 of Bengal Regulation II of 1793 we find, © 

“ Land must in consequence become the most desirable of all property and the 
industry of the people will be directed to those improvements in Agricalters which 
nes cima tla to icir osn welfare 2i i0 the prosperity of ihe Btate-, 

Tt does not also accord with the sheme of such a settlement 
which had limited in perpetitity the demand of the State to the share 
in the annual produce of every bigka of land that any pérson taking 
under it should have the power to consume its subject-matter “by 
working mines, extracting minerals and by quarrying operations 
even if an interest in land was created. When mines are worked the 
capital value of the land is gradually diminished because the land 
without the minerals, etc., is often worth very little. 





1. , Guroo Pershad Bose v. B. Hayara, (1811) 1 Sel. Rep. 452 : 6 1D.O.8. 311. 
a. The Land Systems of British India, Vol. I, p. 240. 
°F ° 
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The anxiety of the State to pretect its revenue as derived from 
land in the permanently settled tracts is manifest from the enactment 
in the same year and on the same date, 13th May, 1793, of Bengal 
Regulation XLIV of that yeas, along with Begola non: I of 1793. 
This was ` 

“A Regulation for prohibiting the Jumma of dependent Trlooks, or granting 
Lesses or Pottahs from a term exceeding ten yearn ; and, in cases of Lands being 
disposed of zt Public Salefor the discharge of arrcars of Public Revenue, for rendering 
null and void all Engagements (with certain exceptions) subsisting between the 
defaulting Proprietor and his dependent Talookdars, Under-farmers, and Ryots, 
from the payment of Rent or Revenue on account of the Lands so sold.” 

Apprehension is expressed in, the preamble of the Rgnletsa 
XLIV that reduction or under-rating of Jumma and letting of land 
in farm or granting Pottahs for cultivation, at a reduced rent for a 
long term or in perpetuity if held valid would, “ occasion a permanent 
diminution ‘of the resources of Government arising from the lands,” 
in the event of the rent or ‘revenue reserved being insufficient to 
discharge the public demand. ` ‘Commenting on this Regulation the 
Privy Council in Ranse Surnamoyee v. Maharaja Satish Chandra Roy, 
r0 MLA. 129, 145, 146 stated that, “ the object of the Government 
Was that the Jumma’‘should be duly paid and the: means of paying it 
should not be withdrawn.” Much less then the working of mines 
which practically cats up the corpus of the property would have been 
countenanced by the then legislators without making up the loss 
due to this diminution in the capital value of land meant for cultiva- 

_tion by further non-agricultural assessment for this a a use 
of land for other than agricultural user. `’ 


‘Regulation XLIV of -r793, referred w above, by section V and 
VIII protected a lease or pottah' 


“for ground for any term of years, or in perpetuity, for the erection of dwelling 
houses, or buildings for carrying on manufactures, or for gardens, cele ee 
and for offices for such houses or baiklings,” 3 

from “enthatcemedt or ‘dispossession whenever the whole 
or any portion of the lands of any Zamindar, independent 
talookdar, or other actual prdprietor of lagd was sold for the discharge 
of arrears of the public assessment. S. 30 of Regulation XI of 1822 
wag almost ‘similar to S: VII of Regulation ‘XLIV of 1793 with 
only leases for tanks, canals, and water courses added to it. So far 
then there is no reference *to mines. An Act for amending the 
Bengal Code in regard to Sales of Land for arrears of Revenue was 
passed in 1841 as Act XII of that year. S. XXVIJ (4) protected : 


“ Lands held under bona fide leases at fair rents, temporary or perpetual, for the 
erection of dwelling bouses, or manyfectories, or fer mines, gardens, tanks, canab, 
places of wership, burial grounds, clearing of jungle, or like beneficial pu poses, 
sudh lands continuing to be used for the purposes specified in the leases.” 
e 
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It was the Land-holders’ Society which suggested. the insertion 
of the words, “ mines, minerals and quarries and such. buildings as 
bona fide appertain to such works, and are necessary for carrying them 
on.! The only change that has been made in the Bengal Land Revenue 
Sales Act XI of 1859 in its protecting section 37 (which corresponds 
with S. 27 of Act XII of 1841) is in regard, to “eases of lands...... 
wherein mines have been sunk.” The above provisions are no 
doubt meant for the purchaser at a revenue sale. It may very well 
be urged that here at least is a statutory recognition of the Zamin- 
dar’s right to lease mines, for if it is not so what was then the neces- 
sity for protecting them py legislation ? It should be noticed that the 
word ‘ lease’ in the fourth Clause to S. 37 of Act XI of 1859 (The 
Land Revenue Sales Act) does not only mean a lease from the 
Bengal Zamindar but includes also a lease granted by a tenure- 
holder for purposes of the clause (Kiron Chandra Roy v. Naimuddt 
Talukdar, 1.L.R. 30 Cal. 498). The Hon’ble H. T. Prinsep in his 
Minute, dated 8th July, 1841 in connexion with the enactment, 
Act XII of 1841 (Act I of 1845 is also in same terms) say, 

“ nor do I object to the 4th clause which, provides for building, lease for gardens 
menufactories, mines, ckaring of jungle, and other purposes manifestly beneficia] 
and creative of fresh assets to an estate or such as obviously_are in their nature per- 
petual. In such cases if the new purchaser, gets the fair rent-of the land prior to its 
being turned to such purposes, he gets all that the Government had a right to look 
to as the security for its revenue. The new value created ought not to pass to the 
purchase. ak á part of the ctae hyporbecated totic: Covrement by. de Adkor 
Settlement.” °' 

Lease for working’ mines,’ etc, are not creative of such ‘fresh 
asċts which are in their nature perpetual. If it is conceded that'the 
new value created is not a part of the estate hypothecated to the 
Government by the Act of Settlement as the Hon’ble H. T. Prinsep 
seems inclined to hold the very foundation of the claim of the Zamin- 
dars to mineral rights by virtue of the permanent Settlement is-taken 
away. There is no manner of doubt that the estate ‘that 
was created in favour of the Zamindar by the perpetual 
Settlement remained hypothecated for the revenue which is an 
absolute first charge. If leases of mines,were not hypothecated by 
the act of Settlement so as to*be answerable for the punctual realisa- 

° tion of the revenue they did not then form part of the Settkement too. 
The provisions of the Revenue Sale Taw were enacted in connectidn 
with the realisation of “ land revenue’’ and it may be that the legis 
lature having made secure the land revenue showed some eagerness 
for the dévelopment of mining industry. It may: be mentiohed 
that Act V of 1859 was among other things, meant “for the develop- 

1. Collection of Papers regarding Amendment of the Safe Law, Part I, (Act 
XII of 1841), Bengal Government Press, 1927, P. 313. 
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ment of the mineral resources of the country ’”in which the Ghatwali 

lands are situate. In contemporary literature given in the Collection 
of Papers already cited above there is no trace of the legislature, in 
enacting the above provisions ‘of the sale law, having ever directed 
its attention to the question whether the Crown has any right to 
minerals against the Zamindar apart from its demand for land revenue. 


By way of a parallel for the interest in land which had been 
conferred upon the Zamindars by the perpetual settlement the English 
Estate in fee simple is often mentioned by almosi all writers on the 
subject. The fec simple is the largest possible estate in the realm of 
real property. In English law mines and minerals in and under the 
surface (except gold and silver which belong to the Crown) 
unless they have been severed from the surface belong ‘to the owner 
of the land. Cajus et solæm ejus est usque ad coelam st ad inferors (Co. 
Litt. 4) is a maxim of English Real Property Law. The maxim 
means “ whose is the soil, his is also that which is above and below it.’ 
In Broom’s Legal Maxima the following remarks occur :— 

“ Not only has land in its legal specification an indefinite extent upwards, but 
in contemplation of law it extends also downwards, so that whatever is in a direot 
line between the surface of any land and the centre of the earth, belongs to the owner 
of the surface ; and hence the word “land,” which is nomex gexsralissiscem, includes 
not only the face of the earth but everything under or over it ; and therefore, if a 
man grants all kis lands he granits thereby all kis mines, his weeds. his waters, and kis house 
as well as his fields and mesadas.” : 

The Privy Council have held that this presumption as to the 
extent of the grant when a man grants all his lands does not apply 
in India. In Venkata Kumar Makipati Seryarao Bahadur Guru v. Secretary 
of State, A.I.R. 1929 P.C. 152 at p. 155, the lower courts based their 
conclusion that the underground rights passed by the original grant, 
upon a presumption that in the absence of evidence as to the terms of 
the grant the grantor passed all that he had to the grantee. The 
P. G., points out :— 

“ Such a presumption would be contrary to mary decisions of thelr Lordships’ 
Board in which it has been from time to thme pointed out that the rules of English 
Law as to real property.in England can afford no guidance as to what has passed 
under an Indian grant.” 

In this case.the terms of the grant.were wanting and in the cases 
of a statutory grant embodied in the Permanent Settlement Regu- 
lations, the rights as to the subsoil are without doubt ambiguous. 
This View of the Privy Council has the effect of shaking if not de- 
molishing the position taken by Mr. S. C. Mitra when he says that 
because the Government did not reserve any right whatsoever except 
as to treasure by the Treasure Trove Act, 1878, minerals must 
necessarily pass.with the surface. In the Regulations themselves 
there is"no reservation as to treasure trove. If the legislature 
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could properly legislate about treasure troves after the perpetual 
settlement as far back as 1878 and Mr. Justice S. C. Mitra had 
nothing to comment regarding the propriety of such legislation, how 
can it be contended that minerals must necessarily pass with the 
surface because Government did not reserve any right? 


Nor does legislation regarding it show that the rights to abai 
were not in the State or that the latter has given them up. Moreover, 
there is a fundamental distinction between treasure trove and subsoil 
minerals. In the early days of man’s progress the chance finding of 
both of them had led people to group them together and in this 
form they crept into legal literature. (Manu VIII, gg). In legal 
conception they are widely apart; treasure trove is assumed to 
have an owner at one time though no one can tell who is the owner 
of it. Legislation for the one does not mean the giving up of the 
rights in the other. 


The report of the Bengal Land Revenue Commission appointed 
on November, 5, 1938 with Sir Francis Floud’ as Chairman has 
come out. The acquisition of royalties ‘from mines is recommended 
by the majority. Whether or not this recommendation is accepted, 
it is recommended by the majority that Government should consider 
the desirability of legislation declaring that all minerals inchiding oil, 
not yet worked or discovered will vest in the State. ‘But in a note of 
dissent appended to the Report the acquisition of minerals is objected 
to and it is claimed that the right in oil or undiscovered minerals 
could not vest in the State without payment of compensation. 


Whether user of land by the Zamindars for other than agricul- 
tural purposes was contemplated by the Permanent Settlement 
Regulations may be. presumed. An analogy though not perfect, 
may be seen in thestatutory vesting of a street in a Municipality 
where the land over which the streets are formed have not been 
acquired by the Municipality either by purchase or otherwise. Such 
vesting does not transfer to the Municipality the rights of the owner 
in the site or soil over which the street exists. The’ Municipality does 
not own the soil from the centre of the earth usuge ad coelum, but it 
has the exclusive right to mahage and control the surface of the soil 
° and so much of the soil below and of the space above the shrface as is 
necessary to enable it to adequately maintain the street as a street. 1 
The latest Indian case on the point is Chhptelal Panachand v. Borough 
Municipality of Nadiad, (1940) 187 I.C. 166 (Bom.) Under the 
English and Indian Law the statutory vesting of 2 road means the 





I. Ses Coverdale ». Chariton, (1879) 4 Q;B-D. 104 and other cases clted’ th 
AT Municipal Corporate by Mrled Indik by F Doralavana Aiyangás 
Sg eee need) Ps ao 
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vesting of the soil or the surface soil only and not the subsoil. The 
distinction between the words “Soil” and “Surface” has been 
clearly recognised. 1 ro 

Dr. Field is of the opinion that the proprietary right conferred 
by the Permanent Settlement on the Bengal Zamindars was really an 
estate (in the legal sense) of much greater dimension than the English 
fee simple. Not only were all other estates destroyed to create it, 
but by the device of the sale law, as often as the Government revenue 
(Land-tax) was not paid, all subordinate estates created since the 
Permanent Settlement, were annihilated and the higher estate handed 
over to the new possessor free of incumbrances.?- Under the heading 
“ Modern Legal view of the Zamindari Title,” Baden Powell 
observes : 

“ The actual right of the landlord, as it now exisis, is an estate in the soil certainly 
less than a “fee simple’’ of English law, but freely heritable, and alienable and 
available for mortgage, sale, gift, or bequest.” 

(Land-systems of British India, VoL I, Book II, p- 523.) Im Thakoo- 
ranse Dasses v. Bisheswar Mukherji (The Great Rent Case), 1865 3 W.R. 
Act X Rulings, p. 29 at p. 34 Trevor, J., observed : 

“ that the notion of an absolute estate is as alien from the Regulation law as it is 
from the old Hindu and Mabomedan law of the country.” 

Macpherson, J., (ibid., at p. 44) stated : ; 

“As regards legislation from 1793 down to ActI of 1859, it, in my opinion, 
shows clearly that the Zamindar never was, and was never intended to be, the 
absolute proprietor of the soil. He never was proprietor in the Engliah sense of the 
term.” 

Seton Kerr, J., (ibid., at p. 76) was of opinion, 

« that by a reference to the whole course oflegislation on this importent subject 
from 1793 downwards, as well as to facts disclosed by Indian ;History, neither by 
Hindu, by Mobemadan, or by Regulation Law, was any absolute right of property 
in land vested in the Zamindar te the exclusion of all other rights : nor was any abseluie 

Yas we understand the same in England, created in favexr oj ihai class of persons.” 

It may be quite legitimately said that the fifteen Judges of the 
Calcutta High Court were in the above mentioned case, called upon 
to decide a dispute betweeg a Zamindar and a ryot and the obser- 
vations quoted above regarding the status of the Zamindar were in 
relation to the ryot only. All the same, they go to show that the ° 
Z&mindar had no “ absolute ownership ” in the English sense of 
the term. The contract between the Government and the Zamin- 
dar is simple and well-understood, as long as we do not try to 





1. Ses the Law of Highways on Lend and Water im British India by Barada 
Kanta Banerjec, (1999) pp- 262-263; Calcutta Municipal Act, IIT of 1¢23, Sec.2c5: 
Bengal Local Self Government Act,,IT] of 1875, Sec. 73 as amended by Act XXIV 
of 1 932 See. 45- 

g. Introduction to the Regulations of tbe Bengal Code (1893) p. 44, f.n. 1. 
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combine the ideas of English tenures with it. The Zamindais are 
not landholders in the English sense of the word. ; 

Mr. Phillipe in his Land Tenures of Lower Bengal (T. L. L. 1874- 
75 at p. 318). has pointed out that it is now the opinion of most autho- 
rities on the subject that actual rights of the ryots were proprictory 
rights. 

Seer E TOT E E A ET 
proprietory rightin the Zamindari, in the, way that, all interests in land ip 
England are theoretically derived from or.carved out of the fee simple.” 

It is à strange coincidence that this view of Mr. Phillips 
found favour with the Privy Council in the very year 
1875 in Sonst Kuar v. Himmat Bakadur, (1875) 1 Cal. 391 (P.C.). This 
was a case of escheat of a permanent tenure. On behalf of the 
Zamindar, Mr. Arathoon contended before their Lordships that a 
Mokurrari tenure not being an independent estate, but being carved 
out of the Zamindari, has no independent existence and consequently 
reverts on failure of heirs to the Zamindar, the superior lord, rather 
than to the Crown. To this their Lordships held that the principles 
of English feudal law are clearly inapplicable to the Hindu Zamin- 
dar: In Raja Jyoti Prasad Singh Doo v. The Lachiper Coal Co., 
(1911) 14 C.L.J. 361 at p. 366, it has been observed : 

“thar the fact that a permanent tenure escheats to the Crown ‘does not really 
negative the supposition that the landlord’s reversion to mineral right subsists,’’ 

This observation, if we somewhat limit the meaning of the word 
“ reversion ” is certainly correct. What escheats to the Crown is the 
tenure and nothing more. Nor does the observation affect the 
question under discussion in any way. The question is whether the 
Crown as Lord Paramount has any right to mines, etc., as against the 
Zamindar. 

Mr. Phillips fully anticipated the rival claims benen the Zamin- 
dar and the Government that were likely to arise by the time “ the 
soil itself acquires a value distinct from the right to occupy and éulti- 
vate it.” (Land Tenures in Lower Bengal p. 320). He observed: “The 
result seems to be that even if the Zamindars were thought to be 
absolute proprietors, they are not declared to be so, but the contrary; 
and that the term “ actual proprietors of the spil’’ does not mean 
absolute proprietors of the soil as against the ryots ; andsthat conse- 
quently, as the Government do not declare any intention of giving up to the 
Ramindars anything but the right to alter assessment, there is nothing to show 
that the terms used are meant to render the Zamindars absolute proprietors as 
regards ‘the Goveinment, except in the matter of permanency of revenus...... 
Perhaps the questions now discussed may be long befpre they acquire 
any practical importance.” But the eminent lecutrer however, 
thought it essential to endeavour to ‘ascertain what was, the real 
effect of the Permanent Settlement. He cited the instance of Loka 


46 THE MADRAS LAW JOURNAL. [1941 


Mehal, (Gurroo Perskad Bose v. B. Heyra, (1811) 1 Sel. Reg. 337: 6 
LD.O.S. 311) in Beerbhoom Zamindari to show “that in practice 
the right to the soil itself is found separated from the right to the 
cultivation. The Permanent Settlement in this case does not seem 
to have been considered to entitle the Zamindar to the minerals as 
part of the soil for which he was settled with as actual proprietor.” 

“ Tt is true the settlement for the minerals had been made with the Zamindar, 
the convenience of much a course being obvious ; but the separate asscement and 
separate conveyance of the Loha Mehal were considered sufficient to show that the 
Loha Mebal was held in a different right from the Zamindari.’’ (Land Tenures 
in Lower Bengal p. 422.) 

The words ‘‘ proprietors of the soil ’’ as used in the Bengal and 
Madras Codes have a technical significance. They could not have 
been used by the framers of the regulations in the sense in which 
they would naturally be understood?. 


The term “ actual proprietors’ says Mr. Phillips 


u does not mean what might be supposed griwa focie but something less, anc 
considering the way in which it is used in a mere enumeration of the persons to be 
scttled with, and unecoompanied by any declaration in the Regulations or pro- 
ceedings relative to the Decennial Settlement of an intention to confer any pro- 
prictary right upon the Zamindars which they did not otherwise possess, save the 
exemption from alterations in the assessment, it seems to me, with the utmost sub- 
mission to the authorities which have been referred to, that there is no netessity for 
entarging the meaning of the term beyond the actual proprietary right which did 
exist, especially when, ss we have seen, the terms used do not mean that every 
person actually settled with is an ac tual proprietor in any sense except thet of being 
actual possessor.’’ 

In the Report of the recent Bengal Land Revenue Commission, 
explaining the constitutional position, the majority express the opi- 
nion, that the Permanent Settlement can no longer be regarded as 
exempt from any Modification that may be called for in the national 
interest. The Majority Report states : 

“ Whatever may have been the obligations of the British Government as successo: 
to the East India Company, the grant of Provincial Autonomy has created a new 
gituation under which the Government of Bengal is free to consider the problem 
afresh and to adopt any modifications which they may consider desirable under 
present conditions. Indeed the appointment ofthe Commission itself and its terms 
of reference are cvidence that there is no legal or constitutional bar to the recon- 

of the Permanent Settlement, or to its replacement by any other system 
which is better adapted to the conditions of the present time.” 

Now the question remains whether the claim of the Crown to 
subsoil rights has been concluded (1) by the decisions which have 
held that the Zamindar has the underground „rights as against his 
tenants unless hê has expressly parted with them, and (2) by the dix 





1. Jomar Kamfkshya Narayan Singh s. Bhuvancshwar La) Singh, A.LR. rg28 

Pat. 516 at pp. 526-527, Per Das, J., and the authorities cited therein. 
6 
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claimer (a) of the Secretary of State for India in his despatch dated 
25th March, 1880, (b) of the Secretary to the Board of Revenue in 
his letter dated gth January, 1872 to the Government of Bengal, 
(c) of other officials in their reports, etc., such as Millet’s Report 
dated 26th March, 1842 (See Brajanath Bose v. Raja Durga Prasad, 12 
C.W.N. 193 at p. 212), (d) in the Rules published under the authority 
of the various departments of local Governments, ¢.g., Rule 8 of 
Part II (Rules relating to the Waste lands and Minerals) in the 
Bihar and Orissa Waste Lands Manual, (1918) which runs thus: 
“ Except ın permanently settled estates, it is presumed throughout India that, 
in the absence of any distinct judicial precedent or proof of established usage, the 
state has the right to the minerals.” : : 

In the absence of any decision directly settling the issue between 
the Crown and the Zamindar it cannot be contended that the question 
has been set at rest. In Saski Bhusan Misra v. Raja Jyoti Prasad Singh 
Deo, (1916) 21 C.W.N. 377 (P.C.) at p. 381 (a case between Zamindar 
and Talabi Brahmottardar for mineral rights) the Lord Chancellor 
no doubt observed : 


“ Now by the Permanent Settlement of 179, all the mineial mgbts were con- 
firmed to the Zamindan.”’ 


This observation may be explained away as an obita dictum. 
But on that ground alone it cannot be brushed aside. In Mata 
Prasad v. Nageshwa Prasad, 52 1.A. 398 at p. 417 the Privy Council 
has pointed out that it is not open to the courts in India to question 
any principle enunciated by the Board “ although they have a right 
in examining the facts of any case before them to see whether and 
how far the principle on which stress is laid applies to the facts of the 
particular case.” ik 

From other decisions of the Privy Council and the opinions 
expressed by eminent High Court Judges in India it can however 
be said that the Privy Council did not definitely decide: the point 
now raised nor finally. In Raa Darga Prasad v. Brajanath Bose, 
(1911) 16 C.W.N. 482 (P. C.) at p. 488, overruling the High 
Court’s view that the Government was a necessary party to a 
dispute relating to minerals, Lord Macnaghten held : o 

“In their Lordships’ opinion the Government is nota necessary or a proper 
party in this suit. Apparently the Government does not claim the minerals under 
permanently settled estates. However that may be, the Government has nefer 
claimed the minerals under the two Mouzahs or cither of them, or put forward 
any claim inconsistent with the rights now assertefl by the Zamindar. The rights 
of the Government, whatever they are, will not be prejudiced by the result of a suit 
to which it is not a party.” 

The above remarks have been quoted by Das, J., in Debi Singh 
v. F. E. Christian, A.I.R. 1924 Patna „776. In Kamakshya Narayan 
Singh v. Thakur Jado Charan Singh, A.I.R. 1928 Pat. ag4%at p. 303 
ans J., observed : 
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“Lf he is a Zamindar of permanently settled estate under the Regulations of 
1793 heyis the owner of the soil and whatever may be the claim of the Crown against 
him, it cannot be denied that as between himself and a tenure holder he has a 
righi tothe minerals unless he has expressly parted with them.” 

ae Secretary of State v. Fyott Prasad, 1.L.R. 53 G. 533- Lord 
Phillimore delivering the judgment of the Board observed : 
i oa E O E E e 10 aL awe? 
e Government is a far-reaching one, on which they would be unwilling to 
embar without having the fullest assistance of comsel,” 

“and the case was decided on another ground. Their Lordships also 
guarded themselves against endorsing the view of the High Court 
which, decided the question of mineral rights in favour of the 
permanently settled Zamindar as against the Secretary of State, by 
saying that they were not to be held to have given any authority to 
Sever A cl ecour below which they did not 
touch.. . 


j E T S The Bengal Coal Co., Lid., L.R. 58 LA. 29, 
the title of the proprietor of the Bisrampur estates in Bihar to 
the ownership of the minerals was challenged by the Bengal Coal 
Co., Ltd. The High Court held that “‘the title to the mineral rights 
in question was at least till 1895 and probably still is vested in the 
Government’: when the matter came before the Privy Council 
attention’ was: riwa to the fact that the Government was not a party 
to the' case, although important questions “ possibly affecting the 
title of the Government to minerals in India generally were raised.” 
The appeal was allowed to stand over to ascertain the attitude of the 
Government.: In reply to their Lordships’ communication, the 
Secretary of State for India intimated that the Government did not 
Propose to intervene in the appeal. The appeal was thereafter dis- 
posed of by the: Privy Council “without expressing any opinion as to 
the soundness” of the view taken by the Patna High Court'assuming 
mar the proprietor’s title embraced the mineral rights in question. 

| Again in Gobinda Narayan v. Shama Lal, L.R. 58 LA. 125 
the Privy ‘Council ‘citing its parie decision in 16 C:W.N. 492 
P: G.) observed: `' œ 

INRE ‘the questiðn as to subsoil rights stands'upon a different footing. These , 
at all events har et laimad by ths Groom will be presumed to bein the Zanstadar,” 

‘Following this Privy Council case, Noor, J., in Mukta Kesh 
Patrain v. Midnapws Ramindari Co., Lid, AIR. 1935 Pat. 33 held 
that 

“the Government is not a party to this mit and is not bound by this decision 
but as between thes plaintiff and the defendant the right in minerals is certainly 
with the plaintiff. No claim so far has beep made by the Government.”’ 

It is, therefdre clear that the claim of the Crown against the 
Zamindar regarding mineral right is not a closed question... The 
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recent tendency of judfcial decisions does not: preclude the possibility 
of the Government claiming the subsoil rights in permanently settled 
estates. ‘ 


The next point to be considered is as to the effect of the various 
disclaimers on the part of Government officials of ‘mineral rights. 
The right to the minerals, it is said, must belong either to the Govern- 
ment or to the Zamindar. But the Government has expressly given 
up rights to the mines, etc., in favour of the Zamindar in permanently 
settled estates. In the absence of the Government therefore the 
Zamindér owns the mines. Have those acts and declarations of 
officials any creative or disentitling force? One aspect of this 
point of view assumes the position that the minerals were vested 
in the Crown even after the Permanent Settlement till they were not 
disposed of by the disclaimers and the other aspect is that the 
disclaimers merely confirm what was already in the Zamindars and 
do not create anything. 


The question is whether the events subsequent to Permanent 
Settlement have created in favour of the Zamindar equities, 
which if the acts and declarations of officials are found 
to be not valid, afford an answer to ‘any possible claim 
by the Government to the subsoil rights. 21 and ge Vict. C. 106 
(An Act for the better Government of India) by S. 41 con- 
ferred on the Secretary of State in Council power to dispose of the 
real estate vested in the Crown in the manner therein: prescribed. 
There is no information whether this disclaimer regarding the mines 
ctc., was sanctioned by the Secretary of State in Council with the con- 
currence of a majority of votes at a meeting under S. 40 of the above 
statute. So far as the officials in India are concerned their acts and 
declarations were dependent for their validity on an adherence: to 
the forms prescribed by statutes 22 and ag, Vict. C. 41.1 


In Municipal Corporation of Bombay v. Secretary of State, (1904) I.L.R. 
29 Bom. 580 at pp. 606, 607, Jenkins, C.J., held that the Crown comes 
within the range of the well-known equitable doctrine formulated in 
Ramsden v. Dyson, (1866) EB: 1 H.L. at p. toby herd Kingsdown 
thus :— e 
' “Ifa man, under a verbal agreement with a landlord for a cértain interest 
in land or what amounts to the same thing, under an expectation, created or ch- 
couraged by the landlord, that he shall have a certain interest, takes possession of 
such land with the consent of the landlord, and upon the faith of such promise or 
expectation with the knowledge of the landlord, and without objection by him, 


lays out money upon the land, a court of equity will compel the landlord to give 
effect to such promise or expectation.”’ a 


T ‘See for further information, Government of India, Civil Acces mt Code, 
Yol. I, Eighth Edition, (Second Reprint), 1935, Appendix, EF. i 





( 


‘50 THE MADRAS LAW JOURNAL [1941 


+, But we find that in Srinivasa Prasad Singh v. Kesho Prasad Singh, 
(3911) LL.R. 38. Cal. 754 at p. 768, Mukherji J., assumed that 
it is well settled that the effect of the doctrine of equitable estoppel 
does not apply to the Government in the case of unauthorised acts 
or omissions on the part of its officers, and agents, nor are public 
officers concluded by acts done in their official capacity. Though 
individuals may be estopped by unauthorised acts of their agents 
ap artntly within the scope of their agency, the Sovereign power 
ought not to be bound by the wlira vires acts of its agents. In Secretary 
of State v. Kasteri Redd, (1902) I.L.R. 26 Mad. 268 at p. 279 Bhashyam 
Ayyangar, J., has quoted Story’s “ Law of Agency” to show this 
distinction between private and public agents. The powers and 
duties of the Secretary of State for India are defined by statute and 

e Secretary of State for India in Council is not competent to act in 
excess of the authority delegated to him by the Crown. 


In this connection it is pertinent to refer to Secretary of Stdte for 
India v. Srinivasachariar, 40 M.L.J. 262=1.L.R. 44 Mad. 421 (P.C.). 
This case was no doubt decided on the construction of the particular 
grant. But the Privy Council had to deal with events subsequent 
to the grant which went to show that a higher title was conferred on 
the Shrotriemdar.than whet might have been originally thought of. 
Their Lordships among many matters considered the Regulations, 
land acquisition proceedings and Stariding Orders relating to Inams. 
In, the Standing Orders, (edition of 1890) it was declared that “ the 
state. lays no claim to minerals in enfranchised Inam lands.” But 
this was changed in. the edition of 1907 in favour of claiming the 
share of.the State in all minerals produced in lands held under Inam 
tenure.. This vacillation on the part.of the Government of Madras 
has \been'interpreted ‘by: their Lordships, “as justification for 
the expressions used and the actings on behalf of. the Government 
in, the land acquisition proceedings which were ambiguous and to 
some extent compromising.: “And at most,” concluded their Lordships 
“these proceedings çan amount to no more than action taken under 
a misapprehension of the Government’s legal rights, and this could 
not make the law one way or the other, mor could it affect the Govern- 
ment’s titla, As affecting the quarries none of these matters had any® 
creating or, disentitling force.” If it is correct to say that at the 
date of the Permanent Settlement the Zamindar had no right to the 
minerals:‘and it was vested in the Crown then the Crown’s right to 
the minerals subsists notwithstanding the fact that the Secretary of 
State had declared his intention not to claim tbat right. The matter 
of course, does not rest here. Although the King can never be put 
out of possessidnsin point of aw, by the wrongful entry af a subject 
yet R ee an adverse possession (60 years) in fact against the 
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Crown, so as to give the possessor protection under the statute of 
limitation against the Crown. But the Privy Council in Bhupendra 
Narayan Sinha v. Rajeshwar Prasad Bhakat, 1.L.R. 59 C. 80=58 
I.A. 228 have held that there may be separate ownership and 
separate possession of separate portions of the subsoil for the 
purposes of adverse possession. Their Lordships have quoted 
in this judgment a passage from Low Moor Co. v. Stanley Coal Co., 
(1876) 34 L.T. (n.s.) 186 which runs thus : 

“Tt is true that in cascs where a man has entered upon and taken possession 


of one scam of coal, and by lapse of time has acquired some title to it, the law 
wil not assume that his possession extendas to all other seams of coal lying under 


that particular one.” 

With this qualification Zamindars can have prescriptive right 
against the Crown. Although the Government may not be bound 
by the acts of its agents beyond their delegated authority as equi- 
valent to expreasions of will on its own part, yet for the purpose of 
affecting the Government with knowledge it may be fully repre- 
sented by its agents. Bhaskarappa v. Collector, North Kanara, (1879) 
I.L.R. 3 Bom. 452 at p. 752- 


JOTTINGS AND CUTTINGS. 


Odd Expressions —One or two questions of expression have lately 
been noted in Court. Thus when a witness repeatedly used the 
word “‘ definitely ” as an affirmative, Mr. Justice Humphreys com- 
mented on this overworked substitute for “‘ yes ”, and was informed 
by counsel that it was “ B. B. C. English.” In another case a King’s 
Counsel gave a lesson in slang to a witness who had confessed that 
he did not know the difference between “ being in bad” and being 
“on the mat.” The man of law told him that the former was 
American and the latter English. Again, a witness used the expression 
a “tough crowd” in connection with certain business men’ and 
explained that he meant “a pretty hard lot.” Mr. Justice Atkinson 
inferred that it meant the same thing as “hard boiled ” and the 
leader in the case interpreted it as indjcating ‘‘ business men who 
will-take extreme advaniagé within the limit of the law.” Even 
° to-day judges still tend to take a rather unfavourable wiew of the 
use of colloquialisms. Hilbery, J., has frowned hard on “ pincH ” 
for ‘steel,’ and Langton, J., has objected to “bluffing.” When 
there fell on the ears of Judge Tobin at Westminster County Court 
the words “‘ We find the proofs O. K.” he checked the barrister who 
uttered them, saying ‘‘What does that mean? That is American. 
Let us have English in England. There seems to be an inferiority 
complex among the English. They aM think the English language 
is not good enough.” —S.7., 1940, p. 559- 
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’* Mot Correct—For punctiliousness of expression, Mr. Justice 
Littledale must have been hard to beat. He once held a declaration 
bad because it contained the words ‘‘ A.D. 1834” instead of “ In 
the year of Our Lord 1834.” “Your client,” he said to counsel, “‘has 
‘committed a blunder, Sir which can only be set right on the usual 
terms, sir. A. D. is neither English nor Latin, sir: it may mean 
anything or nothing, sir. ‘It is plain, sir, that there is a material and 
traversable fact, and no date to it, sir.’ Hawkins, J., objected when 
he was told that it was difficult to keep witnesses “‘up to scratch.” 
“ Up to what?” hedemanded. “I beg your Lordship’s pardon,” 
said counsel, “I mean to keep my witness in court.” ‘‘ That is 
better : I now understand you.”—S.7., 1940, p- 559- 





A Great Changs —The new order in the King’s Bench, which 
brings in an ex-Chancellor to preside there in place of Lord Hewart, 
is a change of major importance. For one thing, Lord Caldecote’s 
step down to the Bench after occupying the Woolsack constitutes an 
unconventional piece of legal history, though Lord Lyndhurst did 
much the same thing, when in 1831, he became Chief Baron of the 
Exchequer after resigning the Chancellorship which, however, he 
was to fill twice more, in 18g1 and 1841. As for Lord Hewart, his 
cighteen years’ tenure of office has been surpassed by three only of the 
score of Chief Justices who have sat in his place during ‘the last two 
and a half centuries. The great Lord Mansfield has an easy lead 
with thirty-two years which Holt, C.J., and Cockburn, C.J., each in 
his generation, employed twenty-one years of judicial service to 
leave an individual mark on the development of the common law. 
—S.F., 1940, p. 583- ; 

Lord Hewart-—Lord Birkenhead has already passed so far into 
legal history that it is hard to realise that only now is the active legal 
world saying good-bye to one who was bis colleague as a Law 
Officer of the Crown. Of the man who was Solicitor-General when 
ho was Attorney-General he wrote with strong appreciation: “I 
have never worked intimately with anyone whose mind marched 
more closely with nty own upon the sibjects which engaged them 
pogh.” And again. “I had at all times the knowledge that nothing 
committed to him was ever bungled, that he developed an amazing 
skill in recommending the undesirable and in explaining the in- 
explicable »”__such being all too often the hard lot of a Law Officer. 
(This praise has a characteristic note of F. E. Smith aboutit). Gordon 
Hewart liked company and talk and he was very popular among his 
parliamentary colleagues in the House of Commons. If all else 
failed he would be remembered there by the cocktail specially con- 
cocted for him one,night in the dining room during’ the time when 
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he was Attorney-General. Its huge success made it into one of the 
stock lines and I am told that you are still understood if you say to 
the waiter: “ Bring me an Attorney-General.” But there is much 
else besides his good fellowship whereby the legal world will remember 
one of the most strongly marked personalities that Lancashire has 
sent into its midst.—S.7., 1940, p. 583. 





BOOK REVIEWS. 


“FoR NECESSARY ACTION” (Speeches and Judgments of Sir 
Douglas Young, Chief Justice of Lahore), Edited by Messrs. Shri Ram 
and V. M. Kulkarni. Published by Indian Cases Ltd., Lahore. 

This little volume is a supplement to the earlier volume “ For 
Necessary Action ” published in 1938, which according to the Editors’ 
Note, seems to have been accorded adequate response to justify 
further such publications. 

Sir Douglas Young’s speeches on many topics and on important 
occasions such as, the impending World War in 1999, the Judicial 
Officers of the Punjab Province, The Punjab Boys Scouts Association 
the Inaugural Address at the Punjab Bar Conference, The Foundation 
laying of the Physical Training College, the Golden Jubilee of Delhi 
Bar Association, etc., are collected here, which indicate His Lordship’s 

` many-sided interests and activities. To add a bit of variety to 
these somewhat uninspiring utterances, the Editors have chosen 
well to include Lady Young’s “‘ War Diary ” giving us some of her 
Ladyship’s stirring experiences in France during the eventful month 
of June 1940. Thern follow some judgments of the Chief Justice, 
which are included evidently to complete the miscellany contained 
in this volume. 

The purpose of a compilation like this may not impress, the 
literary reader, but is sure to profit the legal practitioner, whose ambi- 
tions of becoming a sound judge require fastidious early mental 
training and discipline to cultivate detachment and fairness of mind. 

— i e 
° “ HusBAND’8 RIGHT TO BEAT Wope”, by Anand S. Bhatnagar, 
B.A., LL.B.» published by The Allahabad Weekly Reporter Offict, 
17 Zero Road, Allahabad. Price Rupee One. 

Here have we an interesting title which is sure to create the 
necessary curiosity both in the legal profession as well as the lay 
public to know of the ‘way in which law takes note of cruel tendencies 
in human nature. We are too often reminded of domestic un- 
happiness rendered unbearable, when added to° tempeyamental 
unadjustabilities of married couples, the husbands turn out wife- 
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beaters. Every religion known to us, has only laid the strictest 
injunction on husbands to desist from the desire to beat their wives. 
Still we are surprised to learn of sayings like,.‘ woman is a cooking 
pot, strike her, who won’t speak. Put your fur and you make it 
warmer, beat a woman and you make her wiser.’ The Hindu as 
well as the Muhammadan Law have only enjoined upon the house- 
holder and husband the fairest treatment of women, and the very 
sacrament idea of the former elevates the conception of married 
relationship. No doubt extracts from Texts have been quoted to 
prove how in Hindu thought women, and especially wives, were 
considered to be mere chattels. But at the same time ample autho- 
rities can be gleaned from many sources where women have 
been accorded places of honour in a Comente as well as public ‘life in 
India of the past. 


This’ pamphlet i is the outcome of much provocation of thought 
owing to the recent decision’ of the High Court of Madras, in 1936 
reversing the Madura District and Semions Judge’s declaration of 
the husband’s rights to beat wives, as coming under the ‘ General 
Exceptions’ in the Penal Code. 

_ One would do well to read this small volume in order to appreciate 
the value of restraint that is necessary for men to lead honourable 
lives. Wayward husbands, often falling into the clutches of 
bad temper and resorting to violence towards wives, would profit 
not a little by a perusal of the legal implications such an unseemly 
conduct on their part might create. 


Though we should like to commend this book to the general 
public, we cannot ignore the numerous printing mistakes that mar the 
value of an otherwise interesting book. 





1. Ip re Subbiah Goundan, A-LLR.:1936 M. 789. 
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THE LATE SIR SHAH MAHOMED SULAIMAN 


In the death of Sir Shah Mahomed Sulaiman India has lost 
one of her most distinguished sons in the realm of law as well as 
science. After a brilliant academic career he was called to the Bar 
in 1910 and within a short time he had the unique distinction of 
being appointed Judge of the Allahabad High Court at the very 
early age of 34. He became the Chief Justice of that Court in 
1932 and was appointed Judge, Federal Court in 1937. The Allaha- 
bad Law Reports and the Federal Court Reports bear eloquent 
testimony to his great learning and profound scholarship. His work 
on the Bench had been characterised by thoroughness, subtlety and 
acute analysis. His attainments in the field of Mathematics *and 
Science have elicited universal recognition. His zeal and devotion 
in their pursuit even when engrossed in legal work were truly remark- 
able. His contribution to the cause of Muslim education has been 
„extensive and as Vice-Chancellor of the Aligarh University he has 
rendered yeoman service. It is indeed a matter for profound regret 
that a life so full of promise and so rich in achievements should have 
been prematurely cut off. ` j 
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CIVIL LIBERTIES 
AND S5. 144, CRIMINAL PROCEDURE CODE 
BY V. B. Ragu, m.a., I.G.S. 

The necessity for safeguarding and upholding constitutional, 
civil and religious liberties and the undesirability of vesting extensive 
powers in executive officers can be illustrated by tbree important 
cases. They are the Full Bench decisions of the Madras High Court 
in Sundaram Ghetti v. Qusen!, In re Viswanadha Rao’, and Pir Gul Hassan 
v. Crown’. 

S. 144, Criminal Procedure Code which vests extensive powers 
in the District Magistrate reads as follows :— 


eere Gx: esaa a a, aae o Ca oit TEA 
there is sufficient ground for proceeding under this section and immediate pre- 
vention or speedy remedy is desirable, such Magistrate may by written order 
stating the materal facts of the case . ... direct any person to abstain from a 
certain act .... .... if such Magistrate considers that such direction is likely 
to prevent or tends to prevent ...... danger to human life, health or safety or a 
disturbance of public tranquility or a riot or an affray.” 

The effect of the Madras and Karachi decisions is to give very 
wide powers to Magistrates to interfere with civil liberties. It is only 
necessary for the Magistrate to say that he apprehends a disturbance 
of the public tranquillity or a riot or an affray to arm him with powers 


‘to suppress civil liberties and no court can go into the question, 


whether the opinion of the Magistrate is justified or not by the facts 
of the case. 


I will now give some illustrations to show to what extreme 
lengths these two decided cases can be stretched. 


A Hindu Social Reform League intends to hold a propaganda 
meeting to preach the desirability of introducing Divorce in the 
Hindu Law of Marriage. The Sanatanists or any other section 
of the Hindu community threaten a breach of the peace and 
make representations to the District Magistrate. And assuming 
that there was a genuinc likelihood of breach of the peace, will the 
District Magistrate be justified in passing an order under S. 144, 
Criminal Procedure Code prohibiting the meeting ? 

Or, to take another illustration, if a section of the Muslims intend 
to organise a Pakistan meeting and the Hindus or any section of the 
Hindus threaten to break the peace, will the District Magistrate be 
justified in prohibiting the Pakistan meeting? 

One more illustration would be sufficient to show to what 
absurdities we would be led to if the provisions of S. 144 Criminal 
Procedure Code ‘are misapplied. 

1. LLR. 6 Mad. 209 (F.B.). 2. LLR. 5x Mad. 1006 (F.B.) 


è ag. ILLR. 1939 Kar. 751 (F.B.). . 
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Wilt the District Magistrate be justified in prohibiting Church. 
services if any section of the Muslim, or Hindu community takes it 
into their heads to threaten a serious disturbance of public tran- 
quillity or a riot? 

Further as the words in S. 144 are “in the opinion of a District 
Magistrate ”, the District Magistrate can act in an arbitrary manner 
and courts cannot go into the question whether there were grounds 
for that opinion. In the first illustration given above, a Sanatanist 
District Magistrate may prohibit the meeting to popularise Divorce 
among Hindus whereas a reformist District Magistrate may not. 

The decisions in the Madras Full Bench cases and in Pir Gul 
Hassan v. Crown, rest on the ground that “ the first duty of a Govern- 
ment is the preservation of life and property and to secure this power 
is conferred on its officers to interfere with even the ordinary rights 
of members of the community.” Sir Charles Turner, C.J., at page 
220 of I.L.R. 6 Mad. observed that there is “a distinction between 
rights which have a primary and rights which have a secondary claim 
to such protection as the Government can afford and where the 
Government cannot protect both classes of rights it may and it ought 
to abandon the latter to secure the former.” But this is, with the 
greatest respect, an unacceptable method of reasoning. Govern- 
ment is assumed to be capable of protecting all classes of civil rights 
and not merely some. A Government which can protect only some 
rights and not others is not in reality a Government but only an 
apology for a Government. 

In the Karachi case the learned District Magistrate addressed 
a letter to the Sub-Divisional Magistrate asking for information as 
to the Muslim public opinion with regard to the holding of the Luari 
Haj by the Pir of Luari—which was ultimately prohibited by an order 
under S. 144 Criminal Procedure Code—asking in particular whether 
orthodox Muslims consider the Luari Haj merely undesirakle or 
definitely irreligious. The Sub-Divisional Magistrate replied on the 
same day stating that Muslim public opinion was very much against 
the holding of the Luari Haj and that even liberal-minded Muslims 
considered this Haj as very objection#ble from the religious point 
of view. The letter concluded thus :— ° : 

“ The result therefore is that Muslims consider this Haj which 
is held at Luari instead of at Mecca as ‘ batil’? and definitely irreli- 
gious and they oppose it on the ground of the dictates of the Quaran 
more than on conventional grounds.” 

A few observations on this may be permitted. It is difficult 
to see why the question whether Luari Haj is “ undesirable or de- 
finitely irreligious,” should have been the subject af a report. This 








1. I.L.R. 19399 Kar. 751 (F.B.). 4° 
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case illustrates how Magistrates even with the best of intentions stray 
from the strict requirements of law. Even if the holding of Luari 
Haj is definitely undesirable and irreligious it should be permitted 
in the same way as a Hindu social reformers’ meeting on Divorce. 
It would therefore be pardonable to assume that in coming to a 
decision whether there was a likelihood of breach of the peace the 
Sub-Divisional Magistrate took note to some extent at least con- 
siderations which should not have been considered, namely that the 
holding of Luari Haj was “ definitely irreligious and opposed to the 
dictates of Quaran ” to use the words of the Sub-Divisional Magis- 
trate himself. The concluding part of the report of the Sub-Divi- 
sional Magistrate which has been quoted by Lobo, J., in his judg- 
ment merely states that Muslims consider Luari Haj as definitely 
irreligious and that Muslims oppose it on the ground of the dictates 
of Quaran. There is nothing in it to justify that there was a likeli- 
hood of a disturbance of the public tranquillity or a riot or an affray 
and that the only way of avoiding it was to pass an order under 
S. 144, Criminal Procedure Code, prohibiting the Luari Haj. 


Assuming that there was a likelihood of disturbance of the public 
tranquillity, before an order can be passed under S. 144 Criminal 
Procedure Code prohibiting an act, it must be shown that that the 
only way of avoiding the breach of the peace would be by prohibiting 
the particular act. The special significance of the words, “ There 
is sufficient ground for proceeding under this section ” which are 
found in S. 144 Criminal Procedure Code, is not, it is submitted with 
the greatest respect, noticed in the Karachi decision. 


The question of orders under S. 144 Criminal Procedure Code 
has also to be looked at from a different point of view. If the doing 
of an act is likely to lead to a breach of the peace by those opposing . 
it the question will be whether the doing of the act is to be prohibited 
or thé opposition to the doing of that Act. If the act in question 
is a peaceful exercise of a civil or religious liberty it is only the oppo- 
sition to the act that is to be prohibited and not the peaceful exercise 
of a civil or religious liberty. , Of course it may not be possible for the 
District Magistrate 40 speedily determ*e whether the act is a civil 
right or a civil wrong. In such cases he would be justified in pro- 
hiBiting the act even if ultimately it turns out after an inquiry to be 
a civil right and not a civil wrong. In my view the significance of 
the words “ sufficient ground for proceeding under this section ” 
is that the District Magistrate has to be satisfied that the act is not a 
peaceful exercise, of a civil or religious right or in the alternative 
that he has no time to decide that question. The District Magistrate 
has also tp be satisfied that it*is necessary to prohibit the doing of a 
particular act oo the opposition to it, 
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The passing of an order under S. 144 Criminal Procedure Code 
implies a power on the part of Government to enforce obedience to 
that order. If Government can enforce obedience to an order under 
S. 144 Criminal Procedure Code, it can equally well uphold consti- 
tutional, civil and religious rights. It will be dangerous to allow 
executive officers of Government to form the opinion that S. 144 
Criminal Procedure Code allows Government officers to uphold 
only certain classes of rights and to suppress other classes of rights. 

In In re Vistoanadha Rao, which followed the earlier Madras 
case it was observed that “ where there is a conflict between the 
public interest and a private right, the former must prevail.” But 
I may be pardoned for the remark that it is in the interests of the 
public that private rights should be upheld. 

Some recent decisions of the Madras High Court have expressed 
disagreement from the earlier Madras view. For instance, see In re 
Deavatha Sriramamurthy.* 

The view taken in 6 Mad., 51 Mad., and I.L.R. 1939, Karachi, 
can only be supported on the ground that in the preservation of 


the public peace it may be necessary to override temporarily _ 


private rights. These words are taken from the Full Bench judg- 
ment in 51 Mad. But the real importance of these observations is 
not, I am afraid, grasped by executive officers of Government. 


In my humble view if a person intends to do an act which is 
a peaceful exercise of a civil or religious right and gives sufficient 
notice to the District Magistrate it would not be legal for the District 
Magistrate to pass an order under S. 144 Criminal Procedure Code 
directing him to abstain from the Act. For then having regard to 
the words “there is sufficient ground for proceeding under this 
section and immediate prevention or speedy remedy is desirable”, in S. 144 
Criminal Procedure Code, it would not be legal for a District Magis- 
trate to refuse to use the authority of Government to uphold civil or 
religious rights and liberties. For similar reasons it would not be 
legal for a District Magistrate to repeat the prohibitory orders at 
regular annual or other periodic intervals. It is the duty of Govern- 
ment to govern and after the temporary emergency has passed the 
Government should arm itself with sufficient power to Uphold civil 
rights. The significance of the words “it may be necessary for them 
to override temporarily private rights” ig that private rights should 
not be overridden permanently by the repeated renewal of orders 
under S. 144 Criminal Procedure Code. This aspect of the matter 
does not appear to" have been considered by executive authority 
nor has it been noticed in any of the reported cases. Executive 
authorities are apt to form the impression that because High Courts 








I. eI.L.R. 51 Mad. 1006, 2. (19§0) 60 Mb J. 370. 
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Have upheld: the legality of an order passed by them under S. 144 
Criminal Procedure Code interfering with the exercise of a private 
right they are given an ‘implied licence by the High Courts to renew 
the order’ under S. 144 Criminal Procedure Gode from time to time 
whenever the exercise of ‘the private right is again threatened. But 
this, it is submitted, would not be a correct view. An order passed 
under S. 144 Criminal Procedure Code overriding a private right 
may be legal and justified by S. 144 Criminal Procedure Gode when 
issued for the first time in a temporary emergency. But the passing 
of the same order for a second time may not be legal or justified by 
S. 144 Criminal Procedure Code, if the authorities have sufficient 
potice of the intended exercise of private rights. What the Madras 
and Karachi courts have permitted is only a temporary interference 
with private rights. But it would be incorrect and dangerous to 
think that the decisions of these courts permit a permanent inter- 
ference with private rights by the issue of periodical orders under S. 144 
Criminal Procedure Code whenever the exercise of the private right 
is intended. If this be not the correct view then there would be a 
permanent premium on opposition to private civil rights and there 
would be an encouragement to those who wish to suppress all oppo- 
sition to them. 


If the view suggested in this article does not meet with judicial 
approval then there is a clear case for action on the part of the Legis- 
lature to amend S. 144 Criminal Procedure Code. 


SUMMARY OF ENGLISH CASES 


WOLSTANTON LTD., AND ATTORNEY-GENERAL OF DuaHy oF 
LanaasTer v. NEWOASTLE UNDER LYME Corporation, (1940) A.G. 
860. 

Easeements—Collateral support—Right by custom to lst down the surface 
of adjoining mins without compensation for damages—Validity. 

Practice—Reservation of right to reconsider a decision—Not to be treated 
as suggesting the decision to be*erronsous. | 

In a claim for an injunction to restrain the defendants from so 
werking their mines as to let down the surface and thus damage 
the plaintiff's property the defence was that there was both a custom 
and a right by prescriptiof to work their mine so as to let down the 
surface without liability to make compensation. 

Held, that the custom was unreasonable and therefore unen- 
forceable. Hilton v. Granville, (1844) 5 Q-B. 701 applied. 

Prescriptionsin common‘*law resembled custom and was based 


on presumption of a lost grant and it is not necessary for those who 


allege, a. eustom to'show how it arose or might have arisen, Soc: 


+ 
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Viscount Maugham.—Reservation by a Judge ot a Lord of Appeal 
‘of‘the right to reconsider a decision cannot he taken as a statement 
‘that ‘he thinks the decision was -erroneous. © ` «e= 


oer ‘ A f 





SEDLEIGH-DENFIRLD 9. ST. JOsEPR’s SOAETY FOR ForsION Mm- 
sions, 1940 A.C. 880 (H.L.). l 

Niusance—Private nuisance—Originating from act of trespasser— 
«Liability of owner or occupier for “ continuing ” or“ adopting” such nuisance. 

Where an owner of property continues or adopts a nuisance 
created by a trespasser on such property, a person affected by it, is 
entitled to ‘bring an action as and for continuation and adoption of 
such nuisance against the owner who does not choose to abate it. 
Per Viscount Maugham.—An owner of land ‘‘ continues a nuisance, 
if with a knowledge or presumed knowledge of its existence he fails 
to take reasonable means to bring it to an end though with ample 
time to do so. He “ adopts ” it if he makes any use of the erection, 
building, “ bank or artificial continuance which constitutes the 
nuisance.” 


Lewis v. Danyz, 1940 A.C. gar (H.L.). 

Tort—Contributory negligence—Effect—Dangerous machina y—Failure 
to fence—Latbility for injury. 

An infant plaintiff who met with an accident while working on 
a circular saw in defendant’s factory sued for damages on the footing 
of a breach of statutory duty by the defendant to securely fence the 
saw. It was found on the evidence that the plaintiff knew that he 
could have avoided all risks by using the proper apparatus and that 
he failed to take reasonable care and his omission so to do must have 
been the effective cause of the accident. 

Held, the contributory negligence of the plaintiff disentitles him 
. from succeeding. The question of the legal effect of a breach of 
statutory regulation was left open. 

Decision of the Court of Appeal affiymed. 


CANADIAN Transport Co. o. Courr Ling LTD., 1940 A.C. 934 
(H.L.). 

Charter Party—Charterer to stow under supervision of the cabtain— 
Liability for improper stowage—Club rule restraining assignment of ship- 
owner's insurer rights—Effect on charteer’s right to get transfer. 

Where a charter party provided that “ charterers are to load, 
stow and trim the cargo at their expense under the supervision of the 
captain” it only entitles the master to interfere with the sfowage for 
the. limited purpose of protecting the ship from’ somethjng which 
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would interfere with the seaworthiness. The liability for improper 
stowage is thrown on the charterers and not the shipowners, The 
charterer cannot claim against the shipowner (who is in a position 
to obtain indemnity against the liability from his club) a transfer of 
his rights as the Club Rules prohibited it. 

Decision of the Court of Appeal affirmed. 


WEAVER v. TREADGAR IRON AND Coat Co., LTD., 1940 A.C. 
955 (H.L.). 

Workmen’s Compensation—Accident to workman while boarding a 
irain ai a private halt provided by his employer—Accident if one “ out of and 
in the course of employment ’’—Tests. 

After finishing his work at the colliery a workman proposed to 


‘return home by train. In order to catch the train he passed directly 


from the colliery to a private platform provided by the employer 
which was the only means of access from the colliery to the train 
and upon which he had no right to be except by virtue of his status 
as an employee of the colliery. In the press of workmen pushing 
their way he fell off the platform and his left arm was caught between 
two railway coaches. The arm had to be amputated above the 
elbow and the workman was totally disabled. In a claim for com- 
pensation, 

Held (Viscount Maugham dissenting).—It was an accident arising 
out of and in the course of the employment and the workman was 
entitled to compensation. 


SmirH Hoge & co. v. Brace Sua, ETO., Co., 1940 A.C. 997 
(H.L.). 

Shipping—Charter Manip Datsun condition of ship—Loss caused 
by—Quners if entitled to recover general average loss. 

Where the dominant cause of the loss was the unseaworthy 
condition of the ship and that unseaworthiness was due to a lack of 
care on the part of the owners and the master to exercise due diligence 
the owners were not entitled to recover general average loss. 

Decision of the Court of Appeal in (1939) 2 ALL.E.R. 855 
affirmed. 


Noxes v. DONGASTER ČoLLmRIES, LTD., 1940 A.C. r014 (HLL). 


Companies—Companies Act, S, 154—Dissolution—Transfer of property, 
ia a A GE AREA GORME o Droa 


service. 
Held (Lord Romer, dissenting). —An order under the Companies 
Act, S. 154 transferring to a pew company the property, rights and 
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liabilities of another company which was dissolved under S. 153 of the 
Act, does not automatically transfer to the new company contracts of 
personal service with the old company. Such rights are by law not 
transferable. 

Per Viscount Simon, L.C.—A right to the service of an employee is 
not the property of the company. 


(1939) 2 K.B. 578 (C.A.) reversed. 


Re Wrrson, (1940) 1 Ch. 966. 

Wills—Legacies and annuitiss—Abatemsat—Rights of annuitant. 

Where the estate of the testator is insufficient to pay in full the 
pecuniary legacies and the annuities which he had bequeathed, the 
annuities have to be valued and the values treated as legacies, and 
abated proportionately with the pecuniary legacies, and the annuitants 
are entitled to be paid the abated value of the annuities. ; 





Parsons In re: BARNSDALE AND SMALLMAN v. PARSONS, (1940) 
1 Ch. 979; 4 AILE.R. 65 (Ch. D.) 

Powsrs—Settlement conferring power to appoint new trustes—Exercise 
of power by infant—Validity. 

‘A settlement provided inter alia that the power of appointing 
new trustees shall be vested in the settlor during his life and after his 
death in P his son. After the death of the settlor and the original 
trustee, P while still an infant purported to appoint his mother to be 
sole trustee of the settlement in the place of the deceased original 
trustee. On the question of the validity of the appointment, 

Held, that as there was conflict between interest and duty in the 
position in which the mother was placed the appointment was invalid 
as prejudicial to the minor’s interest. ‘ 

Lawton Jn re: Lioyps BANK LTD. v. LONGFLEET St. Mary’s 

_ ParocaiaL CaurcH Counc, (1940) 1 Ch. 984. 
Will—Bequast to trustess pf parish chisch for any purpose permitted 
o by trust deed—Void for uncertainty where there was’no trust pr trust deed 
Jor the parish church. ‘ 

A bequest was made to the trustees of a parish church to be used 
in their discretion for any purpose permitted by the trust deed. ` There 
being no such trust deed or trustees for the parish church, 


Held, that there ‘was no general charitable intention and the gift 
was void for uncertainty. . 


(1868) L.R, 6 Eq. 419 Followed. ` : ; 





; : A ok; : 3 
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"ORAM Inte: ORAM w. ORAM, (1940) 1 Ch. 1001; 2 AILE:R. 
161 (Ch. D.) 

Will—Trust for sale and conversion with power to postpone —Resie 
to ba divided into two parts—Proper date for valuation. 

A testator after devising various pecuniary legacies bequeathed 
all his real and personal estate to his trustees upon trust to sell the 
real estate and to sell, call in and convert into money so much of his 
personal estate as should not consist of money with a power to postpone, 
for so long as his trustees should think fit, the sale, calling in and 
conversion of any part of his real and personal estate. The clause 
also contained a declaration that the income of his personal estate 
shall from his death be treated as income. The will further pro- 
vided that the residuary estate shall be held upon trust to be divided 
into two parts in such a way that the value of the one exceeded the 
other by £30,000 and each part was to be held in trust for‘a named 
person. 

. Held that the valuation of the estate was to be made as at the 
date of the testator’s death when the estate was distributable. 





GormAN’s. BARNARD AND ANOTHER, (1940) 2 K.B. 570 (C.A.). 

Tort—False imprisonment—Steward of ship suspected to harbour un- 
‘customed goodsx—Detention by customs officer —Liability—Customs Consoli- 
dation Act, (1876), S. 186. 

S. 186 of the Customs Consolidation Act made it an offence 
for any person to knowingly harbour, keep or conceal any uncustomed 
goods and empowered the customs officer to detain the offender. 
Where a customs officer detained a ship’s steward merely on suspicion 
that he was harbouring uncustomed goods but not in fact guilty of 
the offence, 

*Held [Per Scott and Clauson, L.77., (Mackinnon L.F., disenting)]. 
that the person so detained is entitled to recover damages for false 
imprisonment. The statute empowers only detention of “ offenders ” 
and not suspects. 7 ` 





Parxek (Harry) LTD. v. Mason, (1940) 2 KB. 590; 4 AILE.LR. ° 
199 (G.A.) 

Principal and agent—Principal if can recover money paid under illegal 
contract to agent not applied by him. 

Where a principal advances money to his agent to be employed 
in street betting contrary to law and also for making a fictitious 
bet on the race gourse to keep up the odds on a particular horse, the 
principal’ cannot recover the money handed to the agent who dis- 
honestly ged the ‘money to his‘own purposes. The court yill not 
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assist either party once the ilegality of the transaction is brought 
to its notice. 


Rex v. INLAND REVENUE COMMISSIONERS Ex parie ver (1940) 2 
K.B. 615 (C.A.). 

Incoms-tax—Partnership taking an_ additional Bila a dala 3 
assessment. 

Where a fresh partnership is constituted by the taking of a new 
partner, 

Held, [Reversing (1940) 2 K.B. 242] that the first irtenbi 

had ‘not ceased to carry on'a business and had not been succeeded 
therein’ by another and was assessable accordingly. 


Woop v. Lonpon County Counam, (1940) 2 K.B. 642; 4 All. 
E.R. 149. 

; Factories Act (1937)—S. 151, Swb-Ss. (1) (a) (6), g—Kitchen in a 
hospital run by public authority—If “ factory’’—Injury to kitchen maid 
while mincing meat—Failure to make dangerous machinery safo—Liability. 

Plaintiff, a kitchen maid in a hospital kitchen, was injured while 
mincing meat by reason of her hand being caught in the machine 
‘which was not safely fenced. In an action for damages, 

Held, that the kitchen was a “ factory” within the meaning of 
S. 151, sub-s. (1) of the Factories Act and the defendant ought to 
have safely fenced any dangerous machinery therein. Where premises 
belong to or are in the occupation of a public authority it is not neces- 
sary that the work carried on thereat should be carried on by way of 
trade or for purposes of gain. 


COLLIER v. SunpDAY Rarere PuBiisaine Co. LTD., (1940) 2 K.B. 


647; 4 AULE.R. 234. 
COSI O SCA ICE O P SEA S TEES EAE O E aa 
vendse not requiring the services—Claim for damages. . 
Plaintiff entered into a cgntract of sefvice with the defendants by 
e which he was appointed sub-editor of a specific® paper for a ‘period 
of two years from 1-9-1938 to 31-8-1940. On 11-6-1939 the paper 
was sold to another company which dispensed with the services.of the 
plaintiff. In a claim.for damages for breach of contract, -* 
Held that the sale of the newspaper operated as an improper 
dismissal of the plaintiff and that the plaintiff was entitled to damages 
upto the date when the broken contract would have expired. Nor- 
mally a servant, so long as he continued to be paid the stipulated 
salary can have no legal complaint notwithstanding that Swing -tọ 
the actign of the employer he was leĝ with nothing to do, 
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- Only in certain exceptional cases there is an obligation to provide 
work. i 


Fros v. PARAMOUNT BacwasH Co., Lro. (No. 2), (1940) 2 K.B. 
654; 4 AL.E.R. 72. 

Practice—County Court—Examination of witness on commission— 
Costs—County Court rules, O. 48, r. 1. 

_In an action in a County Court no order was made as to 
costs of taking evidence of the defence witnesses on commission. On 
the ultimate dismissal of the action, 

Held, that the defendant was entitled to the costs incurred by 
him in making an interlocutory application to the County Court in 
respect of the examination of his witnesses before an examiner and 
the costs of examining the witnesses. 


WUILLIAMBON v. THORNYCROFT AND CO., (1940) 2 K.B. 658. 

Fatal Accidents Act—Negligence causing death—Widow of deceased 
dying before trial of action for damages—Effect on assessment of damages. 

The courts in doing justice on questions of damages are entitled 
to take note of the events which have happened subsequent 
to the date at which the cause of action accrued as throwing light 
upon the reality of the case. Accordingly where in a suit under 
Lord Campbell’s Act the widow of the deceased dies before trial the 
court cannot shut its eyes to the fact that one dependent had only a 
short tenure of life before her dependence was brought to an end. 
A comparatively small amount ought to be allowed for such deceased 
dependent. 


*MANSER 0. MANSER, (1940) P. 224; 4 AILE.R. 298. 

Divorce—Wife’s petition for divorce based on presumption of husband's 
death—Decres nisi— Husband found to be alive—Docres to be rescinded. 

On a wife’s petition fot divorce a decree nisi was passed on the 
presumption that tHe husband was dead. On an intervention by the, 
King’s Proctor for rescinding the decree òn the ground that the” 
husband was alive, it was contended for the petitioner that the pre- 
sumption of death was a ground for divorce and the fact of death was 
not material. 

Held, that there was good cause for rescinding the decree nisi 
and not to mak¢it absolute. The proceedings cannot continue on the 
footing of the presumption of death of an individual who is admittedly 
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JOTTINGS AND CUTTINGS 


UNVEILING or Sm P. S. Stvaswamt ATYAR’s PoRTRAIT. 


It was a very pleasant function that was performed by Sir 
Lionel Leach, Chief Justice, when he unveiled on Friday, the 14th 
March, ‘1941, a portrait of Sir P. S. Sivaswami Aiyar, K.C.S.I., 

` C.LE., LL.D., at the premises of the Madras Advocates’ Association. 
In requesting the learned Chief Justice to uhveil the portrait, 
Sir Alladi Krishnaswami Aiyar, the President of the Association 


said :` 

“In requesting Your Lordship to unveil the portrait of an eminent 
lawyer and distinguished son of India I feel I shall be failing in my 
duty if I do not give expression to my feelings of esteem and regard 
for Sir Sivaswami Aiyar. When I joined the Bar in 1907, he was 
one of the prominent leaders and shortly afterwards was appointed 
Advocate-General. I had the privilege of instructing him in a few 
cases both here and in the mofussil and of even opposing him in one 
or two cases in the absence of my learned leader, the late P. R. 
Sundara Aiyar, and I can speak with some personal knowledge about 
Sir Sivaswami Aiyar’s work at the Bar. His advocacy was marked 
by the same characteristics which singled him out in the different 
spheres of his varied public activity—a slow and deliberate manner, 
deep learning, a punctilious attention to the use of the correct expres- 
sion, a thoroughness of preparation, and an unwillingness to be 
hustled into making quick and seemingly clever repartees or 
replies. He was loath to leave one point and take to another on an 
interrogation from the Bench. The steering must be along a planned 
route. A too quick Bench bent on a speedy disposal of a cause could 
not get very much out of him and he would resent an interruption 
from the opposite side calculated to interfere with the even tenor of 
his arguments. j 

He was appointed a Member of the Executive Council in „the 
year 1912 and filled that high office until 1917. His career as a 
Member of the Council was marked by a high sense of public duty, 
and a thorough study of the knotty problems of administration, even if 
the study occasionally led to a certain delay in disposal which might 
not be quite to the liking of the routine administfator. . 
° When he retired from the office of Executive Councillor, instead 
of yielding to the temptation of returning to the profession, of which 
he was such a distinguished ornament, he decided to devote himself 
to unostentatious public service, giving the benefit of his sage counsel 
and advice whenever the interests of the country demanded it, and 
to the study of the clagsics and literature. As a nomihated member 
of the Indian Legislative Assembly he was regarded almost as dn 
authority on military matters and was listened to with respect and 
attention by every section of the house. ‘The speech is the man” is 
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well illustrated in his public utterances. Every word of his is weighed ; 
there is no exaggerated emphasis on any point and there is no excursion 
into fields which have not been thoroughly explored. His apparently 
faltering manner on certain occasions is the best index of his most 
careful deliberation and his anxiety to use the right word appropriate 
to the occasion. Even at this age, whenever he is in doubt regarding ` 
the pronunciation of a word or the particular sense of any word or 
expression he takes care to consult the latest edition of the Oxford 
dictionary. 


While deeply learned in the law, law is but a part of his attain- 
ments. He enjoys the companionship of the great masters of literature, 
English and Oriental. Hardly a day passes, I am told, when he does 
not read some passages of the Ramayana or the Maha Bharatha or 
Bhagavatha. He lives up to the Upanishadic ideal that all the great 
virtues of man—fapas, rita, etc. —are promoted by swadhyaya, is., 
perpetual study and devotion to culture. Even now he leads a most 
regular life. At a particular hour he is enjoying his walks ; at another 
hour he is in his prayer and is having his religious exercises, and at 
another hour he is at his study. His daily life is punctuated with an 
unexampled precision. There is no institution with which he is 
connected in regard to which he does not give his individual and 
personal attention. No detail, whether it is a matter connected with 
the arrangement of a class routine in the National Girl’s School or 
with a building plan or it may even be the arrangement of seats in 
regard to a dinner, would escape his attention. l 


In the case of many people the mind ceases to grow after a parti- 
cular age and maturity of judgment may be another name for sterility. 
He is the example of a true conservative wedded to progress. His 
nature, while deeply rooted in the traditions of Ancient India, is 
ever responsive to new impulses and currents of thought. It is 
interesting to note that his world tour coincided with his retirement 
from office. He was anxious to quench the thirst for seeing all the 
places and institutions which came within his wide reading. Few 
people know the extent of his public benefactions, and in his charities 

“he has truly acted, on the religious ptinciple of the right hand not 
knowing what the left hand doth. While it is not casy to persuadé 
fiim to give for causes in which he has no faith, it is well known that 
he has practically devoted all his wealth to public uses. The 
Thirukattupalli High School and the Mylapore Girls’ School are 
standing examples of his generosity, and he never ceases to help 
Pundits of undoubted and genuine scholarship. 


He takes a keen interes in education ; he was Vice-Chancellor 
both of the Madras and Benares Universities). He has almost a 
parental, affection for the pupils that came under his wardship, 
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whether to-day a particular pupil occupies the position. of a -Judge. in. 
the Highest Court, whether he is occupying the position. of a doyen. 
at the Bar or whether the pupil is occupying a humbler position. 
By having this portrait of his on these walls, the Association is honour- 
ing itself. May God grant him a still longer life and may the profession 
continue to have the benefit of his sage counsel and advice. : 

With these few words I request Your Lordship to unveil his 
portrait. ” 

The Hon. Sir Lionel Leach, the Chief Justice, in unveiling 
the portrait said : 

“ It has been my happy duty on a number of occasions. to. 
unveil either in this room or in the central corridor of the High 
Court, the portraits of distinguished members of the legal profession. 
It is my happy duty to-day to unveil the portrait of yet another 
distinguished member of our profession, the portrait of Sir 
P.S. Sivaswami Aiyar. The Madras Bar has produced many great 
men but none can be deemed to be more deserving of a niche in 
the hall of fame than Sir Sivaswami. 


Sir Sivaswami was born on the 7th February, 1864 a was 
enrolled as a High Court Vakil before some of us. had crawled out 
of the cradleyand before many of you had even been thought of. 
His enrolment took place in. 1885, when he was only 21 years of. 
age. His career at the Bar was such that I can well imagine that 
it was a source of universal satisfaction when in 1907 he was 
appointed to the office of the Advocate-General and thus became 
the leader of the Madras Bar. Unfortunately, Sir Sivaswami had 
given up practice before I came to Madras, but I met him very. 
soon after my arrival and I quickly understood why he is held in 
such universal esteem. 


In a life of Lord Cave, who as you know became the bord 
Chancellor of England, the following is said of him :— It was accu- 
racy of thought combined with great carefulness of speech that 
made Cave quietly successful. He gave the impression that his 
great anxiety was to avoid overstating his case apd to win success 
for it simply on its intrinsic merits.’ 

From what I have gathered about his career at the Bar thei- 
words can be applied with equal truth to Sir Sivaswami. In spite 
of his quiet and retiring nature he was successful and in winning 
success he gained the confidence, respect and affection. of the 
whole Bar, and the Bar is the most critical of all professions. 

Throughout his career Sir Sivgswami has, taken a great 
interest and played an important part in politics. He sat in the 
Madras Legislative Council from 1904 to 1907 as the representative 
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of the- University of Madras. He was the first Indian to occupy 
that position. From 1912 to 1917 he was a Member of the Execu- 
tive Council of this Presidency and it was during that period that 
His Majesty conferred upon him the honour of Knight Commander 
of the Order of the Star of India in recognition of his public work. 
He was the President ofthe second session of the National Liberal 
` Federation held at Calcutta in 1919, and of the ninth session held 
at Akola in 1926. In 1924 he was nominated a member of the 
Indian Legislative Assembly. 

© He has always been of the Liberal school of thought. I am 
sure that I can say with the approval of you all; and without 
running the risk of being accused of’ entering into politics myself, 
that India owes a great deal to Sir Sivaswami for the part he has 
played and is still playing in the political field. The advice and 
help of one of such high principles and possessing such a sense of 
fairness and such a knowledge of affairs as Sir Sivaswami has, can 
only be of benefit to his fellow countrymen. It was the possession 
of these qualities which led to his being appointed a member 
of the Indian Delegation at the third session of the Assembly of the 
League of Nations at Geneva in 1922. 

In a recent speech, Mr. T. R. Venkatarama Sastriar remarked 
that Sir Sivaswami’s politics may be in the judgment of ‘the present 
generation rather old-fashioned and blind to certain broad facts 
which have come into existence. I cannot imagine Sir Sivaswami 
being blind to the realities of any situation and to be old- fashioned 
does not mean to be wrong. 

The following quotation from “ As You Like It” may not be 
out of place here:— 

“O good old man, how well in thee appears 

The constant service of the antique world, 

ue, When service sweat for duty, not for meed ! 
Thou art not for the fashion of these times, 
Where none will sweat but for promotion; 

And having that, do choke their service up 

Even with the having: it is not so with thee.” 


Promotion for Sir Sivaswami has never meant a slackening in 
hiš endeavours to serve his fellowmen. 
His services in the administration of justice and in the politi- 


cal field do not make up the full account of what his countrymen ' 


owe to Sir Sivaswami. He has also played a great part in the 

sphere of education. In his early days he was a Professor of the 

Madras Law College. In the fulness of time he became the Vice- 

Chancellor of the University of Madras, the Vice-Chancellor of the 

Benares Hindu University and the President of the Sanskrit College 
e . 
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Committee, and he has added to his services to education by 
founding a High School. 

Sir Sivaswami has now passed his 77th year, but in spite of his 
advanced years, he is active both in mind and body. We have all 
seen him when out on his daily walk and what an inspiration it is! 
Few of his age are blessed with the same fund of energy, mental and 
physical, as he possessed, but we can all profit by his example. 

To achieve true success, ability and capacity for hard work must 
be coupled with integrity and a high sense of duty. Sir Sivaswami 
has combined all these qualities, and the result is that he is held in 
the greatest respect by every class and by every community. Men 
of his type are only too rare and it must be the fervent prayer of 
all that he may be with us for many years more. 


The Association owes a deep debt of gratitude to Mr. Venkata- 
rama Sastriar for the presentation of the portrait. I will now pro- 
ceed to perform the pleasant duty which has fallen to my lot of um- 
veiling the portrait of the Grand Old Man of Madras”. 





‘Law and Lawyers in Literature —Readers of Sir Walter Scott’s 
great novel, ‘‘ Guy Mannering’’—one of the best of the series—imay 
recall that when Colonel Mannering went to consult Counsellor 
Playdell in Edinburgh he was shown into a room hung with a portrait 
or two by Jamieson, the Caledonion Vandyke, and surrounded with 
books, the best editions of the best authors, and in particular an 
admirable collection of the classics, as to which their fortunate owner 
said: “ These are my tools of trade. A lawyer without history or 
literature is a mechanic, a mere working mason ; if he possesses 
some knowledge of these, he may venture to call himself an architect.” 
Happily, law and literature have time and again been felicitously 
linked together, and even law treatises, usually reputed by the public 
as the acme of aridity, have been rendered literature in the real 
sense by the lucidity and even charm of their language as witness 
the writings of such distinguished lawyers ‘as Sir Henry Maine, F. W. 
„Maitland, and others.—L.T., 1940, p. #60. ° 


Jocular References—In “Love a la Mode,” Charles Macklin 
gaily announced that “ the law is a sort of hocus-pocus science, that 
smiles in your face while it picks your pocket ; and the glorious yn- 
certainty of it is of môre use to the professors than the justice of it.” 
In another and more recent collection of quotations, that by Sir 
Gurney Benham, is a short section headed “ Forensic,” whith starts 
off with the cheerful statement that “the law of England is the 
greatest grievance of the nation, very expensive and dilatory,” Bishop 

J 
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Burnes being the author. Thus, law is a by his dictum 
that “ corporations have scat bodies to be punished nor’ souls 
to be damned: they therefore do as they like.” Lord Westbury, 
the author of many caustic sayings, is represented by his description 
of a witness from the College of Arms as “a silly old man who did 
not understand even his silly old trade.” The authorship of this, 
however, has‘also been fathered on Lord Chesterfield and Whately. 
More practical was Westbury’s injunction to his coachman, when 
the- horses got out of hand, “‘ drive into something cheap.” 

L.T. 1940, p. 260. 


Retired Judges and Further Seroice.—Occasionally, as we know, 
those who have retired from the Bench have responded to the call 
for further service, not only in presiding over public inquiries, but 
also in renewing their judicial work for which they were made eligible 
by certain comparatively recent statutes. Among those of the past 
who returned ‘to the courts afier having resigned was Lord Darling, 
who on two occasions came back to the courts to assist in clearing 
off arrears and seemed to enjoy having again to appear in his judicial 
robes. A more recent instance, however, of a retired judge returning 
to active service was scen recently in the House of Lords, which 
has been engaged in considering the question of damages awarded 
in respect of the death of a very young child by accident. So impor- 
tant did the House regard the question that instead of being cons- 
tituted of five law lords as is the normal number sitting, it was decided 
that the appeal should be heard by seven, and one of the seven, it 
was interesting to note, was Lord Roche, who was a Lord of Appeal’ 
from 1935 to 1938, but who now came back to assist in the solution of 
the. point in dispute. In his case no statutory authority was needed . 
to entitle him to sit after having resigned, for, as a peer who has héld 
high judicial office, he is entitled to ait if he thinks fit so to do. His 
resumption of work is, however, another instance of the readiness 
of our public men to share in work for which they have special 
qualifications.—S.7., 19@0,°p. 637. 


* Indexes and Their utility—In a certain classic work it will be 
remembered that Sancho Panza invoked blessings on the head of him 
who invented sleep. Many of us would fain do the like for him 
who invented the index, that invaluable adjunct and key to the 
contents of a hook, particularly if the book is a large one. Isaac 
Disraeli, the father of the better known Benjamin, said that he 
veneratgd the mventor of iñdexes ; indeed he even went so far as 
ta-say that he knew not to whom to yield the preference—to Hippo- 
crates, who was the first great anatomiser of the human body,-or tp 
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that unknown labourer in literature who first laid open the nerves 
and arteries of a book. As another enthusiast declared, “ an ideal 
indexer needs high qualifications; kut unlike the poet he is not 
born but made.” So important did yet another regard the index 
that he went so far as to declare that any work which from the nature 
of its subject-matter ought to be provided with an index, but was 
issued without one should be deprived of the benefit of the Copyright 
Acts. Till now, however, Parliament has not seen fit to enact this 
drastic rule. A further tribute to the index, and a striking one, 
is furnished by the fact that some editions of Scott’s novels are equipped 
with indexes which the present writer has found of great utility every 
now and again.—l.T., 1940, L. 295. 


a 


BOOK REVIEWS 


SoHonrs Cope or Criminal Proacgpure, 14th Edition, by 
W. T. Sundararajan, Advocate, Madras High Court, Published by 
The New Book Company, 188-190 Hornby Road, Bombay: 1941, 
1389 pages. Price Rs. 20. 

Sohoni’s treatise holds a prominent place among the Com- 
mentaries on the Criminal, Procedure Code. The present edition 
has revised and brought up to 1941 the text as well as the case-law 
bearing on the code. Important decisions such as Pakala Narayana- 
swami v. Emperor 1.L.R. 18 Pat. 234 (P.C.) on the construction of 
S. 162, Criminal Procedure Code, and its reaction on S. 27 of the 
Evidence Act and Mathen v. District Magistrate, Trivandrum, I.L.R. 
1939 Mad. 744 (P.C.) holding that in any of the cases covered by 
S. 491 Criminal Procedure Code, the common law writ of habeas 
corpus cannot be issued have all been appropriately noticed. A 
distinctive feature of the treatise is the inclusion of the reports of the 
Racial Distinctions Committee, 1922, and the Select Committee on 
the Bill to amend the Criminal Procedure Code, 1922. The texts 
of the Charter Act and the Letters Patent, the Cattle Trespass Act, 
1871, the Coroners Act, 1871, the Criminal Law (Amendment) 
Act, 1908, the European Vagrancy Act, 1874, the Indian Extradition 
Act, 1903, the Indian Oaths Act, 1873, the Police Act, 1861, the 
Police Act, 1888, the Prisoners Act, 1900, the Prisons Act, 1894, 
the Reformatory Schools Act, 1897, and,the Whipping Act, 1909, 
together with useful notes thereon are set out in appendices. These 
are features that add considerably to the utility of the book. A lead 
on certain points might have added to the completeness of the work, 
such as for instance, on the question whether S. 439 (6) should be 
read subject to S. 423 (2), or whether ‘in view of S? 497 (5) it will be 
‘gompetent to a Magistrate having seisin of a.case to cance] the bail 
Shas ar At - 5 K e- 
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granted to an accused by another Magistrate who had seisin of the 
case at an carlier stage, etc. 

The present edition fully sustains the reputation of its predecessors. 
The notes given under each section are accurate and adequate. 
We have great pleasure in welcoming the publication which is sure 
to be of great help to all practising lawyers. 


Tue Innan SaLe or Goons Act, 1930 by Om Prakash Aggarwala, 
m.a., with a Foreword by Sir B. L. Mitter, Published by the Lahore 
Law Depot, Kachery Road, Lahore: 1941: 731 pages. Price Rs. 
7-8-0. : 


A knowledge of the law relating to sale of goods is becoming 
increasingly necessary in view of the growth of commerce apace. 
The Indian Sale of Goods Act, 1930 which superseded the pro- 
visions of Ch. VII of the Indian Contract Act is based on the cor- 
responding English Act. A good commentary therefore of the 
Indian Act explaining its various sections and indicating the points 
where the Indian law diverges from the English law together with the 
reasons therefor is certainly to be desired. Mr. Om Prakash has 
endeavoured in this book to supply that want. He has given an 
analysis of the sections under appropriate heads and sub-heads. There 
are as many as nine appendices setting out the English Sale of Goods 
Act, 1893, the Indian Contract Act, 1872, Ch. VII, the English 
Sale of Goods Act as adopted by some of the Colonies, the Report of 
the Special Committee, the Report of the Select Committe, the 
Indian Bills of Lading Act, 1856 etc., and these are bound to prove 
greatly helpful particularly to those engaged in business. The cita- 
tion of cases, English and Indian, is fairly full and the notes to the 
sections are dependable. The book is moderately priced and will 
be useful to lawyers as well as merchants. : 


Tue ARBITRATION Act, 1940, by N. L. Gupta, with a Foreword 
by the Hon’ble Mr. Justice Braund, published by the Law Publishing 
House, 33 Sheocharan Lal Road, Allahabad: 1940: 306 pages. Price 
Re. 5. 

The modern law of arpitrdtion is by no means simple and arbi- 
trators as well as those that advice or seek arbitration should have a 
more than passing acquaintance with the law on that subject. The 
Indian Arbitration Act, 1940 contains that law mainly and the 
value of a reliable commentary on the several sections of the Act 
cannot bescxaggetated. The author who is a member of the U. P. Civil 
Service has in this book explained the several provisions of the Act 

Ld e 
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in the light of decided cases and the Reports of the Select Committee 
and the Civil Justice Gommittee of 1925. The reproduction of these 
reports and the texts of the English Arbitration Acts of 1889 and 1934 
and the Administration of Justice Act, 1920 in the appendices to the 
book is a commendable feature of the book. The commentaries on 
the sections are thorough and the citation of cases judicious, though 
one may wish that decisions like those in A.I.R. 1937 P.C. 274 regarding 
the effect of a reference the true import of which had not been under- 
stood by one of the parties thereto, and in I.L.R. (1938) 2 Cal. 349, 
regarding the finality of a reference on a specific question of law, 
had also come in for notice. The book is sure to prove a useful 
addition to the library of every lawyer. 


Tue Law or HUNDE AND NEGOTIABLE INSTRUMENTS, by Chiran- 
jivi Lal Agarwal, m.a., LL.B., 4th edition, 1941. Published by the 
University Book Agency, Kachin Road, Lahore: 480 pages. Price 
Rs. 5-8-0. - 

The law relating to Negotiable Instruments is a fascinating subject 
of study and a knowledge thereof is almost indispensable to mer- 
chants as well as to lawyers. Mr. Agarwal as the University Lecturer 
in Commercial Law at the College of Commerce, Lahore, is specially 
fitted to write on the subject and that he has been able to place the 
fourth edition of his book on the market within a decade of the 
publication of the first edition testifies to the popularity of his book. 


In addition to giving the text of the Negotiable Instruments 
Act and providing comments on its sections, the author has set out 
the texts of the English Bills of Exchange Act and certain other 
enactments. The principles of the English Law Merchant have been 
referred to wherever necessary for purposes of comparison and the 
law relating to Hundis has been separately expounded. On the 
question, whether a Provincial Legislature can while legislating in 
respect of money-lenders and money-lending enact laws affecting the 
rate of interest on Negotiable Instruments, the author merely remarks 
that “ the question is not free from diffigulty and we have to wait 
until we get an authoritative pronouncement of, the Federal Court 
*on the matter.” It would surely have been more helpful, particularly 
when the question had been propounded, if the author had discussed 
the matter and given his own conclusions. Curiously enough there 
is no index of cases, nor does the citation’ of authorities follow any 
uniform principle, some citations giving the names of the parties 
as well as the report» while others mention the repgrts only. The 
book contains on the whole an excellent exposition of the subject 
and we can commend it to both lawyers and law students, 


to: penned 
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LAW RELATING TO Company Direcrors In Inpa, by H. R. 
Mehrotra, G.D.A., published by the Progressive Publishing Co., P. 
35-B. Central Avenue, Calcutta: 1940: 274 pages. Price Rs: 8. 


The book is almost a pioneer in the field in so far as it is specially 
written for Directors of Companies in India. It expounds the rights, 
powers, duties and liabilities of company directors as set forth in the 
Indian Companies Act, 1913 and the decisions of courts. The 
exposition is in a form calculated to appeal to businessmen and is 
‘couched in simple and intelligible phraseology. The author’s classi- 
fication of directors into Born Directors, Guinea-pig Directors, Fee 
Directors, Exalted Directors, and Real or Practical Directors is very 
apt. Wherever no rule dealing directly with a matter is to be found 
the author has not hesitated to state what the rule should be. 
Inclusion of such decisions as that in Premila Devi v. People’s 
Bank of Northern India, [A.I.R. 1938 P.C. 284] explaining the 
circumstances under which alone ratification by the share-holders of 
an act xlira vires the directors but intra vires the company will be valid 
would have made the exposition more full. We are sure that the 
book will prove a practical and dependable handbook not merely 
for directors, managing agents and other company officers but to 
lawyers as well. 


How To Form a Company, by H: R. Mehrotra, G.D.A., published 
by the Progressive Publishing Co., Calcutta: 1940: 160 pages. Price 
Rs. 3. 

In this book the author states the law and practice relating to 
the formation of companies under the provisions of the Indian Com- 
panies Act, 1913. He takes us step by step from the first glimmerings 
of the idea of promoting a company down to its actual incorporation 
by the issue of the necessary certificate. The principles are stated 
in a simple style eschewing technical jargon as far as possible and in a 
practical form. The book is bound to prove a useful guide to those 
contemplating the formation of companies. 





Tae Law AnD Practicg oF Excrss Prorrrs Tax mN Ennis, by 
` yer and Manchanda, published by the Indian Law Agencies, Law 
Publishers, Krishna Nagar, Lahore: 1941: Price Rs. 5. 

The book is intended to be an exhaustive commentary on the 
Excess Profits Act (XV of 1940). The subject is covered in ten 
chapters. The rules framed under the Act» and the Forms pres- 
cribed are given as appendices. The enactment is born of war 
‘conditiqns and feeks to tax excess profits attributable to such conditions. 
The authors are already familiar to the legal public in connection with 

° ; 


qt] THE MADRAS LAW JOURNAL. 77 


their work on the Indian Income-tax Act and the book under review 
is intended to serve as a companion volume thereto. The provisions 
of the Excess Profits Tax Act are by no means simple to understand 
and the precise scope of the exemptions contemplated, deductions 
allowable in respect of depreciation, obsoloscence etc., of plants, 
machinery and other assets, the valuation and realisation of stocks 
bought at an inflated value are all matters which are sure to give 
rise “to considerable difficulty as regards their practical application. 
The notes provided by the authors as well as the “ practical examples ” 

afforded will no doubt be helpful in this connection. Leading 
decisions, Indian and English, relating to the construction of terms 
and provisions in the Income-tax and other Acts have been cjted 
wherever relevant to facilitate an understanding of similar terms and 
provisions in the Excess Profits Tax Act. We have great pleasure 


in commending the book to the legal public. 


1 Tae Mapras Acricutturists’ ReLErF Acr (IV oF 1938), 
published by Messers. Ramaswami Aiyangar and M. Narasimha- 
chariar, Advocates, Chittoor. Price Re.1-8-0. 


Though the book is coming a little late into the field after two 
years of the Act’s coming into force, and after a number of small 
books have been published, we have no doubt that this book will be 
received with due respect and find a good sale in the market. The 
two advocates who have collaborated to bring out this book have 
spared no pains to ‘collect all the cases decided under the Act and to 
group them under appropriate headings and one special feature is 
that in many cases the facts of the case have been fully set out in 
detail and relevant passages of the judgment extracted , so that it 
becomes easy for the reader to understand the case without searching 
for the report. A further feature of the book is that the authors 
have given the references to all the reports where a case is reported, 
instead of confining it to one report. 


We kope tiai the book grill be gited @-veiy Rood iedepllén and 
that. the first edition will soon be sold out, so that we may expect 
a paccons edition early with the case-law Upstostate again. . 


Tae Inpvian Sucogsson Acr by Nrisinhadas Basu (and 
Edition, 1941). Publjshed by The Eastern Law House, 15, College 
Square, Calcutta. Price Rs. 12. 

Mr. Basu’s book on the Indian Succession Act is one of the 
leading treatises on that subject. The present edition has incorpo- 
rated the latest amendments to the Act and the result of the judi- 
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cial decisions, English and Indian, down to Jely, 1940. The Suc- 
cession Act is mainly based upon the English law of testamentary 
succession relating to personal property and it is with reference to 
that background that the provisions of the Act will have to be under- 
stood. To facilitate such understanding a reference to English 
decisions becomes essential except on matters where the Indian Act 
has marked a departure.from the principles of English law. ‘The 
author has therefore done well not merely in drawing pointed 
attention to the differences between English and Indian law where- 
ever they exist but also in making profuse citations from English 
cases elucidating the scope of the various rules. In view of ‘the 
comprehensive character of the book we wish that place had been 
found therein to include references to decisions like those in 
Baku Rani v. Rajender Baksh, (1933) L-R. 60 I.A. 95 (P.C.) on joint 
tenancy among Hindus, and in Jn the goods of McCarkie, (1940) 1 
M.L.J. 264 on the scope of S. 241 of the Act. 

The author has endeavoured to make the book self-contained 
and has set out the provisions in other enactments affecting’ 
succession. The inclusion of Model Forms and the Rules framed by 
the several High Courts constitute a highly helpful feature of the 
book. The notes provided under the sections are lucid and well 
arranged. We have great pleasure in welcoming the publication. 





THE JOURNAL OF COMPARATIVE LEGISLATION AND INTERNATIONAL 
Law, ‘Third Series, Vol. XXXII, Part IV. 

To persons living far away from the theatre of war and the grim 
havoc that it is working from day to day it will be rather difficult to 
appreciate the conditions under-which a Journal like the one under 
review comes to be published. The building in the Temple in which 
the Society of Comparative Legislation had chambers has been des- 
troyed owing to enemy action and a portion of the records lost; 
nevertheless every effort has been made to bring out the November 
number of the Society’s Journal as usual. The reputation which the 
Journal enjoys among the legal literature of the British Empire is 
high and well-known. The Journal constitutes almost the only bond « 
of. union in the realm of law between the members of the British 
Commonwealth and the U. S. A. and deals with a wide range of 
subjects covering business*affairs, social questions and legal matters. 
It is therefore a matter for gratification that the Society’s Jou 

continues to be published as before. y 
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MR. JUSTICE PANDRANG ROW’S RETIREMENT. 


Mr. Justice Pandrang’ Row will be retiring from service during 
the summer recess of the High Court. He has been a member of 
the Bench for well-nigh seven years and a half and during that period 
has won the appreciation of the profession as a very able and con- 
scientious Judge. Gifted with an intuition, swift and searching, 
and a power of analysis, keen and incisive, he was easily- able to 
get to the core of a case, however complicated the facts, or however 
subtle the points of law raised, might be; and he was equally at 
home both in civil and criminal work. His attitude on the Bench 
was at the beginning somewhat disconcerting to the practitioners 
who had to appear before him, by reason of the catechetical method 
he adopted, often from the very opening of the case, and by reason 
of the rather brusque manner in which he not infrequently expressed 
himself. The first impression, perhaps not unnaturally, was that 
the practitioners were cornered, confuted, and overthrown in 
argument and humiliated, but it was soon realised that it was mere 
external manner, the result of intellectual alertness and vigour trained 
in methods of controversy, that the initial instinct of challenge did 
not persist or prevail over his sound perception of things and that 
to the end he kept an open*and receptive mind. He had no hesi- 
° tation to brush aside technical considerations to ensure justice being 
done. In fact it might be said that his ideal was that justice should 
not merely be done but should also seem to be done. His work 
as a Judge has been characterised by thoroughness, independence 
and sound learning and by his retirement a distinctive personality 
ane aad Ieee a Poker ei are . 
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THE LAW OF EVIDENCE IN ANCIENT INDIA 


BY 
N. PHALALOGHANA Rao, Advocate. 


F A commentator on the Indian Evidence Act, has in the introduc- 
tion to his book stated, “neither Manu and his Brahminical commenta- 
tors nor Muhamadan Moulvis laid down any definite rules regarding 
the admission and rejection of evidence.” The object of this article is 
to demonstrate that in the Hindu jurisprudence the law of evidence 
has been analytically and succinctly dealt with by Manu, Narada, 
Yajnavalkya, and other Hindu jurists and eregetists. 

Yagnavalkya classifies SHUT (evidence) thus:— 
mi feed ain: arferorata after | 
granà orang (i? 

qaot i.e. Evidence or the facium probans is mainly of two kinds 
(1) AFT ie. human (2) ASA i.s. divine; when the former is avail~ 
able the latter should not be invoked. 

AGRA or human evidence is again of three kinds, (r) fesyera 
documentary evidence, (2) QM; witnesses (oral evidence), 
(3) ge: possession or enjoyment. Narada says 

aa à: Re Tea: | 
i —Narada, I, 68. 

—a; far as possible facts should be proved by primary evidence only. 
As to the probative force of the aforesaid three kinds of evidence 

Narada says: 

Bai aR aa afo: | 
meie AR 1A fiwa: Il 


—documentary evidence is always strong ; oral evidence is good only 
so long as the witnesses are® alive ; and possession or enjoyment. 
gathers strength by lapse of time; thus is laid down in Sastras. 
- fafaa or documentary evidence may be looked at first. It is 
of two kinds. i 
(1) MTNA Statutory or Public documents, and (2) ATE or 
QM Private documents. 


n GPa ORT PRB 1? 





—Narada. I, 65. 
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Narada says thus about private documents: 
-S g Rad yi eenaa aT | 
aaan ARRET: I 
—Narada, 135. 
—(Private) documents are.of two kinds (1) TIRRTHI i.s. documents 


written or executed by the person concerned, and (2) AQEUEI 
documents written or executed by others. Again they may be either 
(a) ATIRA. attested, or (b) AAMWAT unattested. The validity or 
invalidity, admissibility or inadmissibility of attested and unattested 
documents depends upon the pene obtaining in that partigulas 
part of the country. ~ 


afata: | 


Ifa document is not contrary to the practices of that part of 
the country and if there are no corrections, alterations or erasures 
etc., it may be admitted in evidence. 

amaA aq AAAS | 
ASAT Wd SIMA Ga AAA || 
—Narada, 136. 

Admissions :—A document written or executed by the person 
concerned is not evidence in his favour asit is only a self-serving 
document, but A-AREIHA documents executed by others are good 
evidence against him. Also WERDT i.s. self-written or self-executed 
documents will be evidence against the executant as admissions, even 
when they are not attested by witnesses though required by law to- 
be so attested, except in cases where a document is proved to have 
been executed under coercion, undue influence, fear etc., or when 
the executant is drunk, or engaged in litigation or is a woman 
or child. ’ 

Ratt alate aA J ae: : 

aa TAM Bye Bed AASE Il 

AARRE F Id h 

cera eT Acted TT Ul 
+—-Narada, 137. 

Secondary Evidence -—Regarding secondary evidence the Smriti- 
kars say as follows: 
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f —Narada, 142, 146. 
AIR gSA TYE FT TT | 
fa arisen far Seg ate |! 
—Yajnavalkya. 


A copy of a document can be prepared and it can be admitted in 
evidence in the following cases: (1) when the document is in a foreign 
country (2) when it is burnt (3) when it is illegible (4) when it is 
stolen (5) when both parties consent (6) when it is torn (7) when 
` it is worn out, and (8) when it is lost. 


feed ekaia entra ARRI | 
aera Bi wat fear g afo: 1) 
—Narada, 145. 
In all other cases where there are the originals, they should be pro- 


ved by primary evidence alone; if the document is one attested by 
witnesses it can be proved by the oral evidence of those witnesses —- 
Documentary evidence is better than oral evidence, but sometimes 
oral evidence is superior to documentary evidence, for example in 
the case of benami transactions. 
wel TEE EA wag | 
Raad Feed aa Sagi: | 
—Narada, 144. 


—When a document is taken or (appears) in the name of another 
person for ‘some reason or other, on account of extreme confidence 


(Raa) in that person, that can be proved by the QAFA relation- 
ship (between the parties) SMT by title (of real owner), and Èg 
motive for the transaction. That is to say oral evidence is admisi- ° 
ble in such cases, to prove the real nature of the documents. 
Comparison of handwriting: Forgery. (TGT) The Smritis 
declare: 
2 ae À eet A T.I 
ae eag nA RRA, | 
i —Narada, 143. 
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aRar. aR ARA: | 
 atth-snfa-frar-Pag-aarar-ssmmegh: 

. —Yagnavalkya. 

—when there is suspicion about the execution or genuineness of a 


document or when the document is attacked as a forgery it can be 
proved by any of the following methods: 


(1) by comparison with the admitted handwriting of the 
person, (2) by tact, (3) by guess or conjecture, (4) by judicial investi- 
gation, (5) by indications, (6) by context, (7) by motive, reason etc. 


Public documents (RIG) and Fudicial Notice. On this point it 
is stated: 

TREES SAAT Ter | 

TAH Md Bear wie alsa | 
—documents bearing the signature or seal of the King are called 


Royal documents (public documents) and they are evidence in all 
actions:— 


(2) arlazar; Witnesses or Oral Evidence. According to Narada, 


aag g mig ATTA: | 
COMMA TITS, AA TA, |) 
—Narada, 147. 


—the matters in dispute between the parties can be proved by witnes- 


ses who have actually seen, heard, or perceived by any other sense. 
Bhavaswamy, the commentator on the Institutes of Narada explains 
this verse thus: d 


“SE ag wd, gi A, aai Mie 
aium aa Gaeta a ee RRETA | 
gA: gÀ: RRIA: aA atg | 
Te, aAa: maga: A: saaa, s 
ast mmaa 1” 


—facts which are dttually or directly seen with eyes, heard with 


cars, or perceived by any other sense must be spoken to by persons 

who have seen, heard, or experienced by other senses, by imferences, 

and opinions etc., and that only is evidence. A witness ought to- 
EST e 
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depose to those things only which he has either seen or ascertained to 
be true by his bodily senses. Narada defines a witness UTA, . thus: 


THAN, Ga Ra: TAA: | 
ATA RÀ Aa Tae SAL I 
—Narada, 148 
—a person who actually or directly sees a particular thing or action 
or actually or directly hears a particular fact which is sought to be 
proved is a witness. ` 
He refers to 11 kinds of witnesses. 
qea ae Tel waa: | 
ea: qari gissa sat | 
—Narada, 149 
—in Sastras 11 kinds of witnesses are to be found. Five @qaneya 


i.s., pre-appointed or pre-constituted witnesses and six erpgaarfaya 
unappointed witnesses. 


ee ef 


The five pre-appointed or pre-constituted witnesses are: 
Shad: Rada aea wr a | 
Ysa FT aed gata: Ba I 
—Narada, 150 


f (1) attestors and scribes of a document, (2)a witness who is 
appointed by a party to see and speak to a particular fact and who 
is often reminded of the same by that party, (3) a voluntary or self- 
offered witness or an accidental witness who is neither'a scribe nor 
an attestor of a document, (4) a clandestine witness employed by a 
party to watch the movements of his opponents and to overhear 
their talk and (5) defence witnesses. i 


The six unappoihted witnesses are:— . 
apa: A fan qa: Rada: | 
TAAT-TATHT THT aT sa I 
arg a: ein stare a: o. 
geo: geflarey AGES! ao: I 
—Narada, 152 
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" (1) community or räce (Village), (2) a judge, (3) a king, 
(4) officers, (5) a person sent by a debtor toa creditor and (6) 
caste people in cases of caste disputes. These six can be taken as 
witnesses in all matters. 


Who are good witnesses: —These are 
` aqa cristae: atta: gaa: | 
qim WMI: gaara TATA: {I 
(1) Persons who practice penance, (2) Charitable persons, 
(3) Persons of high’ family, (4) Truthful persons (5) Persons who 
have got high regard for duty, (6) Straight-forward persons (7) 
Persons having children (8) and Rich persons. 
Number of witnesses requtred:—Regarding the number of witnesses 
required the Smritis prescribe: 
Sam: ae Fa: Aandika: | 
aerate qaa a aay aT STAT: | 
—Yagnavalkya. 
sat: Tenis: Yaa: JAAA: | 
—Narada, 53 
—at least there should be ‘three witnesses’ in a case. They must 


be persons performing Srouta and Smarta rites, noble-minded, and 
belonging to the same race and same caste. An exception to the 


rule is postulated by Yagnavalkya: 
saaga: oat Trish THe | 


—even one learned witness is sufficient when he is agreeable to both 
parties. In the application of the rule according to Norads 


afefasaardt g sal agt aa | 
TAY A TRAST GART: [I 
—Narada, 229 


—where there are several witnesses and there are material discre- 
pancies in their evidence, the evidenae of the majority is to be 
taken. If they are equal tħe evidence of the more worthy is to 
be accepted ¢.fi—Testibus deponsntibus in pari mumero dignioribus est 
credsndum— Where the number of witnesses is equal on both sides 
the more worthy are to be believed. , 

Selection of witnesses:Regarding selection of witnesses the rile 
of preference is. 


aeon gar ten: at Sarat: | 
afat waged at aay TT Jat Il : ; 
—Narada, 154 
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—thieves, desperadoes or rash persons, fierce or wrathful persons, 
rogues, liars, cheats, swindlers, these people also cannot be 
accepted as witnesses since truth cannot be expected of them. 


(3) WTA on account of discrepancies: 
Tal Weg Ran | 


qai af fea 8 a gear: | 
—Narada, 160. 
When there are discrepancies in the evidence of the witnesses of 
a case, they are called discrepant witnesses. 
(4) CAGhB:, Voluntary evidence: 

qaqa: a wey + alee | 
—The evidence of a person who volunteers, should not be accepted. 
He is called in the Sastras att a spy or an informer. 


(5) FATAL: on account of death or destruction:—When the 
Jactem probandum or the fact to be proved is itself destroyed and 
also the party concerned, for whom has the evidence to be given? 

By way of exception Narada has declared: 

yarns Fa gaina | 
Bhavaswamy explains this passage thus :— 
When the person who is about to die makes statements in a sound 


state of mind to his sons and relatives ctc., that such and such 


people or such and such things or documents are evidence in a 
cause those statements are admissible in evidence. 


aeg af care AA Bara | 
ARRAS THOT RY: THOT BAT AT Uh. 
When a witness who is summoned dies, or leaves for a foreign 


country, the persons who heard him speak about the facts in the 
case can be cited as witnesses; but their evidence can be rebutted. 


Narada gives an exhaustjve list of persons who are not fit to be 
witnesses : — “ 

(1) IIE Servant (2) Ipe People who always try to pick 
holes in others (3) AAF Erratic people (4) TF Old people 
(5) Ñ Women (6) WS Children (7) SME: Persons who 
live by grind-mill (8) “UT Drunkards (9) SH® Lunatics (10) 
AW Wanton or lascivious persons (11) STF Distressed persons (12) 
feaa Rogues (19) FHWA Village-priests *(14) TET 


Persons bound for a long travel (15) SIC CHUL Sea-Tradeamgn 
r 
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(16) SHAT Ascetics (17) MJT: Sickly-people (18) BIS misers 
(19) STA Persons versed in sacred-lore (20) STATE Persons 
who do not observe religious practices (21) BIT Impotent persons (22), 
SiS: Dramatic actors (23) arféae Atheists (24) STH a man 
of the first three classes who has lost caste owing to the non- 
performance of the principal samskaras or purificatory rites 
(especially investiture of the sacred thread); an outcaste (25) 

arafah: Persons who have abandoned their wives and the 
sacred fire (26) SAATA ET: Persons who officiate as priests for 

the degraded or outcastes (27) WHS Persons having common- 

mes (28) W&M Comrade or a friend (29) AFCA a person who 

moves with the enemies (30) MIT4 Agnates (31) WATT: uterine 
brothers or sisters (92) ARETAN: Persons found to be guilty and 
previously convicted persons (33) HAV Dancers, musicians, leaders 
of a band (34) faa Persons who cke out livelihood by dealing in 
poison (35) SEAS: Snake-catchers (36) TLE Person who 
poisons (97) MRTA An incendiary (38) WATA A niggardly- 


pemon (39) MAIJA: an illegitimate-son (40) Sq: Persons 
committing minor sins (41) $F Persons tired or fatigued (42) 


arate Desperadoes or rash persons (43) SMTA troublesome 
persons (44) FAWN Persons deserted or treated with contempt 
(45) SPATS: Chandalas etc. (46) FAR perons following 
evil courses (47) SAAT: A bachelor who has not finished his 
course of holy-study (48) H3S An oil-grinder or manufacturer 
(49) feet: Devotees (50). MÈS Persons possessed 
(51) TMT: Disloyal persons (52) TÅQME foretellers of rains 
(53) ANAAT® Astrologers and Astronomers (54) eraarat 
Scandal-monger (55) 814M: Persons with defective organs (56) 
at Persons having bad fingers (57) PHAt White lepers (58) -+ 
Reng% Ungrateful persons (59) MS: Crafty persons (60) 
HOWE: Arrack-vendors (61) UAE: Magicians (62) 3: 
Harmfil persons (63) NOAA: Unpopular persons (64). 
THEY Slaughterer, a hangman, etc. (65) UTGA a painter 
(66) AY: Persons who go a-begging, carrying certain godesses. 
(67) YESTE" Forgerer (68) GAE: Conjuror (69) AFAT: 
A penon who reverts from the third order (70) RHC A thief 
5 ; 
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(71) TAJAN Servants of the King, officials etc. (72) ngaira 
A person who sells men (73) EEIEE I poison vendor (74) 
‘SABA water vendor (75) STUABA salt vendor (76) 
STAT flour-cake vendor (77) agiw: A usurer (78) 
SZS: A head or leader of a guild (79) STS: A panegyrist 
(80) frat AATA: One who quarrels with his father (81) 


“Gd: Persons having wealthy-relations, 
Exceptions to this rule are also laid down. 
aiani g doers | 
—Yajnavalkya. 
RATE wAgeTS!T afer: | 
—Narada, 188. 


Anybody can be cited as a witness in cases of seduction of women,’ 

theft, assault, lottery, slander and libel, violence and rapine. 
—Yajnavalkya. 

Even the (unfit persons) can be witnesses according to the import- 


ance of the cause. 
—Narada, 


of. Testis lupanaris sufficit ad factum in lupanari—A strumpet is a 
sufficient witness to a fact committed in a brothel. 
_ Examination of witnesses:—The rules relating to the examination 
of witnesses are noteworthy. 
qo: manka | 
Witnesses should be examined in the presence of both the parties, 
emh aA AT aR | 
Sb g mA um a ga: Ja: FA: I 
Evidence given by a witness naturally and without any effort should 


be accepted; and when once’ the witness so speaks out he should 
not be put to too much examination— , 


Re oe ee 
qà e arftrerarg: maA srt: 1 


There is no time-limit for the giving of evidence. As long as a 
‘witness remembers the facts of a case he can give evidence. 


qa ae Fa: aia: wt a fe a 
gent area a aed areqaete II . 
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So long as a person’s vitality is not gone,*and his power of 
memory and hearing are sound, he is entitled to give evidence. 
gA aud Sea: Sagara | 
arts Raama Festa BAIT |) 

f —Narada, 167. 
` The attestors and scribe of a document can give evidence after 
any length of time. An exception is : 

TT HSM a Te: ÀT sta | 
‘ —Narada, 170. 
(1) CANA or a reminded witness— 


sere fale: anita afer: | 

A witness reminded can be expected to remember facts only for 
about 8 years from the date of occurrence and if he attempts to 
speak to facts which occurred more than 8 years ago his evidence 
cannot be given much weight— 

(2) ESSR: Self-offered or casual witness— 
He can be expected to remember facts only for five years. 

(3) TB: Secret witness—Thre¢ years. 


(4) Suta? Defence witness—One year, 
Regarding administration of oath to witnesses, Manu has stated: 
aerate eat aT: | 
Anae qe weg mas: UI 
To a Brahmin, if you speak falsehood your truth will perish, 
To a Kshatriya ‘af you speak falsehood your chariot, bows 
and arrows will perish. 
To a Vysya » 99 your cattle, seeds, and gold will perish. 
To a Sudra » » all the evils in the world will befall you. 
An interesting, exception to the tule is mentioned by Yajna- 
valkya. » =< 
aial È a aT da aera aed |I 
If giving out the truth ‘would result in the capital punishment of 
a person belonging to any of the four castes, a witness may give 
false evidence. ,Vignaneswara, comments upon this passage thus:— 
. If speaking out the truth results in the capital punishment of 
either of the pdties to an action; and suppressing the truth would 
result likewise to a third party, a witness should keep silent. If 
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- “The real owner will be estopped if he stands by and keeps quiet 
without taking any action within the said period of 20 years, 
mAsa arma. Rat RTEA | 
Lawful acquisition is superior to possession except in cases where 
the latter is hereditary. À 


frat aa eda a Aan: HT | 
amm: HUT AT A ANRA HOM II 
When the person who alleges to be in possession cannot estab- 
lish his possession or lawful acquisition of the property, it is the title 
that prevails and not the alleged possession. 
Ra g ABR st afd arrears Il 
If a trespasser who has been in possession for a long time with- 
out any disturbance or objection from the real owner dies, that 
property goes to his heirs, and in an action against the heirs the 
burden of proving title lies on the real owner. | 


—Narada, go. 
If the trespasser himself is sued during his life time, the bur- 
den of establishing possession for 20 years lies on him and if he 
fails to do so the real owner gets the property. In the case of the 
heirs of a trespasser his possession is good evidence in their favour 
only when it is proved that be was in undisturbed possession 
during his lifetime. 
qoreaareed teed AT: | 
Gan ask: aA a aAA | 
—Narada, 93. 


If the trespasser dies pending the suit the burden of proving 

his possession for over 20 years lies on his heirs in the first instance. 
ama fared qh aA aq | 
a TG Hagerty ll: 

Mere proof of possession for three generations even without 
lawful acquisition is good evidence against the real owner, and he 
can never recover that property. An exception is: 

anf: dim ai Frade Rra: | 
wae Meer Arata SA N 


—Narada, 81. 


’ 
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—in cases of mortgages, boundaries, minor’s moncy, deposit, bail- 
ments, women, ‘king’s money’, money of a learned Brahmin, 
the property can be never lost to the real owner for want of 
enjoyment or possession. Narada further states: 


aagi wt =e aoa yay | 
was FT Wy EAR | 
—Narada, 92. 
—Property bailed ; property stolen ; property deposited ; property got 
by force; property taken with permission; property got by the 
servant without the knowledge of the master—in these six cases the 


persons who are in possession or enjoyment of the property cannot 
claim it to the detriment of the real owner merely by virtue of their’ 


possession. 
Presumptions and Circumstantial evidence :— 
regres a: Aa: | 
samda arse Amg: 1 
—Narada, 172. 
—there are six classes of cases which don’t require any proof. 


Circumstances or symptoms etc., alone are evidence in such cases. 
They are: 
(1) ‘seereetsfiray Wa.’ lA person with a fire brand in his 
hand, standing near a burning house may be presumed to be the in- 
(2) IEAJ STA:”1 A person with a knife or sword in his 
hand, standing alone by the side of a stabbed person may be 
presumed to be the murderer. 


(3) SENTRY BNI TCE: | When two persons are 
found engaged in a sudden hair-to-hair fight in the presence of 
a lady the presumption is that it is a case of adultery. 

(4) ‘Berenaftga: ager ata’ | A person with a hoe 
ip his hand standing near a broken bund may be‘presumed to have 
caused the breach. i l 

(5) ‘WaT A a ARE: l A person with an 
axe in his hand standing by the side of a fallen tree may be 
presumed to have felled it. i 

(6) anaE ARN FoOTITESTBPE’ | A person found with 
cloths torn, face and ears reddened ande such other fresh symptoms. 


may be presumed to have assaulted somebody. fe 


94 THE. MADRAS LAW JOURNAL. [1941 


The above list is merely illustrative and not-exhaustive 


‘areata Ba Tees g Wer? | 
—Narada, 175. 


Of the above the first five do not require any rebuttal evidence 
but in the case of the last i.e., alleged assault, battery and slander 
the presumption may be rebutted. As to how the presumptions 
, may be rebutted, Narada states: 


Rae TIAA | 

einai gh TAg | 
for instance one may oneself inflict injuries on one’s body, tear one’s 
cloths etc., run up to the king and lodge a complaint against one 
of his enemies that he was beaten by him. In such cases the king 
or the Judge has to consider four things:— 

tg: i.e. the demeanour of the complainant, his anxiety, the 
tone in which he complains, his general appearance, perspiration etc. 

ii aà: — The nature of the injuries whether they are simple 
or grievous. 

iii MRr:—Poasibilities and probabilities; when there is a swell- 
ing or intumescence on the back of the person, whether it is possible 
or probable that the injury can be self-inflicted. 

v ATA] — Capacity or the strength of the persons, whether 
the complainant is stronger or weaker than‘the accused. 


Missing persons :—If a person is not heard of for 12 years the 
presumption is that he is dead and his obsequies are to be performed 
by his kinsmen. But in the case of missing parents their sons have 
to wait for 15 years and then perform the Sradha. Thus in 


Sea page. 125 it is stated:— eT Mae Tara: 


Wa gad Te Tae aes ata gala | “rae Ha 
aa a ara Fea area: | oe qama ger ta ETRA |” 


Burden of proof in general :—Witlt reference to burden of peoo 
Narada has stated: 


giai aware rat | 


—generally in all cases of money-disputes the burden CoE proof lies 
on the defendant. 


amA AÈ MR Ga g TaT | 


vn cases ofe mortgages, ° gift or sale, burden of proof lies on 
the plaintiff. Bhavaswamy gives this example. A mortgaged his 
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land first to B and then to C. In an action by B,he has to prove 
that the lands were first mortgaged to him. j 


mA g a RR fhaa | 
Reih iard g RA a ar aac Il 


When the defence is res judicata or discharge, burden of proof lies 
on ‘the defendant. When the defence is one of denial plaintiff has 
to prove the case. If defendant admits the claim plaintiff need not 
prove anything. 

Judgments HATA :—A judgment is admissible in evidence to show 
that the matter was once decided ATE. But there are cases 
where the defeated party in the prior action can show that the 
previous decision is not valid and the case should be decided 
again. Following are some of the typical examples. 


eng wat aaar | 
SER: PASAY Ja: Haeaalaara | 
— Narada, 43. 


When the transaction takes place with ladies, during nights, out- 
side the village, in the innerparts of the house and in the midst of 
enemies, even though the matter is once decided it is to be tried 


Miscellaneous: — 
mea St a MST AT aT: | 
ay aga al ARA fae: 1 


—Narada, 235. 


If unfortunately a creditor has not got any documents to evidence 
‘his debt nor any -witnesses and the debtor denies the debt three 
courses are open to the creditor: 


daa AnS a (2) gba = | 
ga: (3) WI: NEAR athe, mA It (2) 
—Narada, 296. 


—(1) demanding often (in the presence of mediators) ; (2) by 
‘tact, making the debtor admit the liability; (3) putting the debtor 
to oath. Narada declares: 


adi Sra wea TET: | . 


Gagan Tost a AN 
i —Narada, 237 


96 THE MADRAS LAW JOURNAL [1941 


When the creditor makes a demand three, four or five times and 
the debtor keeps silent without denying the debt the pram pres 
is that he really borrowed the amount— 


qaam g gree. | 
aneii R ARRA: | 
—Narada, 233. 


When the frequent demanding proves useless, the creditor 
should try the second metliod viz. YM, tact, and proof by 
probabilities, by specifying the place, time, the amount borrowed, 
and the relationship between the parties. 

When: the two methods fail the debtor may -be ee to 
take oath, that he had not borrowed. 
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SUMMARY OF HNGLISH OASES. 


Canana Ri Moas, Lp. v. Union MARINE AND GENERAL 
Insoranoœ Co., Lro. (1940) 4 AU.H.R. 169 (HILL). 


Insurance—Marine insurance—Perils of the sea—Venitlatora 
closed in rough weather—Goods damaged through lack of venti- 
lation—Damage ‘whether dus to ‘‘perils of the sea.” 

Where under a policy of marine insurance a cargo of rice 
was insured against the perils of the sea and during rough 
weather in the voyage the ventilators were closed and the goods 
were damaged through lack of ventilation, 

Held, that the damage having been caused by action neces- 
sitated to prevent the peril of the sea (vtz., to prevent incursion 
of sea-water through the ventilator) it was a loas due to the 
perils of the sea and can be recovered under the Policy. 


Maronanrs Inguranon Co. v. Hunt, (1940) 4 AILER. 205 
(K.B.D.). 


Insurance—Motor inswrance—Non-disclosure of facts in pro- 
posal—Unqualified negative answer—Not to be construed as to 
the best of (proposet’s knowledge. 


Ina motor insurance proposal form in answer to the question, 
‘‘Have you or any person who to your knewledge will drive the 
car ever been convicted ðf an offence in connection with a motor 
vehicle or motor cycle or is any prosecution pending?’’, the 
answer given was ‘‘ No”. 


' Held, thatthe answer was an assertion first of all that he 
has the knowledge which he purporfs to impart and secondly 
that that Knowledge is what he is imparting. The answer to 
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the question was a°material matter and will affect the question 
of liability under the policy. But the insurance company ex- 
pressly contracted in the policy that ‘‘nothing in the policy will 
affect the right of any person indemnified by the policy or of any 
other person to recover an amount under or by virtue of the 
provisions.....’’ The company therefore cannot avoid the 


policy when strangers are claiming under it. 


PorLoor v. Bunt, Lro., (1940) 4 AILE.R. 264 (C.A.). 


Master and servant — Doctrine of common employment — 

It is not sufficient to debar a plaintiff from recovering against 
the employers, in respect of an injury attrihutable to 
another man also in their employment, by whose negli- 
gence the plaintiff has suffered, merely to assert that 
they were both servants of the defendant company or firm in the 
sense that they were both paid their wages by that firm or com- 
pany. The rule does not apply where the injured man and the 
negligent co-employee are not engaged in the same common work, 
or are not fellow labdurers in the same work, or are not engaged 
in different departments of duty. Where the plaintiff 
whose duty was to attend to mail orders was injured 
while driven in a car belonging to the employer for carrying 
servants of the company from one point to another in the course 
of his duties the doctrine of common employment is not appli- 
eable to debar the claim for damages. 


Forester v. Luanminy Sram Co., (1941) 1 All. E., R. 1 
(H.L.). 


Workmsn’s Compensation — Various Industries Scheme 
(Sttcosts, 1931)—Breaking of furnace lining of bricks contain- 
tng silica for repairing—If included in “Crushing silica bricks” 
in the process of manufacture. 

A Various Industries (Silicosis) Seheme (1931) made in ac- 
cordance with the Workmeft’s Compensation Act provided inter 

eaka for compensation for workmen employed in “‘the process 
specified and those processes only’’ in the trades thereunder men- 
tioned and in the case of workers engaged in the manufacture of 
steel or in steel foundries the specified processes were thus des- 
eribed:—‘‘crushing or grinding of silica rock, or any handling 
incidental tọ such crushing or grinding, or crushing or grinding 
of bricks or other articles containing no leas than 80 per cent. 
total silica’’. A workman was engaged in such works and he 
built and repaired smelting furnaces and ladles, and, while 
engaged on the former was smelting bricks containing 


~ , 
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more than 80 per cent. of silica. He had to break 
down old layers of bricks in the inside of the furnace and 
build up new layers. The process required use of crowbars to 
break them down and new bricks often had to be chipped to shape. 
These involved the creation of large quantities of silica dust which 
the workman had to inhale and in consequence contracted ailico- 
sis. In a claim for compensation, 

Held, that the work amounted to ‘‘ crushing bricks containing 
more than 80 per cant. of silica’’ under the scheme and the work- 
man was entitled to compensation. ‘‘Crushing’’ does not neces- 
sarily mean crushing to powder. 

(1940) 1 AllL.E.R. 285, reversed. 


Banuam v. Gamaurne, (1941) 1 AL.E.R. 7 (H.L.). 


Tort—Neglgence causing death—Damages for ‘Toss of er- 
pectation of life’’—Assessment—Considerations. 

In an appeal against the award of £1,200 as damages for 
loss of expectation of life of a boy aged 24 years in a motor 
accident, 

Held, that the damages in fact were ingapable of being mea- 
sured in coin of the realm with any approach to real accuracy. 
The assessment of damages is not to be made by applying the he 
tistical or actuarial test. Such damages should not be calcula 
solely or even mainly, on the basis of the length of life which is 
lost. Before damages are awarded in respect of the shortened 
life of a given individual under this head it is necessary for the 
Court to be satisfied that the circumstances of the individual life 
were calculated to lead on to the balance, to a positive measure of 
happiness. The question is not whether the deceased had the capa- 
city or ability to appreciate that his further life on earth would 
bring him happiness. The test is not subjective and the right 
sum to award depends on an objective estimate of what kind of 
future on earth the victim might have enjoyed, whether he had 
justly estimated that future or not. No regard must be had to 
financial losses or gains during the period of which the victim 
has been deprived. The damages are in respect of loss of life 
not of loss of future pecuniary prospects. The uncertainty 
about the ehild’s future must also be considered. In assessment 
of damages under this head a very moderate figure should be 
chosen. 

(1940) 1 All.E.R.°275, reversed. 


Sosammant, v. Ovstron, (1941) 1 AM.H-R. 14 €H.L.). 


Contract—Formation—Order for goods on the understand- 
ing that the balance of purchase price can be had on hire-pur- 
chase terms—How far a completed contract. 
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The plaintiffs Wished to acquire a new motor van, giving in 
part exchange an old van. On 28—11—1937 an interview took 
place between the partner of the plaintiff firm and a represen- 
tative of the defendants. On the following day the defendants 
wrote to the plaintiffs a letter giving a quotation for the van pro- 
posed to be acquired by plaintiffs and the allowance to be made 
for the old van. On 6—12—1937 in an interview the offer contain- 
ed in the letter of 24—11—1937 was accepted by the plain- 
tiffs. On T—12—19387 defendants wrote to plaintiffs thanking 
them for the order and gsking them to send the official order to 
complete their records. ' This request was complied with by 
letter dated 8—12—1937 in the following terms: ‘‘We beg to 
acknowledge receipt of your acceptance of our order for vehicles 
as per specifications sent on November 25. This order is given 
on the understanding that the balance of purchase price can be 
had on hire-purchase terms over a period of 2 years.” Through- 
out the negotiations the plaintiff wanted to purchase on hire-pur- 
chase terms and there was never any question of an out and out 
purchase by the plaintiffs. The defendants repudiated the 
transaction and in an action for damages for breach of contract, 

Held, reversing the decision of the C.A. in (1940) 1 ALB. 
R. 59, that the crucial sentence, ‘‘ This order is given on the 
understanding that the balance price can be had on hire-purchase 
terms’’ was so vaguely expressed that it cannot standing by itself 
be given a definite meaning. As there was no consensus ad idem 
there was no contract and therefore no breach. 


Luxor (EASTBOURNE), Lip. (In InqumaTion) AND OTHERS: 
v. Coopmr, (1941) 1 All.E.R. 33 (H.L.). 

Principal and ‘Agent—Promise to pay commission on com- 
pletion of sale of princtpal’s property—Wwuling buyer found— 
Principal refusing to complete salo—Agent’s right to commission. 

The appellants were private companies and were the free- 
holders of the Luxor Cinema at Eastbourne and the Regal Cinema 
at Hastings respectively. The board of directors of each of the 
appellant companies was composed of the same individuals and 
one W.B. who was the managing dirgctor of both companies, 
held the majority of the issued shares. On the death of W.B. 
on 11—9—1935 his son H.B. became a director in.higs place. 
Prior to his death W.B. in the summer of 1935 had asked the 
companies’ auditor E. to get an offer for the purchase of the two 
cinemas and E. said that he would appfoach his ‘‘client’’ mean- 
ing thereby the respondent. W.B. was alleged to have said 
that #. would have a commission. After W.B.’s death an- 
other director G. told E. after a dirgctors’ mebting that the 
directors had decided to sell the cingmas and that #.’s client 
should make the offer through the companies’ solicitor who had 
authority to deal with the matter. E. told the respondent of 
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this and the respondent shortly afterwards ‘introduced to E. a. 
prospective purchaser willing to negotiate for the properties. E. 
took the respondent to mest the companies’ solicitor. Ultimately 
on 11—10—1985 after negotiations the solicitor’s firm replied to 
E. confirming that on completion of the sale of the cinemas to the 
purchaser a procuration fee of £10,000 was to be paid to the 
respondent. At the directors’ meeting held on 2—10—1935 to 
consider the offer, H.B. opposed the motion for accepting the 
offer. The sale was not proceeded with and the disposal of the 
cinemas ultimately took place by way of a sale of shares in the 
appellant companies to another party~ In an action by the 
respondent for damages for not carrying through the sale, there- . 
by preventing the respondent earning his commission, 

Held, upon a true construction of the contract the agent aleo 
took the risk of the owner not being willing to conclude the 
bargain with the agent’s nominee and the respondent’s claim 
must fail. An implied term that the principal will not refuse 
to go on with the sale cannot be inferred and as no binding con- 
tract was made between vendor and purchaser, the agent was 
not entitled to the commission. Decision of Court of Appeal, 
(1989) 4 AJ].E.R. 611, reversed. 


GRIFFITHS AND ANOTHER V. SMITH AND OTHERS, (1941) 1 All. 
E.R. 66 (H.L.). 


Tort—Invitation by management of a E school— 
Injury to invites by collapse of floor due to want of repairs—Lia- 
bility—Publio Authoriites Protection Act—Limitation under. 

A building belonging to a non-provided school was nearly 
100 years old. The headmaster with the authority of the managers 
invited among others the plaintiff whose son was a pupil at the 
school to attend an exhibition on the premises. Owing to want of 
repair the flooring collapsed and the plaintiff having been injured 
sued the manager for damages. It was found as a ‘fact that 
those who were charged with the duty of keeping the premises 
in repair had not taken reasonable care to discharge that duty. 
It was the duty of the manager to keep the premises in good re- 
pair out of voluntary subscriptions pr donations and in some 
cases, trust funds or endowments. The action was commenced , 
22 months after the accident and the managers claimed that it 
was barred under Public Authorities Protection Act, S. 1. 

Held, that the managers authorised the exhibitions in the 
course of carrying on the public elementary school and can avail 
themselves of the protection of the Public Authorities Protection 
Act and the actton not having been commenced within 12 months 
was barred. Decision of the Court of Appeal, (1939) 2 AU. 
E. R. 76, affirméd. 
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SUGAR v. LONDON, Mipnanp anD Soormsu Ramway Co. 
(1941) 1 AN.E.B. 172 (K.B.D.). 


Contraci—Ratway ticket—Conditions printed on back— 
Notice drawing attention to it blotied out by date stamp—K fect. 


Conditions were printed on the back of a railway ticket 
referring passengers to conditions contained in the railway time 
tables and bills protecting the railway company against claims 
for damages for negligence. On the ticket issued to the plain- 
tiff the words “For conditions see back” were blotted out by the 
date stamp which was put on the face of the ticket. Ina claim 
for damages for injuries sustained by the plaintiff by falling into 
a hole while she was leaving the station, by reason of the defend- 
ant’s alleged negligence in leaving the hole in a passage, 

Held, that the railway company did not do that which was 
reasonably sufficient to give the plaintiff notice of the conditions 
and therefore the plaintiff was entitled to recover damages. 


CAMPBELL v. CAMPBELL, (1941) 1 AIl.H.R. 274 (C.A.). 
Costs—Solicitor’s lien on costs ordered to be paid to his — 
client—If “property recovered or preserved” within the mean- 
ing of Soltctiors Act (1982), 9. 69—Soltcttor’s common law right. 
By decree nést in a divorce petition the husband the peti- 
tioner was ordered to pay his wife’s taxed costa. The intervener 
in the wife’s cross-petition had previously been dismissed from 
the suit with costs against the wife. The wife’s costs were 
taxed at the sum of £ 826-15-10 to meet which there was a sum 
of £550 in Court. The sum was paid out to the appellant who 
was the wife’s solicitor leaving a balance of £ 276-15-10 unpro- 
vided for. On July 31, 1940, an order was made for payment 
of this balance to the appellant by the respondent. Tho costs 
of the intervener were taxed at £ 802-1-11 and by a document 
dated July 8, 1940, the intervener assigned this sum to the res 
pondent in consideration of his paying her a like sum im cash. 
The appellant took out a summons on August 28, 1940, for an 
order that he should have a charge to the extent of £ 276-15-10 
upon the costs ordered to he paid by the respondent to his wife. 
Held, that without deciding whether costs wereenot ‘‘ pro- 
perty recovered or preserved ’’ within the meaning of Solicitors 
Act (1982), 8. 69 the solicitor’s claim could be made at common 
law for a charging order on a sum orde*ed to be paid as costs. 


JOTTINGS AND CUTTINGS. . 
Unvemune of Mr. GANTI LaxsHmManna’s Portrarr. 


A portrait of the late Mr. Ganti Lakshmanna was unveiled 
at the premises of the Madras Advocates’ Association, on Thurs- 
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day, the Ist May, 1941, by the Hon’ble Mr.” Justice Venkata- 
ramana Rao. 

In requesting His Lordship to unveil the portrait, the learned’ 
Advocate-General (Sir Alladi Krishnaswami Atyar) observed: 

“ I knew the late Mr. JUakshmanna from the days the 
latter was practising at Rajahmundry and I was always impress- 
ed with the careful preparation he made of every case entrusted 
to him, his powers of crogs-examination and his adroitness in hand- 
ling a judge. He always commanded the respect of judges. 
He had a love for ornate expressions and sometimes also for 
quaint phraseology and believed in the dignity and grandeur of 
the spoken word. There was hardly any person at the Bar, 
especially from Andhradesa, who had not received some kindness 
at his hands. Hospitality was the essence of his life. He 
greatly encouraged pundits and scholars and he was generous to 
a fault. By his death the profession is distinctly a loser. I 
am glad to note that the Advocates’ Association is honouring the 
memory of an esteemed member of the profession and I hope that 
the members of the Association will be inspired by the example 
set by the late Mr. Ganti Lakshmanna.’’ 


In unveiling the portrait, the Hon’ble Mr. Justice Venkata- 
ramana Rao said: 

‘When the Honorary Secretaries of the Advocates’ Associa- 
tion invited me to preside over this function I responded with 
pleasure as it gave me an opportunity not only to jom in the 
public testimony of the Bar and the Bench to the utility and 
usefulness of a life which embodied the best traditions of the legal 
profession but also to pay my personal tribute to the memory of 
a comrade at the Bar, whose friendship I cherished. While at 
the Bar, I had many opportunities of coming into contact with 
him and I soon learned to value the talents and virtues which he 
brought into the profession. This function is a testimony of 
your regard and love for him. His portrait will keep his me- 
mory alive and be an inspiration to the future generation of 
lawyers, and particularly, the lawyers from Andhradesa. 

Born in 1877 in Perur, Amalapur taluk, East Godavari 
District, after a distinguished academic career, Mr. Lakshmanna 
joined the Rajahmundry Bar in about 1901. He soon acquired. 
the reputation of being a sound and able lawyer and rose to be 
one of the accredited leaders of that Bar and acted as the Public 
Prosecutor for several pears. Finding the district of Hast 
Godavari too limited for his talents, he desired to have a wider 
sphere for his activities and joined the Madras Bar in 1920. 

The story vf the advent of the Andhras to the Madras Bar 
was an adventure of faith. Quite early a few venturesome 
advocates like my friend Sir Vepa Ramesam tried to carve out 
their careers at Madras. But it was not until Mr. Peri Nara- 
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yanamurti and Mr. Prakasam, who with their boldness and dar- 
ing pushed themselves up, that their settlement for good began. 
Mr. Ganti Venkataramayya, Mr. B.N.Sarma and others left the 
provincial Bar for the metropolis. It was their place that Mr., 
Lakshmanna came to take. Like them, he came to Madras with 
an established provincial reputation and assured of a clientele. 
His industry and capabilities secured him not only an extensive 
practice but also marked him for leadership among his Andhra ` 
fellowmen. When he left ps he was occupying a place among 
the foremost at the Bar. 


Two qualities of Mr. Lakshmanna as an advocate have im- 
pressed me. He was, what I may call, a persistent advocate. 
What he considered to be the crucial point of his argument he 
pressed home from different lines of approach till he assured 
himself that it had gone home. He had a remarkable equanimity 
of temper. Painstaking assiduity was there and warmth of 
debate as well. But I never saw him lose his temper. The 
smile never departed from his lips nor serenity from his argu- 
ment. He presented his case with clearness and argued it with 
considerable zeal and energy. He was a strong opponent and 
I, felt the strength of it in a heavy case where I was opposed to 
him. It went on in the Sub-Court of Bezwada off and on for 
more than a year. It was a complicated case full of facts and 
figures. I admired the labour, energy and the meticulous ac- 
curacy with which he mastered them. Mr. Lakshmanna possessed 
a sound knowledge of law. He never committed the sin of 
arguing a case without reading his papers. His preparation 
was thorough. He was a very conscientious advocate. Mr. 
Lakshmanna rose from the ranks and was a stranger to ‘aloof- 
ness’ His juniors liked him and he treated them like his 
brothers. His clients clung to him. He was a poor man’s 
friend and full of human kindness and it was well known that 
he was generous to a fault. Though bashful and reserved by 
nature, persons who came into contact with him knew that he put 
his friends at ease and conversed freely with them. He was 
a true gentleman. He had the talent of not offending. He was 
often humorous ‘and indulged in witty talk and enjoyed a laugh. 
He deservedly earned a high respect, both from the Bar and the 
-Beneh. 

It is but just and fitting, that this Association, of which he 
was a most useful and respected member for many years, should 
honour his memory by having his portfait on the walls of the 
Association. May his memory be cherished for long. 


Baz’s FAREWELL TO Me. Justica PANDRANG Row. 


There was a large gathering of * Advocates Srk at the 
Seventh Court Hall, on Friday, the 2nd May, 1941, to bid fare- 
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well to the Hon’ble Mr. Justice Pandrang Row, who is retiring 
from service in June. On behalf of the Bar, the Advocate 
General (Sir Alladi Krishnaswami Aiyar) said: 

‘The Bar has assembled here to bid your Lordship farewell 
on the eve of your retirement. In the years you have been 
here with us Your Lordship has won the esteem of the Bar for 
- your intellectual brilliance, your instinctive sense of justice and 
your quick grasp of and insight into the complicated facts and 
legal points involved in the causes which were heard by you. It 
took some time for the Bar to get accustomed to your Socratic 
method, your habit of testing every contention urged by the Bar 
by’a counter-contention or suggestion from the Bench and taking 
counsel by surprise by questioning the very premises which 
counsel might have unguardedly taken for granted; but soon 
the Bar got accustomed to your manner and began to appreciate 
and admire those very qualities... The most adroit counsel could 
not get away from a point put forward by Your Lordship and 
could not cloud the relevant issues by clever evasion or foggy 
verbiage. 

A punctilious insistence on the use of the correct expres 
sion was a striking feature of Your Lordship on the Bench, and 
not infrequently did the Oxford dictionary, when indented upon, 
support you as against some who might swear by the great lexi- 
con which sometimes let them down. Your insistence on pre- 
cision of expression no lees than of thought might occasionally 
have led Your Lordship to what seemed to be bantering sallies 
which, if enjoyable to strangers to the contest, might prove dis- 
concerting to counsel engaged in the fray. But we that practis- 
ed before you came to realise that your only object in question- 
ing was to rivet the attention of counsel to the crucial and 
essential points in the case. 

In your career you have demonstrated that subtlety and 
the power of close ratiocination are not the special characteristics 
of an advocate or a judge recruited from the Bar, and that a 
judge who has not had the advantage of a practice at the Bar 
might as keenly apprecigte the intricacies and subtleties of the 
law as one who had it. I have often felt that a judge, weighed 
down by g knowledge of too much case law and conflicting deci- 
sions might even suffer from it and it may be refreshing and 
stimulating to grapple with a pomt on first principles, though 
the course is by no means clear either to the judge or the advo- 
cate at the present day. > 

More than every other judicial quality what made a pro- 
found impression on the Bar was your passion for justice and a 
feeling, if I mgy say so, fer the under-dog which enabled you to 
get rid°*of oppressive technicalities, if occasionally you were not 
loth to use those technicalities for the purpose of serving the 
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paramount interests ‘of justice. To get to the heart of a case 
and to arrive at a sound conclusion in regard to questions of 
fact involving complicated details and examination of human 
motives is a much more difficult task for a judge, I should think, 
than even to decide a recondite pomt of law with the assistance 
of counsel engaged on both sides, and we have always found 
your judgments on questions of fact eminently satisfactory. In 
no field was this passion for substantial justice more pronounced 
than in the protection of the liberty of the subject and benignant 
interpretation of legislation designed to promote social welfare. 
Your Lordship never exhibited any bias against new methods of 
approaching social problems or ameliorative legislation in this 
regard. The most difficult task of a judge of the present day 
is that, while in interpreting the law and administering it he 
cannot depart or deviate from recognised judicial canons he has 
necessarily to be in touch with the currents of social life which 
demand a freshness of outlook and a broad humanity. 


We will be missing Your Lordship very much in these halls 
for a long time. Let me once again on behalf of the Bar bid 
you farewell and pray that you may long enjoy rest, health and 
happiness. ’’ 


Mr. Justice Pandrang Row in his reply observed: 


“I wish at the duteet to thank you Mr. Advocate-General for 
the kind words which you have used in bidding me farewell. I 
hope that the farewell is only of a judicial nature, for I will con- 
tinue to meet you all in other places where there is more freedom 
of intercourse than between the Bench and the Bar. The Advo- 
cate-General as representing the Madras Bar has shown how suc- 
cessfully a lawyer can make bad things look good. He has painted 
my characteristics in such a way that I could hardly recognise 
myself. Any way what all the Advocate-General had stated, I 
take it, were well, meant. While not taking credit for the good 
things you have said, I shall remember the kind feelings which 
prompted you to utter all these sentiments. I must say that 
while I tried my best to do justice according to law, I have been 
guilty of a certain harshness of manney and perhaps I have ° 
allowed my tongue to get the better of my jydgment and said 
things which ought not_to have been said from my place on the 
Bench or said things in a way which might have been improved. 
In making this confession I have only this excuse, that it was 
all done with the best of intentions and there was nothing in the 
heart. As days passed, I recognised that it was a mistake on 
my part to have allowed my nature to prevail to such an extent 
and I hope the members of the BAr will forget those things. On 
such an occasion like this I do not propose to deal with any gens- 
ralities. It is a purely personal function and therefose it is 
not the proper platform nor the proper time to deal with subjects 
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which are of interest to you. I have fouhd in my life that I 
can say something in the course of a conversation rather than in 
a public speech. I thank you gentlemen for the kindness which 
prompted this function and which has brought you here in such 
large numbers. I feel it not so much as a compliment to me but 
more as an indication of your own never failing kindness. 


The assistance which the Bar has given to the judges is 
something, of which no adequate account could be given without 
some incriminating confessions. I do not propose to incrimi- 
nate myself. I do not want to say how much I have been help- 
ed by the Bar. You may take it as a general statement that 
without you, it would have been almost impossible, in a majority 
of cases, for me to do my work with satisfaction. If I have the 
satisfaction that I have done my duty well, it has been due to 
the ungrudging assistance given by you, in spite of my faults 
of manners and all other sorts of faults. You have been giving 
me assistance in the spirit of comradeship and it is very good of 
you to have thought of having this occasion to make a publie 
announcement of your kindly feelings towards me. On a for- 
mal occasion like this, I do not feel at home but, I may tell you, 
that informally I feel I can hold my own. I thank you once 
again and I hope you will remember me as one who has done his 
work, not wisely nor prudently, but as one who did his work to 
the best of his ability’’. ' 


Jettison of a Judicial Wig.—Like other mundane things, 
even judicial wigs have on occasion suffered mishap. One of 
the most noted of these occurred in the judicial career of Lord 
Ellenborough. On that occasion the Chief Justice was being accom- 
panied by Lady Ellenborough in the tour of the circuit. Like 
quite ordinary persons, the Chief Justice had a profound and 
not unreasonable antipathy to his carriage being encumbered—so 
he put it—with unnecessary band and other boxes containing 
the numerous hats and other paraphernalia of a lady’s wardrobe. 
. On this occasion his Lordship’s foot, after a while on route, came 
in contact with one of *the obnoxious receptacles, whereupon, 
uttering some ejatulations of an objurgatory character, he jetti- 
soned the box, at the same time commanding the coachman to 
drive on. On reaching the circuit town the chief proceeded to: 
array himself for the Bench and demanded his wig, a request 
which was meekly answered by the attendant with the statement 
that ‘‘ It was thrown out of the carriage windowl’’ What is 
the moral? §urely this, that gven Chief Justices sometimes act 
hastily, quite like ordinary mortals, and have to repent at leisure. 
—The [.T., 1940, p. 332: 
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Judicial Author$.—The appearance of a new book from the 
pen of Lord Justice MacKinnon, bearing the title ‘‘On Cireuit,’’ 
is fresh evidence, if that were needed, of the learned Lord Jus-. 
tice’s keen interest in subjects outside those concerned with the 
construction of charter-parties and bills of lading into the mys- 
teries of which he was early indoctrinated while in the chambers 
of the late Lord Justice Serntton. A few of his predecessors 
on the Bench have, like him, also found relaxation and pleasure 
in contributing to belles lettres, for example, Lord Bowen and 
Lord Darling, each possessing a kindly wit and the gift of felici- 
tous expression., The majority of our judges have been con- 
tent to add to the wealth of precedent which we study not 30 
much for pleasure but for professional edification. Some people, 
no doubt, possess a catholic taste in letters, as had a former 
Archbishop of Canterbury, who at a social gathering remarked 
that he had never read a book from which he had not derived 
some profit. Among his hearers on that occasion was Mr. 
(later Vice-Chancellor) Wickers, who quietly asked, “Did your 
Grace ever try the second volume of “Veasy and Beams’,’”’ a 
work not unfamiliar to equity practitioners but not regarded as 
containing the sprightly product of Lord Eldon’s intellect. One 
gathers that this volume had not come within the Archbishop’s 
course of reading.—The S.J., 1940, p. 709. 


The Week’s Personaltty.—When Sir James Scarlet became 
Lord Abinger, Chief Baron of the Exchequer in 1834, he left 
behind him a greater reputation as an advocate than he was to 
acquire in his ten years as'a judge. At the Bar his success had 
been extraordinary and his influence with judges almost 
magical. The wits said that he had invented a secret machine 
to make the members of the court nod their heads to his proposi- 
tions and once an angry opponent suggested that the King’s 
Bench Judges virtually allowed him to preside there. Yet, he 
did not usually rely on the rhetoric of advocacy, nor was he a 
deep-read lawyer. An easy gentlemanly, colloquial appeal to 
the understanding of his hearers, helped by a musical voice and 
4 handsome appearance, somehow made his arguments seem 
obviously right. His way with juries was not to address them 
collectively, but to select one with whom he reasoned ās best he 
could, placing himself as it were in mental communication with 
him and going on till he felt he had conyinced him. When he 
appeared for the defendant in an action over a nuisance alleged 
to be dangerous to health, his cross-examination of the plaintiff’s 
chief witness, a lady who lived near by consisted almost entirely 
of solicitous enquiries as to her domestic relations. She became 
most confidential and out of her own. mouth he showed that in 
the immediate vicinity of the alleged nuisance ahe had reared a 
large, healthy family—The S.J., 1940, p. 716. 
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Hog and Bacon—Among other stories recalled by Balfour 
Browne is that which tells of the play on the words ‘‘Hog’’ and 
<‘ Bacon”. It seems that Sir Nicholas Bacon, the father of 
the more famous Francis, was reputed a very great judge in his 
day. Once, when going the northern circuit, he had to sentence 
a prisoner named Hog, who, when called upon to state why he 
should not be punished for the offence with which he was charg- 
ed, pleaded, somewhat irrelevantly, that he was akin to the judge. 
‘How is that?” asked Sir Nicholas. “If it please you, my 
Lord,’’ was the answer, ‘‘thy name is Bacon and mine is Hog, 
and in all ages Hog and Bacon have been so near kindred that 
they were not to be separated.’’ According to the legend Bacon 
pere’s reply was this: ‘‘Aye, but you and I cannot be kindred 
except you be hanged, for Hog is not Bacon until it is well 
hanged.’’ If this story is not strictly authentic it is certainly 
ben trovato, and it had, also according to legend, a modern 
replica, for it is said that on one occasion Mr. Justice Hawkins, 
being asked what he would have for lunch, looked down the table 
and then said, ‘‘ I will try some of that hung beef”. “It is 
not hung beef,’’ said some one but added, ‘it will be sure to be 
hung if the judge tries it,” an apt observation in view of that 
judge’s alleged ‘‘ hanging and quartering °’ propensity.—The 
L.T., 1941, p. 10. 


Hot and Cold.—Last term while the Court of Appeal was 
sitting in a basement shelter one day the Master of the Rolls 
suggested that Serjeant Sullivan who was engaged in the case 
might find the open door-way near him too cold. “ The super- 
ficial area of some counsel,’’ replied the Serjeant ‘‘does not pre- 
sent much bodily surface to the draught.” Those who have 
been discriminating enough to read his reminiscences will recall 
a delightful sketch of ‘‘Bones’’ Sullivan standing beside ‘‘Belly’’ 
McSwiney, drawn when they were both King’s Serjeants in 
Ireland, and will understand what he meant. Whether or not 
there is a scientific law of protective leanness, the attitude cf 
Bench and Bar towards draughts has long run to extremes from 
Mr. Baron Parke, who on the coldeat day of early spring would 
insist on eyery window in court being open, to a much later judge, 
who would have them all shut and get a policeman to sit on 
the ventilator. Among the adherents of the former school can 
be numbered Judge Kenstam, the ‘‘ fresh air judge,’’ who once 
in ordering the opening of the windows complained tHat 
“ asphyxia seems to be a favourite form of death in many of our 
courts. ’’ Between the two-forms of suffering Mr. Justice Goddard 
found himself in a difficult position at Durham a couple of years 
ago, fore while he complained that ‘‘ judges, jury and counsel can 
hardly keep awake sometimes because of the stifling atmosphere,’’ 
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he found that ‘‘the enly way of ventilating this court is by 
opening a series of doors on the left of the judge causing a cold 
draught on one side of his face.”’—-The 8.J., 1941, p. T. 


Fire in Bristol.—The flames which destroyed the old Crown 
Court at Bristol during an air-raid very fairly spared the new 
Civil Court, for that was put up five years ago to replace a build- 
ing likewise burnt down, a structure of which MacKinnon, L.J., 
in his new book of circuit reminiscences, writes: “I do not remem- 
ber that there is any reason to regret it.? I wonder whether 
the great Sword of Justice, which hung on the walls of the Crown 
Court, perished. Ordeal by fire is nothing new for Bristol. 
The great riots of 1881 were among the fiercest popular out- 
bursts these islands have seen, the old Mansion House, the Bride- 
well and the Bishop’s Palace being. burnt by the mob. In the 
result a Special Commission sat to try a hundred and two pri- 
soners, but though eighty-one were convicted only five were 
hanged.—The 8.J., 1941, p. 7. 


Hypothests—Among the many Saturday evening diversions 
provided by the British Broadcasting Corporation there recently 
appeared a parlour game called ‘‘ Hypothesis ’’, said to be “ for 
the highly intellectual and the very serious folk, not forgetting 
those with a sense of humour’’. Those taking part were a lawyer, 
a scientist, a historian and an economist. The game consisted 
in putting a hypothetical question to each member of the group, 
and after some slight discussion the appropriate member of the 
group provided the answer. We trust that we are not unduly 
sensitive in detecting a good humoured ‘‘ baiting ’’ tendency in 
the question addressed to the lawyer, which was ‘‘ What would 
be the state of society in this country if there were no legal pro- 
fession?’ In the course of the discussion the debaters arrived 
at the conclusion, somewhat startling to professional ears, that 
the golden age would have arrived simultaneously with the dis- 
appearance of the legal profession. It was a relief to hear that 
it was not a case of post hoc propier hoc, but only because man- 
kind being perfect in a golden age there would be no „need for 
either law or lawyers. Quite apart from golden ages, as tho 
lawyer pointed out, there must be law in every civilised society, 
and a certain fifteenth century King who had tried to dispense 
with lawyers in his Parliament (called the ‘‘Unlearned Parlia- 
ment’’) soon found out the difficulty of doing so, and the Parlia- 
ment came to a quick end. He truly stated that the Workmen’s 
Compensation Act was originally devised so as to be understood 
by everyone and therefore presumably to dispense ‘with the need 
for any resort to lawyers, but in fact it had put more money into 
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the pocket of lawyers than any other piecé of legislation. It 
might be added in respectful amplification of this important and 
little-understood point that the fault of disputing the meaning 
of ambiguous language lies at least as much with the litigant as 
with the lawyer. From the lawyer’s point of view the best draft- 
ed Act of Parliament is one which contains the fewest possible of 
those ambiguities and vaguenesses which are to be found im 
abundance in the written and spoken language of the Emglish 
and other literary people. That explains, to some extent, why 
parliamentary draftsmen have evolved a language which, though 
frequently baffling to the layman, and sometimes in its more in- 
volved passages to lawyers and judges as well, at any rate seeks 
to express definite and accurately ascertainable ideas through 
the medium of agreed words and phrases.—The 8.J., 1941, p. 
50. 


“The Fifth Freedom ’’—Every lawyer will appreciate the 
full value of what the Lord Chancellor termed ‘‘ the fifth free- 
dom ’’ at the opening of a War Weapons Week at Kingston- 
upon-Thames on 24th January. He quoted President Roosevelt’s 
recent reference to the four freedoms which every true demo- 
cracy must seek to secure—freedom of speech, freedom from 
want, freedom from insecurity, and freedom’ from fear. The 
fifth freedom, said Lord Simon, was the freedom of every citizen 
+o appeal to the Courts to protect him from injury and insult 
even though the wrong was committed by the misuse of official 
power. His lordship instanced the impossibility of applying 
for a writ of habeas corpus from a German concentration camp 
‘or suing the Gestapo for damages. Even in cases of detention 
under the necessarily stringent Reg. 18-B of the Defence (Gene 
ral) Regulations, 1939, applications to the High Court for writs 
of habeas corpus have been heard by the High Court. In In re 
Sabini on 20th January the Lord Chief Justice remarked on the 
importance in cases in which the liberty of the subject was in- 
volved of observing with scrupulous accuracy the provisions 
invoked. The mere existence of such remedies as the writ of 
habeas corpus and actions for damages for assault and false im- 
prisonmept is sufficient to deter any offender, official or other- 
wiso, against, ‘‘ the chartered right of Englishmen”. This 
freedom, wpn as Blake said, ‘‘in many a glorious field,” will 
be won on glorious falds again, and only then civilised society 
will be able to resume its progress towards the freedom from 
want, insecurity and fear which President Roosevelt put as the 
goal of every democracy.—The S.J., 1941, p. 50. 


[Exp or Votume 1941—I.] 
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THE LATE Mr. S. SRINIVASA IYENGAR. `` 


The death of Mr. S. Srinivasa Iyengar is an irreparable loss to 
the legal profession and has deprived it of a most brilliant lawyer 
and a forceful personality. Born in 1874 and enrolled as a High 
Court Vakil in 1898, he had the good fortune of being associated 
in the early days of his professional career with that great legal 
luminary, Sir V. Bhashyam Iyengar, and of coming into contact 
in the forensic field with other lawyers of eminence like Sir Sankaran. 
Nair, Messrs V. Krishnaswami Aiyar and P. R. Sundara Aiyar and 
Sir K. Srinivasa Iyengar. From about 1907 he was easily in the 
first flight taking rank with the giants ofthe past. When still very 
young he read a paper on Hindu Law Reform which immediately 
impressed the profession and even public men outside as showing 
not merely the subtle mind of a practising lawyer but a man capable 
of deep thought on questions of sociology. When in 1916 he was 
appointed Advocate-General, though he was then the youngest 
Indian in our Presidency to hold that office, being but forty-two years 
old, it was recognised on all hands that it was but a fitting recognition 
of the stature that he had then attained at the Bar. A man of the most 
acute intellect and great learning, a quick thinker and tireless worker, 
he was one of our ablest lawyers of all time. For accurate and 
intensive learning, for deep and wide kwowledge, for a keen and 
penetrating intellect — original as well as subtle — he had few equals 
and stood almost unsurpassed. Except perhaps‘during the last few 
years of his carcer at the Bar, there has been hardly any litigation 
of importance in this century in our Presidency, with which he has 
not been associated as an advocate for one side or the other. What-: 
ever branch of the law he had to argue, whether it was a question 
of Hindu law or of trusts, or a question of property law or the cons. 
truction of a code or a statute he was casily a facile princeps, compelling 
the admiration of his opponents and producing a powérful impression 
on the minds of all about his mastery of the fundamental principles 
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of jurisprudence and case-law. As an advocate he stood for thorough 
and conscientious preparation of cases, careful and cogent arrange- 
ment of facts, and mastery of even the most minute details relating 
to the same. His thoughts always outpaced his expression and 
he was frequently so far ahead of those associated with him in 
the case ds regards the turn that could be given to any particular 
fact or to any suggestion from the Bench, that he used to grow:im- 
patient with them all. His mind was always alert and resourceful 
and his industry was something prodigious. Even after he had 
practically retired from the Bar, his services were availed of in a 
number of cases such as the Venkatagiri maintenance case and the 
Punganur adoption case. By his new edition of Mayne’s Hindu law, 
a considerable part of which he has almost entirely re-written, he has 
laid the profession under a deep obligation. As President of the 
Madras Advocates’ Association for a number of years, his advice 
and guidance were always helpful. He was a member of the Editorial 
Committee of Our Journal during 1912-1916 and the association is. 
one that will always be cherished by us. 

The lure of public life had always powerfully influenced Mr. 
Srinivasa Iyengar. But for it he might easily have found a place on 
the Bench of our High Court, if a preferment of that kind had been 
acceptable to him. In all his public activities since he relinquished 
the Advocate-Generalship in 1920, his vigorous personality often. 
asserted itself but sometimes also led to clashes leaving his main 
objects and purposes unfulfilled. Only sixty-seven years old, 
Mr. Srinivasa Iyengar with his dynamic personality and wonderful 
talents was too young to die and it is matter for deep regret that 
his services should not have been available to us all for a longer 


period. 


ANSWERS TO THE QUESTIONNAIRE 
ISSUED BY 
THE HINDU LAW COMMITTEE. 
I.e By Mr. T. R. Venxararama Sasra, C.I.E. 


Part I: Question 1.—Which of these two alternatives, (whether 
the Centre should legislgte with respect to property other than 
agricultural land at once making the law take effect from a date 
dependent in each Province on the date of the necessary supple- 
mentary provintial legislation, or whether the Centre should legis- 
late and bring the law into force, leaving the Provinces to do 
whatever they think fit with respect to agricultural land) would 
you prefer ? Or, would you prefer to have no Central legislation at 
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all until there are normal legislatures in all the Provinces? Or, 
have you any other suggestion ? . ` 

Laws of succession must apply alike to all forms of pro- 
perty. There should not be one rule of succession to agricultural 
land and another rule of succession to all other forms of property. 
It is rather unfortunate that two different legislative authorities 
should be vested with the right to frame laws of succession to 
different kinds of property. The right to legislate resting, as it 
does, with two different legislatures, their agreement to the same 
scheme of succession is necessary before legislation can equally affect 
all property alike. And if the scheme of succession is to be applicable 
to the whole of India, that is to say, to all the British Indian Pro- 
vinces, then all the Provincial legislatures have to agree to the Central 
legislature’s scheme of legislation. A small point of difference 
between the legislatures that have to agree must hold up the legis- 
lation. A single legislature must have the power to frame laws of 
succession for all India so as to affect all forms of property. That 
of course assumes that public opinion all over India is keen on having 
one uniform law of succession for all Hindus. 


As the Questionnaire points out, the legislature is not functioning 
in what might be called the Congress Provinces. Until the legis- 
latures begin to function in those Provinces, this legislation cannot 
usefully proceed. If the Central legislature now passes a measure, 
and the Provincial legislatures or any of them raise objection later 
to any provision or provisions, the whole thing will have to be re- 
considered. As things now stand, the only thing that one can say 
is that unless there is such clear unanimity of enlightened opinion 
as gives us fair hope of final agreement of all the Provincial legislatures, 
the present legislative effort might turn out to be so much wasted 
labour. It seems to me really very difficult to be sure of final agree-~ 
ment on the part of all the legislatures concerned to any scheme 
however widely supported by public opinion. That the scheme 
was evolved at the present juncture may itself prove to be an objection 
to it when it comes up later on seeking the approval of the legis- 
latures. e 

The idea of a uniform law for All-India has now for along time 
appealed to me as eminently desirable. If there was the smallest 
chance of all the communities agreeing to asterritorial law, I should 
personally be willing to entertain the -idea of departing from the 
Hindu law scheme of succession altogether. But there is not the ghost 
of a chance of such agreement. Our brother Muslims*will not agree 
to depart from the Shariat law in any the smallest respect. A 
uniform territorial law for all communities being out of the qtestion, 
a uniform scheme of succession applicable to all Hindus is the only 
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thing that can be considered, and this Committee is concerned only 
with that question. . 

Even in regard to this question, the first impression is that the 
Provinces are not yet ready to consider it. It is very doubtful 
whether the Mitakshara and the Dayabhbaga can strike a middle line 
acceptable to the generality of people now under cach system. It is 
less doubtful, but still doubtful, whether the differences between 
the Provinces in regard to the administration of the Mitakshara law 
can be surmounted in the present state of public opinion. In any 
case it is a matter in regard to which opinions may be gathered and 
the Committee will then be able to say how near we are or how 
far we are in regard to any such unification. As a first impression 
I may say that the unification of all the Provincial divergences in the 
administration of the Mitakshara may be feasible; unification 
inclusive of the Dayabhaga is more difficult. 


My suggestion is that the question may be studied in the light 
of public opinion and if a unified scheme appears feasible a Bill 
may be got ready and published so as to elicit opinion in regard 
to it. 

I am also of opinion that the legislation should be brought into 
effect at the same time in the Centre and in the Provinces by 
parallel legislation and it must therefore wait until such time as all 
the Provincial legislatures are in a position to assist in the framing 
of a scheme acceptable to all concerned. It will not do to legislate 
in respect of ‘all property other than agricultural land, leaving the 
provincial legislation as to agricultural land to a later time. 

Question No. 16.—Which, if any, of these alternatives, (namely, 
whether with a view to avoid piece-meal legislation every Hindu 
should be empowered to make a formal declaration before a pres- 
cribed authority that his property should devolve according to 
Hindu law, in default whereof the property was to devolve accord- 
ing to the Indian Succession Act, or whether power should be 
given to make a declaration that the Succession Act shall 
apply failing which thg property was to devolve under Hindu 
law, or whether the rules of the Succession Act or a set of rules 
representing the greatest common measure of the rules of succession 
in the various schools of Hindu law should be made applicable to 
all Hindus, after a specified date) would you prefer? etc. 

The growth of a uniform system of law cannot be promoted by 
an option given to each individual to choose as between two schemes 
of succession. e» 

. There are laws of succession. There is a law of wills, within 
limits giving tò individuals the right to determine the devolution of 
their property. Broadly speaking, the intestate law of succession 
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represents the general sense of the community as to the presumable 
preferences of the individuals of that community as to the devolution 
of their property. Subject to such restrictions as the law imposes 
on testamentary dispositions the individual is allowed to alter or set 
aside the line of succession according to his choice. That more 
than a third should not be disposed of by will, or that a member of a 
joint family shall not dispose of joint family property by will, or that 
the devolution shall not be controlled beyond a certain point of time 
are all illustrations of the restrictions which the law imposes on 
testamentary disposition. 

Is the choice of the Indian Succession Act or the Hindu Law 
anything like the exercise of the power of making a will? Is it re- 
vocable? I think not. It is a choice once for all. The power of 
executing a will is still there to help him if he should regret the 
choice made. If each man or woman is given this option, then 
husband and wife, father and son, and mother and daughter, may 
choose different ways. Is it intended that subsequently born children 
should be bound by the parent’s choice of the law of succession, as. 
he may be by the parent’s change of religion? What is to happen 
if the mother and the father had chosen differently. Does the son 
follow the father, and the daughter the mother? Apparently it is 
-hoped that at some time all will have chosen the Indian Succession 
Act. As far as I can see the suggestion seems to be individual choice 
for all men and women in each generation. If I am right in that 
assumption, I see nothing but appalling confusion as the result, 


however unintended. In any case I am clearly of the opinion that ` 


this is the worst possible approach to the securing of a uniform law of 
succession for all Hindus. 

Neither option stated in the question is acceptable to 
me. Many people would feel repugnance to a course which 
involves throwing-overboard our own laws of inheritance and agreeing 
to adopt instead a wholly different Jaw of inheritance. I must 
myself confess to a similar feeling in accepting the schemé ‘of the 
Indian SuccessionSAct in supersession of the Hindu law however much. 


the scheme of the Indian Succession Act might be otherwise accept- 
able. The only proper solution is to weave into our qwn laws of 
inheritance such changes as new and changing circumstances and 
conditions of our time might seem to demand. 

The changes that might be made and the principles that might 
be accepted as the`basis of those changes I shall put down separately.* 

They can be taken into consideration only after the Committee 
has decided whether to embark upon, the scheme of unified legis- 





* See the Tentative proposals infra. el 
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lation and if so to what extent unification should be attempted in 
immediate legislation. ° 
TENTATIVE PROPOSALS. 

If the Mitakshara and the Dayabhaga are to have a unified 
scheme of succession the following suggestions are worth considera- 
tion :— 

Right by birth of the Mitakshara system should be made appli- 
cable everywhere. 

Survivorship is to be abolished except in the case of an un- 
married minor’s death without division of his share in his lifetime. 

Agnates and cognates are to be shuffled in on the principle of 
propinquity or religious efficacy as in Bengal Dayabhaga. 

Female heirs who are related by blood connection with the 
propositus should have absolute estates as in Bombay and the female 
heirs who enter the family of the propositus by marriage arejentitled 
only to limited estate. 

Note : The Dayabhaga may not agree to the right by birth. 
The Mitakshara may not agree to the cognates being shuffled in 
among the agnates. The daughter and the daughter’s son. though 
cognates came in on a peculiar history of their own. What the 
appointed daughter originally obtained by the appointment has now been 
extended to the case of daughters and daughter’s sons who are “ even 
as the son and son’s son.” The recent introduction of the cognate 
descendants and the sister and her son among the agnates has already 

- cut into the Mitakshara preference of agnate claims. The Mitakshara 
has also lost the right of survivorship in recent legislation in the 
case of the new heirs introduced. ` 

A scheme of succession discarding the preference “ of the near 
to the remote” of the Hindu law and approximating to the rule 
of distribution as in the Muslim law or in the Indian Succession 
Act has already emerged in recent legislation. In the conditions 
of our time and in the agitation for the recognition of women’s rights 
that trend is inevitable. Nor is it wholly alien to the spirit of 
earlier Hindu law which allotted shares on partition to the mother, 
the son and the daughter. In the devolution of separate property 
as distinguished from the devolution of joint property, the principle 
of nearness exclusively held the field and that is now being attacked 
and sought to be modified. 

If the Dayabhaga could allow the introduction of right by birth, 
if the doctrine of survivorship associated with the right by birth could 
be accepted in the modified form put down above by the Mitakshara 
and the Dayabhaga alike and if as to woman’s estate the distinction 
between sthose cbnnected by ‘blood and those connected by marriage 
could be accepted in all the Provinces a unified scheme of succession 
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will be possible. Eath Province will have contributed to the scheme 
and each Province will have given up part of its principles for 
the effecting of the necessary compromise. I am not wholly clinging 
to any of these items as an absolutely necessary condition for the 
unification. If other suggestions are made, I am willing to consider 
them. Unification is worth some sacrifice on the part of every one. 
It is not possible without “ give and take.” 


Questions 2 to 5.—These questions relate to what ought to be 
the respective position and rights inter se as between a widow, 
widowed daughter-in-law or grand daughter-in-law and a daughter 
for purposes of succession to the property of a deceased Hindu. 
They expose the incoherence and lack of principle in the provision 
for the daughter-in-law and the grand daughter-in-law in the pro- 
visoes to section 3 (1) of Act XVIII of 1937. In contrast to them, 
the provision in section g (2) is not without support in the 
principles of Hindu law. Survivorship left the widow with only 
maintenance. If survivorship is set aside, she may well succeed 
to her husband's share for life as a full provision for her maintenance. 
While heirship to the husband is nothing new or unnatural, heirship 
to the father-in-law is an innovation on no principle known to the 
Hindu law. The result of such innovation is a crop of problems 
the solution of which cannot be based on any principle. 


Joint family property is‘divided among those entitled to benefits 
out of it. Some took shares and others maintenance. Even the 


share was only maintenance where a female heip took it. The, 


separate property of a person is not divided among the near relations 
but taken by them in the order of nearness. The widow, mother, 
grandmother, daughter, sister did not take together, but widow, 
daughter, daughter’s son, mother, grandmother and sister took in 
succession. Ifa daughter-in-law is to be a sharer with son, grandson 
and great grandson, how can these be ignored ? 

So far as the expansion of women’s rights is concerned, the 
provision of a daughter’s share along with the son of the one-fourth 
of the law-givers or one-third, not morg than a half, is sufficient. 
Every daughter-in-law is a daughter in some family and she will 
take her share there. ` The succession to the estate of one who leaves 
sons and daughters and a widow may be fixed by giving one share 
to widow, one share to,each son and the fractional share fixed for a 
daughter. (I am proposing later that the widow’s share should be a 
life estate and the daughter’s an absolute estate.) 


If I go on to deal with the questions 2 to 5, T have but two 
objects to show how difficult it is to provide a logical solution and 
how you are driven to the repeal of the two provisoes as*the least 
that is required to put things straight. 
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Now a daughter-in-law cannot be placed òn any higher footing 
than the daughter. If the daughter-in-law is to be admitted to a 
particular share, the daughter will have to be admitted to at least 
the same share. If the daughter-in-law is admitted to a share along 
with the son (that is, her deceased husband’s brother), the daughter 
must also be admitted to a share along with the son. The daughter 
had a share under the Hindu law at one time, though it has now 
become obsolete everywhere. The process by which it became 
obsolete may be readily visualised. It was at first deemed a pro- 
vision for maintenance and marriage. The text easily lent itself 
to that construction. Therefore those already married were cut out 
as having had their share. Then the unmarried were deemed 
entitled only to a similar provision. If they were maintained and 
married, they cannot ask for a share in addition. There are other 
cases in which a previous provision is treated as liquidating pro tanto 
claims that arise later. One may perhaps add to this the latter- 
day consideration that the marriage expenses of girls in the result 
proved not merely as the allotment of the due share but complete 
pauperisation of the family. Further allotment may not justly be 
due in such cases. In fact one may well apprehend that the allot- 
ment of a definite share might reduce the concern of the brothers 
in getting her duly married. Nevertheless if the daughter-in-law’s 
share is to be retained ‘the daughter must be allotted a share. This 
allotment to a daughter, at any rate, is not an unprincipled in- 
novation, but the restoration of an old law in a somewhat extended 
form. One-fourth share was the ancient rule. If that is the share 
that the daughter takes with the son, the daughter-in-law can be 
allowed to take no more. To allow her an equal share with a son 
and to allot less or nothing to the daughter is to promote fiction 
to a higher level than fact. 


Now I take up the questions 2 to 5, each in its turn. 


Question 2 : What would you desire to be the position as 
between the widowed daughter-in-law and the daughter, (where a 
Hindu dies leaving these relations only)? 

In the case given the daughter is the heir under the Hindu 
law. The daughter-in-law was no heir. At best she had a right to 
maintenance from the father-in-law’s separate property. Curiously 
the Act XVIII of 1937 gts rid of the daughter as heir and puts the 
daughter-in-law in.. As I said, reality is here ousted by fiction. 
This illustrates how benevolence rooted in sentiment and not in 
reason might throw a well-knit system out of order. 

- On the provisions of the Act for the daughter-in-law and grand 
daughtertin-law “being retained the only suggestion that one can 
make is that they should take equally. The daughter-in-law and 


J D i 


I] THE MADRAS LAW JOURNAL. 119 


the grand-daughter-ħ-law, if they belonged to one branch of the 
family, can only take together a daughter’s share. The daughter 
being the real heir and these other relations being new introductions 
and their allotments coming out of the daughter’s share, I make 
the suggestion that these others should have their shares for life 
with remainder to the daughter and her heirs. It is a part of her 
property temporarily subtracted from it and falling into it again 
when it has served the purpose of maintaining the life tenants. 


If instead of daughter there was mother or grandmother or 
sister the same principle is to be applied. The legal heir is the 
owner of the whole, the shares allotted to the others are to be life- 
estates with a vested remainder to the heir from whose share these 
are subtracted for the maintenance of the new sharers. 


Questions 2 (a) and (b) : Should there be different rules accord- 
ing as the daughter is unmarried or married, rich or poor? Should 
a daughter who is a widow without male issue be excluded ? 


No difference need be made between married and unmarried, 
rich and poor, widow with or without children. 


Question 3: This question relates to what ought to be the 
position where a Hindu dies leaving a widow, a widowed daughter- 
in-law and a daughter. 


One view may be that the widow is the legal owner and that 
the daughter-in-law takes a share with the remainder vested in the 
widow. After the mother both rights pass to the daughter. This 
solution has a certain illogicality in it. It might be put in two 
ways. If a son is there, it was suggested that a share should be 
given to the daughter also. That share should be given even if there 
is no son. In fact a larger share should be given in the absence 
of a son. And it may also be said that the daughter should not be 
excluded when the daughter-in-law is given a share. 


The preferable solution is to give the mother a son’s share and 
` to the daughter and the daughter-in-law each a quarter share (or 
the fraction fixed) as our principle was fo put the latter no higher 
than the former. Of course in due time all the property will pass 
to the daughter and further devolution depends upon the character 
of the estate which we allow to a daughter dealt with later on. 

Question 3 (a): When a Hindu dies leaving only a widow and 
a daughter, should the daughter take equally with the widow 
exactly as a widowed daughter-in-law would do upder the above 
Acts ? 


My previous answers involve one-fourth or ‘one-third to the 
daughter and a full share to the mother as in the case of the son. 
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Question 4: A Hindu dies leaving a widdwed daughter-in-law, 
a son and a daughter; what would you desire to be the position 
as between these three in such a case? 


The answer to this is already expressed. The son takes a 
share ; the daughter and daughter-in-law take each a quarter share 
or the share fixed. s 


Question 5: (Assuming that the daughter is to be put on the 
same footing as the widowed daughter-in-law, which arguably is 
the same as that of a son in regard to the separate property of the 
deceased owner) should this be done in all circumstances, even when 
there is a surviving son of the deceased, or only in certain defined 
circumstances ? 

S. 3 (1) of Act XVIII of 1937 applies only to separate property ; 
S. 3 (2) to joint family property. This is answered in the last 
question. Equality in the absence of a son or mother and in their 
presence one-fourth or other fixed fraction of the son’s share for each. 

Question 5 (a): When a Hindu dies leaving only a son and a 
daughter, should the daughter take equally with the son exactly as 
a widowed daughter-in-law would do (under the Act of 1937 as 
amended in 1938) ? 

The daughter takes a one-fourth share, if we are restoring the 
old fraction exactly. As we are reconstructing it anew we can fix 
the fraction as ‘we like. Instead of one-fourth it may be fixed at 
one-third. As we are extensively cutting into the son’s share 
according to the scheme of Hindu law, I am not suggesting equal 
shares for son and daughter. 

On the last-unnumbered question after 5 (a) concerning cases 
of the mother and other relations I have answered it under ques- 
tion 2 for the case in question 2. In question g if the competitors 
are widow and mother unless the mother comes after the widow, as , 
under the Hindu law, they can only be made to rank equally. 


I MUST CONFESS THAT THERE IS NO PRINCIPLE ON WHICH A DAUGHTER-, 
IN-LAW OR A GRAND DAUGHTER-IN-LAW I8 ALLOWED A SHARE WITH 
THE 80N AND A MOTHER OR GRANDMOTHER OR SETER GETS NO SHARE. 
AND If A SHARE I8 TO BE PROVIDED AT THE SAME TIME THERE IB NO 
REASON FOR LESS THAN EQUALITY BETWEEN WIDOW, MOTHER AND 
GRANDMOTHER. AND HOW I$ THE DAUGHTER-IN-LAW NEARER OF 
KIN THAN A SISTER? 

All the above suggestions are arbitrary and all are proofs that 
the daughter-in-law’s introduction as an heir to the father-in-law is 
the source of all the confusion. If the daughter-in-law is heir along 
with the widow, how can ‘a mother or grandmother or sister be 
excluded? The cutting out of the daughter-in-law is the neatest 
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solution. If shares are provided for the daughter it will serve every 
woman who must be a daughter in her own family. If a share is 
to be ‘given to a woman who has entered into another family she 
may have a share as a widow or mother or grandmother. If these 
are provided, the expansion of woman’s rights will be secured 
amply without sacrifice of principle or logic. 

Question 6: Where a Hindu dies leaving a widow and an 
adopted son should the former take the same share as a son born 
to her after the adoption or the same share as the adopted son ? 


The widow and the adopted son should take equally. It is 
only when there is a. subsequently born aurasa son the adopted son 
is reduced in status and in share according to the Hindu law ; 
and them on a partition the mother has equality with the auras 
- son. Until an aurasa son competes he is equal to an aurasa and 
on that basis is allowed even collateral succession on the adoptive 
father’s and mother’s sides. If an aurasa son is born and dies with- 
out a gon or a widow the position is the same, the mother and the 
son take equally. It is possible to suggest in this case that the 
mother should take the share of an aurasa son on logical grounds. 

Question 7 : Where a Hindu dies leaving only a widow and she 
later on adopts should the adoption divest the widow of the entire 
estate or only to the extent of one half of the estate ? 


Even in this case the adoptive mother and the adopted son 
take equally. How can fiction be placed on a higher footing than 
fact? The adopted son has under the law the same legal rights in 
his father’s estate as he would have had if he had been born on 
the date of his adoptive father’s death and in fact considerably 
less because the will of the father would prevail as against him. 
In any case he can have no higher right than a son born after the 
father’s death. 

Question 8: (Where a Sudra dies leaving a widow and a 
dasiputra) should she inherit the same share as an ordinary son or 
as the dasiputra ? 


Under the Hindu law an illegitimate son of a Sudra gets an 
equal share with a widow, or a daughter, or a daughter’s son. Why 
alter it? The text is: “ Abhratrko hare saroam dukitrnam sxtadrte,” 
which posits that an illegitimate son by himself takes the whole in 
the absence of a daughter’s son. ° 


Qpestion 9: (Where a Hindu dies leaving a widow and a son 
of an anuloma marriage) should the widow inherit the same share 
as an ordinary son or as the son of the anuloma marriage? 

The customary law as to sharing may be maintained. The 
widow will inherit the same share as her son would have taken. 
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Probably equality between the widow of one caste and the 
anuloma son of another caste may be juster for the reason that the 
widow’s share is a newly created one. 

Question g (a); Should any provision be made to place the 
legality or otherwise of anuloma or other inter-caste marriages 
beyond doubt? 


I think this may be left to custom. So far as marriages under 
the Civil Marriage Act are concerned they are not governed by the 
Hindu law and 'no question arises of the caste of the parties who 
enter into the marital relation, or of anuloma or pratiloma 
marriages. 

Question 10: Where a Hindu dies leaving two widows and a 
number of sons should the position created by the Acts be main- 
tained ? . 

If the Hindu law gives a separate share to cach widow, I do 
not see why it should be altered. 


There was an old law that the superseded wife should be given 
one-third of the husband’s property. I suppose the principle to be 
that even though there is ordinarily no division between husband 
and wife, yet when the husband puts her aside she must be given 
her share and one-third is fixed there being a husband and two 
wives. There is much to commend this old rule. This is however 
by the way. The answer to the question has been already given. 

Question 11: Where a Hindu dies leaving widows of different 
castes should all the surviving widows take equally irrespective of 
caste? If not what rule would you prescribe ? 

The shares of the widows should be the same as their respective 
sons would have taken under the Hindu law. These cases are rare. 
They will not occur if monogamy became the rule. It is for theoretic 
completeness rather than the solution of an actual case that this rule 
is laid down. 

Question 12- As to the effect of conversion or unchastity of or 
remarriage by any of the widows referred to in the Acts of 1937 and 
1938 what Provision should be made for each of these contingen- 
cies ? 

Where nothing is said as to any particular matter the Hindu 
law will remain. The Aét should so state the law. It should be 
enacted : ‘‘ Except in so far as this or any other Act has amended 
the Hindu law, the Hindu law remains in full force and effect.” 

_Quyastion 13: What express provision, if any, should be made 
for the devolution of the estdte upon the death of any of the h-i 
provided for in the Acts in question ? 
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In regard to the newly created estates, they are to be life 
estates with vested remainder to the heir under the Hindu law from 
whose rights these are carved out. As regards the old limited 
estates they remain as before and- pass to the heir of the previous 
male owner at the time the life estate terminates. 


I am inclined to adopt the Bombay rule of life-estates to women 
incorporated in the family by marriage and absolute estates to the 
daughters of the family and to all blood relations. 


/ Question 14: What remedy, if any would you propose ? Would 
you provide for (a) a limited estate in every case as under the Acts 
in question, or (b) an absolute estate in every case, or (c) an 
absolute estate in a certain specified share of the inheritance, such 
as one-sixth, or (d) the same kind of estate whether limited or 
absolute, as the widow would have taken under her own personal 
law but for the Acts? 


This is answered above. 


Question 14 (a): Do you consider that any special provision 
should be made for women in families with impartible estates or 
would you extend the same rules to them as may be formulated in 
the case of ordinary estates ? 


The estate being impartiblé only maintenance can be provided. 
Otherwise succeasion to these estates may be left to the already 
established law of primogeniture. 

` Question 15: (What position would you wish to see established 
regarding the respective rights of parties) where a Hindu governed 
by the Mithakshara school dies, leaving a widow, a mother, and a 
brother, all members of a joint family ? 


There is to be no survivorship as between the son and the 
widowed daughter-in-law. If there is to be, the mother will have 
it just like her husband, the father. No principle can suggest 
any other solution than that the son’s share goes to the mother. 


The source of all our difficulties is the mistake in Act XVIII 
of 1937 that the widow is not merely to step into,her husband’s place 
at the moment of his death but that on every future occasion when suc- 
cession opens in the family she should share as if the husband survived 
in her. If that view is taken one may ask why not she be allowed 
to succeed to collaterals just like her husband? The principle of 
treating her as if the husband survived in her can be applied if at all 
only to prevent escheats and not to give her rights in the presence of 
preferential heirs. 


\ 


124 THE MADRAS LAW JOURNAL. [1941 


Part IT: The Bill* provides for separate residtnce and maintenance 
of the wife of a man, in cases falling under one or other of the seven 
grounds referred to in the Questionnaire, namely, (1) if the husband 
is suffering from leprosy, or any*loathsome disease; (2) if the hus- 
band is suffering from venereal disease ; (3) if the husband is an 
incurable lunatic; (4) if the husband is guilty of cruelty towards the 
wife ; (5) if the husband deserts the wife; (6) if the husband 
marries again; or (7) if the husband turns a recluse or changes 
his religi n. The Bill enables the wife to institute a suit, but it is 
very doubtful whether in any but an infinitesimal class of cases, a 
woman will take advantage of the Act. 

Of the seven grounds mentioned, I agree that legislation may 
give right to the wife to claim separate residence and maintenance 
in cases covered by grounds (1), (4), (5) and (7). As pointed out 
in the Questionnaire we shall practically be giving legislative sanction 
to what has been decided by the courts in those cases. ~- 

I hesitate to make venerea Idisease a ground of separation, 
unless it develops into a loathsome disease. 


- An incurable lunatic may, in the nature of things, require some- 
body to protect him and his property. The wife will, in many cases, 
have to take charge of the property and the person of the lunatic. 

The second marriage of the husband may have been promoted 
or agreed to by the first wife. In such cases it may not be right to 
allow the wife to claim separate residence and maintenance. 


I think that the better course is to retain the clear cases men- 
tioned in grounds (1), (4), (5) and (7),fand provide a further resi- 
duary clause enabling the courts to grant separate residence and 
maintenance in other cases in which it deems just and reasonable 
to provide separate residence and maintenance. 


As to the question ; “ Should the law be made more precise, 
¢.g., by enacting that the marriage of a person who, from unsound- 
ness of mind, is unable to understand its nature or meaning is null 
and void ?”. ° 


I see no great advantage in enacting that the marriage of a 
person who from unsoundness of mind is unable to understand its 
nature and meaning is null and void. As a proposition, I under- 
stand, it is law even now; but, every time, the question will be, 
whether the unsoundness of mind in each particular case is of the 
description mentioned. 





* Dr. Deshmuth's Hindu Married Women’s Right to Separate Residence and 
Maintenance Gill 
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The second question is: “ Has the time arrived for making a 
law that in future a subsisting marriage shall nullify any subse- 
quent marriage of a Hindu?” 

Enactment prohibiting bigamy is not feasible. Let us take the 
case where it is not the husband but the wife that is suffering from 
leprosy or any loathsome disease, or is an incurable lunatic, or 
changes religion. In such a case, should the husband have per- 
mission to contract a second marriage? A second marriage of the 
husband for want of issue or male issue is sometimes promoted by 
the first wife herself. Having regard to these cases, a probibition 
of a second marriage during the subsistence of the first is not, even 
now, desirable. 

Where a second marriage is just in given circumstances, law. 
may prohibit bigamy only by providing for divorce. From the 
standpoint of the wife suffering, say, from a loathsome disease, the 
permission to contract a second marriage is less unjust or incon- 
venient to the wife than granting a divorce and depriving her of all 
protection in the shape of residence and maintenance. 


Question 3 is : “ Do you consider that the Bill should provide 
separately for decrees of nullity and decrees for separate residence 
and maintenance? If so, what should be the grounds for each? 

On the view I take, question 3 does not arise. But if invalidity 
of marriage on the grourd of unsoundness of mind is enacted, the 
provision suggested by this question will become necessary. ` 

The next question is whether there should be a declaration by 
law, that a marriage shall not be invalid merely because the parties 
belong to the same gotra. 

Sagotra marriages take place in some parts of the country. The 
_ cases where they occur with the support, it might be supposed, of 
local cutsom, are very few. Local conditions must have forced it 
on the population. The prejudice against such marriages is deep- 
seated and cannot easily be eradicated. Belonging as I do to a gotra 
with the largest number of adherents I confess to a feeling of re- 
pugnance to sagotra marriages. I do nof expect that a very large 
number of persons will take advantage of the ‘freedom given by 
legislation. I have, however, no objection to the legislature taking 
off the prohibition under the Hindu law. 

Question 4 relates to the necessity of desirability of having 
separate courts of summary jurisdiction to deal with matrimonial 
problems. . 

If we are going into legislation in regard to the relation between 
husband and wife, the English system of having separate courts of 
summary jurisdiction for domestic proceedings is desirable. 


Ne 
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Question 5 is directed at the desirability or otherwise cf fixing 
a minimum proportion regarding maintenance payable to a wife on 
separation. ; 

The quantum of maintenance should be left to the courts. It 
is not the minimum but the maximum that should be fixed. One- 
third of the property or share of the property of the husband should 
be the maximum that may be awarded by way of maintenance. 
Subject to that maximum, the quantum of maintenance should be 
left to the discretion of the courts to be exercised on a consideration 
of all the facts and circumstances of each particular case. 


As to question 6, whether the wife should be given the right to 
separate maintenance if the husband is living in adultery, I am 
not in favour of a specific provision of the nature indicated. This 
case can, if the court thinks fit in any particular case, be brought 
under the residuary clause that I have suggested above. 


It is incidentally remarked in the memorandum that “it may 
also be necessary to add detailed provisions regarding procedure, 
the effect of an order for separate residence on the property or other 
rights of the wife, etc., e.g., whether property “acquired by her 
after the order by her own exertions is to be her absolute property 
or not.” 


I take the view that property acquired by a woman by her own 
exertion belongs to her under all circumstances. It is her property 
whether acquired before or after an order for separate residence 
and maintenance. This I take to be the settled Madras view. It 
may be made an all India rule as far as my opinion goes. 


Part III:* Question r: Whether the term sister.in Act II of 1929 
should be construed as including the half-sister, I should think that 
the term “sister”? might not include the half-sister, but half-sister 
should be specifically added after the sister. 


Question 1 (a): This relates to the position that should be 
accorded to a half-sister in the presence of a sister. The half-sister 
should take after the full sister. 


Questiqn 1 (b): If the only surviving heirs are a half-sister 
and a full sister’s son, should the full sister’s son take before, or 
after, or with the half-sister ? 





* This concerns Mr. Santanam’s Hindu Law of Inheritance (Amendment) 
Bil, seeking to interpose the son’s daughter’s son, the son’s son’s daughter, the 
daughter’ s son’s son, tho son’s daughter’s daughter and the daughter's daughter’s 
ian Berean e daghe y dangier aud (hi dites d dh iie of icin andl to add 
the sister's son's son as heir after the sister's son. 
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Full sister's son” and halfsistcr should take together; so it 
secms fo me. 

Question 2. (Do you consider that the sister should be post- 
poned to (the five heirs proposed to be interposed by the Bill between 
the daughter’s daughter and the sister)? And what should be their 
order inter se? Do you consider it necessary to add the sister’s son’s 
son after the sister’s son and before the father’s brother ? 

Now that we think of admitting son and daughter, thesc cognates 
may well take together if they arc related in equal degrees, the 
male and female heirs taking the shares of son and daughter res- 
pectively. Ifthat is not acceptable, the order, on principles of Hindu 
lav may be (1) the son’s daughter’s son, (2) the daughter’s son’s 
son, (3) the daughter’s daughter’s son, (4) son’s son’s daughter, and 
(5) son’s daughter’s daughter. 

Sister’s son’s son may comc in aftcr the sister’s son and before 
the father’s brother. 

I do not attach much importance to any particular suggestion 
except as an excrcisc in Smriti logic. The testator can always make 
a will changing the linc of succession. $ 


1I. By A Reticious Heap* 


Introductory :— 

Every system of inheritance has a philosophy of social aims 
behind it. A Hindu should desire his property to devolve according 
to the ancient Hindu law ofinheritance. The property of a deceased 
Hindu which passes with full ownership to another is known as 
Daya. All relations are not entitled to Daya. The object of allowing 
property to devolve is not merely the physical maintenance of thosc 
who take the inheritance. If it were so, a limited uniform provision 
may be made for all relations of the deceased alike, and the rest of 
the property disposed of otherwise. But the Hindu law rests upon 
a definite system. There arc some membcrs who are entitled only 
to proper maintenance from the asscts ofa joint family, or of a 
deceased Hindu. A Hindu desircs that his decertlants should keep 
up the high spiritual ideals and that the members of his fanfily should 
continue to live the same mode of life, with the same acharas and 
beliefs, which his ancestors did. All members are to be provided 
with proper maintenance, so that they may maintain the family 
traditions, culture, and achara. They will not be able to do this 
properly, if they are left in want. Only some relations are declared 
entitled to inherit the Daya. ‘The person who is entitled to the Daya 
takes it though it may be more than what is needed for his mainténance. 





* H, H the Jagatguru Sri Sankaracharye Swamigal of Kamakoti AS 
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In return for taking the Daya, he is bound 1 offer Pinda or Udaka 
to his ancestors both immediate and remote. If the ancestors go 
without such Pinda or Udaka they are deprived of the legitimate 
spiritual benefit which they expect from their decendants. It is the’ 
duty of the person taking the Daya to prevent such a happening. 

2. Ifa person takes the Daya who is not qualified to offer Pinda 
or Udaka, such taking would be an improper appropriation. No 
Government’should allow such improper appropriation to take place. 
The Government would be acting without principle, if it allows 
such wrongful appropriation, in the name of Hindu law. Persons 
who have no such beliefs have no right to be called Hindus, and 
there can be no objection to their having their own rules of succession, 
which cannot be any part of Hindu law. It is also the duty of the 
persons who take the Daya, to sustain and to continuc the traditions 
and the ideals of the ancestors whose property they take. Any new 
set of rules which disregard the above principles cannot be good 
and proper. The innovations made by the Acts of 1929, 1937 and 
1938 will have the cflect of allowing a large part of the joint family 
assets of Hindus to reach the hands of new heirs, who are not only 
not qualified to render the spiritual bencfits to the ancestral line, 
but are enabled to take their portion without the corresponding 
responsibilities and obligations which have attached hitherto to the 
assets in the hands of the malc heirs. Such obligations are numerous 
and include (i) the discharge of family debts, (ii) marriages of sisters 
and daughters of the family, (ii) the performance of various religious 
ceremonies (Samskaras) for all the members of the family whether 
male or female, (iv) maintenance of members of the family, (v) ex- 
penditure which has to be incurred in respect of the sisters and 
daughters of the family, who by tradition are to be invited and 
supported in the family until they have become mothers of two or 
three children, and similar other obligations. 


g. The system of Hindu law is a homogeneous whole, and any 
tampering with it in any one place will have the effect of dislocating 
other parts of it. ‘The main purpose of the new proposals is obviously 
to provide for women who may be neglected or uncared for by even 
their neag male relations on account of modern conditions. But the 
new status and the ncw provisions made for them may produce 
results quite the opposite of those intended. They may cause the 
women to lose their farfily affections, and tempt them to live aloof. 
As a result, Hindu families will lose the beneficial moral and spiritual 
influence which women now exercise within every ordered Hindu 
family. In addition, it is likely that women with large assets in 
their hands and with no family responsibilities, are apt to be deceived 
by others and made to lose their assets, and ultimately the purpose 
of the new legislation may be frustrated. The ancient ean law 
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had made provision for such contingencies. For instance, the brother 
is enjoined to provide a 1/4th share of his income to a sister left without 
provision. The brother who does not make such provision becomes a 
Pathitha. The Pathitha loses his right to retain the share of his 
property. 

4. The Acts of 1929 and 1937 and other similar legislation 
now proposed, all tend to affect vitally the hitherto established Hindu 
law relating to joint family and inheritance. The results of such 
legislation cannot but be injurious. Any tampering with the old 
rules, which are marked by comprehensive wisdom and foresight 
and have stood the test of time, will only result in producing confusion. 
It has been disclosed that thé Act XVIII of 1937 is defective, ambi- 
guous, and ineffective. (Vide paras 588 to 593, Srinivasa Iyengar’s 
edition of Mayne’s Hindu Law). Similar untoward resulis will 
follow if fresh legislation is undertaken to alter the Hindu law of 
joint family and succession. 


5. For the above reasons we arc of opinion that Hindu law 
should have been left as it was. We are opposed on principle to 
the changes introduced by the Acts of 1929, 1937 and 1938. There- 
fore, on principle we need not give any answers to the Questionnaire 
except to state that all the innovations proposed by them are uncalled 
for and unnecessary. But yet we have set forth the answers to the 
several questions from the viewpoint of preserving the rules of 
Hindu law according to the Smritis. 


Question (r) : As to the manner in which legislation is to be 
made, there is no need for Central legislation. It is not desirable 
to have two systems of succession and partition, one for agricultural 
land and another for other kinds of property, as that would lead to 
numerous complications, and throw the whole system of inheritance 
and partition into confusion. 

Question (2): This concerns the case of the daughter. The 
right given to the widowed daughter-in-law by the Act XVIII of 
1937 was a wrong innovation. According to the Smritis, if there 
is no widow and there are only a widowed daughter-in-law and a 
daughter, it is the daughter that should get the irfheritance. By the 
Act of 1937 the widow and a widowed son-less daughter-in-law 
share equally. It may now be provided that the daughter, if 
there is one, should get the inheritance after the daughter-in-law. 
To this extent at least the former rule of inheritance may be made 
to prevail. 

Question (2): Swb-question: Where the daughter is to get 
the Daya, the preference or exclusionein regard tọ daughters by 
reference to their being married or unmarried, rich or poor, or having 
male issue or not having male issue, having been laid down by the 
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various Nibandhanakaras on the subject of sutcession by daughters 
may be adopted. i 

Question (3) : As to the relative positions of a widow, widowed 
, daughter-in-law and a daughter, in such a casc, by the rules of the 
Smritis, the widow alone will be entitled to retain the inheritance. 
The daughter-in-law will be entitled to maintenance, and the daughter 
if unmarried, is to be married at the expense of the family assets. 

Question (3) (a): The question is whether a daughter can 
take equally with the widow. The answer should be that the ald 
can iake only after the widow’s death. 

Question (4) : As to the position inter se between a son, a iene: 
and a widowed daughter-in-law, the son alone should take the 
inheritance, and not the daughter-in-law or daughter. After the 
widow, the daughter will take as per the Smriti rules. 

Question (5) : Lf there is a surviving son of the deceased, such 
son alone should take the inheritance. 

Question (5) (a): When a Hindu dies leaving only a son 
and a daughter, the son alone should take the inheritance. 

Supplementary Question (3): When there is the widow and 
the mother of the deceased, the widow alone is entitled to the inheri- 
tance. 

Supplementary Question (4) : When there is the widow and the 
father’s mother of a deceased, the widow alone should take the 
inheritance. 

Supplementary Question (5): When there is the widow and 
a sister of the deceased, the widow alone should take the inheritance. 

Question (6): The adopted son should take the inheritance 
after adoption by the widow. 

Question (7) : On adoption by a widow, the entire estate will 
be divested from the widow and should vest in the adopted son. 

Question (8) : The Dasi puha will by the rules of Smriti take 
the entire estate. 

Question (9): As Apuloma marriages are prohibited, the 
widow should takeethe estate in preference to the son of an Anuloma 
marriage. «In those localities where Anuloma marriages are recognised 
the law prevailing there may be followed, and the Anuloma son may 
take to the extent that hę is permitted. 

Question (9) (a): No provision need be made for permitting 
Anuloma or other inter-caste marriages, as such marriages are against 
the Sastras, œ 

- Question (ro) : Where the deceased has left a widow and a number 
of sons, the sons should also allow a share to the widow. Where there 
are two widows, each should be given a share like a son, 
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Question (11): Int cases of there being several widows, but 
not of the same caste, the widows may take the shares as their respective 
sons would have taken, that is, the mother of the Anuloma son taking 
less, in the same manner as the Arnuloma son himself. 


Question (12) : The widow in any one of the three cases, viz., 
unchastity, remarriage, or conversion to another religion, should be 
disqualified from taking the inheritance. 


Question (13): On the death of the widow, the inheritance 
should go to the daughter, if any, and in default of the daughter, 
to the other heirs according to the Smritis. On the death of the 
daughter-in-law, the estate should go to the son if there is an only 
son. But if there are more than one son, the portion left by the 
daughter-in-law should on her death be divided among the sons 
and the widow (their mother). 


Question (14) : The estate to be taken by the heirs created by 
the new Acts must be of the same kind, limited or absolute, as is 
prescribed in the Smritis according to the various Nibandakaras, 
(i.e.,) absolute in those localities where it was formerly absolute, 
and limited under those schools where it is limited. 


Question (rg) (a): The Government may undertake suitable 
legislation for women in families with Impartible Estates. The 
ordinary law should not apply to them. 


Question (15): The widow should not be deemed to be a 
member of the co-parcenary exactly as her husband, for purposes of 
applying the rule of survivorship among co-parceners. It may be 
provided that the widow will have the same interest as her husband 
would have obtained if he had become separate from the co-parcenary 
immediately before his death. 

Question (16) : The question relates to the desirability of every 
Hindu making a declaration to a competent authority choosing the 
rules of the Indian Succession Act or Hindu law, by which the de- 
volution of his property is to be governed. The proposals in the 
three paras of this question amount to 4 stigma on Hindu law 
and an insult to Hindu society. The natural and ordinary mule 
that the member of every community should be governéd by the 
personal Jaw prevailing in that community shou'd always hold good. 


The proposal that rules of Hindu law should apply only if a prior 
declaration desiring their application had been made, is uncalled 
for, and designed ultimately to disintegrate Hindu society and destroy 
Hindu law. The making of a new table of heirs is unnecessary, 
being opposed to principle, expediency,,and the fundamental need 
for reverence and loyalty to the past, which every community desir- 
ing stability and strength should never fail to observe, 
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Part II :— $ 


Part 1I of the Questionnaire relates io providing remedies 
for hardships which a wife may suffer from circumstances attri- 
butable to the husband. Their object is 10 ensure the woman’s 
happiness as an individual, in spite of adverse circumstances. 
Social rules are intended to sccure the welfare of society as a 
whole. The working of any system of social rules will involve 
the sacrifice of the interest or happiness of some individuals. 
But this is only for the purpose of achieving the larger welfare 
of society. Individuals should accept the hardships and suffer- 
ings incidental to social life (Samsara) as steps in the path of 
moral and spiritual progress. The alteration of social rules 
with a view to remove hardships in some cases, may result in pro- 
ducing more suffering than before and injuring sociely as a whole. 
Hinda law is founded upon the revealed Vedas, The Vedie law 
has regard to the welfare of all creation. Man-made laws have 
regard to the happiness of individuals or particular groups. They 
change when the people’s desiros, or the desires of those who rule 
over them, change. But the law whose source is the Veda, cannot 
bo changed to suit man’s changing standards or whims, Its 
applicability stands valid for all time and for all men. 


Tho Hindu social system is based on castelife and family 
life. The maintenance of hereditary castes is essential for the 
performance of the duties to the Devas, who in return shower 
their blessings on mankind. The maintenance of family life with 
pure and unbroken descent from generation to generation (Kula) 
is neceasary for fulfilling the duties to ancestors (Pithrus) which 
the Vedas enjoin. A Hindu householder has to perform all reli- 
gious duties to the Devas or the Pithrus, only with his wife by 
his side.? These considerations have placed women in an exalted 
and protected position in Hindu families. The Rishis lay down 
that a woman should live under the protection or care of the 
father, the husband, or the sons, or with the family of Gnathis 
(agnatic relations of the husband), but should never live alone.t 
The Smrilts have enjoined that women should be treated with the 
utmost honour, and most solicitous regard shown for their per- 
sonal welfare.’ They prohibit the leaving of a wife abandoned 
and helpless, even if she is guilty of gross misconduct.® 


As the main aim of the proposed legislation is to give rights 
to Hindu women to claim separate residence and separate mainte- 
nance, it is opposed to the fundamental spirit and aims of Hindu 
Law.” ,The ‘‘ grounds’’ enumerated in the Bill for a wife 








1, Manu 1—26. 2. Manu VI—86, IX—98. 

` 8. Manu IX—25 to 28. © 4 Monu LX—8 ajnavalkya I—83, 86. 
5. Manu IX—7, 55, 56, 95, III—89 to 62; Yajnavalkya I—71, 78, 89. 
6. Yeajnavalkya I—72, Mitakshara I—72, 
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claiming separation have no reference to normal conditions, but 
only to rare instances. The Courts are even now able to render 
justice in most such cases. We can state that there are provisions 
in the Smriis to cover all cases where relief should legitimately be 
given. There is no need for special legislation. The conse- 
quences of the proposals made, will not be confined to the parti- 
cular points which they purport to touch, but will throw the 
whole system of Hindu marriage and family life into great con- 
fusion. If a-beginning is allowed to be made on the lines pro- 
posed in tho Questionnaire, many other provisions of similar kind 
relating to marriage and divorce prevailing in other communities 
will inevitably follow, e.g., divorce Courts, decree nist, remarriage 
of divorced women, incompatibility of temper as a ground for 
divorce, ete. Historians and contemporary observers agree that 
the lindu ideal of marriage and the Iimdu system of family life 
have conduced both to secure a high degree of family welfare and 
happiness, and the preservation of Hindu society. It is recog- 
nised that communities, ancient or modern, which permitted free- 
dom of marriage and divorce to women have not preserved their 
well-being and vitality in the samo measure as Iindu society has. 
It would therefore be undesirable, to frame new laws based on 
notions of individual liberty and individual happiness, and apply 
them to a society governed by principles based on the eternal 
revealed law and designed to attain high social and spiritual ends. 
It is not beyond doubt that even communities, which regard 
marriage purely as a secular affair, enjoy better happiness and 
benefit by allowing dissolutions of marriage, and remarriage of 
women. By the introduction of provisions for dissolution of 
marriage and remarriage of women, Hindu society will lose 
gradually the degree of peace, security and happiness of domestic 
life which it now enjoys. It will also suffer irreparable injury 
[vom the spiritual and other worldly (Adhyatma and para lowki- 
ka) aspects. 


The proposals give the wife the right of claiming separate 
maintenance in absolute terms. Good grounds may exist to justify 
the husband objecting io-the wife’s claim. She may be suffering 
from disease or infirmity referred to in® clauses (1) and (2), or 
may be insane. Instances of a wife being cruel to the husband 
are not impomible to conceive. The wife may desert the husband 
without just cause. The wife’s habits or conduct may be such as to 
threaten ruin to the peace or economy of the husband’s house- 
hold. Or, she may be immoral, or irreligious, or change her 
religion. The existence of one or other of these should disable 
the wife from claiming the right of separate maintenance.? From 
Part II of the Questionnaire, it does not appear thit the Bill has 
made provisions to this effect. . 





1, Manu IX—79. 2. Manu IX—79, 80. 
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The Bill seeks to help and encourage women to live separate- 
ly when they feel that their living with the husband is uncom- 
fortable. If the legislation is to be made impartial and com- 
plete, it would be necessary to give the husband the right to claim 
separation from the wife where grounds exist similar to those for 
which the wife is entitled to claim separation. In former times, 
the husband alone earned property by exertion, or got it by in- 
heritance. Nowadays, the wife is likely to have as much pro- 
perty, got by earning or inheritance, as the husband. To make 
the reciprocity complete, it would be necessary to provide for the 
husband claiming separate maintenance from the wife where 
circumstances justifying such claim exist. If the impulses and 
reasoning by which legislation like Dr. Deshmuk’s Bill are 
prompted, are allowed free play and worked out to their logical 
conclusion, in course of time and under the stress of modern 
conditions, cases of husband and wife living separately will 
greatly increase. By law and custom, Hindu women have always 
lived as inseparable units of Hindu families, exerting a unique 
moral and spiritual infiuence over the whole family atmosphere. 
Legislation of this kind will create and tend to multiply the 
occasions and temptations for women to tear themselves away 
from family life, and live separately. Ultimately, the purity 
and integrity of Hindu family life, and the strength and stabi- 
lity which castelife has given to Hindu society will disappear. 
Clause (4) is worded in vague and general terms. It is liable 
to abuse in practice. Clause (6) of the ‘‘ grounds ’’ makes an 
one-sided and drastic provision. 

We are of opinion that there is no need for undertaking 
legislation of the kind proposed by Dr. Deshmuk’s Bill. 

Question (1): No girl would knowingly have been given in 
marriage to a person of such unsoundness of mind as to be unable 
to understand the nature and meaning of marriage. In cases of 
the husband’s insanity, nullifying the marriage would be no 
remedy, as that will leave the wifo adrift. In such a case, the 
claim for maintenance cannot be against the husband who is 
insane, but against those who control his property. The bettor 
course for the wife would be to continue under the protection of 
‘the husbayd’s relations. Jf those relations refuse to maintain 
her, the Court should apply tho provisions for such cases laid 
down in the Smrits and order those in charge of the husband’s 
property to grant the tife suitablo maintenance. 

Question (2): There ought to-be no departure from the 
existing law. The cases of a husband marrying a second wife, 
when the first “wife is living, are very rare. Hindu law permits 
the husband to,marry a segond wife under certain circumstances 
—like cRildlessness of the first wife, etet But the husband is 
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enjoined to properly. care for and maintain the first wife, on 
threat of dire ain if he does not do so.t The proposal to nullify 
a second marriage by the husband is against the very ideal of 
Hindu marriage, as the essential purpose of marriage is to get 


male offspring so as to ensure spiritual benefit to the line of an- ` 


cestors, and to perpetuate Vedic culture and the practices of 
Dharma through unbroken continuity of lineage.* If the hus 
band marries a second wife without just cause, the Smritis have 
made special provisions for penalising him and the Courts can 
enforce them. The nullification or penaligation of the husband’s 
second marriage under any circumstances will not also work in 
practice so as to produce beneficial results. 


The provision that the wife can claim separate maintenance, 
if the husband turns a recluse, has no point. If, as a recluse, 
the husband has left home and property he is civilly dead. No 
legal remedy can lie against him. If the husband changes his 
religion, according to the Sastras the husband becomes a Pathitha 
and the wife cannot live with him. Therefore, maintenance 
will have to be provided for her.? 


Question (3): There is no need for providing grounds for 
passing decrees of nullity of marriage, or for Courts to administer 
such law. According to Manu, Yajnavalkya and other Rishis, 
divorce is not permissible, and no Hindu wife can free herself 
from the marriage tie* The present arrangement in which 
ordinary civil Courts are able to grant relief by way of separate 
residence or maintenance to a wife in suitable cases is enough. 


Question (3) (a): The two matters dealt with in the question 
are not relevant to the purpose or the scope of Dr. Deshmuk’s 
Bill. The present rule of Hindu Law, that inter-caste marriages 
are invalid, should stand. Manu prohibits it. Yajnavalkya 
condemns it.” Gauthama, Baudhayana, Vishnu, are all against 
it. Even anuloma marriages are not permitted in this Kali Age 
(Kali Varjya). The proposal to validate inter-caste marriages 
is not only against the injunctions of the Rtshés, it will also seri- 
ously interfere with the principles of hereditary caste and the 
division of functions, which are preserved by preventing inter- 
caste marriages. We are of opinion that the ‘world outside the 
Hindu community is suffering from its present ills “for not 
adopting the above principles in their social life. So also, 
Sagotra marriages are prohibited by all Btshts. Marriages made 
within the Gotra are null and void. Sagotra marriages cannot 
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be valid even among Sudras. There are many Sudra families 
having their special Gotras, and Paii within such Gods 
are null and void. 


It is wrong to attempt to change the rules and acharas based 
on the express commands of Rtshta and sanctified by tens of cen- 
turies of unbroken practice. Questions like Sagotra marriages 
and Asavarna (inter-caste) marriages can, if at all, be consider- 
ed only by a body of persons well-versed and having full faith in 
the Vedas and Smritis? Except for a few social reformers, the 
great millions of Hindus are all orthodox. They do not desire 
that inter-caste marriages or Sagoira marriages should be - 
permitted. 

Questions 2 and 3 (a) are framed in a misleading manner. 
The question begins ‘‘ Has the time arrived....... ” The’ sug- 
gestions made in them are against the culture, and conscience of 
the Hindu community. They express the viewpoint of the 
reformer, who is ever wishing for the arrival of fresh times for 
making fresh changes. For the Hindu community, following 
the Sastras and Sishtacharas, the time for making such changes in 
the law can never arrive. 


Question (4): No legislation is necessary to alter the rules 
of Hindu law governing marriage and family life. No new 
Courts, therefore, need be established for administering such laws. 


Question (5): It is not necessary to bind the discretion of 
Courts by fixing the maintenance to be granted at a fixed pro- 
portion of the husband’s income. The amount may be left to 
the discretion of the Court. It is a serious defect of the Bill 
that it gives an unqualified right to the wife to claim maintenance, 
without reference to the pecuniary circumstances of the husband 
or herself. The husband may be poor, or the wife seeking to claim 
maintenance may herself be rich, having property got by earnings 
or inheritance. The wife’s right to claim maintenance should 
be qualified by having regard to the circumstances of the husband 
as well as of the wife. 


Question (6): The suggestion should not be adopted. The 
remedy may be te punish the husband, not to allow the wife to 
cut herself away from‘the home. Provision may also be made for 
ejecting the adulterous woman from the home where her stay is 
illegitimate. 

Part UI :— 


Question (1), 1 (a) of the questions are covered by the 
introductory remarks and by the answers given to Part I of the 
Questionnaire, The old.rules of inheritance should have been 
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allowed to stand. The Smrtt injunctions alone are the sure 
and only guide for settling the order of inheritance. There can 
be no end to this kind of legislation, if changes in Hindu law are 
to be undertaken on theoretical or sentimental grounds, as such 
grounds will shift and vary unlimitedly. 


f SS 4 
JOTTINGS AND CUTTINGS. 
Reference in Court to the late Mr. S. Srinivasa Iyengar. 


A reference to the death of Mr. S. Srinivasa Iyengar was made 
on the 20th May, 41, by Sir Alladi Krishnaswami Aiyar, Advocate- 
General, before the Vacation Court, presided over by the Hon’ble 
Mr. Justice Somayya. 

The Advocate-General said: “It is my sad and unfortunate 
duty that I have to refer here to the death of our esteemed leader 
and distinguished lawyer, Mr. S. Srinivasa Iyengar. It may be 
that I may have to reserve for another occasion or another place 
the task of giving a full review of his life and career. I feel the loss 
too personally and the stroke has been too sudden for me to command 
the necessary strength to give expression to my feelings of deep respect 
and regard for the departed. 

The late Mr. V. Krishnaswami Aiyar who had a great regard 
for Mr. Srinivasa Iyengar is reported on very good authority to have 
introduced Mr. Srinivasa Iyengar, at a time when Mr. Srinivasa 
Iyengar was comparatively young, to Dr. Ghosh, the veteran lawyer, 
who presided over the deliberations of the Madras Congress, in 
these almost flattering terms at the time: “ This is the son-in-law 
of Sir V. Bhashyam Iyengar and in some respects greater than Sir 
V. Bhashyam Iyengar.” That briefly sums up Mr. Srinivasa Iyengar’s 
position in the legal profession. At the early age of 42 or so, Mr. 
Srinivasa Iyengar was appointed Advocate-General and his appoint- 
ment was received with universal satisfaction. He filled the office 
with great distinction, ability and credit. A brilliant and acute 
lawyer of great juristic eminence, a most resourceful advocate whose 
thoughts ran in advance of his expression, rich, pregnant and terse 
though the latter was, respected alike by his friends and opponents 
at the Bar and by the Bench—these briefly sum up his qualities as 
an Advocate. 3 . 

Almost from the commencement of his career, I had close and 
intimate touch with him, first as a Junior with him in some important 
cases and latterly as opponent in several important cases both in the 
High Court and in the mofussil courts, the last of such being the 
Punganur case before Mr. Justice Pandrang Row dnd Mre Justice 
Abdur Rahman. It is no exaggeration to say that there was none 
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whom I feared and respected more than Mr. Srinivasa Iyengar. 
His energy was phenomenal, his industry amazing and the fecundity 
of his ideas was tantalising to his juniors and made them feel some- 
times puzzled and distracted. 

Upon his contribution to the public life of this Province, his 
fervent patriotism, his almost religious zeal for the future of his 
country, while he always stood for the elimination of religion from 
politics, his early social reform activities, his career as a front-rank 
politician, his non-communal outlook on the political questions of 
the day, his contribution to the political thought through writings 
and speeches in recent times, it is unnecessary to dwell at length at 
this place. Deep and abiding as his patriotism was, Mr. Srinivasa 
Iyengar could not see his way to throw in his lot with any particular 
organisation or section in recent times. It looked as if he was in a 
self-imposed cage. f 

One noticed in conversation with him in recent years a sense of 
unfulfilled purpose, though it cannot be said that his mind was 
not full of solutions for the complicated political and social problems 
of the country. On account of failing eye-sight, he could not devote 
his attention to the profession though there were incessant and per- 
sistent calls on the part of the clientele for his services. His death is 
a great loss to the profession in Madras. As a public man and as 
a lawyer, Mr. Srinivasa Iyengar held a unique place in India and 
his loss will be deplored not merely in this province but in the whole 
of India. 

On behalf of the Bar let me convey my condolences to the 
bereaved members of the family of the deceased.” 

Mr. Justice Somayya, endorsing the sentiments expressed by 
the Advocate-General, said: ‘‘I associate myself with every word of 
what you have said in regard to Mr. Srinivasa Iyengar. His was, 
indeed, a unique career right from the beginning. From 1910, 
when I became an apprentice, I have known him and from my 
experience I endorse every word of what you have said. He was a 
brilliant lawyer and his loss leaves a void which it would be very 
difficult to fill. Of his pufblic life you have said enough and I need 
not add to it. I request you, Mr. Advocate-General, to convey my 
sympathy to the members of the bereaved family.” 


i [END or VoLumME 1941—I.] 
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NOTES OF INDIAN CASES. 


Janu Nata Ray v. PARAMESWAR MoLLOK, Go I M.L.J. 97 
=LR. 67 I.A. 11=I.L.R. (1940) 1 Cal. 255 (P.C.).° 

In this decision the Privy Council deals with a point of practice 
relating to partition actions, namely, whether a mortgagee from a 
coparcener of his share in joint family property is entitled to come in 
and if so at what stage of a partition suit by a member of the family. 
Though there is a suggestion at one place in the judgment that their 
Lordships intended to elucidate the point with a view to clarify the 
procedure not merely in Bengal -but elsewhere also (p. 260) the 
Privy Council has not in fact given any lead in the matter. 


In England a mortgagee of the whole estate would not be a 


necessary party in a partition action but a mortgagee of a portion 
of the joint estate would be, Cf. Swan v, Swant, Sinclair v. Fames*. 
In India if a person sets up a title to any fund or property with the 
joint family pending a partition action “containing” the same, 
since the determination of that question would conduce to an ascer- 
tainment of the assets of the family available for purposes of division 
without the finding being challenged in any separate action, such 
a person would be a proper party in the suit for partition brought 
by any member of the family and O. 1, x, 10, of the Civil Procedure 
‘Code would allow of his being impleaded, Remaswami Chettiar x. 
Vellayappa Chettiar. ? Again in a suit for partition between. a father 
‘and his sons since it would be desirable to have a predetermination 
of the binding character of any debts incurred by-the, father as against 
the sons, prior to the allotment of properties, it has been held to be 
inadvisable to dispose of the suit in the absence of the creditors who 
might re-open the whole -questió oti the morrow of a decision that 
certain debts andscharges were qot pro properly, charged’ upon the family 

1, (1819):8:Peibe 448-0146 ER 1481. ae {1884 
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estate -with the-result that the same question will have to be tried 
twice over with results probably discordant, Shawnugha Nadan v. 
Arunachalam Chstty!, Baluswami Iyer, In re?. 

Where there is a mortgage subsequent to a suit for partition, 
of a coparcener’s share it has been held that the mortgagee 
will be neither a necessary nor a proper party to the partition 
suit as his presence cannot affect the adjudication of shares 
and the allotment of properties, see Annamalai v. Koothappudayar?. 
Where however_the mortgage is one created prior to the 


partition suit and the share of the mortgagor-coparcener is disputed 
in the suit the mortgagee will be entitled to come in in the 


partition action as a proper party and O.1, r. 10, of- the Civil 
Procedure Code would permit the addition, Prafulla Kumar Mitra v. 
Dhirendra Lal Datta‘. Where the share of the mortgagor is not in 
dispute the Courts in India have adopted different practices in the 
matter of allowing the mortgagee to be represented in the partition 
action. A partition no doubt affects the interest of a mortgagee of 
an undivided share, since, after the partition his security is upon the 
divided share or the separate allotment. If the mortgage is of a 
special portion of the family property and possession of such portion 
can on partition be given to the mortgagor without any injustice to 
prior incumbrancers or to coparceners it would be the duty of the 
Court making the partition to give effect to the mortgage so as to 
“marshall” the family properties among the coparceners as to 
allot that portion or so much of it as may be just to the mortgagee, 
Udaram v. Ramu Panduji*. When accounts are taken and distribution 
consequent thereon is made it is but equitable that the share of the 
coparcener who dealt with the land should ceteris paribus be so made 
up as to embrace wholly or as far as possible the land which has 
been encumbered as belonging to such coparcener, Pandurang v. 
Bhaskar’. For these reasons, as recognised in the instant decision 
(p. 260), some High Courts would appear to join the mortgagee as 
party to the suit as a matter of course. In Sadu Bin Raghu v. Ram 
Bin Govind’, it was held that it is both good sense and established 
law that all parties interested in the properties to be divided must be 
brought before the “Court in one proceeding and that the mortgagee 
of a coparcener’s share is a proper and even a næessary party to the 
partition suit. The principle has been applied that under O. 1, 

r. 10 of the Civil Procedure Code a person not originally a party 
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may be impleaded if his pretence is necessary-to completely and 
effectually determine the dispute so that it shall not again be raised 
in that or any other suit between the parties to the suit or between 
any of them and third parties, Vydinadayya v. Sitaramayyan!; Cf., 
Montgomery v. Foy, Morgan and Co.*. The practice in Bengal is different. 
In case of a decree for partition being made it is considered sufficient 


that the mortgagee should be given leave to come in and attend the , 


partition proceedings as a quasi party after the passing of the prelimi- 
nary decree and the appointment of a commissioner and that any 
application by such a person to come in at any earlier stage of the 
suit should be refused in the absence of special facts, Mohindra Bhoosan 
Biswas v. Shoshes Bhoosan Biswas*, Khetterpal Sritirutno v. Khelal Kristo 
Bhuttacharjes*, Fadunath Roy v. Murari Mohan’. In the instant decision 
the Privy Council approves this practice. Sir George Rankin states 
that “it will in general meet the case if he is allowed to attend and 
be heard at that stage at which the making of a proper allotment is 
effected” (p. 261). Whether the statement amounts to a disapproval 
of the practice adopted by the other High Courts permitting a mort- 
gagee of a coparcener’s share to be added as a proper party under 


O. 1, r. 10 of the Civil Procedure Code even during the earlier stages ' 


of a partition action and in the absence of any special facts whatsoever, 
is a matter which is still left at large. 


EMPEROR v. RAuTMAL Kanrram, I.L.R. (1940) Bom. 38. 


This decision holds that every Judge or Magistrate trying a 
criminal case has inherent power to direct the arrest of the accused 


in the case if the latter is trying to tamper with the prosecution 
witnesses or otherwise defeat the ends of justice, notwithstanding that 
an order for his release on bail had been passed by another Court 
or Magistrate who had seisin of the case at an earlier stage. The 
decision is more or less one of first impression and seems to run counter 
to S. 497 (5) of the Criminal Procedure Code, which states that a 
High Court or Court of Session, and in the case of a person released 
by itself any other Court may cause any person who has been released 
under that section to be arrested and commi to custody. The 
language of the section is clear that in the matter of re-arresting a 
person released on bail, the only Court apart from the High Court 
or the Court of Session that can act is the o&y Cowt that granted the 
bail. It follows as a neceasary implication that no other Court can 
exercise such power. The mere fact that a Court has been directed 
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to: try the particular case cannot give it jurisdiction to order the 


Te-arrest of an accused released on bail by another Court which had 
the seisin of the case at an earlier stage. The words “ by itself” in 
S. 497 (5) mean the Magistrate who commits the man to custody and 
cannot include any other Magistrate of the same class, Lakshmi v. 


_Emperor.1 No Magistrate other than the one who has granted bail 


can cancel the same and order re-arrest, see Imperatrix- v. Sadashiv? 
and Maung Ba Chit v. Emperor*. There is nothing to prevent an applica- 
tion being made to the Court ofSession or the High Court where it‘is 


“necessary and imperative that the accused should be re-arrested. To 


state as has been done in the instant decision that these Courts may 
not be available in an emergency to make an immediate order and 
therefore the Magistrate having seisin of the case should be deemed 
endowed with the necessary power is not an argument carrying 
conviction. Nor is it beyond doubt whether the Magistrate having 
seisin of the case can exercise any inherent power at all in the matter. 
S. 561-A of the Criminal Proctdure Code deals with the inherent 
power of the High Court only. Assuming however that other Courts 
have also inherent powers, it is clear that such powers cannot be 
invoked in a matter regarding which there is a specific statutory 
provision, see Assistant Govt. Advocate v. Upendra Nath Mukerji. * 
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EMPEROR v. Rama Vara, LL.R. (1940) Bom. 500. 

l In this case it was held that on a notice under S. 439 (2) of the 
Criminal Procedure Code to enhance sentence passed on an accused 
convicted on a trial with a jury, the accused cannot challenge 
in showing cause against conviction under S. 439 (6) the 
verdict of the jury on facts. S. 499 (1) provides for the exercise by 
the High Court in revision of the same powers as it has on appeal. 
S. 423 (2) provides that the Court of Appeal cannot alter or reverse 
a verdict of the jury except on the ground of misdirection by the 
trial Judge or misunderstanding by the jury of the law as laid down 
by him. The clauses read together no doubt suggest that in revision 
the verdict of the jury on facts can be sought to be upset only on these 
grounds and on noother. S. 439 (6) however states that notwithstanding ~ 
anything contained in that section any convicted person to whom an oppor- 
tunity has been given of showing cause why his sentence should not 
be enhanced, shall in showing cause be entitled also to show cause 
against his conviction. The opening words of the sub-section are 
unambiguous. Prima facis they postulate that the scope of sub-S. (6) 
is not to be controlled by anything contained in sub-Ss. (1) to (5). 
To argue therefore that sub-S.(6) should be read merely as a provision 
designed to get over the bar arising under sub-S. (5), that where an 
appeal liea and no appeal is brought, a proceeding in revision at the 
instance of the party having the right of appeal shall not lie,—see 
Emperor v. Jorabhai! and The King v. Nga Ba Saing*—does not seem to 
be justified and is tantamount to substituting for the opening words 
of sub-S. (6) “ notwithstanding anything contained in this section” 
the words “notwithstanding anything contained in sub-S. (5).” It 
follows therefore that S. 439 (6) is paramount to S. 439 (1) and hence 
to S. 423 (2). In other words where an accused is asked to show 
cause against enhancement on notice issued under S. 439 (2), 
even if the trial had been with a jury, he would be competent to show 
cause against conviction not merely on the narrow grounds open to 
him under S. 423 (2), bad he himself preferred an appeal or revision, 
but on wider grounds as well by attempting to get reviewed the 
entire evidence. In England no appeal caa lie by the Crown against 
adequacy of sentence imposed by the Judge at the thal. ‘The question 
of enhancement can be mooted before the Court of Criminal Appeal 
only where an appeal had been preferred by the convicted person 
himself, In India no doubt the practice és different but there is 
nothing to indicate that the policy of the law is to encourage appli- 
cations by the Crown to enlrance the sentences awarded by the trial 
Court. The provision for reopening at the instance*of the Crown 
the question of adequacy of sentence even like the provision empower- 





1. (1926) I.L R. 50 Bom. 783 2 ALR, 1939 Rang. 392. 
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ing the Crown to appeal against acquittals is only to make the law 
theoretically complete. The policy of the law being against applica- 
tions for enhancement of sentences normally where such applications 
are in fact preferred, evidently the Legislature has intended that the 
accused should have the fullest freedom to show cause against the 
conviction without being tied down to particular grounds only. 
Whether such latitude should be available where the High Court has 
already dismissed an appeal or revision preferred by the accused is 
another matter and probably the principle of finality of judgments 
of the highest appellate authority would operate as a bar. Likewise 
what action the High Court should take where the accused has not 
acted in the matter and the Court has on an application to enhance 
sentence come to the conclusion that the evidence does not justify 
the conviction is also a different matter. The instant decision deals 
with a much narrower question, whether in showing cause against 
conviction under S. 439 (6) there being no other complications, the 
accused can invite the High Court to review the verdict of the jury on 
facts. In Calcutta the question has been consistently answered in the 
negative, Khodabux-Haji v. Emperor! and Alef Shaikh v. Emperor?; sce also 
Superintendent and Remembrancer of Legal Affairs, Bengal v. Jnanendra Nath 
Ghosh*. In Bombay the broader interpretation of S. 439 (6) has 
been favoured in Emperor v. Ramchandra‘, a view which is repudiated 
by the instant decision. In Allahabad though the decision in Emperor 
v. Bishwanath® holds that S. 439 (6) will have to be read with S. 423 (2) 
an earlier ruling of that Court had taken a different view, Emperor v. 
Bansgopal*. In Sind and Madras the construction adopted by the 
Calcutta High Court has been accepted, Emperor v. Haji Kahmoo? 
and Ratnasabapathy Goundan v. Public Prosecutor’. In view of the fact 
that judicial opinion has not been uniform and that the construction 
favoured in Calcutta and Madras does not give to the opening words 
of S. 439 (6) its full value, a more authoritative elucidation or a 
legislative clarification of the matter is certainly to be desired, 





1. (193g) LLA. 61 Cal, 6. 2 (1935) I.L R. 62 Cal. 952. 
3. (1929) I.L R. 36 Cal. 1145. 4. (1932) 35 Bom. L.R. 174. 
° 5. PLR. 1936 All. 850. 
6. Cr, Rev, No, 523 of 1930 (Allahabad High Court). 
7. AIR, 1926 Sind agg, 8. (1986) 71 M. L. J. 231: LL.R, 59 Mad, 904, 
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NAGAPPA CHETTIAR 7. ANNAPOORANI Acum, (1941) 1 M.LJ. 
164 (F.B.) : 

This decision holds that r. 8 framed under S. 28 of the Madras 
Agriculturists’ Relief Act providing for appeals from orders under 
S. 19 amending or refusing to amend a decree or entering or refusing 
to enter satisfaction in respect of a decree as if the orders related to the 
execution, discharge or satisfaction of the decree within the meaning 
of S. 47, Civil Procedure Code is slira mres the 1ule-making powers 
of the Provincial Government under the Act. The conclusion is 
reached mainly as flowing out of the principle that ‘‘ an appeal does 
not exist in the nature of things; a right of appeal from any decision 
of any tribunal must be given by express enactment,” Sandback Charity 
Trustees v. The North Staffordshire Railway Co.,1 Attorney-General v. Sillem?, 
Colonial Sugar Refining Co. v. Irving*. ec. The argument is that the 
Madras Act IV of 1938 not having provided for an appeal such a 
substantive right can’t be conferred by rules framed under the Act. 
It is submitted that this is a wrong approach to the question. It is 
well settled that where by statute matters are referred to the deter- 
mination of a Court with no further provision the necessary impli- 
cation is that the Court will determine the matters as a Court and 
that its jurisdiction is enlarged but that all the incidents of such 
jurisdiction including the right of appeal from its decision remain 
the same, Nationa! Telephone Co. Ltd. v. Post Master-General*. S. 19 
of Madras Act IV of 1938 merely adds to the powers which the Court 
that passed the decree has already as a court of law. Hence no 
question of giving a right of appeal by implication or otherwise can 
arise at all. Itis simply extending the jurisdiction of an existing court 
of law with all its incidents including a right of appeal, see ibid. pp. 
552, 555 and 557. The observations of Lord Macnaghten in Rangoon 
Botatoung Co., Lid. v. The Collector of Rangoon®,—a case under Ss. 26 and 
54 of the Land Acquisition Act before their amendment—in negativing 
a right of appeal to the Privy Council against an award which had 
been confirmed by the High Court on appeal are in no way inconsistent 
with the decision in the National Telephone Company's case. No appeal 
ordinarily lies from an award. S. 54 of the Land Acquisition Act 
prior to its amendment in 1921 however provided for ome appeal. 
The right being an exception to the ordinary rule in the case of 
awards was evidently held as incapable of being extended so as to 
permit of a further appeal to the Privy Council. In Secretary of State 
v: Chellikani Rama Rao’, Lord Shaw distinguished the Rangoon Botatoung 





1 (1877) L-R. 3 Q.B.D. 1. 2. (1864) 10 H.L.C. 704 
3. (1905) A.C. 36d. : . 
4 (1919) A.C. 546. s. (1912) LL.R. 40 Oal. or (P.C.} 


6. (1916) LLR. 39 Mad. 617. 
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case on this very ground. His Lordship pointed out how the latter was 
a case where from beginning to end the proceedings were ostensibly 
and actually arbitration proceedings and as such there was no right 
to carry an award as to the value of the land further than to the 
courts specifically set up by the statute for the determination of that 
value. In Minakshi Naidu v. Subramania Sastrit, the Privy Council 
held that an appeal will not lie from an order of the District Judge 
acting under S. ro of the Religious Endowments Act of 1863 appointing 
a member to fill a vacancy in a committee. There again the policy 
of the Act was generally to prevent litigation in civil Courts relating 
to Endowments, see S. 18. The right of suit itself having been 
made conditional the view of the Privy Council that a right of appeal 
can’t exist except by specific conferment can be understood. The 
decision of the Privy Council in Secretary of State v. Chellikani Rama Rao 
elucidates the true position. That was a case under the Madras 
Forest Act, 1882. S. 10 of the Act had provided for an appeal from 
the order of the Forest Settlement Officer on applications in respect of 
certain claims to forest land under the Act to the District Judge and 
such appeal was to be filed within 30 days of the rejection of the claim. 

The question arose whether an appeal from the decision of the Dis- 

trict Judge to the High Court would be in¢ompetent, as being ex- 

cluded. by: the terms of the statute. In holding that an appeal will lie 
to the High Court, Lord Shaw observed : “ When proceedings of this 
character reach the District Court that court is appealed to as one of, 
the ordinary courts of the country, with regard to whose procedure, 

orders and decrees the ordinary rules of the Civil Procedure Code- 
will apply.’ Lord Shaw further pointed out that where a new 

dispute is created and the ordinary. courts of the country are. seized 
of it, then it would in the opinion of the Board require “a specific: 
limitation to exclude the ordinary incidents of litigation,” see also Kamaraju, 
v- Secretary of State’. The same view is indicated by the Judicial 
Committee in Ravi Veeraraghavalu v. Venkata Narasimhalu Naidu‘, 

where it was held that though S, 69 of the Madras Rent Recovery. 
Act, 1865, only provided for a regular appeal and no further appeal 
was. provided from a decfsion of the District Judge on appeal from 
the Collector given by the terms of the Act itself, still an appeal would 
lie to the High Court from. the order of the District Judge unless that, 
right was taken away, by: express legislation or by some express pro- 
vision of law. The Privy Council further held that apart from the, 
law in view. of ihs actual practice sincs the passing of the Act to enter. 








1. (1887) LL.R. 11 Mad. 26 (P.Q). 

* * 9. (1916) LLR. 39 Mad. 617 (P.C.). 
g. (1886) I.L.R. 11 Mad. 309 (F.B.). 

4 (1914) LLR. 97 Mad. 443 (P.G). 
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Jain such-appeals their Lordships would not be -disposed to irrterfere 
with sich a practice " even if they thought there was an implied rule 
‘against second appeals lying from the decisions of the District Judge 
with respect to adjudications under the Act to the Collector.” The 
Madras Act IV of 1938 does not constitute a new forum or a ‘new 
‘tribunal, nor does it enact any special procedure. It merely re- 
cognises ‘a new lis which is to be decided by the existing ordinary 
Givil Courts. The fact that under s. 19 the Court is to act on 
‘an application can make no real difference. That being so the 
right of appeal which is‘an ordinary incident of the procedure of 
such courts will not be lost unless there is a specific curtailment. 
To apply therefore the rule that a right of appeal can’t exist unless 
granted by express statutory authority does not seem to be war- 
ranted. 


Under the Government ef India Act, 1935, the Provincial Legis- 
‘Ixtive authority is plewary in character subject only to ‘the limits - 
‘prescribed ‘by that statute. Where such a legislature having plenary 
authority empowers by a legislative enactment the Provincial Govern- 
ment to-make a rule, the scope of the Government’s authority to make 
the rule is coterminous with the legislative power which confers the 
authority, subject to the qualification that nothing in the rules framed 
by the Government in exercise of its power shall in any way ‘be 
inconsistent with or repugnant to the substantive provisions and 
dominant scheme of the legislation, see S. 28 (3) of Madras Act IV 
of 1938. This is reinforced by S. 49 (2) of the Government of India 
Act, 1935, which provides that subject to the provisions of that 
statute the executive authority of each province extends to the matters 
with respect to which the legislature of the province has power to 
make laws. It therefore follows that to the extent to which the 
executive authority can legislate, its power is plenary and all the 
more so where a plenary legislative body has conferred on the Govern- 
ment the power to make rules for the proper working of the Act. 


The legislative function of the Provincia] Government extents 
te the jurisdiction and ‘powers of all courts with,respect to any of the 
fnatters in List II and an enactment which has been held to fall under 
‘lanes 20 and 27 in the exclusively Provincial List has prima facis 
the power to deal with the jurisdiction and powers of ‘all courts in 
regard ‘to such matters. The words “ of all courts” include any 
appellate court including the High Court. “This is apparent from 
the ‘clause which exempts the Federal Court from {he ambit of Pro- 
vincial Legislative authority, vide List II, cl. 2. 


Also the matters relating to Civil Procedure being thcluded in 
the concurrent Legislative List III, part I sub-clause 4 and the 
® 
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necessary sanction having been given under-s. 107 (2) it is clear 
that both the Provincial Legislature as well as the Provincial Govern- 
ment have the right to declare from time to time the form and the 
nature of the proceedings under the Madras Act IV of 1938 and 
also to provide for appeals from orders on proceedings under the 
Act. If that were so, it does not seem reasonable to hold 
that a Government empowered by a Sovereign legislature 
should not be entitled to declare that a particular proceeding authorised 
by it shall be decided by courts as under a provision of the Civil 
Procedure Code which provides for a right of appeal. 





EMPEROR v. FuLBHAI Josi, I.L.R. 1940 Bom. 409. 


This case decides an interesting question arising under the 
Child Marriage Restraint Act, namely, whether in a case where a 
bride, who not being a child herself, contracts a child marriage 
within the meaning of the Act, her parents would by virtue of their 
participation in the kanyadan ceremony lay themselves open to a 
prosecution under S. 5 of the Act as, having *‘ performed, conducted 
or directed’’ a child marriage. Answering the question in the 


‘negative the learned Judges record their dissent from the ruling of 


the Allahabad High Court in Munshi Ram v. Emperor}, 


The Act contemplates three classes of persons as liable to be punis 
hed in respect of a child marriage. Ss. 3 and 4 deal with the punish- 
ment to be awarded to a male contracting a child marriage, he him- 
self not being a child. S. 6 prescribes the punishment awardable to 
parents or guardians of a minor contracting a child marriage if they 
have done anything to promote such a marriage or have permitted 
such a marriage or have failed to prevent it from being solemnised. 
S. 5 declares liable to punishment any ons who “ performs, conducts 
or directs a child marriage.” The section is general in terms and 
does not specify the particular class of persons intended to be covered 
by it. Two pieces of policy are however clear and will affect the con- 
struction of the section and a determination of its scope, namely, (1) 
a female contracting a child marriage shall not be punished ; and (2) 
a female parent .or guardian of a minor contracting a child marriage 
shall not be sentenced to imprisonment for an offence under S. 6. The 
last would suggest that parents could be held liable in respect of a 
child marriage, if at all, under S.6 only and not under S. 5 which does 
not have a proviso exempting a woman from imprisonment for an of- 
fence under that section, which however would surely have been pro- 





1. A.LR. 1936 All. 11. 
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vided had it been the whtention of the legislature to render the parents 
liable to be charged under that section also.’ It may stand to reason 
that parents may be called to account if a minor under their charge 
contracts a child marriage and that is done by S. 5. Where however 
a person who is not a minor contracts a child marriage there cannot 
be any reason in ‘holding them liable in respect of such a marriage 
as they may have no control at all over such a person in law. -If 
S. 5 is construed as applicable to parents also then it will be to hold 
them liable to punishment in such cases as well. That S. 5 can 
apply only to strangers is also apparent for another reason, namely, 
that otherwise the concluding words of that section throwing upon 
the accused the burden of proving that he or she had reason to 
believe that the marriage was not a child marriage would be un- 
meaning, inasmuch as parents will surely know the age of their own 
children best of all persons, see Public Prosecutor v. Rattayya!. The 
section can thus apply to strangers only and not to parents, Ganpat 
Rao Dewaji v. Emperor*. 


A clue to the scope of S. 5 is afforded by the marginal note 
which speaks of punishment for “ solemnising” a child marriage. 
Though it is well settled that marginal notes to the sections of an 
Act of Parliament cannot be referred to for the purpose of construing 
the Act and that there is no reason for giving the marginal notes in 
an Indian statute any greater authority than the marginal notes in 
an English Act of Parliament (see .Thakurain Balraj Kunwar v. Rae 
Fagatpal Singh*, Kesava Chetty v. The Secretary of State*, Attorney-General 
v. Great Eastern Railway Co.*) still the rule is by no means rigid and 
where there is a genuine difficulty in understanding a provision it 
has been held that ‘‘ the side-note....although it forms no part of 
the section is of some assistance inasmuch as it shows the drift of the 
section,” Bushell v. Hummond*, Dharwar Urban Bank Ltd. v. Krishna 
Rao’. Participating in kanyadar will certainly not amount to “ solem- 
nising ” a marriage. The expression “ performs, conducts or directs ” 
a child marriage in S. 5 can advert only to the link—be it a religious 
ceremony or a formality sanctioned by the custom of the community 
——by which the matrimonial relationship is finally*and beyond recall 
established. Acts of a preliminary nature or preparatory in character 
would thus stand excluded and in a Hindu marriage there won’t 





1. LLR. 1997 Mad. 854. 2. (1992) 142 I,C. 277. 
3. (1904) 26 All. 398 : gr I.A. 132, 149-149. e 
4 (1918) 36 MLL.J. 222: I.L.R 42 Mad. 451, 459. 
5. (1879) 11 Ch. 449. 6. ° (1904) 73 L.J K.B. 1006. 
7- LL.R 1937 Bom. 299, 302-909. 
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Be Pet fortnanca ‘of the wuidtriage ‘by arivthing ‘Gorie “till sabigpathi. 
Thus Ynerely attending a fnarriage céremorly SaNa permisšion 
to hold a nach with ‘music antl fireworks sfc. not amount to per- 
forming éc., a child’ marriage.* 

‘For the: reasons indicated ‘supra it will -be ‘difficult to ae 
‘construction ‘of S. 5 as including within its purview ‘parents also 
-and>the ruling! in the instant decision secms to be-more in ‘consonance 
ib pero anne naling A Meany. ‘Emperor*. 


1. Bachtke Lal v. Emperor, (1936) 1621.0. 389. 
2. ALR. 1gg6 AlL 11. 
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Konpayya Rao v. Naganna, (1941) 1 M.L.J. 336 (F.B.}). 

Tn this case a Full Bench of the Madras High Court has by 
a majority opinion held that on an absolute transfer of the 
kudivaram right in private lands lying within the ambit of an 
estato by a landholder—the melvaram right alone being retained 
by him—there is a conversion of the land into ryot+ land and any 
covenants in the contract of transfer inconsistent with the inci- 
denis annexed to ryoti tenure by the Estates Land Act will be 
void to the extent of such repugnancy. The matter is almost 
one of first impreezion. A permanent right of occupancy is 
available to a person under the Estates Land Act only by virtue 
of possession of ryo# land in an estate at the commencement of 
the Act or by subsequent admission by a landholder to the pos- 
session of such land, S. (6). Accrual of permanent rights of 
occupancy thus stands conditioned upon the land being ryots. 
This conclusion is supported by 8. 181, which prior to its 
amendment in 1934 recited that nothing contained in 
S. 6, etc., shall confer a right of permanent occupancy in a 
landholder’s private land. Thus a permanent right of occupancy 
in regard to private lands in an estate can arise only 
if such lands shed their character as private lands, by the 
Jandholder converting them in the first instance into ryot lands. 
Without euch conversion permanent occupancy rights cannot be 
had in such lands. The position is made clear by the present 
S. 181 which states that a landholder shall be at liberty to 
convert his private land into ryot# land and confer occupancy 
right in land so converted. 8s. 6 and 181 read together suggest : 
(1) In an estate occupancy rights can exist only in ryoti lands, 
(2) even if land is ryoti still occupancy rights may not exist 
therein—ses Ss. 6 and 8, and (8) where private lands are 
converted into ryoti lands occupancy rights therein can exist only 
by conferment że., by admission of a person to the possession of 
such land with the necessary animus. 

So in the case of lands which were at their inception private 
Jands for permanent rights of occupancy to arise there- 
in, there must be, firstly, a conversign of such land into ryoti 
land, and secondly, an admission by the landhajder of a person to 
the posseasion thereof with intent to confer such rights. The 
Estates Land Act has not preseribed any method by which con- 
version could be brought about. Necessarily it will be a ques- 
tion of the intention of the landholder ih each case as evidenced 
by the treatment he has accorded to the land whose character 
is in ‘issue. The teat of private land is whether the landholder 
cultivates it directly or intends to resume it for guch cultivation 
even though from time to time he demjses it for a season, Bundley 

v. Bukhtoo'; Artharama Babu v. Artha Pads? “Where the evi- 
1. 8 N.W.P. 288. 
2. (912) 25 A.L.J. 248. 

NIC! 
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dence showed that a landholder did not take the suit lands under 
his cultivation for more than twenty years, that ryoti pattas were 
issued regarding such lands and that they were included in the 
same patta which related to lands which were admittedly ryoti 
it was held that there was a conversion of the suit lands into ryoti 
Jands, Saravanaperumal v. Subbatyyan Plait Where the 
right to take under direct cultivation is abandoned the land ceases 
to be private. The scheme of the Hstates Land Act is, broadly 
speaking, to divide all cultivable lands in an estate into private 
lands and ryoti lands—see S. 3 (16)—and there is no presump- 
tion that any land is private, S. 185. If therefore any cultivable 
land has ceased to be private by reason of the right to take it 
under direct cultivation having been parted with, the land auto- 
matically becomes ryoti, for there is no tortwm quid. Right 
of permanent occupancy is no doubt the main but by ‘no means 
the sole characteristic of ryoti tenure. But where a landholder 
parts with the Audtvaram right absolutely reserving to himself 
the melvaram interest alone he thereby gives up for ever his 
right to have the land under his direct cultivation; consequently 
the land ceases to be private land, Saravanaperumal v. Subbaty- 
yon Pillai Kudiwvaram right is synonymous with a 
right of occupancy, see Venkata Sasirulu v. Sectharamudu,? 
Naina Pillas Marakayar v. Ramanathan Chetttyar;* hence where 
kudtvaram right in private lands within an estate is transferred 
absolutely a right of permament occupancy is thereby conferred 
on the transferee and that coupled with the retention of the 
melvaram right alone by the landholder operates constructively 
as an expression by him of an intention to give up his right to 
take such lands under direct cultivation at any time. The minority 
view in the instant decision does not sufficiently allow for 
the force of these factors. The Statement of Objects and Rea- 
sons to the Estates Land Bill mentions that the term ryot has 
been used as the appropriate designation for a cultivator possess- 
ing occupancy right. The intention of the Legislature thus 
seems to be that where occupancy rights are conferred regarding 
any land in an estate on a person such person should become a 
ryot and that the land in his possession is ryoti—sse S. 8 (15). 


RAMASUBBABAYA SASTRI v. VENKATA APPALANARASIMHARASU, 
(1940) 2 M.L.J. 1021: 


One of the points decided in this case was that an alienation 
by a coparcener of his share in the whole of the joint family pro- 
perty or in aay part thereof would not sever his status from the 


4, (1982) 16 L.W. 808. 
z Viper 37 M_L.J. 48<I.L.B. 48 Mad. 166 (P.O) 
B. (1988) 48 M.L.J. B87=I.L.B. 47 Mad. 887 (P.O) 
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family and make him a divided member. This view may no 
doubt be in'accord with the preponderance of judicial opinion im 
the Madras High Court—see Atyyagart Venkataramayya v. 

Atyyagari Romayya; Subba Rao v. Amantcnarayana Asyar,;* 

Manjayya v. Shanmugha;? Maharaja of Bobbws v. Venkataraman- 
julu,* Kandasanv Udayan v. Velayutha Udayan, Jagannatha Rao 
v. Ramanna;* see also Gurtngappa v. Nandapa'—but it is sub- 
mitted that a conclusion the other way would be in greater con- 
sonance with modern trends in joint family law, at least in cases 
where a coparcener has alienated his entire interest in joint 
family properties. The capacity of a coparcener to alienate 
family property for his own purposes is not a topic dealt with by 
Hindu law texts. The Mitakshara merely declares that an un- 
separated sapinda has no power over the whole to make a gift, 
sale or mortgage. It is questionable whether alienation of his 
share by an individual coparcener was ever recognised by the 
Hindu juriste, see Gurlingapa v. Nandapa." As pointed out in 
Suraj Bansi v. Sheo Pershad,® ‘‘there can be little doubt that all 
such alienations whether voluntary or compulsory are inconsis- 
tent with the strict theory of a joint and undivided Hindu 
family”, for according to the true notion of such a family no 
individual member can predicate of the jomt property that he 
that particular member has a definite share, Appovter v. Rama- 
subbter.2 As such alienations are inconsistent with the theory 
of Hindu law much help is not likely to be derived from a con- 
sideration of the Hindu law texts in the determination of that 
question, Chinnu Plai v. Kalimuthu Castit.© It is as a result 
of judicial decisions that a coparcener in Madras and Bombay 
poaseases the power to alienate for value his interest in the joint 
family properties, see Suraj Bansi v. Shso Pershad.® The deci- 
sions have held that when a coparcener so alienates, what the 
alienes becomes entitled to is what the alienor would get if a 
partition had been made immediately before the sale, Atyyagart 
Venkataramayya v. Atyyagari Ramayya;’ it is as if tho gale 
is to operate as a partition at the time, Hardi Narain Sahu v. 
Ruder Perkash Mteser Also attachment of a coparcaner’s 
share in execution of a decree obtained, against him arrests the 
operation of survivorship im regard to sueh share, (Suraj 





L I.L.R. 25 Mad. 690, 717 (F.B.)- 

2. (1918) 28 M.LJ. & | . 

3. (1914) 26 M.L.J. 576—I.L.R. 88 Mad. 684, 

L oid} 27 M.L.J. 409=1.L.R. 89 Mad - 365. 

5: (1988) 51 M.L.J. 99, 104. 

6. 08 2 M.L.J. 886. s 
7. (1896) LLE. 21 B. 797, 802. 

8. 1878 I.L.R. 5 Oal 148 (P.O). « : 
9. STs 11 Moo.I.A. 89 5). 

10. (1910) $1 M.L.J. 246— 85 Mad. 47, 56 (FB). 
1L (1888) I.L.R. 10 Cal. aie, 686 (P.Q). 
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Banst’s case)! and causes a severance, see’ Madho Parshad v. 
Mehrban2 If attachment by Court removes a coparcener’s share 
beyond the range of survivorship and if the interest of the vendee 
under an alienation, whether voluntary or in tnutium, is to be 
worked out as if there was a partition immediately before the 
alienation and the share of the vendee is not liable to be affected 
by subsequent happenings in the joint family of which the alienor 
was a member does not the inference become inevitable. that 
on alienation of his share by a coparcener there is & severance 
of the alienor from the family? 7 


Again it is now well settled that an unilateral declaration by 
a coparcener evidencing an unequivocal intention on his part 
to separate himself from the other members of the family operates 
to bring about a severance in status, Suraj v. Iqbal® Girjia Bai 
v. Sadashw* Bal Krishna v. Ram Krishna, Ram Narain Sahu 
v. Mt. Makhana etc. Manifestation of such intention may 
be express or implied and the intention may be actual or con- 
structive. Does not an alienation by a coparcener of his share 
constitute an assertion of his individual right as against the 
rights of the family and cut at the very root of the joint status? 
If the conduct of one coparcener in expelling another would 
operate as a severance of the joint status as held in Joy Narain 
v. Girish Chunder,7 will not the taking away of his share from 
the family by a coparcener by passing it on to an alienee be tanta- 
mount to an intention on the part of that member to sever himself 
from the family? Where a coparcener becomes a convert to an 
alien faith it is held that there is severance in status by reason 
of his having done an, act inconsistent with the status of a joint 
Hindu family. Likewise if a coparcener contracta a marriage 
under the Special. Marriage Act 1872 as amended in 1923 he is 
deemed to be severed from the joint family. In both these 
cases the law attributes to the coparcener in effect an mtention 
to separate himself from the family. It is also held that when 
the estate of a coparcener has vested in the Official Aasignee on 
his insolvency that estate would continue after his death and 
would not be defeated by . survivorship, Fakirchand v. Mott 
chand$ Gori Shanker ve Oficial Receiver? If a copareener 
relinquishes his ifiterest in joint family property in favour of 
another céparcener the benefit of the relinquishment is held to 
acerue only to that one in whose favour it is made and the other 





1. (1878) I.L.B. 5 Cal. 148 (P.C.). 

2. ae I.L.B. 18 Cal. 187 (P.C.). 

8, (1918) 24 M.L.J. 845=1.L.B. 85 All. 80=40 IA. 40° (P.O) 
4 (1916) SL M.L.J. 455=1.L.B. 48 Oal. 1081 (P.C.). 

5. (1981) 61 M.L.J. 862=1.L.B. 58 AN. LA. 280 (P.0.) 
-¢. 1.L.B. 1989 All. 680=2(1989) 2 M.L.J. 569 (P 

7. (4878). 1.L.R. & Oal. 484 (P.0.) 

8. 1888 I.L.R. 7 Bom. 488. 

9. (1988) I.L.B. 18 Lah, 464 
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members of the family will. have no rights against such interest, 
Peddayya v. Ramalingam! This is on the footing of an 
alienation by the relinquishing coparcener which places 
him in the position of a separated member, see Bal- 
krishna v. Saviiribas? If an alienation in favour of a 
member of the family has that effect there is no reason why when 
the alienation is in favour of an outsider the same result should 
not ensue and the alienor placed in the position of a separated 
member. The arguments against construing an alienation by 2 
coparcener of his share as causing a severance in status are: 
(1) alienation per se ia not tantamount to the expression of an 
intention to separate, Jagannatha Rao v. Ramanna? (2) the 
vendee gets under his purchase only an equity and nothing more, 
Gurlingappa v. Nandapa;* and (8) severance of joint family 
status can be effected only by a mode known to and recognised 
by Hindu law, Lakshmanan Chettiar v. Srinivasa Iyengar.® If 
it is permiasible to a coparcener to deal with ‘his share’ it is 
rather strange to suggest that this predication of individual 
right is compatible with an intention to remain as a member of 
the joint family having common rights. The second argument 
overlooks that the reference to the vendee’s right as an equity is 
. not to be understood literally as negativing his legal right to his 
vendor’s share, for it is well settled that the death of the alienor 
or the happening of any other event in the family of which he 
was a member could not in any degree affect or upset the vendee’s 
title. Nor has the third argument much force. Severance of 
joint status is now permitted or happens in modes other than 
those recognised by Hindu law. There are on the other hand 
strong reasons why an alienation by a coparcener of his entire 
interest in the family properties should be held to operate as a 
severance in status. Such a view will ensure reciprocity of 
rights and avoid unfairness to the other members of the family. 
It will also make the law logical. The very fact of alienation 
by a coparcener puta an end to the fluctuating character of 
the property alienated and thereby effects a severance, Chinnu 
Pillas v. Kaltmutha Chetti,* see also Soundararajan v. Aruna- 
chalam,’ Lakshmi Achs v. Narayanaswamt Natcker® This con- 
clusion is also in consonance with the observations of the Privy 
Council made as early as 1869 in Ram Chander Dutt v. Ohunder 
Coomar Mundu? where it was said: ‘‘It is true that the status 
of the family as a joint Hindu family was not continuing. 
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The alienation of the shares of two members of that family deter- 
mined that status and substituted the status of co-sharers or joint 
owners whose rights as is shown by Lord Westbury in the case 
of Appovier v. Ramasubbter! are in many important respects 
distinguishable from those of a joint and undivided family”. 
For these reasons it is highly desirable that the law relating to 
this matter should be settled finally and authoritatively. 


Where a coparcener alienates either specific items or his 
share in such items, then, it may consistently with the doctrine 
that a person can remain undivided with reference to some items 
and separated as regards other items with the remaining members 
of the family, be argued that his status as regards the other items 
of joint family property remains unaffected; in other words, 
that the alienor ceases to be a coparcener only quoad the property 
alienated and the coparcenary is thereby reduced only pro tanto.” 





L (1966) 11 Moo T.A- 89 (P.0.) 
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` ABDUL Rour v. AspuR Ramm, I.L.R. (1940) 2 Cal. 520. 


One of the points considered in this case was whether a 
portion of an entire decree for which execution was not once 
claimed can form part of a subsequent claim in execution. The 
English practice is that as a rule a judgment-creditor cannot 
issue a series of small executions upon his judgment making in 
the whole the amount of the judgment-debt; upon one judgment 
he can issue only one execution, Forster v. Baker, Rothschild v. 
Fisher? If however the judgment or order is for the recovery 
of payment of money and at the same time for the recovery of 
‘property other than money the appropriate writs for the en- 
forcement of the two parts of the judgment or order may issue 
simultaneously or successively. In India there is no statutory 
provision relating to this matter and the judicial decisions dis 
close no uniformity of view in the application of the principles 
of English practice either. There is no provision in the Civil 
Procedure Code under which a decree-holder can divide the 
decree into, several parts and execute them piecemeal in dif- 
ferent Courts or in the same Court. See Panaji Girdharlal v. 
Ratanchand Hajarimal,+ Kusum Kamini Deby v. Satles Chandra 
Chakrabarty.» Nor is there anything in the Code prohibiting 
piecemeal execution. See Radha Kishen Lal v. Radha Pershad 
Singh! Balasubramania Chetti v. Swarnammal,? and Panaji 
Girdharlal v. Ratanchand Hajarimal.t The provisions of O. 2, 
r. 2 preventing multiplicity of suits are not in terms applicable 
to execution proceedings and according to the decision in Bala- 
subramania Chetti’s case,’ 8. 141 of the Code does not enable 
the application of such principles either. 


As early as 1869, in a casc under Ss. 207 and 208 of the 
Civil Procedure Code of 1859 , Haro Sankar Sandyal v. Tarak 
Chandra Buttacharjee, it was indicated that the proper test 
regarding the non-permissibility of piecemeal execution would be 
whether tho decree was or was not perfect for execution in its 
ontirety. Sir Barnes Peacock, C.J., stated: ‘“Where a decree: 
is perfect for execution in its entirety the execution creditor can-: 
not take out one execution for one part (e.g, wasilat) and an-: 
other for another part (6.g., costs), nor <an he by assignment 
split it up and subject the judgment-debtor to a° plurality of exe 
cution.” <A different test seems to be pointed out in Ram Baksh- 
Singh v. Madat Ali} where it was stated that ‘‘where 
a decree was of a complex character and granted difer- 
ent kinds of relief to be obtained by processes of diferent kinds 


1910) 2 K.B. 686, 641 (C.A.). 
£10203 2 K.B. 243 (0.A.). . 
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there was no Valid objection to separate applications for partial 
execution of the decree.’? This is an approximation to the 
English rule set out supra. Thus where a decree is for posses 
zion of land and mesne profits it will be competent to the decree- 
holder to execute such decree by means of separate and succes- 
sive applications in respect of each relief, Sadho Saran v. Hawal 
Pande! Veeraraghava Rao v. Gurunadhka Rao? The same prin- 
ciple was held to operate where a decree was for possession of 
land and costs, Radha Kishen Lall v. Radha Pershad Stingh,* 
Chunilal Soth v. Gulabchand+* 


Under either test where a decree is simple and grants reliefs ` 
to be obtained by’ process of the same kind, that is, where there 
is only one homogeneous relief such as money or costs a single 
execution will have to be taken out for the whole sum due. In 
Panaji Girdharial’s case the Bombay High Court held that a 
judgment for principal and interest is a single money decree and 
cannot be said to give different forms of relief and that the pro- 
visions in O. 21, rr. 10, 11, 15, proviso to r. 17, and r. 64 are a clear 
pointer that the correct rule and certainly the rule of convenience 
is that a party having a right to execute a decree for money pre- 
sently payable must enforce the whole decree at the same time. 
Tho same view was taken in Shyama Charan De Thabidar v. 
Protap Chandra Das.’ See also Kusum Kamini Deby v. Sass 
Chandra Chakrabarty,’ Prakash Chandra Sarkar v. Pande Ram- 
narain Chuntlal Seth v. Gulabchand‘ Singularly enough in 
the last case it is stated that where in contravention of the prin- 
ciple enunciated above, piecemeal execution is sought it is the 
duty of the judgment-debtor to raise the objection to the main- 
tainability of the very first E. P. and if he failed to do so he 
cannot thereafter challenge either the validity of that applica- 
tion or the competency of any later E.P. for the realisation of 
the unrecovered balance of the decree amount. A similar view 
has found expression in Upendra Nath Bose v. K.B. Dutt,” 
where it is stated that the mischief of piecemeal execution can 
apply only to the earlier execution and does not apply to the 
later one. As pointed out by Beaumont, C.J., in Panay Gir- 
dharlal’s case’ this dictum overlooks the real question, namely, 
not whether thee first application is objectionable but what its 
effect is. e The decision in Upendra Nath Bose’s case? goes fur- 
ther and holds that in a case where a decree had granted costs 
both of the trial and of the appeal to the High Court, and an 
application had ‘been made in the first instance to recover the 
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8. (1891) J.L R. 18 Cal. 515. 4, A.I.R. 1931 Nag. 89. 
5. (1988) I.L.R. 57 Bom. 468 


- 6, (19809 44 C.W.N. 907 (later E.P. for interest not claimed in 
held incompetent). 
7.. (1934) 88 C.W.N. 1058, 
O. 186. 


8 (1917) 48 I.O. 186 9. (1920) 1.L.R. 63 Cal. 582, 


Tj THE MADRAS LAW JOURNAL (N.LC.). z2 


High Court costs, a later E. P. to recover the costs of the trial 
Court will not be incompetent. The decisions of the Calcutta 
High Court thus disclose no uniformity of view and fully justify 
the remark in the instant decision that the question regarding 
the permissibility of piecemeal execution has not been finally 
settled in that Court. In Madras, in Balasubramanta Chetti v. 
Swarnammal,! it has been held that a decree-holder can present 
successive applications for realising different portions of what he 
is entitled to under his decree and in Somasundaram Plai v. 
Chokkalingam Pillat,? the principle has been held to justify an 
application in the first instance for restitution of an amount 
recovered under a decree subsequently reversed on appeal, and 
a later application for the recovery of interest on such amount 
for the period during which the decree-holder had the use of 
the money. 


SuHRipak BALKRISHNA v. THE Poona MUNIOIPALITY, I.L.R. 
(1940) Bom. 837. 

This decision deals with a question of considerable practical 
importance, namely, what is meant by an order of a Court which 
dismisses a suit with costs, there being more than one defendant 
appearing separately —whether the defendants get separate sets 
of costs or whether there is to be only one get of costs to be shared 
between all the defendants. In England such a question does 
not arise in practice, because the orders of the Court are 
drawn up in a formal manner and if the judge says: ‘‘suit dis- 
missed with costs’’ the order does not contain those exact words 
but directs that the plaintiff do pay the defendants their costs 
to be taxed. In India, the Civil Procedure Code does not con- 
tain any prescription in regard to this matter. 8S. 385 leaves 
costs to the discretion of the Court. 0.20, r.6 merely de- 
clares that the decree shall state the amount of costs incurred in 
the suit and by whom and in what proportions such costs are to 
be paid. O. 41, r.35 (3) lays down a similar principle regard- 
ing appellate decrees. Thus if a suit stands dismissed with 
costs with nothing more being said and there are a number of 
defendants the scope of the order’ becomes a matter of judicial 
construction. While Beaumont, C.J., ande Wassoodew, J., remark 
in the instant decision that construing such langtage in their natu- 
ral and proper sense it can only mean that the plaintiff*must pay 
to each defendant a separate set of costs affirming the view taken 
by Beaumont, C. J., and Lokur, J., in Mgriyaya Chanviraya v. 
Shanttrappa Danappa, an earlier decision of the same High 
Court in Rustomjes Heerjes Bhoy v. Cowasjee Dadhabhoy* has 
declared that it was an invariable practice on the gppellate side 
of the High Court that unless otherwise specifically directed on 
ee ya 
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an application made at the time the judgment is delivered in 
their favour with costs for the award of separate sets of costs, 
the order ‘‘appeal dismissed with costs’’ will mean that the los- 
ing party should pay one set of costs only to be divided among 
the successful parties. Likewise while the Calcutta High Court 
has held that when the Court orders the defendants speaking of | 
them collectively to be paid their costs by the plaintiff it means 
that each defendant who appeared in the suit as a separate party 
is to be paid his separate costs—see Gunesh Dutt Singh v. Mun- 
gay Ram Chowdhry! Ramchunder Sen v. Koomar Doorga Nath 
Roy?—the Patna High Court has in Jagadtsh Prasad v. Mathura 
Prasad stated that when the judgment does not speeifically award 
separate costs to the several defendants it cannot be taken to 
mean the award of such costs. The room for such 
conflicting views has now been considerably narrowed by the Fee 
Rules framed by the High Courts. The view of the 
Bombay High Court in the instant decision stands justified when 
understood in the light of the High Court Civil Circulars (p.196 
of the Manual of Civil Circulars, 1925) containing directions as 
to when separate costs are to be allowed and when one set only 
is to be allowed when there are several defendants.. One 
of the rules states that when several defendants having substan- 

tially one defence employ several pleaders they shall be allowed 
one set of costs only and that in-such cases it will be for the plain- 
tiff at the time of hearing to ask fora direction of the Court that 
separate costa be not allowed, and another rule lays down that 
when several defendants having separate defences are repre 
sented by separate pleaders they shall be entitled to separate 
costs. 

Jn Madras the position is somewhat different. The rules 
framed regarding Practitioner’s Fees under 8. 27, Act XVIII of 
1879, and kept in foree even now, as well as rr. 12 and 13 of O. 
6 of the O.S. High Court Fee Rules, 1933, enjoin that if several 
defendants who have a common interest succeed upon a joint 
defence or upon separate defences substantially the same, not 

more than one fee shall be allowed unless the Court shall other- 
wise order, and that if several defendants who have separato 
interests set up separate and distinct defences and succeed there- 
on a fee gor one legal practitioner for each defendant may be 
allowed. Thus while in Bombay even where the several defen- 
dants set up substantially the same defence each defendant may 
get a separate set of césts unless the plaintiff applies to restrict 
the costs to one set only, in Madras, in such a case all the defen- 
dants will have to share one set of costs only unless on their 
application the Court has passed an order the other way. 


~e 
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SINNASWAMI. GODNDAN v. Ram Gounpan, .(1941) 1. M.L.J. 
519. -> A AS eat oa 
In this case it has been held that where a first mortgage is 
discharged by payments made at different times by two different 
persons, neither of whom would have been able ‘to pay off the 
mortgage without the help..of the other, there is no principle that 
it is only the person who makes the final payment in point of 
time that will be entitled to the right of subrogation and that 
both the persons can ‘claim such right out of the sale procedds of 
the mortgaged property. The conclusion is rested partly ‘on the 
paucity of direct authority dealing with a ‘similar situation 
(p. 522) and partly on equitable considerations. Clause (4) of 
S. 92 of the Transfer of Property Act merely ‘lays down that a 
right of subrogation under that section shall not arise in favour 
of any person unless the mortgage in’ respect of which the right 
is claimed has been redeemed in full. This clause merely set- 
tles a point on which the decisions till then were somewhat con- 
flicting and confirms the view taken by Mookerjee, J., in Gurdeo 
Singh v. Chandrikah Singh that subrogation could only be by 
complete redemption, ¢.¢., that subrogation could not be claimed 
so long as the mortgage is not redeemed in full? There is how- 
ever nothing in 8. 92 which requires that the person claiming 
subrogation should himself have paid the entire amotint of the 
previous debt, and in fact, cases have allowed subrogation when the 
prior mortgage has been discharged but only part of the money 
has been advanced by the subrogee, see Rupabdat- v. Audimulam,? 
Saminatha v. Krishna,* Ram Sarup v. Ram Rachhpal’ and Abdul 
Raeak v. Abdul Rahman® The English law also seems to be 
similar, namely, that if the whole debt be discharged it does not 
matter that some portion of it was paid by a third person.” If 
several persons pay separate sums which (taken together) dis- 
charge the first mortgagee they can get charges respectively in 
proportion to the amounts paid by them all in priority to the 
second mortgagee out of the sale proceeds of the mortgaged pro- 
perties when they are sold outright, Venkatarama Ređdi v. 
Rangtah Cheti.8 It is not however stated whether such pay- 
ments which cumulatively satisfy the first mortgage in full 
should have been substantially synchronéus in point of time or 
whether the rule will govern even when the paymepts -have 
been made in fact at different times and by different persons. 
The decision in Hart Singh v. Jai Singh? relied on in the instant 

1. (1909) I.L.R. 86 Oal. 198. j 

2. Mulla, Transfer of Property Act, 2nd Edition, p. 528. Bee also 
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decision is not really helpful. In that case.three seta of vendees 
had purchased from the mortgagor different portions of the 
hypotheca and undertaken to redeem the first mortgage,- which 
they did. In negativmg their claim to subrogation, on the 
ground that the payments made by them were merely by way of 
fulfilling the obligations undertaken by them and that they had . 
not obtained any agreement in writing registered regarding their ' 
right to subrogation, the learned judges remarked that otherwise 
the vendees who discharged the mortgage would have been eń- 
titled to rights of subrogation in proportion to the amounts paid 
by them if they had really redeemed the mortgage on their own 
behalf and come within the purview of the first paragraph of S. 
92. Whether in so stating, the learned judges intended to declare 
that the right of subrogation can be claimed by each of the per- 
sons whose payments taken together brought about the redemp- 
tion of the mortgage, irrespective of any question of the synchro- 
nous or successive charatter of such payments is difficult to 
infer. No doubt even where the payments by the three sets of 
vendees to the mortgagee were made on the same day, notionally, 
at any rate those payments might well be regarded as successive 
payments only and not as a single consolidated payment, as the 
learned judge in the instant decision points out. Any way, the 
observation in Hira Singh v. Jat Singh! is purely ober. In 
Madras, the point has been dealt with in Raja of Kalahasty v. 
Venkatappa Nayanim Bahadur*—a decision of three learned 
judges in a Letters Patent Appeal—where it is declared that to 
claim subrogation the first requirement is that the mortgage must 
have been extinguished by a payment made by the party claim- 
ing subrogation and a person cannot stand by till the mortgage is 
extinguished by somebody elso and then claim such charge. It 
follows therefore that where the extinguishment of the mortgage 
did not take place by the payment of the party claiming subrogation 
but by the payment made by some one else the former’s claim is 
unsustainable. Judged by that test the conclusion reached in 
the instant decision would not be right and the person who had 
made the earlier payment can have no right of subrogation out of 
the sale proceeds of the mortgaged properties when they were 
sold outright. The obdgervations in Raja of Kalahasis v. Venka- 
tappa Nayanim Bahadur? being in favour of a view opposed to 
that adopted in the instant decision, a fuller consideration of the 
question is certainly to be desired. 


Narayana GasapatHt Rasu BAHADUR v. Jaaaayya, (1941) 
1M.L.J. 528. 

This decision expounds ster alta the nature of the right of 
eviction available to a lafidholder under the provisions of the 
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Madras Estates Land, Act. S. 9 enjoins that a landholder can- 
not eject a ryot except in accordance with the provisions of the 
Act, from the holding or any part thereof, and S. 151 enables 
the landholder to apply for the eviction of a ryot only on the 
ground that the ryot has materially impaired the value of the 
holding for agricultural purposes and rendered it substantially 
unfit for such purposes. Though it is the conjunction and and 
not the disjunctive or that is used in the latter section, still it is 
clear that the two phrases ‘‘ materially impairing the value of 
the holding ’’ and ‘‘ rendering it substantially unfit ’’ really im- 
ply the same idea and run into each other. This view is 
strengthened by 8. 11 which declares that a ryot may use the 
holding in any manner which does not materially impair the 
value of the land or render it unfit for agricultural purposes, 
and by S. 187 (1) (b) which provides that no contract bétween 
the parties, at whatever time made, shall take away or limit the 
right of a ryot to use the land as provided by S. 11. The right 
of eviction in favour of a landholder can thus arise only if the 
holding has been materially impaired or made substantially unfit 
for agricultural purposes, 4.6., where there has been a diversion 
of the land from the main purpose of the holding to non-agricul- 
tural purposes, see Narayana Rao v. Zamtndar of Muktyala 
Estate" It is not possible to define with meticulous precision 
what would amount to a diversion of the holding from agricultu- 
ral purposes. The question will be really one of fact dependent 
on the circumstances of individual cases, the size of the holding, 
the area withdrawn from agricultural purposes and the effect of 
such withdrawal upon the fitness of the holding taken as a whole 
for profitable cultivation, Hart Mohan Misser v. Surendra Nara- 
yan Singh? If the holding as a whole is affected, then it would 
be immaterial whether the alleged acts of impairment were actu- 
ally done over the entire holding or over parts of it only, Rama 
Ohetty v. Arunachalam Chetttar? It is however only a diver- 
sion already effected that can bring about a forfeiture of the 
holding and not a mere possibility or even the certainty of a 
diversion though in the near future, Narayana Rao v. Zamindar 
of Mukiyala Estate’ | Whether the erection of a structure or 
building in any part of the holding will amount to a diversion of 
the land from agricultural purposes will depend not only on the 
extent of the building, but the purposes which it is inftended to 
serve, the object with which the building is raised and the vari- 
ous measures that are taken in respect of fhe land, Narayana Rao 
v. Zamindar of Muktyala Estatet The conversion of one 








1. (1928) I.L.R. 51 Mad. 478=54 M.L.J. 62L œ 

2. (1907) I.L.R. 34 Cal. 718=17 M.L.J. 861 (P.0.)—case under 
S. 28 of the Bengal Tenancy Act corresponding to 8. lleof the , Estats 
Land Act. 

8. (1914) I.L.B. 89 Mad. 678=29 M.L.J. 724. 


26 THE MADRAS LAW JOURNAL (N.LC.) [1941 


fórty-eighth of a holding into a building site by enclosing that 
part with walls, by raising the level of that part of the holding 
and by raising two pillars to support a superstructure will not 
sustain a right to evict, Rama Chetty v. Arunachalam Chettiar, 
Sankaralinga Moopanar v. Subramanea Pillas* Likewise the use 
of less than one-twentieth of the entire holding for constructing 
a building and for housing cattle and storing manure will be un- 
objectionable, Zaméndar of ehur v. Doras Venkataraju.’ 
The making of a bandh to prevent influx of salt water into the 
holding,* the erection of a masonry structure for dwelling on an 
insignificant portion,® the digging of a tank which was a practi- 
cal necessity,* eto., will be acta of legitimate user and as such will 
not enable the Jandholder to eject the ryot. The construction 
of a cremation ghat? or the erection of a mosque’ on the holding 
will not be acts of legitimate user and may give rise to liability 
of being evicted. The diversion of one out of two and one 
third acres of land forming a holding for erecting a pucca resi- 
dential house and a compound therefor will also amount to a 
diversion of land from agricultural purposes as would justify an 
eviction, Narayana Rao v. Zamindar of Muktyala Hstate® The 
user of onesixteenth of a holding for the purpose of raising a 
building to store grain will not be objectionable as pointed ont im 
the instant decision provided the storing is of the crop raised on 
the holding itself. The instant decision lays down a noteworthy 
principle in stating that in construing S. 151 the Courts have 
nothing to do with the policy of rural reconstruction and that a 


tenant cannot be permitted to take the law into his own hands 
and plead. 
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SHANKER VIsHNd v. Manexpan Harmas, I.L.R. (1940) 
Bom. 799. 

This case decides an interesting point in regard to the eff- 
cacy and operative character of an.order of discharge of a debt 
passed under the provisions of the Central Provinces Debt Con- 
ciliation Act ID of 1983, outside that province. It holds 
that where a promissory note was executed at a place within the 
Bombay Presidency—the promisor as well as the promisee being 
residents of that place—in a suit to recover the debt on that note 
brought in the Bombay Courta, a plea of discharge by 
virtue of an order passed by a Debt Conciliation Board 
in the Central Provinces functioning in the area where 
in the debtor had some lands, will be no defence to such 
suit. Section 4 of.the C.P.Act states that a debtor may apply 
to the Board appointed for the area in which any holding or land 
of the debtor is situate to effect a settlement between the debtor 
and his creditors’ On such application, if the Board deemed 
that a settlement was desirable, notice to creditors was to issue 
according to S. 8 requiring them to submit a statement of the 
debts owed to them by the creditor,? and sub-S.2 lays down that 
every debt of which a statement is not submitted shall be deemed 
“ for all purposes and on all occasions ’’ to have been duly dis- 
charged.» Section 16 declares that no civil Court shall entertain 
any suit in respect of the recovery of any debt which has been 
deemed to have been duly discharged under S. 8 (2). The 
debtor in the instant decision taking advantage of the C.P.Act 
by virtue of his owning some lands in that province applied 
under S. 4 for a settlement of his debts; the creditor received a 
notice but failed to submit any statement as required by the Act 
and thereupon the Debt Conciliation Board declared the debt to 
be discharged. Now it is well settled that the lez loct contractus 
governs the rights and incidents flowing out of contracts ordinari- 
ly. One of the incidents so governed is“ the discharge of 
contracts. If under the law of the place where the contract was 
entered into, namely, in this case the law obtaining im. the 
Bombay Presidency, the contract can be discharged by a mode 
other than performance, such a discharge*will be recognised .and 
be binding on the Courts of that province. The true rule as 
explained by Dicey is: ‘‘ a debt or liability arising in aby coun- 
try may be discharged by the laws of that country and such a 
discharge, if it extinguishes the debt or liability and does not 
merely interfere with the remedies or course of procedure to 
enforce it, will be an effectual answer to the claim, not only in 
Courts of that country but in every other country’’.5,Prima facie, 





‘1. Of, B. 4 of the Madras Debt Conciliation Act. 
. & Of, B. 10 (1), Bid, ~ 8. Of, B. 10 (2), dead 
4. Cf, B. 19 (4), Bid ; 
5. @onflict of Laws, 5th Edition, p. 504, 
NI 
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therefore, the discharge of a debt incurred in the Bombay Pre- 
sidency by residents of that Presidency in a mode not provided 
or recognised by the laws of that province will be no answer to 
an action on the debt. On this subject S. 87 of the Indian 
Contract Act has provided that the parties to a contract must 
perform their promises ‘‘unless such performance is dispensed 
with or excused under the provisions of this Act or of any other 
law.” As pointed out by Wort, J., in Sadanand Jha v. Aman 
Khan," the section itself provides for a possible dispensation to 
the parties to the contract as appears from the latter part of the 
section, and thus in cases in which the facts come within the 
provisions of the Usurious Loans Act strict performance is ex- 
cused. The most important statutory discharge of contracts 
outside the Indian Contract Act is that which follows on bank- 
ruptcy.? The expression ‘‘any other law °’ in $S. 87- has no- 
where been defined. Still it is clear that it can refer only to'a 
law passed by a competent legislative authority with reference 
to India, coordinate with or superior to that which passed the 
Act; in other words the law must be one having an _ all-India 
operation territorially. The C.P.Debt Conciliation Act is 
professedly an enactment which extends to the whole of the 
Central Provinces only.* Bombay and the Central Provinces 
are both of them no doubt part of British India but as pointed 
out in the instant decision where the law of one province is dis- 
tinct from the law of another province, the two provinces have to 
be regarded for this purpose as foreign countries inter se. It 
therefore follows that a mode of discharge of contracts recognised 
by the law of one province cannot in any manner affect a con- 
tract entered into in a different province when there is nothing to 
indicate that the incidents of the contract were not to be regu- 
lated by the law of the place where the obligation was incurred. 
Thus the discharge granted to the debtor by the C.P.Debt Con- 
ciliation Board carmot preclude the recovery of the debt due 
through the Courts in Bombay under the Bombay law which was 
the law. applicable to the case having regard to the fact that the 
promissory note was executed in the Bombay Presidency and 
both the parties to the transaction were residents of that 
province. . 

VELAYUDHAM PLAI v. SUBRAMANIA PruLar, (1941) 1 M. L. 
J. 617. . 

This case attempts to indicate the precise scope of the Full 
Bench ruling in Rama Rao v. Venkataramayya, deciding that 


1. (1988) ¥.L.B. 18 Pat. 18 at p. 41 (F.B.). 

2. 8ee the Presidency Tqwns Insolvency Act, 1909 and the Provincial 
Insolveney Act, “1920. 
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certified copies of returns made by an assesses to the Income-tax 
Officer were admissible in evidence. It holds that there is no 
warrant to regard the Full Bench ruling as countenancing the 
view that it is obligatory on an assessee to obtain and produce 
to the opposite party in a suit copies of the returns, if the oppo- 
site party desires to inspect them. Order 11, r. 14 of the Civil 
Procedure Code deals with the Court’s power to order produc- 
tion of documents and corresponds to O. 81, r. 14 of the Rules 
of the Supreme Court which is couched in almost similar terms. 
Under these rules it will be lawful for the Court in the exercise 
of its discretion to order the production by either party to the 
‘action of such of the documents in his possession or power relat- 
ing to any matter in question in such cause. On the language 
it is clear that no order for production can be made against a 
party unless the document is in his possession or power, Rames- 
war v. Rikhanath Koeri! Larman Rao v. Gayadin, and such 
possession must be sole legal possession, Kearsley v. Philips" 
Coomes v. Hayward.* An income-tax return made to the Income 
tax Officer not being a document in the possession or power of 
the assessee, it follows that an order under O. 11, r. 14 of the 
C.P.Code cannot be made against him. That apart, S. 54 (1) 
of the Indian Income-tax Act declares the particulars contained 
in an income-tax return to be confidential and provides that no 
Court shall require except in the specified cases any public ser- 
vant to produce such a document and sub-& (2) penalises the dis- 
closure of such particulars. It is inevitable that a Court of law 
should approach in a critical spirit any legislation which is cal- 
culated to impede a Court in the discharge of its duty to 
administer justice by preventing it from obtaining any material 
evidence of a nature likely to assist it to ascertain the truth, 
Rowell v. Pratt.” But at the same time the Court will have 
regard to the essential spirit underlying the prohibition in con- 
sidering its scope, namely, that the foundation of the prohibition 
is that certain information cannot be disclosed without injury to 
the public interest, Astafio Petroleum Co. v. Anglo Persian Oil 
Co® Applying these principles, in Shaw v. Kay,’ where the 
pursuer endeavoured to obtain produetion of the defender’s 
income-tax returns for the purpose of proving’ that he was in a 
position to repay a loan, the Court of Seasion (Lord* Pearson) 
held that the Court could not order such production on the ground 
of ‘‘ confidentiality and public interest ”. For similar reasons 
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in Ankin v. London and North Eastern Ratloay Co. the produc- 
tion of reports made in pursuance of 8. 6 of the Regulation of 
Railways Act, 1871 (84 and 35 Vict., c. 78) to the Minister of 
Transport by the Railway Officials in regard to injuries sustained 
by a railway passenger was declined to be ordered on an applica- 
tion by the injured party for such production. Likewise in 
Rowell v. Pratt? it was held that a return made to the Potato 
Marketing Board set up by the Agricultural Marketing Act, 1981, 
by a grower, was privileged from production in legal proceedings 
by virtue of S. 17 (2) of the Act. The test employed in all these 
cases would seem to be whether the communication or document of 
which production is sought is one which the publie interest re- 
quires should be kept confidential. If the test is. satisfied, the 
secrecy attaching to the document will be deemed to be applicable 
if production is called for in a legal proceeding even if the legis- 
lature has not specifically so stated, see Rowell v. Pratt.* Aa 
pointed out in (1940) 2 MLJ. 25 at p. 26 (N.1.C.) no policy of 
the law would be defeated where the very person who made the 
return proposes to prove its contents. Totally different consi- « 
derations will however arise where it is a stranger to the return 
that wants to avail himself of it and against the maker of it and 
for that purpose seeks to compel the latter to procure a copy of 
the return from the authorities and produce the same. Certified 
copies of income-tax returns will no doubt be available to an 
assesses by reason of r. 99 of the Income-tax Rules while it will 
not be available to others, but the very confidential character of 
the document requires that its contents ought not to be divulged 


to the detriment of the assessee or against his wishes. 
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SUBBARAMAYYA Və VENKATASUBBAMMA, (1941) 1 M.L.J. 724. 


One of the questions in the Questionnaire issued by the 
Hindu Law Committee recently appointed by the Government 
of India is: ‘‘ Should any provision be made to place the legali- 
ty or otherwise of anuloma or other inter-caste marriages beyond 
doubt??? The justification for the question is made apparent 
by the decision under notice which almost for the first time in 
35 years after the pronouncement of the Allahabad High Court 
in Padam Kumari v. Suraj Kumari; dealing directly with the 
point, decides that an anuloma marriage is at the present time 
altogether invalid and suggests that if a change in the law is felt 
necessary we can look only to the Legislature. The conclusion 
in the Allahabad case lent itself to the criticism that it had been 
reached without any elaborate examination of authorities; the 
game cannot be said of the instant decision which deals with most 
of the materials available on the point though cases like Melaram 
Nudial v. Thanooram Bamun? Ram Lal Shookool v. Akhoy 
Charan Mutter Khairu v. Fakir Chand, Nalinaksha Majhi v. 
Rajans Kanta Das Mohanta Kuran Chand v. Indar and 
Appibai v. Khimji Cooverjs! which touch and consider the 
question have not been referred to. The decision under notice 
is also noteworthy in that it seems to be the first unequivocal 
pronouncement within the last two decades to reject the view 
in favour of the validity of anuloma marriages which had found 
acceptance with the Bombay, Calcutta, Madras and Lahore High 
Courts ever since the decision in Bat Gulab v. Jiwan Lal.” 
According to the instant decision an anuloma marriage is no 
longer valid because of the following reasons: (1) the absence of 
general consciousness of Hindu Society about the validity of 
such marriages, (2) invariable usage not to permit such marriages 
at least for a thousand years past, (3) the ripening of the recog- 
nition cum condemnation of such marriages by the Smritis into 
a definite prohibition by the time of the Puranas, and (4) the 
refusal by works like the Smriti Chandrika even to discuss the 
Tights of anulomajas indicating a definite popular consciousness 
at the time when they were written or compiled that such sons 
had no status whatever. A 

The utility of identity of caste in marriagé consists in the 
attainment of an unseen result (dharma). In such °cases a 
principle of the Mimamsa states that ‘‘ no substitute is to be 
allowed with regard to the unseen aspect of the prescribed ori- 





1. (1906) I.L.B. 28 AN. 458. 2. (1868) 9 WeR. 552.. 
8, (1908) 7 O.W.N. 619. á (1909) 2 I.O. 944. 

5. (1981) I.L.B. 58 Oal. 1892. 62 ALR 1984¢Lah. §50. 
7. (1984) I.L.B. 60 Bom. 455. 

8, (1921) I.L.B. 46 Bom. 871. 5 


32 THE MADRAS LAW JOURNAL (N.I,C.). [1941 


ginal’. Thus strictly speaking there can be no possibility of 
substituting a bride belonging to a different caste for one belong- 
ing to the same caste. Again, when there is a prohibition in the 
sacred texts of the doing of any particular thing, if such prohi- 
bition is only implied, a counter-enjoining may be pro- 
vided though only secondarily but if the prohibition 
is direct no counter provision will be admissible. The 
question therefore will be whether marriage is regarded exclu- 
sively as a training in dharma, and whether the prohibition, if 
any, in the Shastras of anuloma marriages is express and explicit 
or merely implied. The object of marriage is really fourfold, 
namely, enjoyment, birth of a son, eligibility to perform religious 
duties and attainment of asrama. This has been recognised by 
the Shastras, as is apparent from the very provisions for differ- 
ent types of marriages like Brahma, Gandharva, ete. It is ` 
practically “indisputable that the Smritis while contemplating 
anuloma marriages at the same time disapprove of them, as for 
instance, by remarking that such marriages are only for conjugal 
felicity and not for religious duties. While Manu at one place 
allows anuloma marriages,? by the very next verse he condemns 
the marriage of a Sudra woman with a member of any other 
caste. It is possible to construe the condemnation not as a 


prohibition (Faq) but as giving an option (Preen) by the 


application. of the maxim facta q Rre: |. Medhatithi and 
Kulluka have in fact so read the texts. Narada Vishnu,‘ 
Vasishta® and other Smriti writers also allow anuloma marriages. 
The Dharma Shastra of Yagnavalkya however expresses more 
than a mere disapproval of such marriages. 


agead Raia AARTEN: | 

Aaa AG FATA TTA gA: II 
—What has been stated (by Manu and others) regarding a twice- 
born taking a bride from a Sudra (family), that is not my doc- 
trine, because he is born again in his son. The fact that other 
verses? show that if at all a person is inclined to depart from such 
doctrine he can do so on the lines indicated in those verses, or 
that certain verses? prescribe the mode in which anuloma 
marriages may be celebrated, or that some verses® specify the 
appellations to be borne by the different classes of anulomajas, or 
that anulomajas are stated to be santa (good) while pratilomajas 
are declared asanta (zion-entities)*° or that provisions are to be 
found as to the mode in which anulomajas are to share the 
patrimony"! cannot in any way detract from the censure of anu- 
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loma marriages indicated in the earlier text of that sage. Hven 
as Yagnavalkya has more pronounced views on this question than 
the other Smritikars, so also the Smriti Chandrika among the 
later commentaries has adopted an almost hostile attitude towards 
such marriages refusing even to discuss the rights of anuloma- 
jas. It is conceded by Shah, J., in Bat Gulab v. Jiwan LaF 
that anuloma marriages would be invalid if prohibited by the 
texts but not if they are merely obsolste. The learned judge 
however came to the conclusion that there was no prohibition 
whatever. On the other hand Somayya, J., in the instant deci- 
sion points out that when an institution is shown to be obsolete 
there is no necessity to go further and show that there is an ex- 
press prohibition against such an institution either in the law books 
or in usage having the force of law. He also expresses the opinion 
that if a prohibition is in fact necessary such a prohibition is also 
found at any rate in commentaries like the Smriti Chandrika. 
In this connection it may be noted that in Sambasivan v. Secre- 
tary of State? in considering the text of Yagnavalkya postulat- 
ing the right of a preceptor or pupil to succeed to the property 
of a man dying without heirs, the Madras High Court observed 
that though the claim was novel so far as the Courts were con- 
cerned, a direction of the texts could not be ignored as obsolete 
and negligible when it involved no inequity or conflict with 
modern ideas. The proper approach therefore to the question 
of the validity of anuloma marriages at the present time would 
seem to be to ascertain whether in the particular locality or 
among the community concerned the institution stands rejected 
at the present time. The observation of Chandavarkar, J., in 
Bat Kashi v. Jamnadas, that it was reasonable to infer that 
according to the leading authorities on Hindu law as recognised 
in the Presidency, a Sudra wife is not permitted to a Brahmin, a 
Kshatriya, or a Vaisya’’ purports to state nothing more than 
what according to him is deducible from the authortties and does 
not refer to the existence of any usage or consciousness among 
the castes of the validity or invalidity of such marriages. In 
Bat Gulab v. Jiwan Lal, it is remarked that while there may be 
disapproval of anuloma marriages there has been “ no usage 
proved like any other fact ’’ refusing to recognise marriages out- 
side the caste. The decision in WNatha Nathuram y. Mehta 
Chotalal* is also on the same lines. Judicial opinion in’ Calcutta 
which origmally was against the validity of anuloma marriages 
except where they had been sanctioned by-local usage is now in- 
clined to treat such marriages as valid under Hindu law unless 
prohibited by usage. In Melaram Nudtal v. Thanooram Bamun,* 
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it was held that in regard to a marriage bebween a Brahmin male 
and ‘a non-Brahmin girl, ‘‘ local custom is the only authority by 
which such a marriage can be sanctioned, the general Hindw law 
being against °. In Ram Lal Shookool v. Akhoy Charan 
Mitter, the view was taken that ‘‘the ancient Hindu law did 
not regard such marriages with the condemnation expressed by 
later authorities’? and that such marriages being recognised by 
local custom would be valid. But in Nalinaksha Majki v. 
Rajanikanta Das Mohanta? it is stated that ‘‘ a marriage between 
a Brahmin and a Sudra woman...though not an approved type of 
marriage is still a marriage and the children are legitimate”. In 
the Punjab, anuloma marriages have been held to be valid both 
by reason of custom as also under Hindu law. In Suram Chand ' 
v. Indar®.Jai Lal, J., states: ‘‘the tendency of the Courts 
appears to be to recognise such marriages as valid and this ten- 
dency is consistent with the ordinary rule that unless clearly 
proved to the contrary the decision should be in favour of legali- 
ty of connection between man and woman specially if the imten- 
tion of the parties was to treat it as a marriage’. The only 
decision in Madras on the validity of anuloma marriages is that 
of Venkatasubba Rao, J., in Ratansi Morarji v. Administrator- 
General of Madras.‘ This decision purports to rest on the rul- 
ings of the Bombay High Court in Bat Gulab v. Jiwan La and 
Bat Kasht v. Jamnadas The efficacy of the decision is to some 
extent marred by an erroneous statement:on p. 173 that ‘‘Chan- 
davarkar, J., in Bat Kashi v. Jamnadas; after an examination 
of the Smritis and Commentaries, also arrives at the conclusion 
that anuloma marriages are, valid’’. Chandavarkar, J., in fact 
has indicated a view the other way. Among the text writers 
‘on Hindu law, while it is stated in Mayne’s Hindu Law’ that the 
only legal course is to treat anuloma marriages as invalid except 
where there is custom or enactment to the contrary, Sarkar Sastri’s 
Hindu Law’ propounds not merely a contrary view but declares 
further that even pratiloma alliances will be valid. Thus it 
is stated on p. 120: ‘‘ The sages recognise marriage between 4 
woman of an inferior caste and a man of a superior caste to be 
valid....Although marriage of an inferior man with a superior 
woman may be,disapproved and condemned, still if such a 
‘marriage does in fact take place the same must be regarded as 
valid as between the parties to it and the issue legitimate. They 
may be ex-communicated and excluded from inheritance of their 
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Telations, but as between themselves the relationship of husband 
and wife, and of parent and child must be held legitimate and 
there must also be reciprocal heritable right among themselves— 
there being no authority for pronouncing the marriage to be in- 
valid however reprehensible the same may bo represented to be.” 


That the instant decision takes a view contrary to that held 
by Courts during the last twenty years is clear; that it affects a 
question of status and as such is bound to have wide repercussions 
cannot be gainsaid. It is therefore up to the Legislature to 
resolve this conflict of judicial opinion. 


Damen v. MANMOHANDAS Lanusaar, I.L.R. (1940) Bom. 
158. 


The question at issue in this case was whether Hindu co- 
“parceners governed by the Mithakshara law, carrying on a joint 
family business, can institute in their individual names a suit to 
recover a debt on a promissory note obtained in the name of the 
family firm. The matter arose on a suit being brought for the 
recovery of the amount due under a promissory note executed in 
favour of a joint family business, by a member of the family to 
-whom on ‘partition the note had been allotted. The learned 
judges posit a difference between the case of a promissory note in 
favour of a joint family firm and the case of a note in favour of 
an ordinary coparcenership taken in the name of the manager 
or any other member of the family, holding that in the former 
case an action on the note will aways lie by the coparceners 
whereas in the latter case it is only the payee named in the note ` 
or any person to whom it has been endorsed or assigned that can 
sue on it. In other words, in the former case after partition 
any member to whom the note has been allotted can sue on it 
without the necessity for any endorsement or assignment im his 
favour by the other members of the firm provided all of them are 
arrayed as parties in the action, but in the latter case a copar- 
cener not being the maker, to whose share the note has fallen at 
the partition cannot sue on it in the absence of any endorsement 
or assignment of it in his favour by the othgr members of the 
family. Certainty is no doubt the hall-mark of a promissory 
note, see Ss. 8, 32, 78 of the Negotiable Instruments Act. 
‘¢ Holder ” is defined in S. 8 as any person entitled in his own 
‘mame to the possession of the note and to receive or recover the 
amount due thereon. S. 32 declares the liability of the maker 
of the note to pay according to the apparent tenor of the note 
and S. 78 lays down that payment of the amount due should be 
to the holder of the instrument. The cumulative effect of these 
provisions is prima faois that it is only the peraén named in the 
promissory note as the payee, or an endorses or assignee thereof 
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that can maintain an action on the note, apart from the debt evi- 
denced by it, though the title of the holder need not be that of 
the owner. The instant decision holds that the words “im his 
name’’ in S. 8 do not mean the personal name of the person 
‘and an alias or an assumed name will fall within the meaning of 
those words. A firm has in fact no independent entity apart 
from the partners and a suit by the firm is really a suit by all 
the members of it, see Brojo Lal Saha Banikya v. Budh 
Nath Pyardal and Co.! Where the firm is dissolved even then 
a decree on the note can be given in its favour if all the members 
of the firm are made parties to the action. Where however the 
note is allotted to the share of any one member it is difficult to 
see how his position will be different from that of a member of 
a joint Hindu family to whose share at a family partition a pro- 
missory note in favour of the joint family has been allotted, with 
reference to the maintainability of an action on such note and the 
‘obtaining of a decree in his favour, without any assignment or 
endorsement on the part of the other members of the family, 
even if a strict construction of S. 78 is favoured. Anyway it 
is submitted that there is no warrant for drawing a distinction 
between these two classes of cases in this respect. 


On the construction of Ss. 8 and 78 there have been two 
schools of judicial opinion. The equitable -view has found 
expression in Brojo Lal Saha Bantkya v. Budh Nath Pyarilal 
and Co% where it has been remarked that it would be going too 
far to say that S. 78 of the Act ‘‘ prohibita any person other 
than the holder to bring a suit, if that person is the true owner. 
If that were the intention of the Legislature..... it would have 
been quite simple to state that ‘no person except the holder would 
be entitled to institute any suit on the instrument’. No such 
thing has been stated in any portion of the Act’’.? A stricter 
view, namely that the holder of the note is alone entitled to sue 
on the note has been taken by certain other decisions* 


Even if the latter construction of S. 78 is the correct one, 
endorsement and assignment are not necessarily the only modes 
by which the right to sue on the promissory note can arise. The 





1. (1997) I.L.B. 55 Oal. 551. 

2, Bee also Sarfug Singh v Deosoran Singh, A.B. 1980 Pat. 818, 
Surafman Prasad v. Sadanand, ATR. 1982 Pat. 34, Bamaagina Prasad v. 
Bishwonath Prasad, ALR. 1984 Pat. 85, Sowa Ram v. Hott Lal, (1981) 
I.L.R. 58 All. 5. 

8. Eamanuja Atyangar v. Sadagopa Atyangar, (1904) 15 M.L.J. 
249 : I.L.R. 28, Mad. 205, Subba Narayana Vathiyor v. Ramaswamt 
Afyar, (1906) 16 M.L.J. 508: 80 Mad. 88, Harkishore Barna v. Gura 
Mia Chaudhuri, (1980) I.L.B.058 Cal. 752, 755, Krishnafi v. Hanmoraddi, 
(1984) I. L.R. 58 Bom. 586, 542, Virappa v. Mahadevappa, (1984) 86 
Bom.L.B:. 807. 
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property in the promissory note may stand transferred by an 
award of arbitrators or by a proper partition or family 
arrangement, and the person taking the promissory note in that 
way may sue on the note and obtain a decree thereon making the 
other members of the family defendants in the action, without 
the necessity of alleging the cause of action as. the original debt 
evidenced by the promissory note. As pointed out in Subbarayudy 
v. Subbarayudu,! where the question was whether a suit on a 
promissory note was maintainable by a person to whom it was 
allotted by an award of arbitrators made in a dispute between 
him and the payee under the note, in the absence of an endorse- 
ment in his favour by the latter: ‘‘ the award operated as a 
transfer tnter alta of the suit promissory note ....... from the 
payee mentioned therein to the plaintiff..... There can be no 
doubt that the effect of the award which allotted the suit pro- 
missory note to the share of the plaintiff was to transfer the pro- 
perty in the suit promissory note to the plaintiff and the plaintiff 
is therefore entitled as the owner to maintain the suit on the 
promissory note’’ though there was no endorsement. In Chima 
Chenchu Reddi v. Subbaraya Chetti? following Gopalu Plai v. 
Kothandarama Atyar® it has been observed that where in a parti- 
tion in a joint family, a debt evidenced by a promissory note 
falls to the share of a member he can sue to recover the amount 
due under the promissory note without any endorsement of the 
note over to him or an assignment under S. 180 of the Transfer 
of Property Act and that the suit may be regarded as a suit on 
the original debt itself irrespective of the note. The Bombay 
decisions have however held otherwise. In Krtshnajt v. Hanma- 
radds,* where a promissory note had been passed in favour of 
the plaintiff’s father in his individual name and there had been 
no renunciation of the world completely by the father so as to he 
considered civilly dead nor any endorsement or assignment by 
him of the note in favour of his son the plaintiff, it was held 
that a suit by the son on the note would be incompetent. Simi- 
larly in Vtrappa v. Mahadevappa, where a promissory note 
passed in favour of the plamtiff’s son was allotted to the share 
of the plaintiff on partition made by an award on which a de- 
cree was passed and there was no endorsement in plaintiff’s fa- 
vour of the note, it was held that there was no transfer of the 
note by operation of law, that no decree could be passed in favour 
of the plaintiff, but inasmuch as his son was impleaded as a 
party a decree on the note could be passed im favour of the son. 
This view suggesting that no suit on the note will lie in the ab- 





1. 1985 M.W.N. 282. * 2 1987 M,W.N. 184. 
8. (1984) 67 M.L.J. 848. 4, (1084) I.L.B. 58 Bork. 586. 
5, (1984) 86 Bom.L.B. 807. 
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OURSELVES. 


Wiru this issue our Journal enters upon its fifty-first 
year. We take this opportunity to thank our subscribers 
—both those on the Bench and those at the Bar—for the 
warm encouragement and support they have given to us 
all these years and to express the hope that the same will 
be continued hereafter in an even larger measure. We 
are also glad to express our sense of gratitude to the 
f Honourable the Judges of the High Court for the facilities 
they have been good enough to extend to us. Practitioners 
of law are compelled to keep themselves au courant with 
what is decided in the Courts ; further, the field of law 
is very wide and there arc innumerable questions which 
admit of discussion from more points of view than one ; 
and these afford justification for the existence of a Journal 
like ours. It has been one of the chief features of our 
Journal not merely to report decisions but also to provide 
comments on leading cases and legislative measures and 
to publish critical articles on topics of interest to the 
legal public. It has also been our constant endeavour to 
report in these pages as far as possible only such detisions 
as may fairly be described to be “ considered judgments 

' 
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which do more than merely follow existing precedents.” 
It may be that on some occasions we might be deemed to 
have departed from this standard and reported cases 
which need not have been reported. But the opposite 
view cannot be wholly ignored. As Lindley, L.J., put it 
“it must be borne in mind that the reports are 
wanted not only by men who are already well informed 
lawyers, but also by men of a different class ; and for their 
sakes it is better to err on the side of reporting too måny 
cases than of reporting too few.” The main lines of our 
Journal still remain as they were laid down by the founders 
and though the help and guidance of those pioneers are 
no longer available to- us the precious lessons of their 
work and the benefit of their labours are there to serve 
as a beacon light to us and it shall be our aim to make the 
Journal continue to live up to its ideals and traditions. 


We shall be publishing in the course of this month 
a Special Number of our Journal in commemoration of 
this occasion. 
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NOTES OF RECENT CASES. 


Krnshaaswamt Atyangar, J. Raja Obettiar and others r. 
3rd Deobmber, 1940 Ramnkkal and others. 
0. M. A. No. 45 of 1989. 
Cioh Procefure Code (V of 1908), O. 17, r. 1 and O. 88, r. 8—Swdt in 
formn pnuperis—Trial—Plaatif sot ready—Grant of adjowrnmont comt- 
tional on paying day costs within newt hearing—Oosts not paid—Power of 
Cowrt to Hemis: swit—Pouper, +f excompted from payment of cdjownment 
oosts. 
In a suit filed ia forma pouporis, the plaintiff was not ready at the 
date of the hearing and the Court adjourned the ease on condition of the 
plaintiff paying day coste to the defendants within the next hearing date. 
On the adjourned date, the plaintiff did not pay the costs. 

Held, the Court has jurisdiction under O. 17, r. 1, C.P Code, to pass 
a conditional order of adjournment on payment of costs by the plaintiff on 
foilure of whieh the smit should straightaway be dismissed. 21 M. 408; 

eå- I-E. 1928 M. 786, followed. 

Hold, further, that under O. 88, r. 8, a pauper plaintiff is not exempted 
from the payment of eosts of adjournment; the Court hes therefore power 
to direst him to pay the costs of an adjournment granted at his instanes. 
6 E. 561, followed; 47 B. 104, not followed. 


E. Baja Atyar and V. Seshadri for Appellants. 
E. Denkan for G K. Damodara Rao for Respondente. 





K.8. 
Wadsworth, J. = . M. Achuthan Nair v. 
5th Deoomber, 1940. T? Achuthan Nair. 


0. B. P. No. 1315 of 1988. 


LTémitalion Act (IX of 1908), S. 25—Scope—Promissory note bearing 
both English date and Vernacular date—Inconststency—Oomputation of 
time for limitation—Hvidence as to date of not—Adwéissibility—Fridonce 
Act, 8. 96 

A promissory note bore both the Emglish date 16—11—1984 and the 
Malayalam date Thulam 80, 1110, eorresponding to 15th November, 1984. 
Tn a suit on the promissory note filed on 16—11—1987, 

Held, that 8 25 was not applenble. here is no prgmmption as to 
whether the vernacular or the Gregorian calendar is to be taken into ne- 
count. 8 2h only says that the date must be computed according to the 
Ciregorian enlendny, As there has been a dispute as to the date on whieh 
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the promissory note was exeeuted the Court was @niitlhd under 8. 96, 
Evidence Act, to decide as to when the suit promissory note was executed. 
A, Achwthan Nambiar for Petitioner. 
K. 8 Sundaram for Respondent. 





K.8 
Wadeworth, J. Vunnava Rangayyea v. Panchayat 
5th December, 1940 Board, Angelakudur by ita President. 


0. B. P. No 988 of 1988. 

Madras Looal Boarde Act (XIV of 1920), Ss. 212 and 168—Kolagaram 
tax—Farming of right to oollect—Legalty. 

The Local Boards Act does not expressly or impHedly authorise the 
farming out the right to collect any tax levied under “the Act (though 
lieense fees may be farmed out under Ss. -168 and 212 of the Act) and 
therefore such farming out must be taken to be prohibited. 86 Mad. 118 
and 21 M.L.J. 788, followed. t 

A. Lakshmayya for Potitloner. 

WN. V. B. Sankara Rao for Reæpondent., 


K.S. — k 
[F. B.] 
The Ohiof Justice, Gentle and Karuppa Goundan v. Minor 
Erishnaswamt Atyangar, JJ. . Narashimman and others. 
Sth Dovomber, 1940. O.M.A. No. 501 of 1030 and 


O.M.8.A. No. 114 of 1940. 
Matas Agrioulturtsts’ Relief Act (IV of 1988), 8. 28—Rules framed 
wader S. 28—Provision for right of appoal—Ultre vires the Gover nmont— 


Proctedings wader S. 19—Whether proceedings tn exsoutton appealable under 
C P. Code, 8. 47. 


An appeal docs not He as of right but must be conferred by express 
enactment. Rule 8 made under B. 28 of the Madras Agriculturiste’ Relef 
Act providing for appeals is «Hro vires. Proceedings under 8. 19 of the 
Act to sele down deerees are not proesedings in execution and no appeal 
will He under 8. 47, O.P.Oode. 


K. Rajah Atyar, V. Seshadri, P. J. Keppowna Rao and FV. O. Veora- 
raghavon for Appellant. 
R. Kesava Atyangor and R, Ramamurilh Aryor for Respondents. 





K 8. 
[F. B.] 
The Chtef Justice, Vonkatoramana Rao, Ohinnasami Pillai v. 
Abdur Rahman, Arnshaaswams, Aiyangar Annamalai Ohetty. 
and Horwitt, JJ. . ; A.A A.O. No. 72 of 1888. 


6th December, 1940. 


Iamttation Act (IX of 1808), Art 182 (5)—Transfer of decrees to 
Court în Natwe State having reciprocal errangomont with British Indian 
Governmont— Whether ‘step fn aid of extcution’. 

- -AŻ money--decree obtainsd in a -British Indian Oourt was tranaferred on 
85th January, 1982, for execution to the Chief Oourt, Pudukottah State, 
whieh haf a reciprocal arrangement with the British Indian Government 
for executing ` The deeree was retraneferred after infructuous 
steps in the Native State to the British Indian Court on 29th September, 
1986 and an execution petition was filed on 10th October, 1986. 

Held (Hort, J., diasontyag), the applieation to transfer the decree 
to the Netive State was a step in aid of execution, I,L.R, 40 Mad. 
1089 : (F.B.), overruled, : 
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C. A, Seshagut Saatriar for Appellant. 
d. V. Viswaratha Sastri and N. S. Srinivasan for Respondent. 


K.B. 





[F. B] 
Tho Chief Justics, Gentle and Pechiappa Chettiar v. 
Kriehaaswam: Aiyangor, JJ. Vozhnkka Ohetty. 
10th Déoember, 1940. O.B.P. No. 880 of 1938. 


Madras Agrioulturists’ Relisf Act (IV of 1988), 8. 15—Apphoabtitty 
to a tonani who haf surrendered the holding beforo the coommencoment of 
the Aot. 


A mut was filed for reeovery of the nrrears of rent for the year 1985- 
1986, Tho tenaney hnd terminated hy the surrender of the holding by the 
tenant in April, 1986 The defendant (tenant) contended that the arrears 
of rent had beon wiped out by virtuo of R. 15 of Madras Act TV of 1988. 

Hold, (a) that two conditions nre noecssary for the appleation of the 
section: (+) That the tenaney should be subsieling on the date of the com- 
menesment of tho Act. (t) That the rent for faslis 1846 and 1847 must 
be due from the tenant and that he should depostt the same on or before 
30—8— 1988. 

(b) S. 15 of the said Act is not applierble to thie caso. 

OC. K. Vlewonatha Atyar for Petitioner. 

0. V. Mahadeva Ayar for Bespondent. 


K.B. ` = 
Wadsworth, J. Kuppiah Ohetty v. Saras- 
10th Docombor, 1940 wathi Ammal and others. 


O.B.P. Nos. 1255 of 1937 and 540 of 1938. 


Presidency Small Causo Courts Act (XF of 1882)—Two judges hoaring 
a Full Bench appkoation—Third fudge also signing the judgment by mis- 
take—Validity of judgmont—FinHags of faci—If oan be tatorfored with by 
Full Bench, 

When two judgos heard the nppHeation and three judges signed the 
judgment but ihe third jndgo did not participate m the preparation of the 
judgment, 

Held, that tho judgment ts ‘not invalid. 

Heri, furtkor, that the Full Beneh of the Smalt Oanses Court*cannot inter- 
fere with findings of fact of the Trial Court nud if it does so the High 
Court ean interfere in revision. 40 Mad. 855 (F.B.), followed, 

Oase-law as to what would constitute a valid transfer of shares 
discussed. 50 Bom. 860 (P.C), followed. 

K. 8. Sankara diyar and A. K Srecraman for Petitioner. 

E. Kuttthrishha Menon and C. Vasudeva Ronee for Respondents. 

K.B. 
King and Patanjali Sastrn, JJ. Thillai Govinda Pillai v. Nicholas 

10th Decomber, 1940. Eayar and afiother. 

AB, Mo. 127 of 1938. 





Contract— Breach—T¥ awor. 


The first respondent had entered into a contract with the second re- 
pondent to prepare the earth-work for pert of a railway. One of the 
terms of the eontract provided that the benefit or burdem of the contract 
was not amignable, The contract also provided for its tegmination in the 
event of such assignment. 

The first respondent entered into a parteership with the appellant and 
executed a power of attorney also in his favour, the of which wns 
that the appellant had to finance the contract and reselve the monies from 
the railway eompany—the 2nd respondent, The power of attorney which 
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referred to the partnership agreement was deposited with the railway com- 
pony who issued cheques to the appellant and never repudiated this contract 
with the 1st 1espondent. 

After completion of works the appellant sued for the balance of money 
due from the 2nd respondent. The defence of the 2nd respondent was that 
the contract precluded recognition of any aselgnment, 

Held, thnt the partnership and the power of attorney executed by tho 
Ist respondent to tho appellant amounted to an assignment of the benefits 
of the contract but that the 2nd respondent who had full knowledge, never 
exercised tho option to repudiate and must be deemed to have waived his 


lights. 
Quacre: Whether a term of a contract against assignment was valid 
and enforceable. 
LB. 8 Q.B.D. 569 and 18 Ves. 504, referred to. 
K. V. Ramachandra Atyar and T. E. Romabhadrackari for Appellant. 
A, Doroiraj for 1st 
King and Partridge for 2nd Respondent. 


KS. 
Wadsworth, J. Sreepathi BaHah akas Balaguromurthy 
11th December, 1940 and another v. Darsi Ramayya and 


another, 
O.B.P. No. 1223 of 1940. 


Ciwtl Procedure Code (V of 1908), 8s. 148 and 151—Appioation to set 
asido ex parto dsoreo—Ordeor setting ashie—Condtional on payment of costs 
within one month and im default apploation to ‘‘stand Hemissed with ooste”? 
—Power to grant extension for payment of coste—Inheront powers. 

The District Court passed an order allowing an appeal against the 
order of the District Munsiff refusing to set aside an ar parte deeree on 
condition of the appellant paying the respondents Rs. 15 as coste within 
one month; in default the appeal was to “stand dismissed with costs”. 
Within the one month’s time appellant paid Rs. 12 to the respondents bona 
fide believing that the entry in the Court diary showing Re. 12 as coste 
payable to the respondenta wes correct. Finding later that Re. 15 and 
not Rs. 12 had been ordered to be paid the appellant appHed long after the 
original order worked itself out to extend time. The District Court granted 
extension. In revision against the order of the District Oourt, 

Held, (1) that the Court had no jurisdiction to extend time after the 
time granted originally expired in cases of orders which run as “stand 
dismissed with costs”; 

(2) that however the lower Oourt’s order eould be upheld on the theory 
of mistake of Court whieh should not prejudises a party. As the party 
was misled into paying Es. 12 instead of Rs. 15 by reason of the wrong 
entry in the Oourt diary, time can be extended under the inherent powers 
of the Oourt 

Kasturi Seshagiri Rao for Petitioners, 

TF. Kothandaramayya for Respondents. 





K.S8. 
[FB] 
The Chief Justiog, Vonkataramona Rao, Venkateswara Sarma v. 
Abdur Rahman, Krishnaswom Ayyan- B. N. Venkatesan Iyer 
gar md Horo, JJ. « and others. 
‘Ith Deoomber; 1940. Appeals Nos. 26 and 27 of 1937. 


Iamslation Act (IX of 1908), Arts. 184-B ond 144—Alonation by mana- 
am of Hinde Retgions Insttiwtion for valuable consideraiion—tIntorvel bet- 
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ween death of sxoh makager aud election or appoimimont of his successor 
—Limitation and advsrss -possession—Starting poimi. 

A Motathipath who had made alienations between 1876 to 1910 died 
on July 7, 1918, without nominating a suceessor. The disciples of the Mutt 
appointed the successor on: June 6, 1922. The successor instituted a suit tu 
set aside the alienations on April 12, 1984, elaiming that his right to sue 
acorued on the date of his appointment, 

Held (Abdur Rahman ond Krishaaswowi Ayyangar, JJ., dissonting), that 
Art. 134-B wos directly applicable to the facts and even if Art. 144 should - 
be applied, adverse posession of the aliences would have started from the 
dute of the death of the alienating manager and the suit was barred by | 
limitation. ; 

Per Abdw kahman and Krishnaswom Ayyangar, JJ—Tho residnary 
Art, 144 applied to the facts and until there was a person capable of 
suing in existence there could be no question of adverse possersion. 

P. Govinda Monon for Appellant. 

B. Sarama Rao, A. V. Viswaonatha Sastri, A. C. Sampath Atyongar, 
N. C. Vizioraghavackariar and D. Bamaroemi Atyangar for Beepandents. 

KS. —— 

Wadsworth, J. Narasareddi v. Thummuru 
18th Deoomber, 1940. Banga Redd. 
ORP. Wo. 1864 of 1930. 

Madras Agricullurwls’ Rokef Aot (IV of 1988), S. 8—Soope—Pro- 
Rey TO m T T eee at One SARA one Payas oad 

DOOREN HOE EIE OE PONDO OI TOODA NAA mada. Daora 
1 10 aor oan be re-opened. 

A promissory note was executed on 1—7—1988 for’ Bs. 891- 151 in 
renowal of an earlier promissory note for Rs. 255-150. The debtor had 
“paid on 4—9—1984 Rs. 26-5-2 towards interest and Rs. 110-2-10 towards the 
principal of the rencwed promissory note of 1—7—1988. ‘In a suit on the 
promissory note tiled on 4—8—1987 for the balance of principal and 
in 

Held, that the appropriations made on 4—0—1984 cannot be undone 
and on that date the principal of the suit note was reduted to Ra. 281-12-8. 
(Rs, 265-15-0 principal originally advanced and Bs. 25-18-8 interest) The 
principal of the renowed promissory note will be Ra. 255-15-0, and interest 
thereon outstanding on 1—10—1937 will be cancelled. 

V. Subramaniam for Petitioner. 

K. Kameswora Rao for Respondent. 


K.B. — . 
Aimy md Patonjak Sastn, JJ. Bobramania Iyer v. Ulagalum 


20th. December, 1940. Perumal 


peshkush—Swit on pronote—Whothor oroditor can get deoree aghast ostate. 


Where a receiver ın management of an impartible Zamindari durmg the 
pondency of a succession suit relating thereto borrowed money on a promissory 
note for paying péeshkvsh due to Government if respect of the estate and 
m a suit on the note, the creditor sought to obtain a deeree not merely 

ae maker but also against the estate, 

(1) A decree can be given against the estate only to the extent 
deim mias Wilk tho cde mug ave agaat oe ol ee ane 
been created in favour of the ereditor at the time of the borrowing. 

(2) The prineiple of the Full Bench decision in 42 Mad. “185 by which the 
estate of a minor could be bound by a debt teeurred by his guardian could 
not bo extended to the case of a debt imeurred by a receiver. 
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(8) The estate cannot be bound on the primeiple of justice and equity 
that one who has enjoyed a benefit ahould also be bound by the obligation 
created by the arrangement under which such benefit was derived. 

30 Cal. 397, dissented from. 

(4) The creditor will not be entitled to be subrogated to the first 
chaigo avauablo to Government in respect of peshiuush, 

ALR. 1936 Mad. 752, explained. 

T. Al. Krishnaswoms dwya and P. N. Appwswami diyar fo. Appellant. 

S. Fenlcateraman, A. Soamenatha diyar and N. Bajagopala- Atyanyar 
for Respondente, 


K8. — 
[F.B] Z 
The Chef Jusiios, King, Somayya, Patanzak Arvagurunathe Pillai v. 
Sast1+ ond Happeu, Jd. Pedmavath: Ammal 
20th Déoomber, 1940. S.A. Wo. 1003 of 1937. 


Negotiable Insirumonts Act (XXVI of 1881), S. 27—Soope—Kachusion 
of personal lLabtlty— Su rownding owoumstanocs—W hothor oan- be looked 


‘in respest of the debt due by Sh, my wifes junior paternal unele’, X 
iustitated a sut on the note both against the maker S and his wife P. 
Bee ee a ee e A 
capacity as a power of attorney agent of his wife, with 
to execute the suit note. The first Oourt gave 
dismissed the sut agunst 8. On appeal by tho plaintiff, the District Judge 
(iamissed the sut against P and granted a decree against 8 following 88 
Mad. 482=25 M.LJ. 485. On Second Appeal, 

‘Held, that both under the English law and the Indian law, the lia- 
bility under a promussory note must’ anse upon the language of the note 
itself and without resorting to surrounding circumstances or other evidence 
de hors the instrument, ; 

(1816) 5 M. & 8, 345=105 E.B. 1077 and (1858) 3 H. & N. 177=157 
EB. 484, followed. 

(1925) 2 K.B. 301, explained. 

68 Mad 735=68 M.L.J. 540, dissented from. : 

B. 27 of the Negotiable Instruments Act is differently worded from 
B. 26 of tho Bills of Exchange -Aet in thet under the Indian ‘Act the 
ee i ee a ee exred from the whole of 
tho pranote, wiule under the Emgtish Act, the agent must his 
liability only by suitable additions to his signature on the note. 

88 Mad. 482=25 MLJ. 425, dissented from. 

The words occurring in the note that: the maker was the 
of his wifS were not merely descriptive but sufficiently apt to 
that the maker was executing it only in his capacity as agent. 

- Sting promissory notes written ın vernacular, regard must be had 
habrt of people executing tem and their customary mode of expression. 

Judgment of Sundarayyar, J., in 28 MLJ. 417, approved. 

K. Rajah Iyer and 8. Ramachandra Ayyor for Appellant. 

T. 8. Vonkdtesa Iyer, Q. E. Jagadisan and N. O. Vijayoraghavachariar 
for Bespondent, ; . 

e 
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In con- 
to the, 
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Wadsworth, J. : Srinivasa Rao v. Seshu Reddi.nnd anothor. 
4th Decomber, 1940. OBR.Ps. Nos. 1103- and 1104 of 1938. 

Croll Proosdure Code (F of 1908), O. 21, rr. 85 and 86—Fatlure by 
aucison-purohascr to pay cost of general stamp for the salo cortificate tn limo 
--Bff ect, 

Where an auction-purchaser paid the sale price on the date of the sale 
but by oversight omitted to pay also the cost of the general stamp for the 
sale certificate within 15 days as required by the amended r. 85 of O. 21, Civil 
Procedure Code, 

Held, that there is no power to excuse the delay and the consequences 
set out in r. 86 must ensue. 


48 MLJ. 477, relied. 
K. Kupputwoms for Petitioner. 
Respondent not represented. 


K.S. 
Wadsworth, J. Appukutte Menon v. Narayanan Nambudripad. 
4th December, 1940. O.B.P. No. 2551 of 1939 


Madras Agriculturists’ Relief Act (IV of 1988), 8. 15 (4) a&d Mala- 
bar Torancy Act, 8, B (b)—ApptHoatron by tonant—Forum. 

Reading the cxplanation to 8. 15 (4) of Act IV of 1988 along with 
8. 8 (b) of the Malabar Tenancy Act, a tenant applying for the benefits 
of 8. 15 (4) must go to the same Court as the landlord suing for posses 
sion against his tenant. Whero the landlord who would clearly have no 
tlaim possession by redeeming a kanom would have to go to the Court of the 
Subordinate Judge, the tenant applying for the benefits under B. 16 (4) 
of Act IV must also go to the Court of the Subordinate Judge. 


K. Kutttkrishna Monon for Petitioner. 
P. G. Krishna Atyar for Respondent 





K8. 
Wadsworth, J. Komalathammnl v. The Official Receiver, 
13th Decombor, 1940. West Tanjore. 


O.E.P. No. 956 of 1939. 


Insolvency—fattlomont by insolvent prior to adfudioation on his wife— 
Addtiton of minor son with himself as guordion—If changes the choractor 
of the transfér—Liability to be set aride. 


Where a joint family manager before lus adjudieation settled the famt'y 
properties on his wife that settlement would have to be made by him as 
mannoger and would get no additionnl validity by the mere addition of the 
minor son’s name with his father os guardian. Such a transfer is in 
essence a transfer by the insolvent and is Hable to be set aside in its 
entirety. 


Decision of Pandrang'Row, J, (1937) 2 M.L.J 427, foMowed. 

Decision of Sundaram Chetty, J., A I.R.1985 Mad. 246, not followed. 

K. 8. Denkan for Petitioner. . 

E. Rajagopala Iyengar for Respondent. 

K8. 

Wadsworth, J Unneeri Nair and another 6. Krishna Aiyar. 
16/4 December, 1940 e O.B.P. No. 1619 of 1938. 


Madras Agrioulturtsis’ Relief Aot (IV of 1988), S. fo—peer8o passeri 
om 25—8—1938—S. 19 of Act IF mot applicable. 


N.RC 
` 
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Where a deeroo was passod on 25—3—10988, that is, threo days after 
Act IV of 1988 came into force an application under 8. 19 is not open 
to the judgment-debtor. 

P. Govinda Menon for Petitioners. 

N È. Besha Atyar for Respondent. 





K B. 
Wapsworth, J. , Raman Chettiar v. Perumal Udayar. 
18th December, 1940. O.B.P. No. 1707 of 1930. 


Afadrqas Agrioulturtsts’ Relief Aot (IV of 1988), Ss. 9 and 19—Plaint 
for balance of principal and wterest on renewed pro-nota after appropria- 
tion—Reoponing not pormisndle. 

The respondent on 26—6—19382 axeented a promissory note for Rs. 668 
im renewal of two earlier notes, the principal of which totalled Rs, 850. On 
26—6—1084, Ra. 111-8-0 was paid for interest and Re. 823 was paid for 
principal leaving a balance of Rs. 140 due. On 15—12—1984, Re. 8 was 
paid for interest and Rs, 40 for principal leaving a balance of Rs. 100. 
A suit was filed in Deeember, 1987 for Rs 100 and subsequent interest 


and a decree was given on 4th March, 1988. On an application to scole 
down the deeree, 


Hotd, the parties actually intended to appropriate these payments to- 
wards the real principal of the euit promissory note, which comprised both 
prineipal and interest of the earler notes. Tho debtor ennnot prove that 
there was an appropriation to the principal only of the earlier notes or that 
any interest was left outstanding on those notes to be cancelled as on 
1—10—1987. The creditor is entitled to a decree for Rs. 100 with inter- 
est at 61/4 per cent, per annum from 1—10—1987 up to the date of ihe 
decree and subsequent interest at 6 per cent and eosts and interest thereon 
nt 5 por cent. up to 22—8—1988 and theeafter at 6 per eent. per annum. 


M. 8. Vatdyanatha Atyar for Petitioner. 
T. V Ramanatha diyar, for Respondent, 


K.8. — 
Hockett and Krisknaswami í Esswarappa Goundar and others 
Iyengar. JJ. |: v. Hanumantharaye Goundan. 
20th December, 1940. O.MP. No. 5059 of 1939 


in AS. No. 160 of 1836. 

Madras Agretliurials’ Relief Aol (IV of 1938), 8s. § and 9—Deoree for 
mesno profita for B yoars prior to mni by Court of Appoal tm 1989 on suit 
of 1922—Liaditty to soang down as “debt”, 

A suit for partition instituted in 1922, was dismissed by the Trial Court 
but the High Court on appeal decreed it in 1988 and held that the plaintiff 
was cntitled to mesne profits for threo years prior to suit. The lower 
Court ascertained te mesne profits in 1935 and that wos substantially 
affirmed bye the High Court on 1—3—1989. On an applieation to acnie 
down the debt as decreed under Ss. 8 and 9 of Act IV of 1938, 


Held, though the extent of the defendant’s liability was actually nascer- 





‘tained only in 1935, still, thé ability was there am? hence it- was a doht 
within the meaning of the Act and was liable to be sealed down in accordance 
with the pro of the Act. 


LLE. 1939 Mad. 776, referred to. 


K. Bhashyam Iyengar and T. B. Srinivasan for Petitioners. 
Ch. Raghava Rao and D.°R. Kriskna Bao for Respondent. 


K8. 


Wadsworth, J. ° Subbarnamayya v. Peddn Subbiah. 
10th December, 1940. O.B.P. No. 1651 of 1930. 
Makas Agriculivrist? Relief Act (IV of 1988), S. 8 (il), Proviso O 
Eaplanation—Assessmont on basis of capital value—Calowlation of rental 
value—Proper procedure. 

Where the assessment on properties is on the basis of capital value; 
under the explanation to B. 8 (#), Proviso C of Madras Act IV of 1088, 
the rental value must be caleulated at 5 per eent. of the capital value. It 
is not open to the Court to take evidence of the actual rent paid, capitalise 
this on the 5 per cent, basis and hold that tho eapttal value on whieh the 
assessment was based was not the actunl figure adopted but the fietitlous 
figure thus calculated. 

K, 8. Jayaram for Petitioner. 

E. Vonkataramana Rao for Respondent. 





K.B. 
Krishnaswami Ayyangar, J. Mohammed Khan v. John Major. 
18th Déocomber, 1940. OB.P. No. 1431 of 1938. 


Provincial Smal Cause Courts Aot (IX of 1887), 8. 17—Oral evidence 
not given on oath—Judgmont based on—Vahdity—Proper procedure. 

There is no warrant in law for a judgment in a small cause suit being 
based upon an orel examination of the parties whose evidence was not given 
on oath before the Court. S. 17 of the Provincial Small Causo Courts Act 
makes the provisions of the Civil Procedure Code, appheable to Small Cause 
Oourts save in so far as it might otherwise be provided. O. 18, r. 18 of O. P. 
Code, , contains a provision to the effect that in cases in which an appeal 
ia not allowed—small cause suits are such casee—tt shall not be necessary 
to take down the evidence of the witnesses in writing at length; 
but the Judge, as the examination of each witness proceeds shall make a 
memorandum of the substance of what he deposes, and such memorandum shall 
be written and signed by the Judge and shall form part of the record. This 
procedure should be followed and an oral examination which is not permitted 
by law should not be resorted to. ; 

A. Gopalacharw for Petitioner. 


K.S. — 
Wadsworth,’ J. In ro, Veera Reddi and others (Accused). 
18th Decomber, 1940. OBR.P. No. 1930 of 1940. 


Criminal Procedure Code (F of 1898), Sa 195 and 476—Scope 

One of the offences alleged was an offence under 8. 193, L P. Code, in 
connection wiih a proeeeding before the District Munsif and auch an offenec 
falls under 8. 195 (1) (b), Gr. P. Code, for which a complaint under 
RA. 476. Cr. P. Code. is necessary. But the faet that the Distriet Munal? 
had also complained that the facts established offences under other sections 
of the L P. Coda, to which 8. 476, had no application is not a ground for 
cancelling the complaint which was ‘valid and necessary so far ns the offences 
under 8, 198, L P. Code, was concerned, 


A, Narasimha Atyar for Potitioner. ° 
The Pubho Prosecutor for the Crown. è 
K8. — 
The Chiof Justico and Happel, J. Malln Reddi v Knruppe. 
19th December, 1940. Q.M.P. No. 5467 of 1040. 


Madras Debt Concitatton Aot (XI of 1936), S. 10—Soope. 

On 2—6—1989 respondents (debtors) filed a petition for ‘the settle 
ment of their debts disclosing a debt of Rs. 1,500 due on a mortgage in 
favour of the petitioner and a debt of Rs. 180 due to another on a promis- 
sory note, ` The Bonrd issued a noties under 8. 10 (1) of the Act to the 
petitioner on 81—8—1989. On 11—1—1940 the petitioner filed, extracts 
of his accounts as ‘proof of debts and accounts’ In eompHanec with the 
notiee, One of the respondents wanted time to serutinise tho naceounts 
and wns allowed timo till the 20th January, 1940. After many adjourn- 


r NRC. 
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ments granted at the request of the respondent tho ‘petition was taken up 
on 11—&—1940 when neither the petitioner nor his advocate could be pre- 
sent. Therenpon the Board proceeded to declare the debt discharged under 
8. 10 (2) of the Act notwithstanding that the respondent had admitted 
that there was Ra. 1,500 duo to the petitioner. In an applieation for a 
writ to quash the proceedings, 

Held, that the Board had no right in these cireumstances to invoke S. 10 
(2) of the Aet; it eould only aet under 8. 12 if at all. But it could not 
say that there was no amount due to the petitioner in the faee of the admis- 
sion The Board should exereise the powera under 8. 17 of the Act if no 
amicable settlement is arrived at within twelve months from the date of the 
application. 

C. Sambanva Rao and C. Swa Rao for Petitioner, 
K. S1tnivasa Rao for Respondents. 





K B. 
King and Palangal Bastri, JJ. Marina Ammayi v. Mirza Bather. 
19th December, 1940. ' Beg Sahib. 


OBP. No. 1880 and 1331 of 1939. 

Madras Agnriultunsts’ Relef Act (IV of 1988), 8s. 8 and 19—Pretuat- 
nary doeorese for redomption m suit by agroulturist mortgagor impleading 
non-agrioulturtst purchasers of portions of hypotheca as oo-plainit7s—soal- 
1ng down decreo—Discharge of decrees against mortgagor by reason of 
damdupat rwle—Effeot on ltabthiy of non-agroulturist oo-plarnity’s, 

In a suit by the mortgagors who were agricalturists, to redeem the 
mortgage, impleading the purchasers of portions of the hypotheca as oo- 
plaintiffs, redomption was decreed on payment of a certain sum. When the 
agriculturist mortgagora got the decree scaled down more than twice the 
principal amount having been paid the decree stood diseharged. In the 
cireumstances, 

Held, that satisfaction can be entered for the decree as a whole and the 
linbility of the non-agriculturist co-plaintiffe in also diseharged. i 

(1940) 2 ML-T. 872, approved and distinguished. 

G. Chandrasekara Sastri for Petitioners. 

T. Satyanarayana for Respondent in C.R.P. No. 1880 of 1939. 

F. Gomadarajachari tor Respondent in C R.P. No, 1881 of 1939, 

K8. 
Lakshmana Rao, J Ahmed Mohideen v. Yusuf Ali Byod. 
10th January, 1941. Or.R.O. No 733 of 1040 and 

Or. R. P. No. 682 of 1940. 

Code of Criminal Procedure (V of 1898), 8. 197—Charge that com- 
plaimant was beaten by Sub-Insptotors under the instructions of respondon: 
(Assistant Commissioner of Poltoe)—Previous sanction of the Governor of 
the Province—Neoessity. 

Two Sub-Inspeetors were alleged to have beaten the complainant in the 
polico station (where he was taken after arrest) under the orders of tho 
Asristant Commissioner In a complaint against the Asssinnt Commis- 
gioner, s 

Heid, that the Assistant Commissioner gave the order if nny while acting 
or purporting to act in the discharge of his offleia) duty. He is not remoyn- 
blo from his office save by of with the snnction of the Secretary of State 
and B. 197 enacts that no Court can take eognizance of such offenee except 
with the previous sanction of the Governor of the Provinee in the exereise 
of his individual judgment. 

V. T Rongaswamt Awongar ànd E. Ramaswami Aiyongar for Peti- 
tioner. ‘ ° 

Y. L. Ethiraj for A. 8 Sivakammathan for Respondent. 

Crown Prosecutor (P. Govinda Menon) for the Crown. 

K.8. an 
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Wadsworth, J. à . + Raraswathi Ammal v. Arabysa Sahib. 
llth December, 1940. OBP. No. 1704 of 1040. 

Madras Agrioutiwrists’ ReWef Act (IV of 1988), Ss. 8 (1), 19 and 20 
—Diewseaal of stay application wnder 8, 20 for defawlt—Eect on right to 
apply for scaling down deores under S. 19—Amownts realised in execution 
after lst October, 1987—Appropriation by oreditor—Permissidility. : 

Beotion 20 of Ast IV of 1988 does not contemplate any final decision 
on the question of the right of the applicant to apply under A 19. Moreover, 
when the applicant allows his application under S. 20 to be dismissed for 
default he is clearly abandoning only his right to a stay. That abandon- 
ment may be due to many causes. For instance, the execution may have stopped 
for some reasons quite apart from the proceedings under the Act In such 
u case there is no point in the applicant going on with his proceedings under 
B. 20 if time is available to him without such proceedings for preferring his 
application to the Oourt whieh passed the decree under 8. 19. Accordingly 
when an sgriculturist allows his application under & 20 to be dismissed 
because it is not necessary, such a dismissal would not bar the substantive 
application under 8. 19, The period of limitation prescribed in 8. 20 begins 
to run with the grant of a stay and not when there was no grant of stay. 
`- I.L.R. (1989), Mad. 886, referred to and explained, 

Held also, that an amount realised in execution of a deeree after Ist 
October, 1987, could not be appropriated by the decree-holder to interest 
acoruing due before Ist October, 1987, so as to nullify the affect of 8. 8 (1) 
of the Act. 

(1940) 2 MLAS. 647, followed. 

N. Sivaromakrishna Atyar for Petitioner. 

R. Ramamurihi Aiyar for Respondent. 


EB. —- 
The Chisf Justios and Happell, J. Rajah Venknta Ramayye Appa 
12th Déoomber, 1040. Bao Bahadur v. Secrotary of 


State for India in Oounsil. 
` LP.A. No. 21 of 1939. 

Madras Loosi Boards Act (XIV of 1920), Ss. 74B, 78 and 79 (#4)— 
Owner of tamk bod—Liabjuty for land cess based on annual rental valuc 
of the fshory. 

‘Where a person is the owner of the bed of a tank the right to the fish 
in the tank is bis, Therefore there is no eseaping the conclusion that such 
an owner is in beneficial oecupation of the land forming the bed of hie tank 
and the levy of land cess on the value of the land, which is to be gauged by 
the value of the right to fish In the water lying above the land, is lawful. 


(1989) A.O. 197, relied on. 
Decision of Wadsworth, J., in (1989) 1 MLJ. 780, affirmed. 


Y. Govindarajulu for Appellant. e 
Tho Government Ploador (B. Barama Rao) for Respondent. , 
KB. == 
Wadsworth and Patanjak Sastri, JJ. Arumugam Pillai v. Sadeslvam 
18th Deoembor, 1040. è Pilla, 


Afadras Agrioulturists’ Rolief Act (IV of 1988), 8. 19— Final doorte on 
mortgage against non-agrioulturist mortgagor and agrioulivrist pwrohasor of 
part of the hypotheca—Scating down—Prinoiples. ; ; 

Z the purchaser of part of the hypotheea was impleaded as a defendant 
in a-mortgage sult which resulted in a final deeree. The mortgagor” was a 
non-agriculturist but X was an agriculturist. In an application by X for 
i NR G 


standing the fact that the mortgagor. was @ norragriculturist. 
The decree can be amended so as to 
lability of the non-agriculturist debtor is concern 
(1940) 2 M.L.J. 878, relied on. -- - 
LN. R. Besha Atyar for Petitioner. i g 
< E. 8. Vonkatarama diyar for Respondent. 


KBR. i 
” Wadsworth, J. 70, ‘ Ohithambera Aiyar v. Srinivasa Aiyar. 
“16th Decomber, 1940. ` i ORP: No. 2313 of 1939. 


adras Agrioutiwists’ Relist Act (IV of 1988), S. 4 (f}—Swbsoriber to 
ckit fund owecuting security bond or mortgage to guarantes discharge of Mes 
obligation—Defawti—If breach of trust—S. 4 (f), if apploabls. 

The lability: of the subscriber who- bids. at a chit auction and takes the 
pogl at a discount executing a security bond or mortgage to guarantee the 
discharge of his obligation by the payment of ‘his future instalments, is « 
liability to which Act IV of 1988 applies. There is no question of breach 
of trust if he commits default and B. 4 (f) of the Act has no application. 

C. K. Viswanatha Atyor for Petitioner. 

0. 8. Swaminathan for Respondent. — 


rishnaswami Ayyangor, J. 8. A. Ramanathan Chettiar v. The 
18th Decomber, 1940. ‘Official Recatver of West Tanjore. 


i A.A.A.O. No. 1 of 1939. 

Provinoial Insolvency Act (V of 1920), 8. 28 (T) and 8. 2 (d)—Sale by 
debtor including ms son’s share after Ming of oredvior’s petition for adjudt- 
cation as insolvent—Dobdtor aGjudged insolvent—Eaghts of Official Roocetver 
to’ the property—‘Relation baok’—S. 2 (d) ‘Property’ includes a Hmdu 
fathor’s right to sell Ms son's share. ` 

A sale deed was executed on 16th December, 1981, by the debtor including 
the shares of his sons, when a creditor’s petition presented in November, 1929, 
for his adjudication was pending. In a' claim by the Oficial Receiver to the 
properties on the adjudication of the creditor as insolvent on lith 
April, 1932, 

Held, that as: under 8. 28 (7) of the Provincial- Insolvency Act, the title 
of the Official Receiver, related back to the date of the presentation of the 
petition, on the date of the sale not only the interest of the insolvent in the 
property but his right to sell the interests of his sons had vested in the 
receiver and therefore nothing pessed to the purchaser under the sale 
‘Property’? in 8, 2 (d) ineludes a Hindu father’s. right to sell his sons 
shares. i 

A purchaser of the share of some members of a joint family has no 
right to possession along with the other members whose interests still 
remain in them, The purchaser's rights in such eases have to be worked out 
by a separate suit for partition. . 

A Swaminatha Iyor and 8. Thyagaraja Iyer for Appellant. 

8. Muthiah Hudakar ‘tor Respondent. 

KR ENA 
The OMof Justice and Happel, J., , Eamabhadran v. Manickkam. 

19th Dedomber, 1940. |. - QBA. No. 80 of 1940. 

Companies Act (VII of 1918), 8s. 156 and 158—Volwntary ligwidation— 
Tigq<uidettor sting list of. contribwtories—Power to make calle—Eaforoiag 
complianes with the calls—Procedurs. .. . i 

In a voluntary Hquidation the liquidator settled the Ust of contributorics 
and when some of them did not eomply with ‘calls’ made upon them applied 


of any question of limitation. 

Where the contesting contributories raise several defeness, the proper 
procedure is to direct the liquidator to file suits and not to pass an order 
under §. 216 of the Companies Ast, 

S. Parthasarathi end V. K. Tirwoonkatachart for Appellant. 

F. Romaswami Aiyor, S. Nagaraja Aiyar, 4. E. Sriroman and N. a. 
Krishna Aiyongar for Respondents, 

K.B. =_= 


Wadsworth, J. Bubba Reddi v. Venkatappa Reddi. 
19th Decombor, 1940. ; 
O.E.P. No. 1956 of 1939. 

Madras Agrioulturists’ Retef Aot (IV of 1988), 8, 4 (h)—Promissory 
mote standing in favour of men—Evidence to show that dobt is really owed 
to a woman to invobo S. 4 (h)—WNot permissible. 

A decree was obtained by the holder of a promissory note which at 
least sinee 1985 stood in the name of men. 

Hold, that in such circumstances it is not permissible for the deeree- 
holder to adduce evidenee that the debt is really owed to a woman in order 
to invoke 8. 4 (h) of Act IV of 1988, The liability of the judgment- 
debtor is to the decree-holder and to no one else, though tho deeree-holder 
may himself be Hable to pay the realisation to a woman. 

P Ohandra Reddi and E. Ramalinga Redd for Petitioner. 

Kasturi Seshagirt Rao for Respondent. 


K.8. Za 
Krishaaswami Ayyangar, J. Venkatasnbbiah Ohowdari v. 
19th December, 1940. Venkatasubbiah and others. 


AiA.A.O. Nos. 101 and 102 of 1939. 

KEetoutton—Deores against A, the manager of a fotnt famiy personally 

and his brother B to the extent of tho assets of joint famly—Adjfudtoation 

of B as insolvent pending oxcewtion proceedings against htm—Subsoquont 

application to proceed against Ais sons shares after twelve years from docres 

—If barred by 9. 48, O. P. Code—Ordors in cxcoutton proceedings against 
B—How far binding on B’s sons. 


A decree was passed on 80-—11—1918 against the maker of.a promissory 
note A who was the mangger of a joint family and his brother B. Against 
A the decree was personal and it directed that the desretal amount should 
also be recoverable from the assets of the joint family of Aand B. A 
number of exeention applications were taken out by “the doeree-holder be- 
fore 1980, all of which ended in nothing being recovered. ‘On%29th Novem- 
ber, 1980, the last day of the period of twelve years limited by 8. 48, O. 
P. Code, the deeree-holder filed an execution petition for the attachment of 
some specified immovable properties of the joift family, When the peti- 
tion was pending A was-on his own petition adjudged an insolvent on 
18—7—1982 and on 26—0—1982 the execution petition was dismissed. On 
lst November, 1988, the order of adjndication was apnulled ond on 
28—4—1984 a fresh execution petttion was filed by a person who 
had meanwhile obtained an assignment’of éhe decree. Pending this exe- 
cution petition B was adjudieated an insolvent on his own petitio#, and the 
assignee decree-holder obtained permission of the’ Insolvency Court 
to proceed against the shares of the sons of B,"the insolvent ‘The assignee 
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Besse baraat Sepa Die reese eH plea Ae eee st 
the sons. - 


Hold, that B effectively represented his sons in ‘the prior executidn 
proceeding of 10—9—1984 and the decisions thereon were binding upon 
the sons and as the proceeding was merely a continuation of the execution 
proceddings in 1980, there is no question of 8. 48, O.P.Gode being 
attracted. ` yi 


Y. Suryanarayana for Appellant. 
E. Erisknamurihi for Respondent. 





K.8. 
The COhisf Justices and Happell, J Doraiswami Naieken v. 
20th December, 1940. Periakaruppan Chettiar. 


L.P.A. No. 10 of 1940. 

LimHation Aot (IX of 1908), 8. 20 (2)—AppHoabitty—Mortgages go- 
ing into possession undor am invalid contrast of sale after preliminary 
doorde = PRONE) Tonta -ana profit, while ie: posssition-If supos- Nmita: 
tion for apploation for a Raal doeroe. 

The plaintif who had a valid mortgago went into posecasion of the 
mortgaged properties under an invalid contract of sale. 

Held, that the fact that his sale proved to be invalid could not vitiate 
his title as mortgagee and the rents and profits which he recetved must in 
the eireumstances be deemed to have been received by him as mortgages. 
And such receipt of rente by the mortgagee while in possession extends the 
time for the filing of an appHeation for a finat decree. 

Oease-law discussed. 

Decision of Patonjak Sastr, J., in (1940) 1 M.L.J. 184, reversed. 


EK, Rajah Atyar for Appellant. 
: 8. Bamachasdra Atyar for Respondent. 


KB. . — 
Mockstt and Wadsworth, JJ. Ramasubba Iyer v Ayyalu Naidu. 
10th January, 1941. _0.B.P. No. 1820 of 1940. 


Cowrt-Poes Aot (VII of 1870), 8. 7, Ol. (ie) (a)—Swit by worshippers 
for’ a‘ declaration that a decree obtained against the tomple was invalid and 
not bindiag—Suit valuation and oourt-fee payable 


A grocer obtained a decree against a tomple and it was alleged that 
it was in collusion with the trustee. Three worshippers filed a sutt pray- 
ing inter aHa for a declaration that the earlier dẹeree was not binding on 
the temple. Oni the question of the proper court-fee payable in respect of 
the relef, ° 

Held, pep Moobett, J., the suit is different from reversionary sults sueh 
ag.the one in 45 L.W. 880 where a reversioner asks thet a decroe against 
the widow should be declared invalid. Where persons come forward and 
virtually say that, as representing a particular entity (and a temple is an 
example of an entity that must be represented) they claim to have a decree 

it cancelled, court-feo should be paid under 8. 7, Ol. (w) (a) of 
the Oourt-Fees Act. : 

Per Wadeworth, J—Tho plaintiffs really mua only in the right of the 
temple and its. trustees and they should not be permitted to essape from 
the, naturel conseduences of their sult by arraying the temple and. its 
ee ee ee eae 
theory they ought.to hare heen. ‘ i 
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F. N. Fenkatavaragachariar for Petitioner. 


The Governmont Ploader (B. Sttarama Rao), E 8. Destkan and §. 
Sankara diyar for Respondent. 


K 8. ai 
Lakshmana Rao, J. Sharma v. Dharma Rao. 
17th January, 1941. Or.B.O. No 856 of 1940 and 


Or.B.P. No. 800 of 1940. 
Copyright Act (III of 1914), Se 7 and 8—Complaint disclosing 
an offence under—Diemissal on the ground that dispute ts of ovil nature— 
Propriety. 
Where the eomplnint diseloses an offence under Ss. 7 and 8 of the 
Indian Copyright Act its dismissal on the ground that the dispute is of a 
civil nature cannot be sustained 


T. R. Verbateraman for Petitioner 
P. Srawasa Atyangar for Respondent. 
Crown Proseoutor for the Crown 


K.8. ens 
King, J. Middle School, Sathur v 
17th January, 1941 Mcenakshisundaram A1yar. 


O.B.P. No. 1688 of 1938 

Master and sorvaat—Dismiasal of a teacher without notice—Madras 
Educational Rules, R. 154—Three months’ notwo—Neocanty for 

A teacher was dismissed from serviee by the management of an aided 
school, without any notice, for alleged misconduct which was not, however, 
onquired into by the Director of Publie Instruction, In a mit by the 
teacher claiming three months’ salary in lieu of notice, 

Held, that under the Madras Educational Rules a teacher is entitled to 
three months’ noties or to payment of three months’ salary in lien of notice; 
and even if there is no written contract between the teacher and the 
management, the teacher is entitled to such notice unless he ıs guilty of 
such miseonduet as may be conmdered by the Director of Public Instruction 
to warrant cancellation or suspension of his certificate under r. 154; and 
the Director of Publie Instruction alone is the uttimnte authority on the 
question of miseonduct. 

&. Narayana Atyangar for Petitioner. 

R. Destkan, fo. Respondent 


K 8 —— 
King and Patanjah Sasin, JJ. Arunachalam Pillai v. Sitharama 
23rd January, 1941. Naidu 


AS No. 47 of 1939. 
Madras Agrioultwrisis’ Relref Act (IF of 1988), $ 19—fortgage dcbi 
scaled flown 1m favour of agriculturist mortgagor—Rffect on eliabdility of 
the property tn the hands of nonagnowlturist oourt-auotion-purchaser 
1m oxecution of a money decree against mortgagor—Relinquishinent bu 
mortgages of right to personal decree against mortgagoi— Effect on liabi- 
lity of the purchaser. 
In k suit to enforce a mortgage against the agneultumst moitgigor and 
a non-agrienlturist court-auction-purchaser of the mortgaged property in 
execution of n money-decree, the debt was sealed down on the applecation 
of the mortgagor. Thereupon the mortgagee sought to recover the fall 


amount due on the mortgage from the -non-agriculturist porehase)® offering ` 


to relinquish his right to a personal deeree against the mortgngor 
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Held, tho propertios are liable only as ateurity for the debt due by the 
mortgagor and if as a reult of the Act there is ‘a statutory discharge or 
reduction of the debt, the properties cannot be proceeded against for any- 
thing more than the sealed down amount of the debt. The purchaser in 
eourt-anction took the property subject to the burden of the mortgage and 
if the burden is by reason of thé provisions of B. 8 of Act IV of 1988 re 
duced without payment, the purehase proves to that extent an advantageous 
one and there is nothing in the Act to deprive the purchaser of the fruits 
of hie lueky purchase even though he is not an agriculturist. He gets the 
benefit of the scaling down not beeause the provisions of the Act apply to 
him, for obviously they do not, but beesuse such benefit is a nosessary inci- 
dent of his purchase under the general law and the Act does not deprive 
him of it. The relinquishment by the mortgagee of this right to a personal 
decree against the mortgagor after Act IV of 1938 had come into foree and 
the mortgagor had in fact applied for relief under it, cannot affect the 
position which arises under the Act with referanse to a date long prior œ 
such relinguishment. What the eonsequence would be if the mortgagec 
had agreed to exonerate the mortgagor from nll personal Hability before 
the Act came into foree was left open. 

(1940) 2 M.L.J. 872, distinguished. I.L.R. 1989 Mad. 218= 
(1938) 2 AL L.J. 1068, referred to. 

KE. V. Sosha Atyangar ond R. Subramanta Atyar for Appellant. 

T. M. Krishnaswams Adyar ond K Venkateswaran for Respondents. 

K.S. 
Lakshmana Rao, J. PubHe Prosecutor v. Hall & Company, 
28rd January, 1941. Ooimbatoro. 

Orl. App. Mo. 697 of 1940. 

Companies Aci (VII of 1918), 8. 282-B (5)—Seournty deposit by em- 
ployee of company not deposited in scheduled bank—Liabilily of managing 
agents ami secretaries to conviction ador S. 282-B (5). 

Where the security depostt of an employee of a company is not depo- 
sited in a scheduled bank by the employer company as required by B. 281-B 
(1) of the Companies Act the managing agents and secretaries of the com- 
pany are guilty and Hable to a eonvietion for an offence under 8. 382-3 
(5) of the Indian Companies Act. 

A. 8. Steakaminathan for Publie Proseentor. 

Respondent not represented 





K.8. aes 
Happell, J Rangasomi Nader v. Minor Pichamani 
24th January, 1941. by guardian Chinnu Nadar. 


O.B.P. No. 1511 of 1938. 

Cw Proosdure Code (V of 1908), O. 41, r. 10—Appeal — Order 

directing seonrity to be furnished within a specified time—Seounty tendered 
in tyme—Rejoction of appeal before testing—Propitoty. 

- Where “seeurity is ordered to be furnished within a particular time, it 
is a complianee with the order if it is tendered within the time; and the 
appeal cannot be rejceted unkess the security is tested and found insuffi- 
cient, even though the testing is after the time fixed for furnishing it. The 
testing of the security itself need not be within the time 

Decision of Jackson, J., in 52 M.L.J. (Short Notes) 58, relied on. 

E. Desilad for Petitioner. 

P N. Appurwcami Afyar for Respondent. 

K.8. 
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Wadsworth, d.::.- e. ~. 2, Bibbish Nedar +, Phangah Nadar. 
4th Dooemher, 1040. : —- OBP. Nos: 979 and 980 of. 1938. 

Madras Agricwliuruts’ Relief Act (IF of 1988), 8. 23—“Withn niasty 
cays of the commencomont of the Aol” —Inter prétotion—Sals to ue: sot aside 
as a whole. 

The words ‘within ninety days of the commencemenj of this Act’ in 
&, 28 would ordinarily indicate ‘within a period of ninety days after the 
‘date on whieh the Act commences’, The difference in the phraseology in 
R. £8 from that used in B. 20 is not sufficient to justify the Court in 
interpreting the above words as being intended to mean ‘within 89 days 
efter the commencement of the Act’, X 

Tho words ee, A C a 
period of limitation within which the application may be presented: and 
in computing that period if the last date falls on a day when the Court 
is closed such day can be exaluded. S. 28 is applicable even when the 
sale in execution has been followed by delivery. 

(1940) 2 ALL.J. 709, relied on, 

An application by one judgment-debtor ean enure to the benefit of 
the other judgment-debtors also. The whole sele has to be set aside and 
proceedings under §. 19, will result in benefit to the several judgment- 
debtors necording as they are agriceulturists or not, 

R. 8. Srimvasacharya and K. V. Rajagopalan for Petitioner. 


J. S. Vedamanitkiam for Respondent. 


K.8. anneal 
‘Wadsworth, J. Ponnusami Goundan v. Kanniappa Goondan 
llth December, 1940. OBP. No. 1748 of 1930. 


Madras Agrioutivrists’ Relief Aot (IV of 1988), 8S. 19—Apphoation by 
non-agriowlturist sudgment-debtor—Compotonoy—Agriowlturist debtor's rights 
—If oan be decided in the application, ~ 

There is no jurisdiction under B. 19 to amend a decree on an application 
by a jadgment-debtor who is admittedly a non-agriculturist. Whether or not 
the non-agriculturist judgmemt-debtor would be entitled to the benefits of 
8. 14 of the Act, if and when the agriculturist judgment-debtors get the 
decree re-opened under 8. 19, is a matter which cannot be decided in 
proceedings under Act, IV of 1938, started by a aia ain Jangam 
debtor. 

T. 8. Vatthianatha Aiycr for Petitioner. 

: K. V. Srintvasa Atyar for Bespandent. 
KA. j 


Venkatoramana Rao and Horwill, JJ. Venkatesabapathy Chetty v. 
Tth January, 1P41. Unnamalai Ammal 
AAO. No. 217 of 1938. 

Praotwe—Costs—Bonsfloiary propounding will oudeapplyimg for probate 
Contest by widow—Pwtting plati? to proof—Costs of bensfidlary proving 
the wil —Rigkt to—Practico—Duty of Probate Coert to grant Totters of 
administration with the will annosed to proper person, where no owcoutor 
is appointed wader will, \ 

Where a beneficiary applies for probate of & will and on the appa ee 
being contested he was put to proof of the will, 

Hold, that the usual practice in canes shoro a iinan aada to establish 
a will under which he, has been given a legacy and the pfaintiff is merely 
Bae oe oe eee cee ape E E 
estate. e 

EAE AEE E Suna AERE E E ie wl E. 
duty of the Probate Court on the will being established to direst the isnacef 


NRC 
‘ 
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letters of administration -with will annexed to sugh persons as are under 
the Succession Aet competent to administer the estate thus avoiding further 
expenses and litigation. 

T. K. Sundarcraman for Appellant. 

Ch. Raghawa Rao for Respondent. 


KSB. no eS 
Venkataramana Rao md. - Mallayyamma v. Province of Madras 
Horwil, Jd. g ‘ represented by the Collestor of 


10th January, 1941. - i 
X < AAO. No. 288 of 1939. 

Civi Prootdure Code (V of 1808), O. 88, r. 10—Abatomont of swit by 
death of .pauper plamiif—dbsoroe of provision for payment of Court-fees 
and costs of Govormmont, from estate of . deceased platatifi—Lacunn 
pointed ow. . 

Where the suit abates by reason of the death of a pauper plaintiff, on 
the question as to the liability to pay the Oourt-fees due to the Government 
O. 88, rr. 10 and 11 do not directly cover the ense and there Is 
n laowna. It is desirable for the legislature to take steps to amend the 
Civil Procedure Code, to cure such laowaa. 


P. Somasyadoram for Appellant, 
The Goveramont Ploader for Government. 





K8. 
Bura, O0.0.J. and Happell, J. Perlyathayammal v. Cunniah Naidu. 
15th January, 1941. | Ori.M.P. No. 1496 of 1940. 


Contempt of Cowt-—Smt for ejectment of sole deofomñant and for delt- 
sory of possetsion— Rooster appointed while suit was ponding, at tho 
instance of plaintiffs for tho purpose of harvesting tho crops on the lond 
and for realising the rents and proftte of the land in suit—sStraager olavm- 
ing that ho was entiilad to and wus in possession—Order of Court confrm- 
ing roociver’s possession—Stranger ctroulating notice to public asserting hi 
right and warning publio from taking lease—Contompt. 


Plaintiffs filed a suit for the ejectment of a sole defendant and for 
delivery of possession of some property. While the suit was pending, the 
plaintiffs applied for the appointment of a Recelver for the purposs of 
harvesting the erops on the land and for realising the rents and profits due 
from the tenants who were cultivating the land. The receiver took pos- 
ecesion with potee help. Subsequently an application was put in by the 
plaintiffs for an order direeting the receiver to lease out the plaint land in 
order to prevent loss to them. X a third party also filed another applica- 
tion in which he clatmed that the plaintiffs in the suit were not entitled to 
oust them from the property for the reason that X was both entitled to and 
in possession of it.° The Distriet Judge passed an order saying that ho 
saw no juatifieation for disturbing the possession of tho reeeiver since X 
came to the Court very late and the recaiver had done moet of the work en- 
trusted to him. He consequently directed the reeaiver to sell the produce 
‘in the open market. It was alleged that X was orally amerting that the 
property belonged to him and he would not allow the crop growing on the 
land to be removed and also issued a notice informing the public that they 
should not purehase the properties described in it or the produces standing 
on them or take them on leass in contravention of the righte of X and warn- 
ing the pubHe that if they poychased the property in auction or entered up 
on it without Xs permission they would themselves be responsible for any 
_trouble that resulted. In an application to commit X for contempt ot 
Oourt, ` : 


19 


Held, that £ was guilty of contempt of Court in circulating the notice. 
(In view however of the mitigating elreumstances the apology tendered by 
X was accepted and X was discharged but directed to pay the petitioners’ 
costs.) 

E, Rajah Awar and R. Raagachari for Petitioners. 

Ch. Raghata Rao for Respondents. 





K.8. 
Pandrang Row aad Somayya, JJ. M. & 8. M. Railway Oo. v. Alani- 
29th Jamuary, 1941. cipal Oomncil, Bexwada. 


i ` A.B. Nos. 240 and 297 of 1937. 


Madras District Muntoipaktios Act (V of 1920), Ss. 81 and 854— 
Vacant lands and buildings in posscamon of railway company—Assoesment 
of property-taz—Comeuites formed to fa oapital vawe—Validtty—Ananal 
talue—Computation based on oaprtal value. 

In puorsnanee of a notification issued by the Government of Indie under 
8. 185 of the Indian Railways Aet, authorising Municipalities to levy pro- 
pecty-tax on railway lands ond buildings in accordance with 8. 81 of the 
District Municipalities Act, the Munisipal Council of Bexwada sought to 
levy property-tax on the appellant railway company. At the instance of 
the company a committee was constituted to fix the capital value of the 
lands and buildings and on the basis of the value so fixed the chairman of 
the municipality levied and collected a lakh of rupees as tax for the quin- 
quennium from the railway company. In e suit questioning tho legality 
of the procedure and the assessment, , 

Held, that (#) the railway company had to show that there was no 
substantial compliance with the District Municipalities Act; (#) when 
there was no basis for fixing the annual value of vacant lands, it was per- 
miæible on the analogy of English decisions interpreting rating statutes, 
(6.g.) to adopt the capital value basis for determining the annual value; 
(in) though there was no statutory provision for a committee to fix the 
annual value, the company itself having asked for it, the levy of the tax 
by the chairman adopting the opinion of the committee was not illegal; 
and (iv) there was substantial compliance with the provisions of the Act in 
levying the tax. . 

T. R. Vonkatarama Sastri instructed by Messrs. Hing and Partridge, 
soHeitors for Appellant. 


Sir Aladi Krtshnaswaomi Atyar and P Satyanarayana Rao for Res- 





pondent. 

K.8. 

Mockott, J. Voleyudham Pillai v. Subramania Pillai. 
80th January, 1941. O.B.P. No. 1696 of 1940. 


Civil Procedwre Code (F of 1908), O. 11, r. 14_Cortified ocpios of 
tnoomotaz rotwns—Whether a party can be compelled to obtain ard pro- 
duce at the tastanoe of the opposite sl aia Act, So 54—Soope 
and offeot, 

A plaintiff applicd to the Court under O. 1% r. i, Civil Proceduro 
Code for an order directing the defendant to obtain certified copies of the 
inoome-tax returns of the defendant and to produee them, alleging that 
they would be material to prove the plaintiff’s case. 7 

Held, that the defendant cannot be compelled to produce documents not 
yet in existence as they could not be said to bp in his ‘possession or power. 

Hold, further, that such diseretionary orders under O. ‘u, r. T4 could 
not be passed except under very special eireumstances and that in view of 
B. 54 of the Ineome-tax Act, such documents must be treated as eonfiden- 


ies 


tial and the Court should not compel the assessee to apply for eopiæ and 
produce them. 
`E. S: Desthon and E. Eaman for Petitioner. 
8. Panohapakesa Sastri and P. S. Ramachandran for Respondent. 
E.8. 


King, J. Muni Reddi v. Muni Reddi. 
Blet Jamuary, 1941. O.M.8.A. Nos. 116 and 118 of 1940. 


Madras Debt Conoitation Act (XI of 1986), 8S. 18—Oreditors repro- 
senting more than Afty por cent. of the debts aovepting sottlomont—Two 
decres-holder-oraHitors not conseating— Registration of agreement with con- 
sonting oroditors carmarking the debtor’s assets to those debts and ismo of 
oortifoats by the Board that a fatr offer had boom rejected by the. two 
deoroc-holdore—Bffoot on oweowtability of the decrees. 

A debtor applied for conelliation of his debts. There were te “erodit- 
ors. Eight of them to whom more than fifty per cent. of the debts was 
duè, agreed to e seftlement. The remaining two creditore who had al- 
teady Obtained desrees refused to eonsent 1o the settlement. ` After due 
registration of the settlement the Board issued a certificate that a fair offer 
which was made had been rejected by the decrec-holders. In an applca- 
tión for execution of the decrees it was contended that the certifleate of the 
Board must be deemed to be a ‘‘deeree of the Oourt’’ and that the assets 
set apart in the agreement eannot be proceeded against. 

Held, that there was nothing in 8. 18 about the position of creditors 
who have already obtained decree and epee wee no obstacle to the exeeu- 
tian of the deerees. 

K. Bashyom Atyaagar and T. R. Srintvasan for Appellants, 


B. C. Seshachala Atyar, P 8. Ramachandran and 8. Venbatachalaw 





for Respondants. 
K.8. —— . 
Venkataramana Eao, J. Nallathambi Paradesi v. Madras Hindu 
3rd February, 1941. f Religious Endowments Board and others. 


OBP, No. 1472 of 1938. 
Madras Hindw Retigious Endowments Act (II of 1927). 8. 84 (H) 
Board deciding a temple to be ‘excepted tomple on the apploation of trustee 
-—Worshipp*r who was allowed to oontest the apploation—Locus standi to 
anply undor. 8. 84 (2) of the Endowmonts Act, to have the ordor ect aside. 
A trustee of a temple applied to the Endowments Board to have the 


by the worshipper to the Distriet Court under 8. 84 (2) of the Endowments 
Act, to set aside the order of the Board an objection was taken to the loows 
stands of the worshipper to apply, on the ground that he was not a “person 
aggrieved pr affected” by the order. 

Held, that the worshipper having been allowed to contest the eppli- 
cation before the Board, he must be deemed to be a person affected by the 
decision which was adveras to-him and he had therefore a right to apply 
under 8. 84 (2) of the Act, to have the order ofthe Board set aside. 

T. A. Eamaswows Boddi for Petitioner. 


F. V. Chondary,” M. Sethachalopath and T. R. Briniveson for 


al, 


Happel, J. ? Raja Venkntanarasimha vy. 
6th Jarsary, 1941. Polina Rattamma. 
ja ‘ O.B.P. No. 1548 of 1938. 


Madias Estates Lond Aot (I of 1908), 8. 8 (10)—Aoocretion to village 
in a lonka tn a river loasel out to tonante—Whether Hrayat or privats 
land—Sat for rent—Forwm. 

Land which is an oeeretion to n village situated in a lanko In a river 
oud leased out to tenants is not private land but #rayati land; and a suit 
for recovery of rent due from the lessee of such lands must be filed in the 
Revenue Court and not in the Civil Oomrt. 


P.F. Rajamannar and E. Subba Rao for Petitioner. 
F.F Chowdary and A Voenkataswawi. for Respondent. 
K.B — 


Burn, O.0.7., and Happel, J. Baiyid Alnhammad Sahib v. 
8th Jonwary, 1041 Subramantyan Chettiar. 
A.B. Mo. 65 of ‘1937. 


Cie Procedere Code (V of 1908), 8. 85 (3)—Plaintif failing to make 
owt his caso—Right of dofondant to cosis—TWritton statement making alle 
gations of more outonsive nature than defendant able to establish—Effcot 
on right to oosts. i 

The onus of making out hie ense alwaya lies upon the plaintiff in a 
claim suit and if ho falls to make out his case his suit has to be dismissed 
and the fact that the defendant in his written statement has made allege- 
tions of a more extensive nature than he was able to establish is not a 
suffteient reason for disallowing the suceeseful defendant’s costs. 


` B. Stterama Bao and T. K. Bundararaman for Appellant. 
E.8., Vonkataroma Atyar for Respondent. 


K.B. — 
Abdur Rahman, J Kuppuswami Naidu +. Kuppu- 
17ih January, ' 1941 ' swami Naidu and others. 


S.A. No. 92 of 1938. 

Areoras possession— Sut for sctting aside a sale and for posecasion— 
Plaintif away from India undergoing imprisonmont in Andamans at date 
of salo—If entitled to oxomption from bar of Kmitation for period when he 
was not in India. 

While plaintiff was undergoing imprisonment in the Andamans on a 
sentence of transportation for Hfe bis step-mother alienated some proper- 
ties in April, 1915. The plaintiff came beck in 1926 and brought a suit 
im 1984 for setting aside the sale and for reeovery of possesion. It was 
eontended on behalf of the plaintiff that adverse possesefon should not be 
held to start against him when he was not in India especially when his 
nbeenee was not voluntary but enforced. 

Hoki, that it is no ground of exemption under the Limitation Act. 
Whether the plaintiff was, voluntarily out of Ind& or involuntarily so is 
immaterial. `> Tho: póssession` of the defendant need not be known to the 
plaintiff to be adverse as long as it is open and eapable of being known by 
the ‘parties who are interested in the property. 668 M.L.J.,184 (P.¢.), 
followed. 


O.R. Bajagopalachari for Appellants. ° e . 
N. Gopala Monos and V.M. Ramaswami Mudaler tor Respondents. 
KB | — 


Ni Ra 


Hopyell, J. j 
20th January; 1941. 


Manikyam v. 


Manikyamma . 
O.B.P. No. 9 of 1939. 

Cim Procedure Codo (F of 1908), S. 60, Cl. (b)—‘‘ Musioal insiru- 
monis’ belonging to judgment-debior—If ocempt from attache ont—' (Arti 
ean” if imoludes “artists’’. 

A musician is not employed in an indusirial art and a wider meaning 
cannot be attached to the word “artixan’’ to inelude a musician. Musical 
instruments are not “tools of an artisan’’ within the meaning of 8 60 
(b), Civil Procedure Code and ore not exempt from attachment. 

P.V. Fallabhacharyulu for Petitioner 

T. Satyanerayana for Respondent. 





K.8. 
Wadsworth, J. Suranna v Ohendramma. 
Lm? January, 1941. , B.A. No. 102 of 1938. 


Rasemont—Private nghi of way—If oan bo acquired by person osor- 
clring hs right as a mombor of the public. 

An individual who is exercising his right of way as a member of the 
publio cannot at the same time have the necessary animus to establish from 
such acts of user the acquisition of a private right of easement. 

V. Swryascrayona for Appellant 

M. Appa Row for Respondents. 


K.B. PENE 
Abdur Rahman, J. Kachi Muhaidin Tharaganer 
24th January, 1941 v. Bainambu Ammal. . 


5.A. No. 94 of 1088. 


Muhammedan Law—Shafoi sect—Guardianship ond custody—Bight of 
mother to custody of daughters—Right to maintenance from father after 
attaining puberty. 

Among the Shafeis the mother is competent to retain her daughters’ 
custody in spite of their haying attained puberty up to the time that they 
were aetually married. But this has no bearing on their right to main- 
tenance. If the father has any right to the eustody of bis children he is en- 
titled to enforce that right but the fact that he has not done so or that 
his children are residing elsewhere does not deprive them of their right to 
recover maintenanes from thelr father. The father even if entitled to 
custody of his daughters after puberty is liable for tbair maintenance up 
to the time they are married. The father being the legal guardian is also 
heside the point. Authorities reviewed. 

T.P. Gopalakrishaa Alyar for Appellant 

N.B. Sesha Åiyar for Respondent. 


K.8.° —- 
Wadsworth, J. ; Muthukrishna Aiyar v. 
24tik Jamiary, 1941. è Savithri Ammal. 


A.A.A.O. No. 200 of 1999. 
Civil Procedure Codo (V of 1908), 8. 471—Objeotion to avocution raised 


by party or pis represontative scttiag up paramount ttile—Matter relates 
to omcoution of dooree and decision is appoaladle, 


When an pbjection is put forward to execution by a party or his re- 
presentative on the ground that he has some paramount right which prevents 
the execution of the deeree against him, that is, an objection which he pur- 
ports to put forward under S. 47, O.P.Oode and the matter does relate to 
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the execution of the d&res. Whether the objection is good or not wil 
depend on various considerations, but the validity of the objection will aot 
govern the procedure by which it is to be decided. If it is decided by the 
‘procedure under 8. 47 a right of appeal will result from the decision. 
A.I.R. 1927 Med. 481 and 71 M.L.J. 511, discussed. 


M. Subdaraya Atyar for Appellant. 
T.L. Vonkatarama Aiyar for Respondent. 


K.8. En 
Pandrang Row, d. Ponnuswami Udeyan v. 
24th January, 1941. Chidambara Udayan. 


Practico—Second Appeal—Question of faci—Revoraal of fading of 
fact of trial Court by lower appollate Cowi—If can bo interfered with in 
second appeal. mo 

It is not the provinee of the second appellate Court to decide whether 
on a pure question of fact, the lower appellate Court is right or the trial 
Court is right, because even assuming that the lower appellate Court was 
not right, there is no right in the High Court to say so and indeed no second 
appeal is competent when the only question that is raised therein is a 
question of fact. Though the interests involved may be considerable it 
does not esase to be a question of fact. , 

V.T. Rangaswam Atyongar and E. Bamaswawd Aiyangar for Appel- 


lant. 

Respondent not represented. 

K.B. DEEN 

Mockott, J. Provineo of Madras. 
8rd February, 1941. co. Kamaraja Pandiya Naleker. 


O.B.P. No. 356 of 1040. 


Lamitatton Act (IX of 1908), 8. 5—Appeat involving a principle of, 
some dnportanco—If sufflciont grownd for osousing dolay im fing—Costs 
ovdered in cnousing delay—Roosipt “without preyudios”—If bar to revision 
petition against order owousing delay. g 

It is not open to tha judge to exense the delay in fling an appeal merely 
on the ground that the appeal involves a prineiple of some importance and 
injustice might be done if the right of appeal is denied because of the delay. 

Where after an order excusing delay in filing the appeal on condition 
that the appellant paid the costs of the respondent, the mere receipt by 
the respondent of the costs “without prejudico’’ does not bar a petition to 
the High Court to revise the order excusing the delay. 58 M.L.J. 137, 
relied on. , 

Tho Goverament Pieader B. Sitarama Rao tor Petitioner. 





F. Goviadarajaohari for Respondent. ; . 

K.B. % 

Somayyd, J. Kosavaln v. Venkatarama Chettiar 
4th February, 1941. and another. 


O.B.P. No. 587 of 1930. 


Civil Procedure Code (V of 1908), 8. Bò. and O. 7, y. 10—Roturning 
plaint for presentation to proper Court—Wo fwrisdiction to make paymont 
of costs to defendants a condition prootdend to the presentation in propor 
Court. : a 

When passing an order under O. 7, r. 10, 0.P.Oode, returning a plaint 
for presentation to the proper Court, the Oourt has no jurisdiction to im- 
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pose a oondition that the plaintiff should before refiresenting the plaint, pay 
the costs of the defendant as a condition preeedent. Though B. 85, O. 
P.Code states that the fast that the Court had no jurisdiction to try a mit 
should be no bar to the exereise of the power to order costs, there is no 
power to make payment of costs a condition precedent to the filing of the 
suit in the proper Court. 

K.S. Rajagopala Aiyangar, and K.8. Banaratnam for Petitioner. 

N. Rajagopala diyangar for Respondent. 


K.8. 


Vonkatoramana Rao and Abdur Rahman, JJ. Appeswami Palanoor v. 
4th February, 1941. The Hongkong-Shanghel Bank- 





O.M.A. No. 301 of 1938. 


Practioo—Eagccution—Atiachment before judgmont—If cam be doomed 
to have been abandoned by more proceeding against other proportics. 


E filed a suit to recover a ‘sum of money and obtained an attachment 
before judgment of the debtor’s property. After the sutt was decreed the 
debtor mortgaged the attached property to X who substquently without 
impleading E, sued on the mortgage, obtained a deeree, in exteution where- 
of he purchased the hypotheses. E subsequently assigned his deeree to 4 
who in pursuance of the attachment before judgment brought the property 
to salo and purchased it himself. 4 having dispossessed, X, X took out 
an application for restoration of possession on the ground that the attach- 
ment should be deamod to have been abandoned by reason of the deeree 
holder’s conduct in taking exeeution proceedings against other properties 
of the judgment-debtor. 

, Held, thet the mero taking out of execution proceedings in respect of 
other properties of the judgment-debtor is not an indication of abandonment 
of the earHer attachment by the deeree-holder. Under law apart from the 
question of estoppel there ean be no question of abandonment. An attaeh- 
ment would’ eome to an end only by one of the methods proweribed under 
-the Civil Procedure Code such as. payment to the deerte-holder under O. 21, 
r. 65 or dismissal of the execution appleation under r. 57. 


K. F. Erlshaaswemi Atyar and T. L. Vonkatarama Atyar for Appel- 
lant. j : 

Sir A. Krishmaswami Atyer, K. Subramawiam ond C. Krishnaswant 
Aiyar instrueted by King and Partridge for Respondents. 





K.S. 
Krishaaswarm Aiyangar, J. Re: B.V.D’'Bilva, an insolvent. 
4th Fobrwary, 1941. Application No. 336 df 1940. 


I.P. No. 217 of 1040. 

Presidency Towns Insolvency Aot (III of 1909), Ss. 2 (e), 88 (8) ond 
60 (1)—Insolecncy of pubo strvant—Salary below the attachable Hit 
undsr Oivū - Procodure Code—Orier for allocation out of salary—Validity 

On the application of the Ofeial Assignee tho insolvent, a elerk in 
the Pube Works department workshop drawing a salary of Ra. 60 per 
month, was ordered by the Master of the High Court to pay an allocation 
of Rs. 4 a ménth out of his salary. On appeal, 

Held, (4) S. 60 (1) of the Act limits the portion of the salary to be 
paid te the Oficial Assignee to the attaehable income of the insolvent; 

(4) An order for appropriation of salary ean be and is always only 
. under B. 80 of the Presidency Towns Insolvaney Act; 
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(44) The salary acérued due to the insolvert in the hands of his 
employer did not fall within the definition of ‘‘property’’ in B. 2 (o). of 
the Act, as the insolvent has no disposing power over it; ‘ 

(iv) Though, theoretically, it would cease to be “salary’’ as soon as 
it was paid into the insolvent’s hands, there was no power to iue an anti- 
clpatory process to restrain the insolvent from deeling with his salary after 
it was received; : 

(v) Prospective salary is not property vested in the Official 
Assignees and a prospective order cannot be made impounding the future 
personal earnings of an insolvent and directing appropriation of the same 
without regard to the attachable Hmit, fired by 8. 60, O.P.Code and 
B. 60 (1) of the Presidency Towns Insolvency Act on pubHe grounds; 

(vi) B. 88 (8) does not apply, as it refers to property thet hes vested 
and only requires to be realized; 

(v4) The practice of the Oourt in ordering allocations even where the 
Insolvent’s salary is below the attashable limit cannot be followed as it is 
against the provisions of the Act; 

(vki) Whether salary or other income vests or not in the Offielal 
Assignes, the Court can make an order for appropriation if empowered . 
under §. 60. À 


Corresponding provisions of the Engliah Bankruptey Aet referred to. 
8. J. 8. Fernandes for the Insolvent. 

The Offloiat Asignes (V. Thiyagaraja Atyar) in person. 

K.B. MRS 


Pandrang Row and Somayya, JJ. Bwayampakula Bubberamayya v. 
Sth Fobruary, 1941. , Swayampekula Venkatasubbamma. 
Appeal No. 83 of 1939. 
Hindu Law—HMarriage in the anuloma form, tf valid. 


The plaintiffs who were Kapus (Sudras) by easte, alleging that they 
were respectively the widow, daughter and son of one J, & Brahmin, brought 
a suit for maintenance against the Brahmin sons and widow of the said J. 
Tho lower Court found in favour of the factwn as well as the validity of 
the marriage of the firs plaintiff with J and granted a deeree for mainte- 
naneo to all the plaintiffs. On appeal, 

Hold, that such a marriage was invalid, as anulome marriages are pro- 
hibited for the present age and have become obsolete. 

Texts and easelaw fully discussed. Accounts of foreign travellers 
considered. Mayne’s Hindu Law, 10th Edition, Se. 128-187 referred to. 
J.L.R, 08 Mad 160, disapproved. I.L.R. 28 AN. 458 and 14 Bom. L 
R. 547, followed, I.L.R. 46 Bom. 871 and L L. R. 55 Bom. 1, dissented 
from. $ 

Tho dAdrooato-Goneral (Sir A. Erishnaswami Alyar), M.S. Rama- 
chandra Rao and D.R. Krishna Rao for Appellants. 7 


P.V. Kajamannor end K. Subba Rao for Respondents. 





K.8. e 
Abdur Rahman, J. The Vedarayaswami Devasthanan 
bth: Fobruary, 1941. represented by its Managing Trostec, 


Bri Le Sri Subramania Pandsarasannedhi v. 

Pichu Aiyar and others. 

B.A. Nos. 1008 tp 1035 of 1940. 

Court Foes Act (VII of 1870), 8. 7 (11) (a)—Art. IT 17 (18) and 

5. 18 (2)—Madras Estates Lond Act (I of 1908), S. 56—Suite under — 
Court-foo payable on appeals and ssoond appeals—Feoeas cowt-fes paid in 
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the lower Court due to a bona fids mistake—Powsr of the High Court to 
order refund. 

Though plaints in suits under 8. 56 of the Estates Land Act, whieh 
are filed in the Revenue Courts are exempted from paying any court-fea, on 
appeals therefrom to the District Court and the High Court, conrt-fee is 
payable under 8. 7 (11) (a) and not under Art. IT, 17 (18) of the Oourt- 
Fees Act. 


When the appeals come before the High Court for consideration under 
8. 12 (2) of the Court-Fees Act,—the High Court can exercise its inherent 
power to direet refund of the excess court-fee paid im the lower Court due 
to a bona fide mistake. i 


AV. Viswanatha Sastry for R. Swadarakngam, for Appellant, 
T. Krishna Rao for Government Pleeder. 





K.8. 
Mookett, J. 8. Kuppusami Chettiar v. Subbaraya 
10th February, 1941. Chettiar and others. 


.O.M.A. No. 240 of 1040. 


Praoctioe—Saaction to prosseute for offences committed in the. course 
of proceedings before the Court—Considerations, 


In sanctioning a prosecution for offences committed in the course of 
proceedings before the Court, the Oourt should consider not only whether 
there was a prima fame case but also whether it was not against publie 
interest to allow the criminal proceedings. 

E. 8. Jayarama Atyar and G. Gopalaswami for appellant 

K.V. Ramachandra Atyor for Respondent 

The Publio Proseoutor for the Crown. 


K.8. ae, 
The Chtef Justtos and Happel, J` O. D. Parthasarathy v. 
10th Februaty, 1941. Madras PubHshing House, Ltd., 


and two others. 
0.8.4. No. 59 of 1940 
Companies Act (VII of 1918), 8S. 280 (1), sub-5. 2—Liqpwidation — 
Preferential claim for salary of employes—Mortgage of whole of the im- 
smovable and movable effects of company and floating charge over book 
debts—Rffect. 


A mortgage of the whole of the immovable and movable effeets of a 
company imeluding & floating charge over the book debts is a debenture and 
an employee ja entitled to priority by virtue of S. 280 (1) 2 of the Act 
over the assets of the company subject to the floating charge on a winding 
ED edit respèct of Grrears of galary to. tho: extent: ot Ne: 1,000. (1929) 1 Oh. 
498, followed. , 

P. 8, Narayanaswomi Aiyar for Apppellant. 

T.T.” Vijayaraghavan for the ORAN LAguidator. 

O R. Rajagopalachartar for the debenture-holder Respondent. 

S.V. Shenoy for petitioning ereditor. 


K.S. ——- 
Wadsworth, J. Venkatakrishna Rao v. 
10th a 1941. Neammayya and others. 


O.B.P. No. 677 of 1939. 

Madras Agrioultwrists’ Retief Act (IV of 1988), 8. 28—Applloadility 

to dockoes under 8. 145 of the Madras Estates Land Act—Transferes of 

holding not impleadad in seit for rent—If a fudgmont-debtor, entitled to 
apply under 8. 28 of Aot IV of 1988. 
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A got a money deeree: against X and Y who were registered pattadars 
and in ereeution of that decree purchased the holding in eourt: auetion on 
36—11—1984. In the following year he got possession through Oonrt and 
applied to the registered proprietor for recognition of the transfer. There- 
after the proprietor reeeived rents from A though there was no formal order 
recognising the transfer. In 1987 the registered proprietor filed a sutt for 
rent of the holding, impleading only X and Y the former pattadars, got a 
decree and assigned it to C who executed the deeree and brought the holding 
for sale and it was purchased by B on 25—2—1088. Thereupon 4 made 
a deposit for the rent due for fasH 1847 under 8. 15 of Act IV of 1988 
and applied for setting aside the sale. 

Hold, ax the petitioner bad formally applied for recognition of the 
transfer and the Iand-holder after such application had received payments 
of rent from 4, 8. 145 of the Madras Estates Land Act compels the pro- 
prietor to reeognise the transfer and deprives him of the power to get a 
deeree binding the holdmg without impleadimg the transferee. 70 M.L. 
J. 575, applied. The deeree obtained without impleading A will not bind 
A and A cannot be regarded as a ‘‘judgment-debtor’’ entitled to proceetl 
under 8. 28 of Act IV of 1988. 

K. Kameswara Rao for Petitione . 


F. Piyyanaa for Respondent. 


K.8. Lan 
Lakshmana Rao, J. Seshadri Aiyangar ¢. 
Lith Febrwary, 1941. A PubHe Prosesutor. 


Orl.B.O. No. 1117 of 1940 and 
Or1.B.P. No. 1061 of 1940. 
Indian Ponal Code (XLF of 1860), 8. 211—Case taken on fle after 
investigation under 8. 208, Criminal Procedure Codeo—Subsequont @lsokar ge 
of, aconsod—Oomplant wader 8, 211 of I.P.Code—lf fustif~adle. 
Where a case was taken on file after investigation by the police under 
B. 202, Oriminal Procedure Code the subsequent discharge of the sceused 
would not justify the making of a complaint under 8. 211 of the Indian 
Pannal Code. 
EK. Umamaheswaran for Petitioner. 
4.8. Siwakamtaathan for PwbKo Prosecutor for the Crown. 


K.8. 





Wadreorth, J. f Perumal Naidn v. 

11th February, 1941 Rajammal. 
O.B.P. No. 75 of 1930. 

Madras Agrioultwrisis’ Relief Act (IV of 1988), 8. 8 (1)—Renowod 
promissory notes—Paymonis: towardse—Appropriations—Prosumptions, 

Payment towards the principal of a renewed promissory nots cannot be 
regarded as necessarily appropriated to the principal of the original note 
and the debtor has to prove that it was not appropriated to the interest 
ineluded in the princtpal of the second note. e ` 

Further, open payments made in respect of a renewed note must be 
deamed to have been appropriated when the amount of a note in further 
renewal was calculated and the debtor has to prore that „they were not 
appropriated to interest. K 

T.8. Ramaswami Atyar for Petitioner.” > 

8.8. Ramachandra Atyar for Respondent. 

K.S. —_ 
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The Chief Justioe and Happell, J. ; Boganathula Venkatasamy v. 
12th February, 1941. Jangiti MaduHti and others. 
i O.M.P. No. 6968 of 1940. 

Madras: Debt OConotliation Act (XI of 1986), S. 10 (2)—Oreditor re- 
questing. Board to summon a doownent as ovidencs of the debi—Duty of 
Board to summon—Ovder declaring the debt discharged for falure to 
furnish proper statoment—Propristy in the oiroumstances. 

Where a creditor requested the Debt Conciliation Board to summon a 
mortgage deed in the possession of his brother as evidence of his debt but 
the Board did not so summon,’ 

Holi, that it was the duty of the Board to summon the document and 
the Board war wrong in not summoning the same end in declaring the debt 
discharged on ihe ground that the ereditor did not furtish a proper state- 
ment under B. 10 (2) of the Act. $ 

E. Krishnaswami Aiyangar and K.S. Jayaram for Petitioner. 

8. Vonkatesa Aiyangar tor Respondents. 

K.B. 


Wardsworth ard Patanjah Bastri, JJ. Venkatesvaralu v. 
18th Fobruary, 1941. Venkatarangam. 
O.B.P. Mo. 230 of 1930. 

Madras Agriowlturiste’ Rehef Act (IV of 1088), Ss. 8 and 9—Soope 
—Partition of debt between tho oratitors and execttion of soparates pro- 
missory notes by same dobtor—Ef ect. 

A promissory ‘note was executed on 15—5—1980 in favour of two 
brothers 4 and B. Ona partition between A and B’s son after B's death 
the debtor executed separate promissory notes on 29—9—1984. In an 
appHeation for sealing down, 

Held, that the principle laid down ın Ramasubbior v. Rama Aiyer, 
(1941) 1 M.L.J. 89 governed the ease. The principle is the same whether 
the new debts are equal or unequal to the old one and the debt must be 
sealod down on the basis of the promissory note of 1984. 

N. Vasudeva Rao for Petitioner. ` ' 


K. Bhimascrkaram for Respondent. 








K.8. 
Wadeworth, J. Athimarayana Konar v 
14th February, 1941. Subramania Atyar. 


B.A. No. 231 of 1989. 


Batoution — Attachment of property subjecit to a contract to sell — 
Rights... te = AP i 

Though a contract to sell docs not, having regard to the terms of B. 
54 of the Transfer of Property Act create any interest in or charge on the 
property, it does give rise to an obligation whieh Hmits the right of the 
judgment-debtor and the attachment of the right, title and interest of the 
judgment-debtor is subjee$ to any such Hmitation by whieh the judgment - 
debtor wes bound. (1989) 2 M.L.J. 882, reed on. ~ 

No doubt if the attachment ia followed by a Court sale and the pur 
chaser at the court sale has no notiee of sueh obligation, he will get a good 
title and the promisese under, the private contract would be left to seek his 
remedy against fis promisor. But where in pursuance of the eontreet, a 
registered sale deed is uxeeuted supsoquent to the attachment, the’ sale will 
not be one contraty to the attachment. The absence of notice on the part of 
the attaching ereditor as to the axistence of the contrast cannot give ‘such 
creditor any higher rights. 


~ - a 
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G.N. Thiramalachamar and G. Thtrwvenkatacharter for Appellants. 
T.8. Vonbatesa Atyar for Respondent. 





K.8. 
Wadsworth, J. Mnuthusami Pilini v. 
18th February, 1941. BR.8.A.Sankare Aiyar. 


O.B.P. No. 899 of 1038. 


Madras AgriouHurists’? Roef Act (IV of 1088), S. X—Acoownt after 
1—10—1982—-Settlemont at the ond of every year—If oan be re-openod 


Unless a debt falling under 8. 9 relates back to a debt incurred before 
1—10—1982 so as to involve the provisions of 8. 8 there is nothing in 8.9 
to justify the re-opening of settlements or the re-appropriation of payments 
on the basis of a hypothetical original principal. Where the first loan was 
one of 1988 only, the proviso to 8. 9 cannot apply and the Court cannot 
re-open settlements of aceount made by the parties at the end of each year 
so as to treat them as renewals of the earlier loans. 


S. V. Vonugopalachari for R. Swadaralingam for Petitioner. 
T.M. Ramaswoemi Atyor for Respondents. 


K.8. = s 
{¥.B.] 
The Chisf Justice, Mockett and Mir Ghulam Hussain v. 
Kruhknaswami Atyongar, JJ. Alyisha Bibi and others. 
18th Fobruary, 1941. L.P.A. No. 14 of 1940. 


Guardian and ward—Mother appotnted guardian by Court—Sale of 
wards property by guardian without sazction of Court—Sale voidable not 
void—Sutt by assignee from ward more than three yoars after ward at- 
taining majority — Barred by Hmitation—Practico—Letters Patent Appeal 
Leave — If oan be confined io particular potats only — Letters Patent 
(Madras), Ol. 15. 

The mother who was appointed by the Court as guardian of her minor 
children A, B and C sold certain items of property belonging to them with- 
out the Oourt’s sanction. The wards after A and B had attained majority 
sold their shares to X. X filed a suit more than three years after A had 
attained majority for partition and reeovery of possession from the vendee 
of the guardian. Leave to file a Letters Patent Appeal aguimst the deei- 
sion in the second appenl wns confined to the share of A. On the Leiters 
Patent Appeal, : 

Heid, (i) that it was not open to a judge granting leave under el. 16 
of the Letters Patent to confine the leave to one or more partienlar points. 
The whole case wns open for consideration by the Bench hearing the Letters 
Patent Appeal; 

(i) thet the alienation by the mother without the sanction of the 
Court was only voidable and_ not void and the suit ns regards fhe share of 
the ward who had attained majority more than threas yonrs prior to the sult 
was barred by limitation. R 

Decision of Ramesam and Cornish, JJ., in Appeal No. 526 of 1951, 
overruled; 

(iii) And as regards the share of the ward who was siil n: minor on 
tho date of the sale By the wards to X the suit must fail ° 

D. Ramaswcami Adyangar for Appellant > 

8. Panchapakesa Sastri for T. V. Ramanatha Aliyar for Rospondont.. 


K.8. 





King and Patanjali Bastri, JJ. e Alagappa Chettiar v. 
19th February, 1941. Natayanan Chettiar and others. 
A.S. Nos. 188 and 189 of 1938. 

Parinerehip—Joiat family manager a portner—Swit for dissokition by 
—Linor grandson of plavatiff imploaded as pro forma party—Comprimuc 
and receipt of amownt by pletntifi—sSuit by minor after taming majority 
to set ands oompromiso—O.P.Cods, O. 32, r. 7—Apploabitity. 

The manager of a joint Hindu family who was a partner on behalf of 
the joint family filed a suit for dissolution tmpleading his minor grandson 
as a pro, forma party and, then compromised the suit and received an amount 
on behalf of himself and his grandson, ,, The grandson after after becoming a, 

major. filed, a suit to set aside the eo compromise aa not binding on him and 
alleged dator alia that sanction of the Court was not obtained for the 
compromise. 

Held, the grandson had no independent right in ‘the mit for insolation. 
No member of a Hindu joint family apart from the manager or the partner 
member could elaim any jnterest in a continuing partnership. O. 82,,7.7, 
cannot apply to cases like this wherein the minor War not intrested in his 
own right. 

T.R. Vonkatarama Sastri, E. Vinayaka Rao and C.S. Rama Rao 
Saheb for Appellant. 


Su A. Krishnaswami Atyar and F. Ramaswamni Atyar for Defendants. 

K.8. ; ; 
King and Patanjali Sastri, JJ. ' Vankàåan Bomappa v. 

19th February, 1941. N. Vonkataswarti Ohottiy. 

Appeal No. 72 of 1930. 

Madras Agrioulturists’ Relief Act (IV of 1988), 8. 8 (il), Proviso ‘A 
—Partner of'a firm whch paid incomotac—tif ‘‘agrioulturist’ under the 
-flefiaition te the Act. 

A partner in & firm which was assessed to ineom¢tax fot 1987-1938 
(though the partner was not individually assessed) is not an “ngrieulturiet’’ 

as defined in the Act. 

Ch. Baghava Bao and Rajdtam for Appellant. 

V. Bamaswant Atyar and 8 Narasinga Rao for hespondént. 








K.8. 
Abdur Bakman, J. Minor, Sethu aliis Homanathan 
19th February, 1941. v. M.V.N Palaniappa Chettwr. 


B.A. No. 518 of 1940. 

Cowrt-Fees Aot (VIÉ of 1870), 8. 7 (8) and (9)—Suit for redemption 
of pledged jewsle—Proper cowt-feo 

8. 7 cl. 9 of the Court-Fees Act no doubt provides for the redemption 
of a mortgage and permits court-feea to be paid on the amount indicated 
in the mortgage instrument, but there is a materiel differenes between n 
mortgage and a pledge and where a sult is filed for the recovery of jewels 
valued at Rs. 5,000 on payment of Rs. 900 borrowed on the pledge of ‘the 
jewels, 8. 7, el. (8) of the Oourt-Fees Act will be the proper provirjon 
applicable and the court-fee payable would be on the value of the jowels 
and not on the loan. 

T. L. Vonkaterama Aiyar for Appellant. 


È. Qopalaspami Aiyangdr for Respondent. 
The Government Ploader (B. Sitarama Rao) for the Government. 


K.B. 
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Somayya, J. Mohamed Ibrahim v. 
Brd February, 1941. Muhamad Ibrehim. 
f - O.R.P. No. 1554 of 1940. 
Practico—Ameniment of ploadimgs — Now defence inoonsistent with 
ariginal defence—If gromad for refusing amomimont. 
Even if new defences sought to be set up by an amendment are ineon- 


eistent with the original defence that will he no ground for refusing the 
amendment asked for. 


Rafuddw Ahmod for Petitioner. 
A. 8rtrangachartar for Respondent . 


Ld 

K.8. —- 

The Ohisf Justio: and Happel, J. Varadaraja Pillai v. 
- 18th February, 1941. Rukmani Ammal. 


0.8.4. No. 52 of 1940. 
Uatras Agrioulturists’ Roof Act (IV of 1988), 8s. 7, 8 and 9— 


“‘Deoree’'—Preliminary doores on mortgage passed after the Act came into 
foroo—If kable to be scaled down. 


; 
i 
E 
g 
E 
f 
; 
BE 
$ 


K.P. Ramakrishna Aiyar for Appellant. 
N. Pancharatha Atyar for Respondent. 





K.B. 
Wadsworth and Patanjali Bastri, JF. P.L.P. Devarayan Chettiar v. 
20th February, 1941. 8.P. Subramania Iyer and another. 


O.B.P. Wo. 587 of 1937. 

Madras Agrioutturists’ Relief Act (IF of 1988), S. 8, Kuplanatton— 

S. 8 (ii)—Ronewale by two ont of three original asbtora—Efoot—Orucial 
date for determining whsthor debtor is ‘‘Agrioulturist”. 


ed by E and 8 alone discharging the note of 1982. It was not a case of 
joint family debt. It was proved that in May 1987 ,& hed purchased 
lands and hence would be an “agrieulturist’’ under Madras Act IV of 1988. 
S was an agriculturist throughout. It was not known whether “fT was or 
was not an agrieculturist. On an appHeation for sealing down, 


Held, that the debt of 1982 was apparently due jointly and severally 
trom P, 8 and T and it was discharged by anothér debt duo from R and S, 
which was sufficient to make the latter debt an ‘nelosion’ in a fresh doen. 
ment, of the former debt. (1940) 2 M.L.J, 651 and (1940) 2 M.L.J. 
788, followed, s 

9) Tho ability being Joint and several tho subsequent note by R and 
S is a renewal of the earher Hability; z ° 

(#4) The relevant period when a debtor has to be an agrisulturist to 
claim the benefit of the Aet is the period from and after 1—10—1987 hay- 
ing regard to the proviso to B. 8 (H) of the Aet. The purebase of land 

NR. C 
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in May, 1987 was sufficient to qualify E to elaim the banofits of the Act as 
an egriculturist. (1940) 2 M.L.J. 887, applied. (1940) 2 M.L.J. 174, 
referred to. 


K. 8. Ramabhadra Aiyar with N. G. Kriehaamacharn for Petitioner. 
F.8. Narasvmhaohar and N. Appu Rao for Respondents. 


K.8. 





Tho Chtof Justice and Happell, J. Sri Rajah Venkatadri Appa Row 
25th Febrwary, 1941. Garou v. Timmaraja Venkata 
A Kutumba Row. 


L.P.A. No. 15 of 1940. 


Civil Prooedwre Code (F of 1008), O. 21, r, 89-—Amount paid to save 
property—Subsequent suit to recover as paid endor cocrcios—Maintaina- 
bility, 

The defendant, in execution of a money deeree against a third party, 
attached the properties in the possession of the plaintiff which the latter 
had purchased prior to the attachment. Plaintiff intervened with a elatm 
petition whieh was rejected. Tho properties were sold in execution and 
purchesed by the defendant, but plaintiff got the sale set aside by deposit 
of the requiste amount under O. 21, r. 89, O.P.Code within one year from 
the claim order. The defendant aitaehed the properties in execution of 
another decree obtained agamst the same third party and a second elaim 
petition by the plaintiff was successful. The defendant did not file a 
suit under O. 21, r. 68, challenging the second claim order and plaintiffs 
title became perfect.. Plaintiff fled the pressnt suit to recover the money 
deposited under O. 21, r. 89, O.P.Codo on the ground that the money was 
paid under ecersion. 

Held, that the plaintiff was entitled to recover the amount though it 
was deposited voluntarily under O. 21, r. 89 to save his own property. 
84 L.W. 899, followed. 58 Mad. 972 (F.B.) held not to touch cases 
of money paid under coercion of law for which a statutory provision is 
made by 8. 72 of the Indian Gontract Act. 40 Cal. 598 (P.O.), followed. 

Y. Govindarafuls and B. Lalbekminorayara for Appellant. 

M.S. Ramachandra Rao for Respondent. 


E.B. —_— 
Wadsworth, J. g Bullayya v. 
25th February, 1941. Lakshminareyans. 


i 3 O.B.P. Nọ. 1430 of 193. 

Madras Agrioutturists’ Reef Aot (IV of 1988), S. 8, explanation— 
Promissory note im favowr of A, B amt O discharged by a fresh promissory 
note ie favowr of A alono—SoaHag down. 

In settlement of a khata account a promissory note was exeeuted in 
favour of the partners, A, B and C by D who subsequently executed another 
promissory note in favouy of A alone in discharge of the first note. In 
a suit by the assignee of the promissory note from 4, 

' Hebi, that (i) the ereditor under the second note is not the same as 
those under the first note within the meaning of the omplanattos to B. 8; 

(#) that the debt eannot be sealed down beyond the subsequent pro- 
missory note executed in faveur of A alone; (1940) 23 M.L.J. 664, applied. 

Oh. Raghava Rao for Petitioner. 

E. -Krishnamsrihy for Respondent.. 


4 K.S. EAA : _—— 
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Wadsworth, J. 5 Nagabushanam v. 
26th February, 1941. Venkayya. ` 
a - -O.B.B. No. 1451 of 1939. 
Masiras Agriculturists’ Relisf Aot (IV of 1988), S. 8 (Hi), Proviso— 
Sole legates undor wilh eatouling in 1986 a promissory noto im. discharge of 
carker pronotes smoouted by the testator who Giod in 1985—Soaling down. 


The sole legatee under a will executed in 1986 a promissory note in dis- 
charge of earlier pronotes executed by the testator who died in 1985. In 
a suit on the pranote the legates being himsel? an agriculturist applied for 
sealing down the debt. 

Held, that to treat the suit note as a renewal of the prior notes the 
debtor must show that they were debts due by an agriculturist and that the 
maker of the notes—the testator—rwas an agrieulturist on and after 1—10— 
1987. The testator having died in 1985 cannot be treated as an agricul- 
turist on 1—J0—1987 and the Court cannot go behind the suit note in 
sealing down. 

Quacre, whother the legatee could claim that his note was in renewal ot 
the testetor’s debt in case the testator had livred long enough to make the 
definition of ‘agrieulturist’ appheable to him. 

E. Bhimasankaram for Petitioner. 

K. Kottayya for Respondent. 


K.8. =a 


Lakshmana Rao, J.. Abdul Batar Snhib v Rex. 
26th February, 1941. 
Grl.B.O. No. 208 of 1941. 
Madras Motor VoMoles Aot (VIII of 1914), S 42 (1)—Orerioading a 
bus—Owner of bus wher liable for offence. 


In a prosecution of the ownor, driver and conductor of a bus for tho 
offonee of overloading it was found that the owner was not in the bus and 
thero was no evidence that the owner had permitted the driver and conductor 
to overload the bus. In the circumstances, f 

Held, that the owner cannot be convieted for the offenee. 


G Gopalaswami for Petitioners. 
EK. Vonkataraghavaoharier for the Crown 





K.8. 
King and Patanjaly Bastı, JJ. Palaniappa v 
26th February, 1941. Ramaswami and others. 


A B. No 168 of 1938. 

Will—_Boquest to widow for life and om her death to the named sons 
and their male tssue—Male issus born to one of the sons after tho loath of 
testator and before death of widow—Construotion. 

Practico—Res judicata—Decision of District Mutaf in the exoroue of 
insolvency furischotion—Subsoquent civil suit in Subordinate Judges Cowt 
—Whethor not barred as boing bóyorñ the peountary jurtsdiotion of the 
Munnf—cC.P.Code, 8. 11 


A testator bequeathed his properties to Mis widow for Hfe, after her 
to his sons K and R and their: male issue ond in case thoy had no mate 
issue K and R were to take their respective shares. At the time of the 
testator’s death the sons hed no male issue but before the death of tho 
widow a son X was born to R. K predeceased the widow and R having been 
adjudged an insolvent, the District Munsif*excrelsing insplvency jurisdiction 
construed the will and disallowed the claim of X to o half-share against FR 
his insolvent father. X then filed a suit in the Subordinate Jndge’s Court 
for the rernyery of the properties of the testator. 
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Held, that (i) K and R took a vested interest en the tostator’s death. 
88 Cel. 468 (P.0.), followed; l 

:(#) X- having been born before the death of the life estate holder 
obtained a vested interest apd to thet extent the shares of K and R bpenme 
diminished. 40 Mad. 540, followed; 

(#4) The decision of the District Munsif under 8..4 of the Provinelal 
Insolvency Act is final and .conelnsive as between the parties, notwithstend- 
ing 8. 11, O.P.Code, so as to bat the suit though tt was “beyond the peen- 
niary jurisdiction of the District Munsif’s Court; 

(w) In the result X was held entitled to a one-sixth share of the 
estate, that is, one-third of the half-share of K. 


E.V. Ramachandra Atyor and T. N. Sumdaresa Atyar tor Appellants. 
EK. Destkachart, R. Viswanatha Aiyar and N. D. Varadaohariar for 





Respondenta. r 
K.8. 

Wadsworth and Patanjali Sastn, JJ. Mrs. Iswariah v. 
‘Q7th February, 1941. ’ Kannappa Chettiar. 


0.8.A. No. 1 of 1941. 


Madras Agriouliurists’ Reltof Act (IV of 1988), 9 8, Proviso O and 
r 7 of the rules framed under S9 28—Intra vires. 


A debtor proved that he had sold in February, 1985 his house propety 
situate within a Muni¢ipality and that the purchaser was paying the pro- 
perty tex thereafter though the debtors name continued in the municipal 
register. The trial Court relying on r. 7 of the roles framed under the 
Aet by the Provincial Government permitted the debtor to let in evidence 
as to sale of his property in rebuttal qf the certifleate issued by the 
Collector under 8. 28 of the Act and held that the debtor was consequently 
not exeluded from the definition of the term agrienlturist. On appeal it 


was contended that r. 7 was inconsistant with Bee: C and therefore 
attra vires. 


Hold, that there was nothing repugnant to the apparent intention of 
Proviso O in this rule nor could it be said that the rulo gave to the Proviso 
& meaning which was not its probable meaning. It was within the powers 
of the Provincial Government to make a rule which merely removed an am- 
biguity in a clause in a statute.. Tho rule iy mtra vires tho Provineial . 
Government. 

y. Badhakrishniah and R. Venkatcraman for Appellant. 

M. Subbaroya Aiyar and T. 8. Ensknamurthi Atyar for Respondent, 

K.8. - , 


Wadsworth and Patanjali Sastri, JJ. è Srinivasayyn v 
Brad Maroh, 1941 Obule Raju 
O.8.P. Nos 1689 & 1600 of 1939. 

Madras Agriowlurists’ Reuef Aot (IV of 1988), 8. 8 (ill), Proviso D 
—Dedtor owning only a share in a shrottiam—Debtor’s liabihty for his own 
share of jodi less than Rs. -100—Froluded from operation of proviso 

Where a debtor owns only a share in a shrotriam and his liability for 
his own share of the jodé is leas than Re. 100 he does not cease to be an 
‘agriculturist’ and is entitled to the benefits of Aet IV of 1988 though 
theoretically he may be ‘liable to the Governmont for the whole of the jom 
due on the shrotriam. i 

Kasturi Seshtgtri Raq for Petitioners. 

P. Bast Redd for Respondent. 

K.B. ——- 
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Mockétt, J. AS i Maha Latohayya o. 
4th Fabruary, 1941, Adi Seshayya. 
OB.P. Noa. 17 and 566 of 193. 
limitation Act (IX of 1908), S. 4—Two contracts betwoon same partics 
—Breaoh—Cawse of action separately motatainable im Mumsif’s Cort whioh 
reopened carker — Magle swt feld om tho different causes of action in 
the Subordinate Judge's Cowrt om reopening date wader O.P. Code (V of 
1908), O. 2, r. 8—Eff ect on claim based on corliest breach of contract which 
could have boon fled in the Mumsij’s Court. 

In the plase where the causes of action arose there was a District Mun- 
sif’s Oourt whose jurisdiction was limited to Rs. 800 and a Subordinate 
Judges Court, both having smal cause jurisdiction. The SubOourt was 
closed for the summer vacation from 1—5—1986 to 1—7-—1986 and the 
District Munsif'’s Court was closed from 1—S—1986 to 1161986. The 
defendant by two contracts contracted to deliver 1,000 tins of oil under each 
contract before 81—5—1988 and 80—7—1938 respectively. On a breach of 
contract the plaintiff filed a suit in the Sub-Court on 2—7—1986 (the reopen- 
ing date) for damages, joining under O. 2, r. 8, O.P. Code, the causes of action 
in respect ofthe breach of the Ist and 2nd contracts. The claim in respect 
of the first contract was for Re. 240 and that under the second Ra. 609. 
On objection being raised that as the eause of action relating to the breach 
of the first contract was one within the jurisdiction of the Munsifs Oourt 
a suit not having been filed there on the reopening date of that Court, the 
elaim was barred by limitation, 

Heid, that where the plaintiff has united several causes of action against 
the same defendant before a Court competent to try, not necessarily those 
causes of action separately but the suit as a whole, when those causes of 
actlon are combined under O. 2, r. 8 of the Code of Civil Procedure, the 
question of limitation under Sa. 8 and 4 of the Limitation Act is to be 
regarded with special reference to the jurisdiction of that Oourt to try the 
suit and not with reference to the jurisdiction of othar Oourts which might 
have been able to try those suite when split up had they bean brought be- 
fore them. There is no reason to imply any restrictions on the facflities 
given by O. 2, r. 8 to a plaintiff to join several causes of action because: it 
happens that another Oourt might have tried one of those causes of action 
sued on 

V. Govindarajachars and N. Vasudeva Rao for Petitioner. 

P. Satyanorayona Rao and P. Stocramakrisknayya for Respondents. 


K.B. i —— 


Wadsworth, J. Sree Rajasekharaswam! v. 
llth Febrwary, 1941. '  Punmayya. 
O.E.P. No. 260 of 1930. 
Madras Agriowliurists’ Reef Aqt (IV of 1988), 8. 8 (Hi}—“ Dest "17 
inoludes Wadbtity for ront. : < 
There is nothing in B. 8 (H6) of Act IV of 1988 to exclude an 
contractual liability for rent not falling within its deftnition În 8. 8 (io), 
from the definition of ‘debt’ in 8. 8 (4). ; i 
P. Satyonorayona Rao for Petitioner. 
Ch. Raghava Rao for Respondent. y 





K8. ; 
Wadsworth, J. Manetti AH v. 
11th Fobrwary, 1941. VashapulH Varisl. . 


° OBP. No. 288 of 1930. 

Stamp dot (II of 1899), Ss. 2 and 85—Nogotiadle instrumont’ essowtod 

ía Cochin State bearing a British Indien stomp-—Enforccabikty in British 
India, ` re a “ads 


NRC 
D 
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A promissory note executed in the Cochin State bore & British Indian 
stamp. It was contended m defence to a sult on the note that there was 
a breach of the Cochin law and therefore it was not admissible in evidgnes. 


Held, that there is nothing in S. 85 of the ftamp Act to exelude from 
ovidence & document which has not been properly stamped according to the 
law of a foreign State, The definitions of ‘chargeable’ and ‘duly stamp- 
ed’ in S. 2 of the Stamp Act make it clear that the Act is only concerned 
with duty leviable under the law of Brithsh India. 8. 184 of the Negotiable 
Instruments Act relates only to liabilities under an anstrument and not to the 
admissibility of that instrument in evidence, Therefore an instrument which 
is correctly stamped according to the law of British India can be admitted 
in evidence and the alleged breach of the Cochm stamp law is no defence 
to the suit. 

P. Govinda Monon and P. K. Moidinkwtti for Petitioner. 


D. A. Krishna Variar for Respondent. 


Ks. —— 
Wadsworth, J. Veeranna v. Siler Baksha, 
12th February, 1941 OBP. No. 277 of 1940. 


Madras Agriculiwriste’ Relief Act (IV of 1938), 8. 19—ScaWag down 
deores after sale had beon confirmed on 12—7T—1987—Stay of detiwery of pos- 
session cannot be ordored. 

Where a sale in exosution of a decree was held on 9—6—1987 and itt 
was confirmed on 1%—7—1987 but the decree-holder purchaser had not 
taken possession on 11—10—1989 when the applications under Sa, 19 and 
28 of Act 1V of 1988 were made, 

Héld, that the application under 8. 28 was barred and the scaling down 
of the decree cannot affect the sale which had become final 


Kastwn Seshagiri Eao for Petitioner. 
A, Gopalachoris for Respondent. 


K8. — 
Fatanjali Sastri, J. Eamalakshmamma, Petitioner. 
14th February, 1941. O.B.P. No. 91 of 1941. 


Hindu Law — Daughtor claiming undor alleged will of hor father — 
Nooessity to prove her title. 

A plaintiff who claims under an alleged will of her father will have to 
establish her title to the property even if she has managed somehow to get 
possession. 

(1940) 2 ML.J. 572, distinguished. 

P. Satyanarayana Bao for Petitioner. 





EB. 
Vonkatoramana Rao ‘and Somayya, JJ. Bama Ayyar v. 
14th February, 1941. Madhava ‘Rao and others. 
Appeal No. 87 of 1999. 


Madras Agrioulturists’ Relief Aot (IV of 1988), 8. 10 (2}—Veufrwotwory 
mortgage with possession m ow of iatorést in ronowal of carer simplo 
mortgage—If Kable to be scaled down—Clouss in weufructuary morgage that 
simple mortgage showld be kept akvo—Hffect. 

A usufructugry mortgage dated 9—1—1926 was executed in renewal of an 
earlier simple mortgage and it stipulated that the mortgagee should be In 
possession of the property in lieu of interest, no rate of interest being stipu- 
lated af being “payable to the mortgagee. There was a clause in the 
mortgage deed ‘that the cerlier simple. mortgage. should be kept.alive. It 
was contended that the suit on the mortgage must be deemed to have bem 


ves 
a 


laid oven on the originél mortgage and therefore the mortgagee was not en- 
titled to claim the benefit of the exemption under B. 10 (2). 

Held, that the clause providing that the earlier mortgage to be kept alive, 
was put in for the benefit of the mortgagee to shield him egainst any 
intervening mortgages and the plaint having been laid only on the mortgage of 
9—1—1926 it came directly within S. 10 (8) of Act IV of 1988 and cannot 
be scaled down. 


E. 8, Srinioasachari and K. V. Rajagopalan for Appellant, 
K. Bhashyom and A. V. Baluswomi for Respondents. 





KB 
Wadsworth, J. Lakshmikantha Rao v. 
17th Fobruary, 194L Venkatarama Rao. 


.OR.P. No. 252 of 1939 

Hadras Agriouliwists’ Ress Act (IV of 1988), Ss. 9 and 15—Promis- 
sory note for arrears of ront—Liabity to be soaled down. 

In defence to a suit on a pronkssory note it was contended that the amount 
was not due because it represented rent which must be deemed to be dis- 
charged by reason of S. 15 of Act IV of 1988 though the promissory note 
was for arrears of rent. 

Held, that it is a debt liable to be scaled down under 8. 9 and not 
under 8. 15. The debtor cannot compel the promisee to treat his claim as 
one for rent nor can he treat the liability as being without consideration on 
the ground that the claim for rent would be met by the defence under 8. 16. 

(1940) 2 MLJ. 825, applied. 

Ch. Raghava Rao for Petitioner. 


8. Vonugopala Rao for Respondent. t 


EA. —- 
Wadsworth, J. Venkatachariar v. 
18th February, 1941. Srintvasavaradachariar. 


Hadras Agriculturist? Relef Act (IV of 1988), S. 20-—Jotmt judgmont- 
debtora—Diffcrent debtors camiot make successive applications wader S. 20. 

Thero emot be a number of successive applications under 8. 20 of 
Act IV of 1938, by different judgment-debtors. The decision in LL.B 
(1989) Mad. 530=(1939) 1 M.LJ. 888 with reference to joint families is 
equally applicable to joint debtors generally. There shall be only one stay 
of which all the judgment-debtors should take advantage simultaneously. 


V. Bafagopalachari for Petitioner. 
EB. Gopalaswamt Iyengar for Respondent, 





KA 
Mookstt, J. Peda Venkatasubbayya v. 
21st February, 1941. ° Vankayya. 


O.B.P. No. 1797 of 1940. 

Madras Debt Conottiation Act (XI of 1986), Ss. 4, 9 and 25—Dismissal 
of debtor's applioation wader 8.9 (b) and stay uhder S. 25 dissolwed—Appli- 
cation by a oreditor to continues the conotMation procesding—Hffect. 

A stay of execution of a deciee granted under 8. 25 of the Debt Con- 
ciation Act was dissolved on account of the dismissal of the debtors peti- 
tion under 8. 9 (b) of the Act for conciliation of his debts, and after the 
dismissal of a petition by the debtor to restore it, another creditor impleaded 
in the first petition applied for conciliation of his debt along withthe debt 
of the creditor who was executing his decree previously stayed. The debtor 
applied again for stay. z ; 
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Held, that applicdtions by a creditor are intendéd to be made with re- 
gard to his own debts and not with regard to the debts of third parties 
ond a stay of execution of decrees by such third parties cannot be granted. 

(1989) 3 MLJ. 727 and (1040) 3 M.LJ. 928 and O.R.P. No. 2122 of 
1989 [N.R.C. (1940) 2 MLLJ. 55] referred to and discussed. 

FV. Viyyonra for Petitioner. 

V. Suryanarayana and if. V. Nagoramoyya for Respondents, 

K.B. ——. 


dAbdwr Rahman, J. Pavacharye Rajendra Mahaswami v. 
20th February, 1941. Kadaloor Veerabhadrayya and. others. 
' S.A. No. 885 of 1937. 
Religious ofoo—Olaim based on anoiont custom—Essentials of validity 
—Constitetion or succession of mutt—If can be altered by the head—Hoad- 
ship of matt if oan be partitioncd—Right to hold offloe and collect offorings 
—If ‘ property ’—LAmitation dot, 8. 28 and Art. 124—A pplioabilidy. 
Plaintiff, the head of a mutt, filed a suit against the défendant for. a 
permanent injunction restraining him from functioning as Oharapatta- 
dhyakaha of the same mutt end from styling himself as such and go- 
ing about collecting Kanékais, otc., from desciples of the mutt and from 
the pilgrims who gather on the Shree Sailam hill where the famous temple 
of God Siva is situated. The defenee was (1) that the offloe had bean in 
existence in the su mutt since 1851, (2) that the defendant had been valid- 
ly appointed to that office in accordance with the custom and usage of the 
mutt, (8) that, he also acquired the right to that ofice by ancient custom and 
by prescription, and (4) that the suit of the plaintiff was barred by limitation 
because to the mowledge of the plaintiff for over 12 yeqrs prior to the salt 
he had been functioning as Oharapattadhyaksha. 3 


Held, that (1) the office of the Oharapattadhyaksha came into existence 
in 1851, 4e., within Hving memory ; therefore, the claim of the defendant 
besed on customary usage cannot be supported. (1898) A.O. 104 ; 5 WRP.O. 
69 ; 115 ER. 19; (1867) 2 HL 39 ; 107 HR. 554; 48 Oal 707, referred to 
and relied on ; (2) that it was not possible for a mshant to alter the consti- 
tution or succession of a mutt of which he was in charge, (8) that the headship 
of a mutt cannot be a matter of partition. The claim therefore of the defend- 
ant based on prescription must bo negatived. (6 Bom. 298 ; 20 Mad. 298 ; 
44 Mad. 205; 24 MLJ. 75; 70 MLJ. 424 were distinguished and held 
inapplicable on tha ground that they were cases which related to trustees 
of temples where the office was to devolve hereditarily dither on only onc 
member or on all members of the family.) In the case of ẹ mutt, the suc 
cessor of the mutt has to be appointed in accordance with the rules pres- 
cribed by the founder or in their absence in accordance with the usage of the 
mutt ; (8) that the suit however must be held to be barred by limitation. 
R. 28 and Art. 124 of the Limitation Act apply to the case. The term 
“property” in N.° 28 has not bean used in the genso of immove- 
able propesty alone. Rights such as œ right to grame flocks of sheep 
in certain woods or s suit for ‘dharmakerteship’ of a pagoda came within 
the term ‘property’. The right to hold the Charapattadhyakshs office with 
power to collect kaniknis „from disciples of. the mutt is property’ within 
the meaning of B. 28. The sult not having been brought within twelve 
years from the date of knowledge that defendant has been functioning as 
Charapattadhyakeshs as required under Art. 124 it must fail (1940) 3 MLJ. 
‘990 (FB), distinguished ; 43 Mad. 258; 48 Mad. 665 and 87 Oal 885, 
followed. 5 í 

. V..8, Narasimhaohari and Kastwri Seshagiri Bao for Appalamts. 

A. C: Sampath Iyengor and S: Krishmamächari for Bespondents, - 

KS. 
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Wadsworth and Patanjali Bastri, JJ. Karupanna Goundan v. 
27th February, 194L Maruthe Pillai. 


" Madras Agriowtiurists’ Retief Act (IV of 1988), 8. 8—Heplanation— 
Hinds joint family dobt—Parthion—Fresh docuwmsni by a nombor not an 
orecwtani of the original noto—If renowal. 


On 2—8—1923 the defendants father ond brother executed a promis- 
soly note in renewal of a series of earlier ones. In a partition in the debtors’ 
family the debt wes allotted to the defendant. He thereafter executed the 
suit promissory note on 12—7—1982, discharging the prior note by his father 
and brother. In an application for scaling down, 

Held, that the suit debt is not due from the same debtor as the first 
debt and cannot therefore be regarded as a renewal or inclusion in œ fresh 
document of that debt. 


K. 8. Destkan and E. Ramon for Petitioner. 
8. Panohapagesa Bastri for Respondent. 


K8. ; —— 
Venkataramana Rao, J. The Madura Municipality v. 
8rd Maroh, 1941. Nataraja Pillai. 


B.A. No. 594 of 1937. 


Madras District Mumoipalities dot (V of 1920), 8. 145—Flush-ow 
latrincs—Ereation by Hunicipality constituting private mwisanoc—COlaim to 
restrain—Erection wider statutory duty—If defence, 

A suit was filed against the Medura Municipality for an injunstion re- 
straining it from erecting a pubHe flush-out latrine on the ground that it 
obstructed plaintiffs right of free access to the road from the back of his 
house and also prevented a full view of his house. The Municipality con- 


if it amounted to s private nuisance. 


Held, that the erection of the public flush-out as it was found to amount 
to a nuisance cannot be taken to be authorised by 8. 145 of the Dis- 
trict Municipalities Act. 16 Cl. D. 449, applied. The difference between the 
terms of the local enactment end tho English statutes should be regarded as 
immaterial for this purpose. 


KE. Rajah Aiyar and O. 8. Rama Rao Sahob for Appellant. 
A, Romaswomé Aiyar and N. Sivaraj for Respondent. 


K.8. 





F.B. 
The Chief Justico, Mockett ond . 
Krishnaswami: Aiyangar, Jd. In tho matter of P, a Pleader. 
. 8rd March, 1941. E.O. Mo. 12 of 14L 


Legal Practitioners’ Act (XVIII of 1879), 8. 832—Foatters of pleader to 
apply for renewal of his sanad til a few months after dus date—Offenco— 
Funishment, 


It is manifest thet for a pleader to practise for ten months without re 
Lewing His sanad is a serious matter and the offence canpot be condoned. 
B. 82 of the Legal Practitioners’ Ac} empowers the Court to impose a fine 
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The Advocate-General (Sir A. Krishnaswomi sivyar) in support of the 
Notaee, 


F. Subramanyam for Pleader. 


K.B. — 
Happel, J. Bundararaja Mudsliar v. 
4th Marok, 1941. Krishnaswami Iyer and others. 


OEP. No. 1091 of 1940. 

Indian Succession Aot (XXXIX of 1925), S. 381—Suocession certtfoate— 
Application for by son of deosased—dppliostion by debtor to bo imploaded 
—Locus standi. 

In an application by a son of a deceased person, for the grent of a 
succession certificate, a debtor to the estate of the deceased has no loous 
standi to be impleaded as a party. Section 881 of the Indian Succession 
Act, 1925, affords full indemnity to the debtor, on payment to the holder 
of the succession certificate. 

Accordingly where an application was made for the grant of a succession 
certificate by a person claiming to be the legatee under the will of his de 
ceased mother and entitled to the debt specified therein, the debtor who had 
not disputed the debt applied to the Court to be impleaded therein for the 
purpose of opposing the grant of the certificate to the petitioner disputing 
ths genuineness of the will 

Hold, that the debtor had no locus standi to apply. 


T. RB. Srinivasan for Petitioner. 
8. Jagadisa Iyer and G. E. Jagadison for Respondent. 
E.8. — 


F.B. 
The Chisf Justiot, Mockott and 
Krishnaswami Aiyangar, JJ. Kandasami Thambiran v, 
Gth March, 1941. Vagæam Pilal. 


AS, No. 137 of 1938. 

Spécifio Rekef Act (I of 1877), 8. 42, Proviso—Swit for decloration of 
title to office of headship of mutt and for posstenon of the samo—Prayor 
for possession of endowmonts of the mutt essential as consequential rekef. 

K filed a suit against the present Pandarasennadi of the Kunnakndi 
Mutt for a declaration that he was not lawfully appointed and prayed for 
possession of the office, injunction and other reliefs. But no prayer for pos- 
session of the properties of the endowments was included. On appeeal, 
the High Court held following the decisions in 54 Mad. 1011 and 55 Mad 
549, that the suit was one in which the private right of the plaintiff 
to the office was in question and no sanction of the Hindu Religious Emdow- 
ments Board was necessary for the maintainability of the sutt. But the 
other question whether the suit as framed was barred under 8. 42 of the 
Specife Relief Act was referred to a Full Bench in view of the conflicting 
decisions in 88 Made 452 and 47 M.LJ. 671. 

Held, ky the Full Bench, that the view in 88 Mad. 452, that a plain- 
tiff who sues for a declaration of his right to the offies is bound to sue for 
posseesion of the properties belonging to the endowment tis correct on the 
ground that the claim -to properties follows the claim to the office and reHef 
to ane could not be asked for without praying for the other. In the result 
the suit was held to be barred under the proviso to B. 42 of the Spectfic 
Relief Act. 


83 Mad. 438, followed. 

47 MLJ. 671 and 28 Bom. 567, disappeared. 

. A. €. Sampith Iyengar and S. Narasinga Rao for Appellant. 
x. RS er neal i Senora AARE Tot Reena 
EKS, = 
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The Chief Justice and Mochkett,.J. Pattu Ashi v. 
7th Maroh, 1941. V. Bajagopala Pillai. 
L.P.A. No. 17 of 1940. 


Hiadu Law—Adoplion—Alienation by adoptive mother after death of 
first adopted son and bdofore second aoption — Right of subsequently 
adopted son to recover the property from aliences, 


A widow with authority from her husband adopted in 1891 P who 
died in 1907. In 1922 she made a partition with the nearest reversioner 
conveying to him a portion of the inherited estate. In 1926 she adopted 
the plaintiff who in 1984 filed the present muit to recover the properties 
conveyed to the reveraloner in 19232. 


Hold, that (t) the plaintiff is to bo regarded only as heir to the first 
adopted son and as such an heir inferior io tho adoptive mother; 


(i+) the restrietions on the powers of a widow or mother being the 
same the alienees in both eases would hold tho property only so long as 
there was no adoption or remarriage by the widow and the aliencea could 
not successfully resist a suit by the adopted son to recover possession of 
the property alienated to him; 

(ixi) the plaintiff would be entitled to recover possession of the pro- 
perty from the alienes even during his adoptive mother’s lifetime. 2 Mad. 
98 at 101 (P.C.); 41 Mad. 855 at 859; 59 Mad. 1064 at 1077, followed. 
49 Bom. 604, and Mayne’s Hindu Lew $ 197, p. 267, commented upon. 89 
Mad. 1085 and 48 Mad. 688, referred to. Case-law discussed. 


K. Rajak diyar, K. Vonkatoromoni and F. Ramaswomt for Appel- 
lanta. 


T.M. Krishnaswamt Atyor and 0.4. Seshagiri Sastri for Respondents. 
K.8. — 


Burn and Lokskmana Rao, JJ. ; Srinivasa Iyengar v. 
Tih March, 1941. Balascbramanig Edangapirandar. 


Madras Agrioulturists’ ReHef Act (IV of 1988), 8. 19—Disnsiseal of 
scoond appeal in July, 1938—Reservation of tights to get decres scaled 
down—Ef cot on right to got decree scaled down in trial Court, 


While dismissing a seeond appeal in a suit on a promissory note in 
July, 1938 the Court noted at the end of the judgment at the appellant’s 
request that nothing in the judgment would debar the debtor appellant 
from filing an application to the lower Court under 8. 19 of Aet IV of 
1988, see (1989) 1 M.L.J. 68. The debtor then filed dh application to the 
trial Court for sealing down the deeree against him. e 


Hold, that B. 19 of the Act was imapplisable to decrees passed after 
the Aet came into foree and that no rights could be deemed to have been 
réserved to the debtor at the time of the dismifeal of his second appeal. 
In any erent the reservation of such rights would be eontrary to the pro- 
visions of the Act and would therefore be invalid. The decree cannot 
therefore be sealed down. 


N. ERajagopala Atyangar for Petitioner. , : 
8. Muthia Medakar and M. Hrishaa Bharati for Respondent.. i 


K.B. —— 


7 
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Lakshmana Rao, J. ‘ * Raghevinh and others 
7th March, 1941, v. Pitehayya. 
Orl.B.C. No. 1235 of 1941. 


Code of Criminal Procedure (F of 1898), 8. 850-A—Legality of 
irial held by Bonoh Magistrate when one of ihe Magistrates who signed 
the judgment of the Bench was not present at all the sittings of the Borok 
Court. 


Aftor the amendment of the Orimingl Proceduro Code nnd the enact- 
ment by the legislature of §. 850-A, `n trial held by a Bench of Magistrates 
will not be vitiated merely beeauso one of the Magistrates who signed the 
judgment was not present at some of the meetings of the Bench Court. 
Before a irial becomes illegal it should be shown ihat the Magistrate who 
signed the judgment did not heer all the ovidenco in the cose. Mere 
absence of the Magistrate when arguments were addressed and when some 
accused were discharged and others were charged, would render the trial 
only irregular and not illegal. 


Kasturt Seshagwt Rao for Petitioner. 
The Publie Prosecutor (V.L.Ethiraj) for tho Crown. 


K.8. - AS 
Abdur Rahmaa, J. Bhaghavathia Pillai v. 
10th Maroh, 1941. Viravahu Pilal. 


8.A. No. 293 of 1988. 


Easomont—Right of way conferred by sale decd—Right of way for 
soavongers—If can be claimed as casement of nocctsity—Bight undor sale 
deod dependent on cirowmstances cansting at the time of transfer of property. 


Defendant, a neighbour of the plaintiff was given a right of way along 
the front yard of the plaintiff’s house under a sale relating to the plain- 
tiff’s honse in 1908 and the right of taking back yard ashes and sewage 
water in his back yard was secured to the defendant under a sale deed to 
his predecessor-in-title in 1807. The defendant after his purchase in 1925 
put up a puces latrino in his back yard and claimed a right of way for the 
scavengers along the front yard of the plaintiff’s house as an casement of 
necessity. The scavenger had been going along the plaintiff’, front 
yard for about ten years and there wns no other means of access to tho 
defendant’s premises by the scavenger. i 


Held, that the right of way originally given along the plaintiff ’s front 
yard was restricted and not general, that the cireumstances existing at the 
time of the transfer of the house must alone be taken into aceount and that 
the defendant was not entitled to the right of way for his scavanger as an 
easement of necessity. 57 Bom. 186, distinguished. 68 Mad. 449—50 
M.L.J. 086; 22 Bom.L.R. 1181; A.LR. 1987 Onl. 661 and ALR. 1987 
Pat. 589, referred to. 


K. Venkateswaran for Appellant. 
O. Srinivasan for Respondent. 


K.B. R ——_ 
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Afoobett, J. - 828025 -5 | _ Thandapani Chettiar 

21st February, 1941. 9 - 7, 0 o. Vanderveen. 
O.B.P. No. 1656 of 1940. 

Indian Soldiers LAtigatton Act (IF of.1925), S. 11—Charge-man em- 
ployed in oordite factory—If ontitle to the benefAts of the Act modifying 
the law of Wmttation. , : 

The respondent was employed as chargeman in a eordite factory and 
more. than three-monthe after a-edurt-sale of his properties in ereeution of 
a décred aguinust him, he -appHed ‘to have the saló. set astde under O. 21, 
r. 89, O.P.Code and claimed the benefit of 8. 11 of the Indian ‘Soldiers 
Act of -1925- for extending the périod of limitation for his application. 

` Held, that-the respondent was not a' soldier and hence the Act of 1925 
ha® no application to him and the period of limitation cannot be extended. 

K. Bhashyam ‘Aiyangor and T.R: Srinivasan for Petitioner. 5 

Pats, Lobo and Alvares tor Respondent. ie oes 


K.8. 


` 





Wadsworth, J. Govinda Mudali v. Subbaraya Iyer. 
25th February, 1941. C.R.P. No. 1786 of 1939. 

Madras Agricultwists’ Relief Act (IV of 1938), Ss. 20 and 19—Joint 
family debtor—Consecutive applications by different coparceners—If main- 
tamable, 

Act IV of 1938 regards the family as a unit which may be represented by 
any member—the exception being the special provisions of S. 14 for dealing 

ith the non-agriculturist coparcener. It cannot have been the intention of 
T'i to aļlow an indefinite number of coparceners to bring successive applica- 
tions each asking for the same relief on behalf of the same coparcenary. 
An earlier application will bar a fresh application by a joint family judgment- 
debtor who was represented by the former applicant, . f : 
Decision of Newsam, J., in Gopi Reddi v. Rama Reddi, 1.L.R. (1939) 
Mad. 530=(1939) 1 M.L.J. 888, approved. 

C. S. Swaminathan for Petitioner. 

P. G. Menon for Respondent. 

KS. — 

King and Patanjali Sastri, JJ Paramasivam (Receiver) v. 
26th February, 1941. te `! Chenchuramırèddy. 
A.8. No. 184 of 1938. . 

Provincial Insolvency Act (V of 1920), Ss.'38 and 39—Scheme for com- 
position—Provision for some creditors giving sp claùn agotnst others who 
were swrettqs—Non-consentuig creditors—How for bowid inter se by the 
provision in the scheme. Ey g 

In a scheme, for the composition of the insolvent’s debts there was a 
provision that certain creditors should receive a larger dividend in pursuance 
of the settlement than the ordinary creditors as consideration for their giving 
up their claims against other creditors, the sureties of the debtor. In a suit: 
for enforcing a debt by a creditor who'did not content to the schente, against 
the surety, it was contended that the settlement ‘id the insolvency was a bar 
to the suit and the only remedy of the creditor was to have appealed against 
thé scheme. ' E R . , 

Held, that the scheme being’ one imposing an obligation upon one creditor 
to give up his claim against another, S, 39 cannot possibly cover the case 
and the fact that the plaintiff did not consent to the scheme approved ‘by the 
majority of creditors under S. 38 made the provision in the position not 
binding upon him and therefore will not bar the suit, : 

`V. Subramanyam for Appellant. x ° 
':2. R. Krishna Rao for Respondent: an dss ties 
KS. ERANS Vary 
NRC 
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The Chief Fustice and Happell, J. Secthatama Chettiar v Sheik 
27th February, 1941. Abdul Rahiman Sahib > - 
L.P.A. No. 22 of 1940. 

Limitation Act (IX of 1908), Art 182 (2) ‘ Appeal’—Meonmg. 

„In an appeal arising out of an application filed in 1935 to execute a decree 
of 1929 on the question whether the application was barred by limitation 
it was contended by the decree-holder that his application was not barred as 
it was within three years from 1933 when an ‘appeal’ against an order dis- 
missing the judgment-debtor's application to record satisfaction ‘of the desree 
Was , 
Held, that the word ‘appeal’ in Art. 182 (2) of the Limitation Act would 
not.mean any appeal the result of which may affect not the decree itself but 
only the decree-holder’s right to execute it at a particular time and in parti- 
culaf circumstances; and that the application for execution was barred. 

Decision of King, J„ in (10) 2 M.L.J. 371, affirmed. 

K. Rajah lyer for Appellant. i 

P. S. Narayonastwami Iyer for Respondent. 

KS. : ——— : 

King, J. Konda Reddi and others v. 
27th February, 1941. Lakshmamma, 

: A.A.A.O. No. 50 of 1938. 

Practice—Decree agamst widow—Executing Court's power to construe 
the decree by reference to pleadings, etc. 

In a suit agaist a widow on two promissory notes the plaint specifically 
stated “It is prayed that a decree may be passed enabling the plaintiff to 
recover the’ plait amount and court costs together with subsequent interest 
upto the date of payment from out of the movable and immovable properties 
belonging to the late S (the defendant’s husband) which are in the possession 
of the defendant ”. The decree was simply that “the defendant do pay” which 
on the face of it would only’amount to a personal decree. In the execution 
of the decree, ; 

Held, that the pleadings and judgment cau be consulted in order that the 
decree may be properly interpreted. 

10 Cal. 985, relied on 

The plaintif claimed to proceed against the estate and the right must 
be deemed to have been given to the plaintiff by the judgment and decree. 

E. Vinayaka Ruo fot Appellant. 

Kasturi Seshagiri Rao for Respondent. 

The Chief Justice and Mockett, J. Ethirajulu Naidu v. Rangamatham 

7th March, 1941. Chetti and others. 
' C.M.P. No. 1411 of 1941. 

Practice—Stay of execution pending application for special leave to ap- 
peal to the Privy Gouncil—Power of High Court to gram. 

‘Where a party after an unsutcessful application for leave to appeal to the 
Judicial Committee wishes to move for special leave, the High Court has in 
such circumstances power to grant a stay of execution. 

Nanda Kishore Singh v. Ram Gola Sahu, 1.L.R. 45 Cal. 955, approved. 

A, Viswonatha Atyor’and T. S. Muthuswams for Petitioners. 

A. Subramaniam for Respondents, 


‘KS, - : —— 
Fonkataramand Rao and Somayya, JJ. Ajabe, Nateswaran v. Sri La 
llth Afarch, 1041. || Sri Vaidyalinga Pandarasannadhi, 
e ° A.8. No. 207 of 1939. 


Madras Hindu Religious Enjlowmonts Act, 8..78—'' Adhémam’'—If tn- 
cluded in “Mutt. ‘ . 
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In s suit under 8.-78 of the Hindn Religions. Endowments Act (with 
the sanction. qf the H.R.H. Board) for the removal of the Adhinakartha 
from the Velakurchi Adhinam, Tinnovelly District, it was contended that 
the word ‘Adhinam’ was unknown to the Act and Hindu Religious Endow- 
ment» Board could not give sanction to such a suit. - - 

-Heald on appeal, that the word ‘‘Adhinam’’ is ineluded in the word 
See tit Se eee AR Sane, the Beare ONA give Maa ee ee a 78-th 
respect of such an institution. 

“4”. V. Visvanatha Sastri, and B. Kriips “Tor: Àppejaph 

8. - Bamachandra Afyar and B. Chalrraverthy for even 

?-K-.B. =-=- -- : 

Paxdrong Row and King, JJ. oo + Ruaehitigpaadh’ Pillai `i 
` Tith Mdfoh, 1941. th i Batuawathl “Kamal. 
O.M.A. No. 206 of. 199%. 

Limitation Aot (IX of 1908), Art. 182 (6)—Scope—Startiàg point 
of Wmitation—Whether dato of abatoment oro? Hewiseal òf appeal. 

The assignes of a deeree-holder applied for ‘execution whieh ` was 
ordered. An appeal was filed but the appellant died on “March 28, 1988 
and no-application was made within 90 days to bring his legal representa- 
‘tives on record. The appeal was dismissed as having abated on Septem- 
ber -17, 1985. On an execution petition filed on April 6, 1988, `- 

Heid, that the application was not barred as limitation under Art.. 182 
(5) began to run only from the date of the dismissal of the appeel the same 
being a final order within the meaning of the Art., 183 (5). 82 C.W.N. 
887, followed. a u 

R. Sundaraliagam .for Appellant.. - 

K.P. Ramakrishna Atyar for car sina 

K.B. 
Wadsworth and Patanjali haiti JJ. Rajah of Venkatagiri v. Mino” 

12th March, 1941. Birigiri Ramanjolu Ohetti minor 
, » by Irla PulHah Chetty. 
O.B.P. No. 1329 of 1930. 
Madras Agrioulturists’ Roelof Aot (IF of 1988), Ss. 8 (iv) and 15 (4) 
—“Ront’—If tnoludes ‘Jodi’. 

“Rent’?’ as defined by 8. 8 (iv) of Act IV of ee eee ee 
of that Aet inoludes ‘quit rent’ ‘Jod? ‘kattubadi’ ‘porruppn’ of the -like 
payable to the land-holder in an estate as defined in the Madras Estates 
Land Act, 1908. A parson liable to pay ‘Jodi’ is therefore a tenant, and 
the ‘property in respect of which such rent, hes aecroed is a ‘holding’: B. 
16 (4) is aecordingly appHeable to sueh ‘jodi’ as rent. In estates lke 
Kalahasti and Venkatagiri the Zamindar ean be held to be the land-holder 
of an inam village though the Inamdar himself may bg also a land-holder. 

P. V. Rajamoanar oami K. Subba Rao for Petitioner. 

N. C. Subbayya for Respondent. s , 

K.B. 


The Chief Justice ond Somayya, J.” Ramalinga Iyer v. Jayalakshmi 
Ammal. 


13th March, 1941. 
’ CRP. No: 162 of 1940. 

Cwil Procedure Code (V of 1908), S. 20-Wife's ‘suit or mointenance 
and recovery of stridhan, etc., against her husband ond father-tn-law—Place 
of swing—Common low rule that debtor should seek tha creditor and pay him 
where he resided—Applicabikty—Contract Act, S. 49. 

The plaintiff's marriage took place at Negapatam and sone to~ the 
illtreatment by her husband at Vellore where they were last residing she re- 
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furned to her father’s place at Palghat. Her father-in-law was residing at 
Mayavaram. She filed a suit in the Court of the Subordinate Judge, Palghat 
against her husband for mamtenance and against her father-in-law for the 
return of her properties alleged to have been entrusted to him at the tıme of 
marriage. On the question of jurisdiction it was contended that in the 
absence of a contract to the contrary the English Common Law mule that the 
debtor must seek the creditor applied and therefore the Palghat Court bad 
‘jurisdiction, 

Held, that the Palghat Court had no jurisdiction, because the cause of 
action for eithér the right to recover maintenance or for the re-delivery of 
the entrusted properties, (return of which must have been contemplated at 
the family residence at Mayevaram or at the place where the -husband 
resided) did not arise at Palghat. 

5 Rang. 451-53 M:L.J. 25 (P.C.); 31 Mad. 223 and (1MOJ 1 M.L.J. 
558, discussed. 

M. Ronganatha Sastry for Petitioner. 

-5 Ch, Raghava Rab for Respondent. 





KS, 
a -[F.B.] 
Tho Chisf Justios, Mookott and In re Adhi Lakshmi Ammal. 
Krishnaswomi Atsyangar, JJ. ` 
17th March, 1941. Or.B.P. Nos. 1052 of 1940, otc. 


Madras Prohibition Aot (X of 1987), 8. 4 (1) (a)—Valwdhty—Ropug- 
nancy to Abkari Aot and Dangerous Drugs Rules (1980)—Effect. 

S. 4 (1) (a) of the Madras Prohtbition Act is entirely repugnant to 
the Hemp and Drug Rules because it prohibits a person from possessing any 
ganja whatsoever. So far as possession of ganja o1 any other dangerous 
drug is concerned the provision is «lira vires the Madras Legislature as it 
relates to a subjeet in the concurrent list under 8. 107 of the Government 
of India Act 1985 and the impugned Act was not reserved for the considera- 
tion of the Governor-General. i 

x. Natesan and A.N. Veeraraghavan for Petitioners. 

The Advocate-General (Sir A. Krishnaswami Atyar) and A. 8. Bira- 
kaminathan for, the Public Proseeutor, for the Crown. 





K.B. 
, Wadsworth, J. . i i Seethalakshmi v. 
18th afarch, 1941. E i. “Fe '  Nagasmemi Aiyar. 


O.R.P. No. 614 of 1938 
mh Madras ‘Agrioutturists’ Rola Aot (IF of '1988), 8. 8 (ih)— — debtor” 
—Moantng—Heir of the maker of a promissory note—Whethor ‘Aedtor’?. 

ı i Where a-deeree is obtained against the daughter of the maker of a 
promissory note, making the daughter Hable for the debt to the extent of 
the søsat» of her father in her hands as heir, the, rh sa is a, “debtor”? 
entitled to the beneffts of the Act. 

C.B.P.°No. 1694 of 1938, relied on. [In O.R.R. No. 1694 of 1988, 
His Loidship iad J. observed as follows: ‘In view of Porlanna 
v. SeRappa, (1988) 2 M.L.J. 1068 and the many decisions flowing from 
it, it eannot be contended tiat for the purpose of Aet IV of 1988," it is ‘only 
the actual borrower who ean claim the benefits of the Act. ‘Clearly a sou 
who is made lable for lus father’s debts to the extent of the family pro- 
perties in his hands ig under a liability, which can be sealed down ‘under the 
Aet” J] o, uoa i 

T.P» P A Atyar’ for Petitioner.: , i , 

m a hate ; soi 
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Evishaaswami Atyangar, J. Tulasidas Murarji Sait v. 
> P.S. Bethuramaswami Iyer and others. 
O.R.P. Nos. 1224 and 1225 of 1940. 

Ciel Procedure Code (F of 1908), O. 28, 7. 1—Withdrawal of one of 
several plaintiffs without consent of othersa—When permissible. 

A suit was instituted by plaintiffs 1 and 2 along with the 8rd plaintiff 
(petitioner) for the specific performanes of a contract of reconveyance en- 
tered into between the first two plaintiffs and the defendant. The 8rd 
plaintiff? was the financier of the first two plaintiffs. Disputes arose 
between the 8rd plaintiff and the other plaintiffs and the former sought to 
withdraw from the suit unconditionally under O. 28, r. 1, C.P.Cods. 

Held, that one of several plaintiffe can withdraw from the suit 
without the consent of the others in cases where no prejudies will be caused 
to the latter in the further conduct of the mit. 29 Bom.L.R. 290 and 9 
Oal.L.B. 888, followed. I L.B. 657 Mad. 299, explained. 


D. Ramaswami Atyangor and T. P. Kasanabhiraw for. Petitioner. 
8. Panchapagesa Sastri and P.8. Ramachandran for Respondents. 





K.8. R 
Abdur Rahman, J. Garai Gowder v. 
19th Fobruary, 1941. Rajammal 


8.4. No. 787 of 1938. 

Hinds Law — Widow — Maintenance — Provision mae by father-in- 
law—Doath of father of widow and loss of material help from him—if 
ground for onhancomont. 

A father-in-law had ont of his separate property provided by a deed 
for the maintenance of his daughter-in-law at Rs. 95 per annum. After 
the father-in-law’s death a suit was filed by the widow alleging that the 
amount was fixed “without any consideration to her needs and eireumstances 
and the properties of her husband’s family >°’ as she was then living with 
ber father who wae in affluent circumstances and in a position to maintain 
her in comfort and according to her status, but thet on account of the subse- 
quent demise of her father and her inability to Hve with her brother she 
found the amount of maintenance fixed by the deed too meagre to live upon. 
Bho also alleged that the income of the family had inereased from Rs, 8,000 
to Es. 5,000 per annum. She claimed enhaneement in the rate of 
maintenance. 


Held, that the change in the plaintiff’s eireumstances caused by her 
father’s death can be taken into ascount in considering the question of 
enhancement of the widow's maintenance allowanee. 


T.E. Bamabhadrachart for Appellant. 
N. Somasmdaram for Respondent. 





K.8. ° 
4 
Wadsworth, J. ' Srinivasa Abyangar v. 
21st February, 1941. Kumaraswami Naicker. 


O.B.P. Mo. 1592 of 190%. 
Madras Agriowliwists’ Relief Act (IV of 1988), S, 8—Heplonation— 
Joint famiy debt undertaken to be discharged and fresh notos ancouted by 
throes aout of the sis ooparooners at a partition—if ronowal. > 
A family debt of 1917 was the subject of an agreamemt et partition 
whereby three only of the six eopareeners took over the ability ia mequal 
shares and executed promissory notes to tho ereditor for the amount of 
those shares. - 
' Held, when at a partition the Joint liability was terminated and now 
and individual liabiHties were epeated the identity of the debt was destroy- 
NRC 
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ed and it cannot be sald that the original debt was renewed or ineluded in 
a fresh document between the same parties. The debt must therefore be 
treated as one originating at the date of the later notes sued on. 


E. Ramasubbw Atyar for Petitioner. 





K.8. 
The Chief Justice and Happel, J. Zamindar of Tuni 
26th February, 1941. v. Ttrupatayye. 


l L.P.A. No. 37 of 1939. 

Madras Local Boards Act (XIV of 1920), Ss. 88 and 89—Swit for 
recovery of cess—Limtitation. 

When a landholder purports to exercise powers under the Madras Estates 
Land Act extended by the operation of 8. 89 of the Madras Local Boards 
Act for the recovery-of cess from a person -who is not a ryot but may be 
treated as such for the special purpose, he must exercise the powers subject 
to the procedure, limitations and restrictions contained in the Madras 
Estates Land Act. The power conferred under 8. 89 of the Local Boards 
Act ineludes a power to file a sult against an under-tenureholder for a eess 
rent and is not merely confined to the use of the same proeedure and such 
a suit will be governed by Art. 120 of the Limitation Act. There cannot 
be any difference in prinaple when distraint is levied or proparty is sold 
summarily and when a suit is brought under 8. 77 of the Madras Estates 
Land Act 

Decision of Wadsworth, J., affirmed. 

P Somasundaram for Appellant. 


F. Veyanna for Respondent. 


K.S. nE 
Somayya, J. Palanisami Pillai v. 
28th February, 1941. Raghavachariar. 


O.B.P. No. 585 of 1039. 

Practice — Emooution — Jurisdiction — Deores in swi for more than 
Bs. 100—Pionding offfoer at tyme of earsoution apportion not having furis- 
diction boyond Rs. 100—‘‘ Proper Court ” to ontertatn occcution application. 

A deeree sought to be executed was passed in a small cause suit in 
which the claim was for over Rs. 100 when the presiding officer had small 
cause jurisdiction up to Ba. 800. At the time of the execution application 
the officer who presided over the Court had no small cause jurisdiction 
beyond Rs. 100. On the question whether the application was presented 
to the “ proper Oourt”, 

Held, that the Court which passed the decree had power to execute 
the deeree notwithstanding the provisions of 8. 87, O.P Code and therefore 
the application was made to the proper Oourt. 

A.I.R. 1988 Cal. 684 and 89 I.O. 68, followed. 

e - 
K.R. Rangaswam <Atyangar for Petitioner. 
A. Srirangachartar for Respondent: 





K.8. ° 
Venkatoramona Rao, J. Sitayya v. Gangaraju. 
3rd March, 1941. 8.A. No. 303 of 1938. 


Practice—Service of summons—Decloration of suffictency—Form of 
order. ` . ; 

Ast order that “defendants refused summons in the ordinary course as 
well as by post. Absent, ox parto,” must be deemed to be a declaration to 
the affect that the service is sufficient. 
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B. C. Seshachala Aiyar for Appellant. 
V. Vtyanna for Respondent. 


KS. = 
[F.B.] 
The Chief Justwe, Mockett and Bhagavantulayya Dhora and 
EKrishnaswam Atyaagar, JJ. others v. Venkadhora and others. 
4th March, 1941. L.P.A. No. 8 of 1940. 


Mortgage—Undéertakiag to pay “by 10—9—1928’’—Tender m June, 
1927, of an amount short by Re. 4 for prinsipal and interest—Refusal of 
tender by snortgagee on the ground that mortgage could not be releemed 
bofore 10—9—1928—Whether mortgages could subsequently object to 
the amount of the tender. 

There was a covenant in a mortgage as follows: “ We shall pay all the 
prineipal and interest payable under this document by. 10—9—1928’. The 
mortgagor tendered in June, 1987, the amount of Rs. 760 which was short 
by Rs. 4 of the exact amount due on that date and the mortgagee refused 
the tender on the ground that the mortgage could not be redeemed before 
10—8—1928. 

Held, that (1) the mortgagor was entitled to redeem on or before 
10—9—1988. Case-law reviewed ; 

(2) Where a tender of an amount towards a mortgage was refused 
not because the amount tendered was short by Rs. 4 but because the mort- 
gagee considered that he was entitled to wait until a much later day, ms, 
10—9—1988, the refusal of the tender on that ground waived any objection 
that the mortgagee may have had to the amount being short. It was not 
open to him to raise the question of the amount of the tender or ask for 
the application of the do minimis nom ourat low rule. 


V. Govindarajachari for Appellant. 
G. Ohandrasekara Bastri for Respondent. 





K.8. s 
Pandrang Row, J. Subbiah Naidu v. 
7th March, 1941. Parvathathachi. 


O.B.P. No. 971 of 1939. 

Limitation Aot (IX of 1908), Arts. 49 and 145—AppHoabiltty. 

The plaintiff sued to reeover & certain jewel or its value, in pursuance 
of a decision of the High Court in revision in an earHer suit filed on a 
promissory note by the defendant against the plaintiff. In the ecarHer 
suit the High Court in revision had decreed the claim based on the promis- 
sory note and had stated that the plea of the defendant in that sult about 
a jewel which he had kept with the plaintiff in that sult must be agitated 
in a fresh suit if necessary. The present suit was thereupon filed. On 
the question of Imitation, k 

Hold, that the Art. 49 is not applicable and the suit must be deemed 
to be one to which Art. 145 applies and the suit is withm time. - 

8. Panchapagesa Sastri and K.E. Krishnaswami for Petitioner. 

K.S. Ohampakesa Atyangar and K.O. Srinivasan for Respondents. 





K.B. a. 
The Chtef Justics and Somayya, J. e Krishna Reddy v. 
12th March, 1941. Satyam and others. 


Madras Horedstary Vlaga Offices Aot (III of 1895), 8. 14 (1)—Swit 
for recovery of office and emolwmonts—Suit Med mors than three years from 
date of causs of action—Jurisdiction of Revonus Cowrt to ontertate. 
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In a mit for the recovery of an office and its*amoluments, filed before 
the Colleetor, the question arose whether mesne profits ean be claimed for 
more than three years before mit. oh 

Heid, that if the cause of action aecrued more than three years Betoro 
the presentation of the plaint the Collector has no power to grant the 
plaintiff a deeree for meme profits fur a period greater than three years. 

Kasturi Seshagiri Rao for D. Suryaprakasa Rao for Petitioner. 

G. Chandrasekhara Sastri for Respondents. 





K.B. 
Vorkataramana Rao, J. \ Madelimsetti Remiah v. The 
14th Maroh, 1941. Liquidator, Bollanka Co-operative 


Credit Society, Ramashandrapur. 
8.A. No. 269 of 1940. 

Madras Co-operatwe Soctstics Act (VI of 1988), 8. 48 and r. 28 (17 
Property brought to sale by liquidator of co-operative soolely in ovecu- 
tion of a decree obtained by the socicty—Person Jaling in his daim peti- 
tion—Prior leave of Registrar—If necessary for Ming a swit io ostabiish 
Als right to the property. 

Certain properties having been brought to sale by the liquidator of a 
co-operative society in execution of a decree obtained by the society, a 
claim petition in respect of those properties proved unsuccessful. In a 
mit filed by the claimant for establishing his right to the property sought 
to be sold it was comtended that the suit was not maintainable without the 
prior leave of the Registrar. 

Heid, that such a suit having been provided for under r. 22 (17) (0) 
of the rules fremed by the Provincial Government in axmeise of its power 
under N. 65 of the Co-operative Bocictles Act, which makes such rules part 
of the statute, the euit must be deemed to have been expressly provided for 
by the Act itself and therefore maintainable, and that the prohibition under 
8. 48 affects only suits not expressly provided for. 


EK. Bhimasankeram for Appellant. 
A. Lakshmayya for Respondent. 


K.B. 





Mockeit, J. Sankaralingam Pillai v Sonaiya 
14th March, 1941. Pillai 
C.R.P. No. 728 of 1938. 
Assignment of usufructuary mortgage for consideratton—Dispossession 
of assigned by prior morigages—Right of assignee to recover money as con- 
sideration which had failed. 
. The defendant on 25—1—1936 assigned a usufructuary mortgage to the 
plaintiff who paid in geturn Rs. 100. In October, 1936 the plaintiff was dis- 
possessed by another mortgagee of whose existence he did not know. There 
was also an Indemnity in-the assigniient in the following terms: “I affirm - 
that these properties have not been included in any other incumbrance: if it 
be found to be included in any other encumbrance, I will myself discharge 
them”. In a suit against {Me defendant for the reeovery of the Rs. 100, 
Held, that the indemnity would cover also ineumbranees other than 
those made by the defendant himself and in any event the plaintiff was entitled 
to recover the amount as a consideration which had wholly failed as the 
defendant had no right to assign the mortgage. 
` K. V. Srinivasa Iyer for Pttitioner. 
K. S. Destkan for Réspondent- x 


KS. ——_ 
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Wadsworth, J. i _ P.Ramamoerthi, Pantulu ~». 
17th Maroh, 1941. Sri Sri Bri Lakshminarayana Hari- 
chandra Jagaddaveva Raja Bahadur. 

O.B.P. No. 2169 of 1939. 


Madras Agrioultwrists’ Relief Act (IF of 1988), Ss, 15 and 19—Joint 
and several kabihiy of agraharamdars to pay kettubadi—Perckaser of a 
defaed portion of the agraharam. 


The petitioner, a purchaser of a defined portion of an agraharam, was 
one of the many judgment-debtors under a deeree dated 28—8—1925 for 
kattubadi payable to the Zamindar. It was contended on behalf of the 
petitioner that his liability was only propdrtionate to the share which he 
hed purchased and that he was entitled to the benefit of 8. 15 of the Act 


by depositing his proportionate share of the kattubals Lor faslis 1846 and 
1847. 


Held, that the doeree is joint and geveral imposing the lability tor the 
whole of the arrears of kratt n all the defendants. The extent of 
the Court’s powere under the Act amending decrees is narrowly defined 
and it cannot be axtended to thd correction of decrees which appear to be 
erroneous in other respects. If the petitioner wants to get his Hability 
under the decree sealed down, he must do so on the basis of the decree as 
it stands by depositing the two fasie’ 1ent for the whole of the holding for 
the arrears on which he has been held jointly and severally Hable. 


A. Doratraj for Potitioner. z 
. G. Chandraschhara Bastri for Respondent. 


K.B. — . 
Wadsworth, J. Nijamohideen Rowther, .Petitioner. 
17th March, 1941. O.M.P. Mo. 1405 of 1941. 


Civil Procedure Code (F of 1908), O. 28, r. 4, mbr. (4)—Judgment 
passed iœ ignorance of the fact that ons of the porhes was dead—if oan 
be validated subsequontly. 


An order against a party who ia dead ie @ nullity. It cannot be held 
that a judgment passed in ignoranee of the fast that one of the parties 
was dead can bind the dead party merely by foree of a subsequent order 
allowing the appeal to be treated as if it had been decided advisedly in ths 
absence of his legal representatives. O. 22, r. 4, subr. (4) cannot have 
the effect of an espost facto vaHdation of judicial proceedings passed in 
the abegnce of legal representatives of the dead party. 


K. Voenugopcla Atwangar for Petitioner. 


K.8. es 
> . 
[F.B.] 
The Chief Justice, Somayya and 8.8.8. Chokkelingam Chettiar +. 
_ Patanjali Sastri, JJ. The Commissionee of Income-tax, Madras. 
18th March, 1941. O.P. No. 24 of 1940. 


Income-tam—Assesses having two morigages over same property—Suit 
for- principal and tatercet of only frst. mortgage, as security was barely 
suficiont for that, giving up olaim im respect of the other mortgago—Right 
to deduction for bad debt. - 


- ‘The assess had two mortgages in his favour, one for Re. 40,000 and 
another for Rs. 10,850 in respect of the same proparty. In the yeer of 
account the assessee fled a sult for the principal and a fraction of the 
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interest due on the first mortgage giving up the claim on the second as the 
aecurity was insufficient even for the first mortgage. The asgessce claim- 
ed a ‘deduction of Rs. 10,850 as bad debt. It was contended on behalf of 
the Crown that the wo mortgages were In substance one transaction and 
tho mit must be deemed to be one for the recovery of the principal due 
under both the mortgages and that the elaim for deduction waa premature. 

Held, uegativmg the contention, that the assesses hed in tmth 
nnd in fact ineurred a loss of capital of Rs. 10,850 which he was entitled 
to have deducted as a bad debt. The ‘‘substance of the matter ” as distin- 
guished from the strict legal position cannot be 1egarded in revenue cases. 


E Krishnaswami Atyangar and T P. Gopalakrishna Atyar for 
Aasoesee 


K.V. Seska Aiyangar for the Commussioncr of Income-tax. 


K.8. ener 
[F.B.] & 
The Chiof Justices, Somayya aad i Jamal Muhammad Sahib v. 
PatanjaH Bast, JJ. The Oomnissioner of Income-tax, Madras. 
18th March, 1941. O.P. No. 308 of 1940. 


Inoome-taz Act (XI of 1922), S. 4, Cl. 8 (1)—Wakf—Proviston for 
maintenance of the necdy descondante of the donor—If for a charitable 
purpose and 30 exempt from asscssmont. ` 


A wakf inter alia provided for the maintenance and upkeep of such 
descendants of the donor in the male line, who might WAppen to be in poor 
and needy eirenmstances and unable to maintain themselves. The trustee 
of the wakf elaimed exemption from assessment for the whole of the wakf 
property. The ineome-tax authorities allowed exemption for the share of 
income set apart for general charitable purposes, but declined to exempt 
the income allotted for the maintenance of the deseendante of the donor. 
On a reference to the High Court, 


Hold, that in deciding whether there was a provision for charitable 
purposes the law to be applied was only the English law and according to 
the Emglish Jaw the provision for maintenance of the poor and needy des- 
cendante of the donor: could not be construed to be for a charitable purpose 
as they were not of general public utility within the meaning of the Income- 
tax Act. Their Lordships answered the reference in favour of the Ingome- 
tax authorities. 


B. Pocker and K.T.M. Ahmed Ibrahim for Assossee. 
K.V. Sesha Aiyangar for the Incometax Commissioner. 





K.B. A 
Pandrang Row and King, JJ. Kandasami Chettiar and others 
19th Maroh, 1941. v. Gokuldas Madanji & Oo. 


O.M.A. Nb. 342 of 1939. 


Limitation Act (IX of 1908), Art. 182 (6)—Deores transferred in 
August, 1982, to Bombay High Cowt for exsoulton—Fresh application in 
Fobruary, 1985, to Court which passed the decree again for transmission to 
Bombay—Reoturn of application on the ground that deores had not boon 
received from Bombay—Eepresontation of «nme applcation im Maroh 
1987- If m iimo. , 


A decree was obtained in November, 1925 in the Sub-Oourt, Ramnad 
and an order transmitting the decree to the High Oourt, Bombay for exe- 
option was passed in.Augumt, 1982. In February, -1985 the decree-holder 
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again applied to the Ramnad Sub-Court for transmission of the deeree to 
the Bombay High Oourt’for execution. The Ramnad Court returned that 
application with an order that the deeree had not been received from the 
Bombay High Oourt. The doecree-holder represented the application in 
March, 1987. 


Held, that the order of the Ramnad Sub-Court in February, 1985 was 
itself a final order as nothing more had to be done by the decree-holder and 
the case wes different from the returning of applications for remedying 
defects. Even though the transferee Court had not sent the deeree copy 
the parent Court had jurisdiction to exeeute its decree and the applieation 
in February, 1985 having been made to the proper Court its representation 
was not barred by limitation. 


K.8. Ramamurthy for Appellant. 
T.K. Subromonta Pillai for Respondent. 





K.8. 
Wadeworth, J. Sri Rajah Velugoti Venkatarajagopala 
20th Maroh, 1941. Krishna Yechendra Bahadur Varu v. 


Kuram Venketeseshacharinu. 
O.B.P. No. 1705 of 1930. 


Madras Agriouliurists’ Retief Act (IP of 1988), Ss. 15 and 19—Soope. 


Where a decree was passed by a Civil Court for payment of rent due 
to the landholder for Faslis 1840 to 1845 8. 15 of the Madras Agricultu- 
tists’ Relief Act does not entitle the Oolleetor to entertain an application for 
relief under that seetion by the tenant. 8. 19 of the Aet no doubt applies 
expressly to cases of decrees passed for repayment of a debt. But on the 
analogy of 8 19 the Court has inherent power to apply the proceedure pres- 
eribed by 8. 19 to cases where a landholder obtains a deeree for rent 
against the tenant. Under the guise of a sealing down aeppHeation 
under 8. 15 of the Act the tenant-judgment-debtor cannot eireumvent the 
deeree passed by a Oivi Court. He must apply first under 8. 19 to the 


Court whieh pessed the decree and after getting the deeree amended only 
he can obtain relief under S. 15 of the Act. 


P. V. Rajamannor and K. Subba Rao for Petitioner. 
Kasten Seshagtri Rao for Respondent. 


K.8. ——— 
Wadsworth, J. Narayanan Nambudripad v. ‘ 
2lst March, 1941. Achuthan Nair. 


O.B.P. Nos. 1638 and 1835 of 1990. 


Madras Agriouliuriets’ Reef Aot (IV of 19885, 8. 8, Proviso D— 
Construction. ° 


A jenmi paying less than Rs. 500 as land revenue on his jenmam lands, 
but paying more than that amount in his capacity as a kanamdar of a ryot- 
wari pattadar could not be an agriculturist under proviso D to S. 8 of Act 
IV of 1988. e 


Decision of King, J, in (1940) 8 M.L.J, 984, followed. 
E. Kuttverishua Menon and D. H. Nambudripad for Petitioners. 
P. Govinda Monon for Respondent. ` . š 


K.B. 
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Wadsworth, J. Sri Rajah Gobbanadri Appa Row 
21st March, 1941. Bahadur, Zamimdar of Telaprola v. 
Inuganti Venkatappayya Rao Bahadur. 

C.E.P No. 2042 of 1940. 


Madras Agriouliwrists’ Reliof Act (IV of 1988), 8. 20—Summary 
order wm stay appioation deciding that applicant was agriculiwriet—iow 
far ræ judicata. 


Plaintiff obtained in 1986 a deeree for recovery of kattwbadi against 
two mokhasadars. One of them applied under 8. 20 of Act IV of 1988 before 
the District Munsif for stay of execution on the ground that by reason of 
a partition between the defendants the wattubad: payable by him besame 
leas than Rs. 100 and that therefore ho was entitled to claim relief under 
the Act as an agriculturist and he then applied to the Sub-Collector tor 
wiping off the deeree debt by depositing in Court the kattwbadt for fasli 
1847 and the Sub-Oollector passed an order in his favour under S. 15 (4) 
of the Act holding that he was bound by the decision of the Munsit uider 
8. 20 that the debtor was an agriculturiat. In revision, 


Held, (+) thet the order passed under 8. 20 being of a summary nature 
was not res jxdloata in an application filled under 8. 19 and an independent 
inquiry should be made as to whether the debtor was an agriculturist 
within the meaning of 8. 19. ` 


(#) The proper Court to which an application under 8. 19 should be 
made was the Civil Court whieh passed the decree and not the Sub 
Collectors Court. 


K. Umamahemoaram for Petitioner, 
B. V. Bamancrasy for V. Govindarajachari for Respondent. 
K.8. ae 


The Chief Justico and Somayys, J. - Sri Bajah Velngoti Venkataraja- 
21st Maroh, 1941. - gopala Krishna Yechendre Bahadur 

Varu v. The District Collector, Nelore. 

O.M.P. Nos. 6592 and 6593 of 1940. 


Madras Estates Land Aot (I of 1908), S. 186 (1) (a)—WNot appltoa- 
ble to inams axoludoñ from the estate. 


In a petition for the issue of a writ of ceritorars to quash the orders 
of the Distriet Collector, Nellore, dismissing the petitioner's applications 
to grant certificates under S. 186 (1) (a) of the Madras Estates Land 
Act, for acquiring lands in the possession of minor taamdars, 


Hold, that 8. 186 (1) (a) only applied to cases where a landholder 
of an estate desired to sequire any land which was part of an estate. ‘Where 
the imams in question were resettlement tnams onfranchised by 


Government and exclfided from the estate the applications under 8. 186 
(1) (a) would not be maintainable. 


P. V. Rafomannar, K. Subba Hao and C.A. Vatdyalingam for 
Appellants. a 


The Government Pleader (K. Hwttibrishaa Menon), K. Umamahes- 
waran and N.C. Subbat for Respondents. 


K.B. > — ` 
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The OMof Justios ond Fomayya; J. i i Batyanarayana 
: 12th “Maroh 1941. Loa v. Anjareddi. -~ 
O.B.P. No. 832 of 1938. 

- Civil Procedure Codo (V of 1908), S. 95— Plaintif ’, if includes nant 
friond of minor plaintif. 

The Court has power to award against a ‘plaintiff’ Fub com- 
pensation to the defendant for obtaining an order of arrest, attachment or 
temporary injunction under B. 94, O.P.Code, on insuficient grounds, or 
if it ig found that there was no reasonable or probable ground for the 
institution of the suit. But where the suit is filed by the next friend of a 
minor plaintiff, the word ‘ plaintiff’ in 8.,95 cannot be read as including 
the next friend. The Court has no jurisdiction to order a nert friend to 
pay compensation under S. 95. The injured party however is not pre- 
vented from instituting a suit to recover from the next friend compensation 
should he wish to do so, 

P. Somasendaram and P. Suryanarayana for Petitioners. 


A. Lakshmsyya for Respondent. 





K.B. 
Pandrang Row ond Kwg, JJ. Ramachandra Reddiar 
14th Maroh, 1041. v. Adilakshmi Ammal. 


A.à.O. No. 517 of 1938. 
T Practica — Deoros mersly reotsfying an oarker Gecrec—KEncoutability. 
. A deeree made in a suit which was one merely to rectify an earHer 
decree, by including certain properties which had been left ont in such 
earlier deeree, is not eapable of execution though the decree in its rectified 


form has bean reprodueed in the later decres, especially where the original 
deerse itself has been rectified as directed in the later deeree. 


S. Panchapagesa Basiri and K.B. Krishaarwami Aiyor for Appellant. 
lant. A 
M. 8. Venkatarama diyar for Respondent. 





K.8. 
Pandrang Row, J. . Beshamma v. 
14th March, 1941. ` Buramma and others. 


O.B.P. No. 4 of 1940. 


Court-Fees Act (VII of 1870), Soh. Il, Art. 17 (b)—Appkoadtlity— 
Swit for declaration of plaintif ’s title to offtoe of archake, for delivery of 
the offco and for injunction restraining Gefenantse—Plotatif’s rights as 
holder—Emohimonts attached to offoe—Whother, makes the suit capable 
of valuation, 

A suit was fled for e declaration of the plaintiff's title to the office of 
archaka in a certain temple, for delivery of the said offese to him and for 
an injunction restraining the defendants from interferigg with the plain- 
tiff’s rights as office holder. The offiee of archaks carried with it certain 
emoluments. The lower -Court ordered the plaintiff to earry dut certain 
amendments to the plaint and pay an additional ecourt-fee on the ground 
that es tho ofice carried with it eertain emoluments the right to the office 
cannot be regarded as ineapable of valuation. ‘On revision, 

Hold, that the ecourt-fee payable on a plaint is to be determined with 
reference to the plaint as, it stands. Any objestion to the frame of the 
sult is not to be taken at the time of determining whether *the eourt-fee 
paid on the plaint as it stands is correct or not. It may be, the plaint, 

as framed for a mere declaration of right to” offies is not maintginable 
without a prayer for possession of the emoluments atteched to the office. 
But if the plaintiff is prepared to take the risk there is no reason why he 
should be asked to amend the plait and pay sdditional court-feo, 


NRC 
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. It cannot be said that merely because there até some emoluments 
attached to an office the elaim for declaration of ‘one’s right to that office 
or for possession of that ofice ie capable of valuation. 

Koruponna Nadar v. Mathalai Koruppa Nadar, 1989 M.W.N. 720, 
applied. : 

T. Satyanarayana for Petitioner. 

The Government Pleader (K. Kuttikrtshna Monon) for the Government, 


Respondents not represented. 


K.8. A 
Wadsworth, J. Malyala Subba Rao v. 
18th March, 1941. Maharaja of Pithapuram. 


O.B.P. Nos. 1157 of 1940 etc. 

Practios — Party set ex parte — Bight to appear at later stage. 

The procedure known as ‘setting ow parte’ is nothing more than ® con- 
venient method of indicating on the record that the party absent is not 
contesting and that the proceedings are to go on in his absance. It is open 
to him to make an appearance at a later stage provided that he is not 
in contempt for non-payment of costs or other penalty ordered, and to oon- 
duct his defense from that stage. But he has not the right when he has 
deliberately defaulted in doing what he was required to do and when the 
proceedings have gone on in his absence by reason of that default, to put 
the elock back and have the proceedings repeated with effect from the date 
of his default. On payment of the costs ordered he must be allowed to 
contest the proceedings from that stage. 

Y. Parthasarathi for Petitioner. 

Ch. Raghava Rao for Respondents. 


K.B. ==> 
Wañsworth, J. Markendeswaraswamy v. 
20th Maroh, 1941. Batiraju. 


O.B.P. No. 1838 of 1039. 

Madras Agriculiurists’® ReHef Aot (IV of 1988), 8. 20—Scope. 

Under 8. 20 of Act IV of 1988 the Oourt has to be satiated that the 
appHeant is entitled to the benefit of the Act. If on the materials adduced 
the Court is not so satisfled, the dismissal of the application would be the 
correct order. 

R. Vonbata Rao for Petitioner. 

V. V. Chowdary, N. Kotiswara Rao and A. Vonkataswam for Res- 
pondent. 7 

K.B. 


Wadeworth and Patanjali Bastri, JJ. Venkataratnam, Appellant. 
24th March, 1941. 





S.B. Nos. 88204, etc. of 1940. 


oe 

Madras Agrioulturists’ Rokof Aot (IF of 1988), Rules undor—R. 9— 
Cowrt-fee payable on appeals agatmst orders under r. 9—Court-Fees Act 
(FII of 1870), Sok. IT, Art. 11—AppHoabiiity. 

The proper Article of the Oourt-Foos Act to apply to appeals against 
orders under r. 9 of the rules framed under Madras Act IV of 1988 
(whieh provides for an appHeation either by the debtor or by the ereditor 
for a declarati6n as to the amount of the debt due)—is Art. 11 of Behe 
dule IT and the court-fee payable will be Rs. 2. 


N.eNarastfham, A. Lakshmayya, Y. Suryanarayana and V. Rangachari 
for Appellants. 
The Goveramest Pleader for Government. 


K.8. —- 
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The Ohiof Justico and Somayya, J. Im ro Syed Gaffar Sahib. 
24th March, 1041° - Ori.R.O. No. 278 of 1941 and 
Orl.B.P. No. 250 of 1941. 


Madras Prohibition Aot (X of 1987)—How far ultra vires the Provis- 
oil Legislature. . 

In so far as the Prohibition Act is concerned with the possession of 
arrack manufactured in the Madras Presidency, there being no question of 
any import or export, the Provinelal Legislature has the power to prohibit 
such possession. Therefore where a person has been found in possession 
of such liquor in the prohibited aree, his conviction is lawful. 


T. 8. Vonkataraman and G. Vonkatarama Bastri for Pettioner. 


K.B. 


Wadsworth and Patanjali Sastri, JJ. Km. Kr. Km. Kuppan 
24th Maroh, 1941. i Chetty v, Kaliammal. 





Madras Agrioulturists’? Reef Aot (IV of 1988), 8. 8—Mortgago by A 
to B—Pwrohase of properties by B from O and assignment of mortgages to O 
towards sale prioe—O assigning hie rights to D—Swt by D against tho heirs 
of A and alternatively against the heirs of B—Deoree against B’s hotrs 
only om the basis of covenants in the assignment doods—<Application by 
B’s heir for soalmg down—WNature of Uabiltty, 


A executed two mortgages for Rs. 2,000 and Rs. 1,000 respeetivaly, in 
favour of B in 1921 and 1922. In 1928, B purehased certain properties 
from C and for a portion of the sale price assigned the mortgages executed 
by 4, and also gave a covenant for indemnity. In 1085 D, an assignee from 
O, brought a suit against the heirs of A on the mortgages and alternatitaly 
against the heirs of B on the basis of the covenants. The suit as on the 
mortgages was dismissed but a decree was passed against the heirs of B for 
the amount whieh represented the balance of sale priee for whieh the mort- 
gages were assigned. In an application by ona of the heirs of B for sealing 
down the decree debt, 


Held, thet the Hability of the heirs of B could not be traced to the mort- 
gages by A, but only to the assignment by B; and that the basis for scaling 
down the decree ahould not be the principal of the original mortgages by 
4 but the amount for which the assignments were made by B. 

E. Destkan for Appellant. 

S. V. Venugopalachari for N. Stearamatrishna Atyar for Respondent. 


K.B. 


Wadsworth and Patanjali Sastri, JJ. Santhappa v. Bowrappa 
26th March, 1941. Holiappa Bulla 
O.M.A. Nos. 494 and 425 of 1940. 
Madras Agriowltursts’ Retiof Act (IV of 1988), 3. 19°-Decree of 
Bombay Provmoe transferred to Cowrt mm Madras Presidency for ossowtion 
—Not Hablo to be sealed down. ` 


A deeree passed by a Court in the Bombay Presidency transferred for 
execution to a Court in this provinee is not liable to be sealed down under 
Ach IV of 1988. Proeeedings under the Act for down deeree 
debts are not proceedings in execution under 8. 47 of the -P.Oode. 

B. Stterama Rao and Kasiwrı Seshagiri ao for Appejlanta. ; 

V. 8. Narasimhachar and N. App» Rao for Respondent. 


K.8. 
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Pandrang Row and King, JJ. g . Sivalingam Chettlar v. 
25th March, 1941. i Subramanyam Chettiar and others. 
. O.M.A. No. 540 of 1938. 

Ow Procedure Codes (V of 1908), O. 21, r. 90-Crejiitor who 
had no order of attachment in lus favour—Whtether and whon oniviled to 
apply under O. 21, r. 90. 

A person who was the creditor of a judgment-debtor whose property 
has been sold in exeention of another decree could apply under O. 21, r. 90 
of the Ciril Procedure Oode although he did not obtain any order for attach- 
ment before judgment, provided he could prove to the satisfaction of the 
Court that his interests were adversely affected by the sale in question. 
On the evidence, tt having been found that although there were other proper- 
ties of the debtor besides those sold in execution there were also other 
creditors with large claims, 

Held, that if the properties had bean sold in exeeution for an under- 
value the pecuniary interests of the applicant ereditor would be adversely 
affeeted and therefore he could come in by an appHeation under O. 21, r. 90, 
O.P.Oode, to set aside the sale. 

0.8. Vonkatachartar and D. Ramaswami Atyangar for Appellant. 


K. Bhashyom Atyangar and P.J. Kuppanna Rao for Respondent. 
K.8. 





[F.B.] 
The Chief Justice, Somayya ard The National Cyele Importing Oo. 
Patanjals Sastri, JJ. .. by Proprietor Amritlal Bhaicshand 
26th March, 1041. Shaw v. The Oommissioner of 


Income-tax, Madras. 
O.P. No. 24 of 1041. 

Inooms-tan Aot (XI of 1922), S. 26 (2), Proviso—Apploabiily. 

A firm carried on business with three partners up to the end of the 
samvat year 1994 (year ending with 23—10—1988). On 24—10—1988 two 
of the partners went out of the firm leaving the remaining partner as its sole 
proprietor. For the assessment year 1989-1940 (for aceounting year samvat 
1994), the Income-tax Officer determined the total income of the firm at Rs. 
16,500 and assessed each of the 8 partners on the share to which each was 
entitled under the terms of the defunct partnership. The Commissioner of 
Income-tax revised the said order under 8. 88 of the Aet and held that the 
remaining partner must be assessed on the entire income of Bs, ae 
under S. 26 (2) as a person “suceeeding to the business of the firm.” On 
a reference to the High Court whether the assessee could be assessed on the 
entire profits as successor under 8.26 (2) of the Indian Incometax Act, 

Held, that under the proviso to 8. 26 (2) the successor can be taxed 
on the entire income only if the parsons succeeded to cannot be found. As 
all the ex-partners fre alive with known places of residence they cannot 
be deemed to be persons who could not be found. ‘The assesament must 
therefore be distributed among the three partners aceording to their shares 
in the dissolved firm. The question whether “the suecossion ’’ contem- 
plated in 8 26 (2) must have occurred in the year of aceount or not was 
left open. 

T. S. Vonkatesa Aiyar and G. E. Jagadisan for Assesses. 

E. V. Seska Atyangar for the Income-tax Oommissioner. 


K.8. . — 
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Pandrang Row, J. Ratnammal v. Srinivasa Asari 
f 7th Marck, 1941. C.R.P. No, 962 of 1939. 


Indemnity in sale deed—Limitation for enforcmg—Cause of action when 
arises. 

A covenant by the vendors of some land was in the following terms :— 
“We declare that there is no usufructuary mortgage or other mortgagr 
created in respect of the said properties. Should there be any such burdes 
we and our properties shall be liable to clear the same”. In an action to 
enforce the covenant, 

Held, that it was an express contract of indemnity to save the vendes 
from all loss in case any mortgage was found to be binding on the 
properties sold and Art. 116 of the Limitation Act was applicable and the 
cause of action commenced on the breach of the contract, which cannot be said 
to be complete till the property was actually brought to sale or till the sale 
was confirmed in enforcing the mortgages and the vendors were no longet 
in a position to save the property from the burden of the mortgages found 
to be existing. 

K. S. Destkon for Petitioner. 

N. R. Govindachari for Respondent. 


K.S. 


Pandrang Row and King, JJ. Venkatasubba Rao v. Papayya. 
13th March, 1941. C.M.A. No. 529 of 1938. 

Insolvency—Assigninent by trader of Ais immovable property only—if 
assigninent of “all his property” consthtuting an act of insolvency. 

For the rule of law that—“if a trader assigns all his property except on 
contemporaneous payment, or, some substantial undertaking to make payment 
in futwro, that is an act of bankruptcy and is void against the creditors and 
the agsignees”—to apply it must be shown that the trader has assigned all his 
property. Accordingly where the assignment is only of his immovable 
property and does not include movable property the rule does not apply. 

19 Cal. 223 at 231 (P.C.), distinguished. 

P. Somaswndaram for Appellant. 

T. Satyanarayana for Respondent. 


K.S. = 


Pandrang Row and King, JJ. Narasimhamurthi v. Satyanandam 
14th March, 1941. and others. 
C.M.A. No. 547 of 1938. 

Charge—Decree directing a party to pay a certain amount and granting a 
charge “on all his property botk movable and immovable” —Enforceability of 
the charge. S 

After removing a judgment-debtor from his office of trustee, the Court 
by its decree directed him to pay a certain amount with interest and also 
directed that all his property both movable and immovable should be charged 
for the amount due. In execution of that decree the charge was sought to 
be enforced. Rival decree-holders raised an objection that the charge was 
not enforceable in execution because the property tharged was not specified. 

Held, that the decree creating the charge was executable and was not 
void for uncertainty or on the ground that the property to which it relates 
was not specific. ° . 

T. Satyanarayana for Appellant. 

B. V. Ramanarasw, P. Panini Rao and U. S. Romacktndra Rao for 
Respondents. 

K.S. panne 

NRC 
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Abdur. Rahman, J. Venkataramana Chetti, Petitioner. 
17th Maroh, 1941. 
O.B.P. No 505 and O.M.P. No. 1722 of 1941. 
Cwù §=Procedure Code (V of 1908), O. 11, r. 12—Interrogatortes— 
Order requiring a party to state the result of Mis aocounts—When proper. 
In allowing interrogatories to be administered the Oourt should go into 
the questions put to the defendant and determine if it would be proper im 
the circumstances to order him to state the result of his accounta. (1895) 
1 Oh. 884, referred. 
T. K. rawasa Thathachartar for Petitioner. 





K.S. 
Wadsworth, J. Veeraswamy and another v. 
18th Maroh, 1941. Venkatangrasimha Rayanim. 


O.B.P. No. 128 of 1939. 

Madras Agrioultwists’ Rekef Act (IV of 1988), 8. 28—Applicabiity 
—Sale hold wider 8. 118 of the Madras Estates Land Act—If oan be set 
asido undér 8. 28 of Aot IV of 1988. 

8. 28 of Act IV of 1988 has no application to sales other than sales in 
execution of a deeree. Accordingly an order by a Deputy Oolleetor whieh 
purported, under 8. 28 of Act IV of 1938, to cancel a sale held under 
S. 118 of the Madras Estates Land Act, is without jurisdiction and is Hable 
to be set aside. 

The Advocate-General (Sir A. Hrishaaswami Aiyar) and P. Soma- 
sundaram for Petitioners. s 

P. V. Rajamannar and M. Sriramamurthi for Respondent. 

K.8. — 


Wadsworth, J. Rama Varma Valia Raja v. 
19th March, 1941. Kochayissa and others. 
C.R.P. Nos. 840 to 850 of 1939, 

Madras Agriculturists’ Relief Act (IV of 1938) S. 15—Applicability— 
“Panaya Kychits’—Persons indebted under—If entitled to relief wider the 
Act—Debt due if “rent” under S. 15 of the Act. 

The general tenor of the panoya kychét in suit was to refer to a mortgage 
of land on which a theoretical rent was fixed and out of that rent, part was to 
go towards the interest on the mortgage, part towards the assessment and 
the balance was payable to the mortgagor. In an application to have the 
panayam amount scaled down, 

Held, that S. 15 of the Act IV of 1938, does not apply and that the persons 
indebted under what are known as pomaya kychits in Malabar are entitled to 
claim relief under the Act. 

(1940) 2 M.L.J. 712, followed. 

T. R. Penkataroma Sastri and T. V. Rajagopalan for Petitioners. 

B. Pocker, K. P. Ramakrishna Atyor and C. Karunakara Menon for 
Respondents. j i 

K.S. 7 aoe 

Wadsworth, J. Kumaran and others v. Kunhimni 
19th March, 1941. Nair. 
z C.R.P. Nos. 1871 and 1872 of 1939.’ 

Madras Agriculturist? Relief Act (IV of 1988), S. 15—“Jenmi or inter- 
mediory”—M coming. . 

A mel panayamdar or assignee of the right to collect rent under a ponaya 
kychit is not included in the definition of jenmi or intermediary in S, 15 
of the Agriculturists’ Relief Act. 
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T. R. Venkaiarama Sastrier and K. S. Sankara Atyor for Petitioners. 
Respondents not represented. 


K.S. aa 
Wadsworth, J. Satyevathamma v. Mallikarjuna Rao. 
21st Maroh, 1941. O.B.P. No. 587 of 1041. 


Madras Agrioultwrists’ Relief Act (IV of 1988), 8, 4 (d)—Soope—Dedt 
contracted on soourity of houso propõty—If ceases to be such by reason of 
its discharging pre-oxisting simple money debt—Ihability under personal 
covenant—If excluded. 

Tt cannot be said that there is no debt ‘contracted on the security of 
house property ’ merely because a mortgage discharged a pre-existing simple 
money debt. Nor ean it be held that the liability comprised in the personal 
covenant embodied in s mortgage is a separate debt not contracted on the 
security of house property. 

! K. Kameswara Eao for Petttoner. 

T G. Krishnamurthi for Respondent. 

K.S. 
Wadeworth and Patnja Sasiri, JJ. ` Kamanna v. Subra- 

24th March, 1941. mania Somayajulu. 
O.B.P. No. 866 of 1939. 

Madras Agrtoulturists’ Relief Act (IV of 1988)—Assesement of debtor 
to profeseton-tawx—Refusal of relief undor ths Aot by lower Cowt—Subse 
quent suit and deores that assessment was invalid—If ground for inter- 
formos in revision. 


The Court below refused relief to the petitioner under Madras Act IV 
of 1988 on the gromd that he had been assessed to profession-tax and was 
therefore excluded from the definition of ‘ agriculturist’ Pending the 
revision petition against the order the petitioner filed a suit and obtained 
a declaration that the assessment was tyvalid and this declaration was relied 
on to prove that the petitioner was en agriculturist. 

Hold, that the order of the Court below being correst on the materials 
then available the subsequent declaration could not render ft one passed 
without jurisdiction or materially irregular in the exercise of such jurie- 
diction. ; : 

P. Somasundaram for Petitioner. 

E. Bhimasankeram for Respondent. 

E.S. 

Burn ond Mockett, JJ. Naina Mohammad Rowther v. 
24th March, 1941. Periappa Rowther. 
F C.M.A. No, 272 of 1939. 
Cit Procedure Code (V of 1908), O. 21, R 16—Scope. 


An assignee of a decree applied for execution aftes his assignment was 
recognised in an earlier application. The debtor contended that the assign- 
ment was effected benami, that he had paid the amount to the original decree- 
holder, that it was arranged that the assignee should execute the decree 
‘against other defendants than himself and that whenever he required the 
assignee decree-holder to enter up satisfaction, ht should do so. The lower 
Court rejected that plea in limini as the payment was not certified and therefore 
barred by O. 21, R. 2, Civil Procedure Code. 

Held, such an arrangement cannot be recognised by gny Court as it 
was opposed to O. 21, r. 16, Civil Procedure Code. 

18 L.W. 453, distinguished. . 

K. Rajah Iyer and K. S. Ramasmurtht for Appellant. 

K. Bhaskyom Ayyangar and T. R. Srvasen for ena 


K.S. pen 








= ~ 
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Pandrong Row ond King, JJ. Appalanarasimham v. Rajanna and 
25th March, 1941, others, 
C.M.A. No. 67 of 1939. 

Executtion—Liumtiation—Money deposited to credit of decree-holder 
transferred to credit of another suit where decree-holder was judgment-debtor 
—Payment to attaching decree-holder—Whether “step-m-oid of execution to 
save limtiation”. 

Certain costs which had been deposited in O.S. 45 of 1932, by the judgment- 
debtor were later on transferred to the credit of S.C. No. 309 of 1931 on the 
application of the appellant in execution of his decree in S.C. No. 309 of 1931. 
The money after being transferred to the account of S.C. No. 309 of 1931 (in 
which one of the judgment-debtors was the judgment-creditor in O.S. No. 45 
of 1932), was paid to the appellant in execution of his own decree in 
S.C. No. 309 of 1931. 

Held, that the payment to the appellant cannot be relied upon as a 
payment to the judgment-creditor in O.S. No. 45 of 1932, which would save 
limitation as a step-in-aid of execution of the decree, 

I.L.R. 44 Mad. 971, distinguished. 

K. Ramomurthi and K. Someswera Rao for Appellant. 

V. Govmdarajachari and P. Satyanarayana Rao for Respondent. 

K.S. —- 


Pandrang Row and King, JJ. Chidambaram Pandaram v. 

26th March, 1941. Lakshminarayana Chettiar. 
C.M.A. No. 540 of 1939. 

Coil Procedure Code (V of 1908), O. 21, R. 9—Securtty—When to be 
demanded by Court—Isswe of notice io other side and hearing cownsel for 
other side—If admission of petition. 

Under O. 21, r. 90 the Court can demand security only before admitting 
the application to set aside a sale and not afterwards. Where notice hag been 
ordered in the petition to set aside the sale and also in the petition to dispense 
with the security and the counsel for the other side was actually heard before 
orders were passed in both the petitions, 

Held, that the issue of the notice is to be regarded as a step showing 
that the petition has been admitted and the actual hearing of the other side 
before passing orders makes the matter more certain. The fact that the 
Court did not intend to admit the petition does not affect the positian and 
an order requiring security passed after that stage is one made without 
jurisdiction and must be set aside. 

A. C. Sampath Atyongar for Appellant. 

C. D. Venkatoramanan for Respondent. 





K.S. 
[F.B.J-, - 
Tho Chiof Justtoe, Wadsworth and The Seeretary of State for India 
. , Bontayya, JJ. - in Gouneil represented by the Oollector 
27th March, 1941. of Vizagapatam v. Allu Jagannadham. 


8.A. No. 308 of 1938." 


Madras Local Boards Act (XIV of 1920)—Order of swoharge by 
Beaminer of Local Fund <Aoccounts—Amownt paid by President of Union 
Board—Swutt for recovery after wnsucoessful appeal to the Goverament— 
Jurisdiction of Givil Cowrts. 

A person aggrieved by a surcharge order has one of two remedies 
open to him. Me might either appeal to the Government against the order 
or he might apply to the principal Civil Court of Original Jurisdiction 
against the order. 
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Where the Presidenf of a Local Board sued, for recovery of monies 
paid by him under an order of sureharge by the Examiner of Local Fmd 
Accounts, after his appeal to the Government against the order had been 
dismissed, 

Held, that the plaintiff having elected one remedy could not again re- 
sort to the Civil Court for relief. 

Hold, further, that r. 6 framed under the Madras Local Boards Act, 
S. 199, sub-8. (2) providing remedy for persons aggrieved by a surcharge 
order was intra vires, the Local Government. 

The Government Pleader (K. Kwutttkrishna Monon) for Appellant. 

B. Jagannadha Das for Respondent. 

K.S. 


Tho Chief Justice and Somayya, J. Ramalinga Alyar v. 
8th Maroh, 1941. Swaminadha Aiyar. 
0.M.8.A. No. 71 of 19%. 

International Law—Cochiw subject — Change of domécil—Effect on 
jurisdiction of Cookin Court over the subject. 

A Cochin subject does not lose his Cochin nationality by acquiring by 
birth British nationality and the Courts in Cochin have jurisdiction to pass 
a personal decree against such subject capable of execution in a British 
Indian Oourt. 

B. Sttarama Rao and 8. Vonkatachala Sastri for Appellant. 
T.M. Krishnaswami Aiyar and O. K. Viswanatha Aiyar for Ropon- 





dent 
E.8. — 


Pandrang Row and King, JJ. Bama Rao ~v. National Assurance 
81st March, 1941. Co., Ltd., Viragapatam by its Hquidator. 
O.M.A. No. %9 of 1940. 

Compantes Aot (VII of 1918), 8. 280—Order undore—IVhsther appoala- 
ble, 

No appeal liee against an order in an application under S. 280 of the 
Indian Oompanios Aet. B. 202 of the Act does not confer a right of 
appeal against such an order as it applies only to orders made in winding 
up proceedings. 

P. Somasundaram for Appellant. 

8. Parthasarathy and V. E. Théruvenbatachari for Respondent. 

E.8. as 

Abdur Rahman, J. ` Bashyam Aiyangar (Petitioner). 
31st March, 1941. C.R.P. No, 677 of 1941. 

Coil Procedure Code (V of 1908), O 26, rr. 1, 4, 9—Commission to- 
examine witnesses residing within local limits of jurisdiction Number of 
wilnessés låtge—If ground for isswing commission. Š 

Where witnesses are residing within the local limits of the jurisdiction of 
the Court an application to issue a commission could not be granted unless 
it fell under either the one or the other of the rules (rr. 1 or 4 of O. 26, C. P. 
Code). The mere fact that there are a large number of witnesses is no ground 
for issuing a commission to examine them. O. 26, r. 9, whick concerns issue 
of commissions for local investigation only has nothing to do with the 
examination of witnesses. ° ` 

V. S. Ramgachari and M. C. Srintoasan for Petitioner. 

K.S. = 
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Abdur Rahman, J. Bemraj Soweer v, Mottayya Mudalar. 
Bist March, 1941. 8.4. No. 360 of 1938. 
Practioo—Plea of limétation—Not to be alowed to be raised for the 
first timo in appeal—Limitation—Acknowledgment by joint family manager 
—How far binding on minors—Sale of mortgaged où engine by an ocoouting 
oreditor—Mortgagee’s rights over sale proceeds. 

A manager of a joint Hindu family consisting of himself and his two 
step-brothers sold an ofl engine to the appellant. Im a suit for posses 
sion by the vendte the sale was held not binding on the shares of the step- 
brothers. The manager and the step-brothers who were minors represent- 
ed by their mother executed a mortgage over the oil engine to the respond- 
ent. In other proceedings the engine was gold and the proceeds were 
brought into Oourt. The respondent filed a suit on his mortgage claiming 
the sale proceeds to the extent of the minors’ shares and rebed on an 
acknowledgment of liability on the part of the mother of the minors to save 
Hmitation. The appellant a ereditor of the family who attached the emgine 
pleaded that the sult was barred and also that the mortgage did not extend 
over the sale proceeds of the oil engine. The plea of limitation was 
raised only in the appellate Court. - 

Hold, that (1) a point of Hmitation involving a mixed question of fact 
and law should not be permitted to be raised for the Ist thme in appeal; 


(2) an oil engine attached to the earth in a shed belonging to the same 
owner would be immovable property; 

(8) a father or mother is a lawful guardian within the meaning of 
S. 21 of the Limitation Act and can extend the period of limitation by an 
acknowledgment in respect of a mortgage of jotnt family property even 
where there is a manager other than the father. I.L.R. 1940 Mad. 858 
(F.B.), applied; 

(4) in the eese of mortgage of movable property the security extends 
to the sale proceeds of the hypotheea where the sale is not due to any default 
on the part of the Tportgagee. 

47 M.L.J. 704; I.L.B. 5 Mad. 830, distinguished. 

K. Bhashyam Atyaagar and T. R. Srinivasan for Appellant. 

K. 8. Sankara Atyar and T. V. FBafagopalan for Respondent. 


K.8. 


Wadsworth and Patanjali Sastri, JJ. Ramaswami Udayan and others 
lst Apri, 1941. v. Ramanathan Chettiar (No. 2). 
O.M.P. No. 996 of 1941. 

Madras‘ Agrioulturists’ Roliof Act (IV of 1988)—ReHe? wnder—Leave 
to appoal to the Privy Cownoll—Valuation of appeal—Oivil Procedure Codo 
(F of 1908), 8s. 109 and 110. 

An application for relief under the Agrieulturists’ ReHef Act and for 
entering up*satisfaction of a decree for Bs. 10,000, was refused by the 
District Judge and an appeal therefrom to the High Oourt [(1941) 1 M.L. 
J. 6] was also dismissed as infructuous by reason of the supersession of the 


original decree by an appellate deeree passed after the passing of Act IV 
of 1988. In an appHeation for leave to appeal to the Privy Oouncil, 


Held, that the scope of relief under the Act was the determining factor 


and as the prindipal amount of the debt Es. 8,200 could not be sealed down 
the same ought to be exeluded in computing the value of the appeal. 


The’ contention that there was no right of appeal to the Privy Connell 
as an order on an application to scale down a deeree is not appealable, was 
not gone into. 
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`N. Stvaramabrishad Awar for Petitioners. 
K. 8. Ramabhadra Aiyar for Respondent. 
K.8. 


Wadsworth and Patanjaly Sastr, JJ. Arumugam Chettiar v. 
Qnd April, 1941. ` Nagaswami Atyar. 
O.M.A. No. 364 of 1930. 

Surety bond—Construction—s. 145, Ciel Procaiwee Uode—Applioabtiity 
—Proper remedy against swrety—Separate seit +f Noosssary. 

X, a third party executed a surety bond to the Additional Sub-Judgo, 
Madura in the following terms:—“I? the said A.B. No. 406 of 1980 in 
the High Court resaltas favourably to the plaintiff my under-mentioned pro- 
party will be answerable for Rs. 2,958. If the said property is not sufi- 
cient, myself, my heirs and administrators and my other immovable and 
moveble properties shall remain bound.’? 

On the appeal (No. 406 of 1980) remlting favourably to the plgintiff 
he sought to enforce the security bond by applying for the arrest of the 
surety and it wasshald by the High Court in O.M.A. No. 411 of 1986 that 
the properties alone should be proceeded against. 


An appHeation was then made by the deeree holder for restitution for 
costs and for enforcement of the security bond against X and his sons, as 
well as the principal debtor; and it was ordered by the lower Oourt. On 
appeal, it was urged on behalf of the sins of the surety that the security 
bond did not impose any personal Hability on the appellant or his father; 





that 8. 145, O.P.Oode, hed no appHeation to the case and as the bond was - 


in favour of the judge and not merely of the Court it should be aselgned 
to the party and sued upon and that the proper remedy was only by way 
of suit. 

Held, (i) that the construction of the bond in the earlier proceedings 
(O.M.A. No. 411 of 1986) was conclusive between the parties in the pre- 
sent proceedings; 


(#) that 8. 145, O.P.Code, hed no applieation to the case; and 


(#4) that the proper remedy was only by way of suit after getting the 
bond asaigned over to the decree-holder. 


E. 8. Ramabhadra Atyar for Appellant. 
B. Bharama Rao and O.V. Baluswami for Respondent. 
K.8. = 


Pondrong Row and King, JJ. The Official Receiver of East Tanjore, 
2nd April, 1941. v. Rangaswami Iyengar and others. 
C.MLA. No. 142 of 1939. 


Execution—Decretal portion of order—If can be gone behind in confirm- 
ing the sale in execution—Practice—Appeal—Preliminary objectiðn—W hen to 
be raised. - 


‘In execution of a decree for money, propertigs comprised in lots Nos. 4, 
9, 10, 11, 12, 13 and 15, were sold on 21st Janmary, 1935. An application to 
set aside the sale under O. 21, r. 90, Civil Procedure Code, was filed. Thercin 
reference was made to the sales held on 21st January, 1935, but in the body 
of the application, reference to lot No. 13, was omitted by mistake. The 
Court set aside the sales held on 21st January, 1935, However, in the view 
that there was no reference to lot No. 13 it the application the gale was 
confirmed in respect of that lot. The appellant representing the judgment- 
debtor applied to set aside the confirmation order. That was rejected on the 
ground that the sale of lot No. 13, was not set aside. On appeal, 


‘ 
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Held, that the decretal portion of the order reférred to the sales on 21st 
January, 1935, which included lot No. 13, as well, and the Court could not go 
behind that and confirm the sale on the footing that the sale was not set aside. 
The confirmation order was without jurisdiction. R 


(2) It has been a practice of this Court that whenever a question as 
to the maintainability of the appeal is sought to be raised, that should be 
done preliminarily and not after the appeal on the merits is argued. 

K. Bhashyom Ayyangar and T. R. Srinivasan for Appellant 


Ch. Raghava Rao for Respondent 





K.S. 
Wadsworth, J. Naranappe Naieker v. 
4th Apru, 1941. Krishnaswami Naicker. 


O.B.P. No. 2274 of 1939. 


Madras Agrioulturists’ Relisf Aot (IV of 1988), 8. 9 (1), proviso— 
Omission of words “ia favow of the samo orodttor’’—Effeot, 


Where a promissory note executed before the Ist October, 1982, in fe- 
your of A is renewed in 1986, in favour of B, the debtor is not entitled to 
have the debt scaled down under S. 8 as a debt incurred before 1—10—1982. 
The debt can only be sealed down under 8 9, as the promisees under tha 
promissory notes are different and there is no renewal “in favour of the 
game creditor.’ The omission of these words in the proviso to B. 9 (1) 
does not entitle the debtor to have the debt scaled down under 8. 8, as it 
has been held that there ean be no renewal unless the parties to the two pro- 
missory notes are the same. (1940) 2 M.L.J. 664; (1940) 2 M.L.J. 617; 
Barber v. Mackell, 68 L.T. 29, followed. 


P. 8. Narayanaswami Atyar for Petitioner. 
V. Seshadri and V. Ramaswami for Respondents. 





K.S. 
Wadsworth, J. Bivanarayana v. 
4th April, 1941. Satyanarayane. 


O.B.P. No. 2253 of 1939. 


Madras Agrioulturists’ Relief Act (IV of 1988), Ss. 15 and 19—Relios, 
undor S. 15—Absenoe of provision for procedwre in the Act—Proper pro- 
oodure. f 


An agrieulturist tenant against whom a rent decree had been passed 
deposited the rent for fasli 1847 and filed an application to the Depuiy 
Collector under 8. 15 of Act IV of 1988 for relief. The Jandholder con- 
tended before the High Oourt in revision, that unless an application under 
8. 19 of the -Aet is, filed and the decree amended the tenant cannot hare 
relief under 8. 15. ° For amending a Revenue Oourt’s decree for rent there 
is no provisien in the Act, S. 19 being applicable only to decrees for repay- 
ment of debts. 


Hold, that it is advisable for the Revenue Oourts to amend the decree 
and grant relief under 8. “15 by treating the application as analogous to 
an application under 8. 19, and as in the present case the decree was of the 
same Court there was no prejudice eansed to the Iandholder and there was 
no ground for interference in revision. 


N.V.B. Sankar Bao tor Potitioner. 
A. Lakshmayya for Respondent. 
K.S. aa 
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The Chief Justios and Somayya, J. Devarajulu Naidu v. 
18th March, 1941. Jayalakshmi Ammal. 
$ 0.0.0.4. No. 70 of 1939. 

Limitation Act (IX of 1008), Arts, 68 and 180—AppHoabtlity. 

On 9th January, 1981 two brothers A end B sold certain immovable 
properties to one K for Rs. 8,000 and in part discharge of the purehase 
consideration K executed a promissory note for Rs 1,560 in favour of C 
the wife of 4. C quarrelled -with A whom she eventually left. On 6th 
November, 1931 C fraudulently endorsed the promissory note to one D 
without consideration with the object of defeating A and B. In 1983, 
D fled a suit against K on the promissory note and on 19th July, 1988 he 
obtained a deeree for Ra. 1,658-8-0 The decree was set aside on appeal 
and the suit was remanded for taking fresh evidence on 9th August, 1984. 
A new decree for Rs. 1,653-8-0 after further hearing was passed on the 
26th November, 1984. ` 

A and B filed the present suit on 26th November, 1987 to ` recover 
from C and D the Rs. 1,658-8-0 which D had recovered from K. On tho 
question of limitation, 

Held, that the real claim was against D in whose hands were the moneys 
paid by E in discharge of the promissory note. In endorsing the note C 
wrongly converted it and as D took it with full knowledge of the faets he 
acquired no title to it. The suit was in time as there was an equitable claim 
which eame within Art. 120, and Art. 62 of the Limitation Act was not 
applicable. O was a trustee for A and B who were entitled to trace tho 
proceeds of the properties in the hands of D. 

F. T Rangaswami Avenger and P Krishaamachars for Appellants. 


Sriawasaraghavon for Respondent. 





K.S 
Pandrang Row and King, JJ. Veeraswami v. 
25th Maroh, 1941, Namayya and others. 


A.A.O. No 70 of 1939. 


: Civil Procedure Code (V of 1908), 0. 31, r. 98—Apploation for re- 
fund of powndage and interest on the purchase money—Lemétation. 

The auction purchaser filed an nppheation under O. 21, r 98, C.P. 
Code for refund of the poundage and interest on the purchase money, the 
netual purchase money having been recovered by him through Court on 
an earlier occasion. The decision of the first Court setting aside the sale 
wns earried up to the High Oourt in appeal by not only the auetion pur- 
chaser but also by others, and the appeals were disposed , of only on 
6—10—1987, thongh tbe original order setting nside the sale was on 
15—11—-19384. Be . 

Hold, that, the date of the appellate Court's. decrog must be taken as 
the starting point for. limitation ? : 

K. Kameswara Rao for Appellant. 


Respondent not represented. 
K.S. 


Wadsworth and Patanjali Sastri, JJ Gopala Maller v Vallithodu- 
25th March, 1941 * vayil Velloth Krishnan 
f C.R.P_ No. 250%f 1939. 
Madras Agriculturists’ Relief Act (IV ‘of 1938), S 19—Execstion in 
1933, of a fresh promissory note by C along. with A in salisfdction offdecree 
ee A and B resulting from ther prior debt weurred before 1932—Scaling 
own, 
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A and B were indebted under a contract whieh was anterior to 1932. 
The debt ripened into a decree in 1933, to discharge which a fresh promissory 
note was executed by C, who was not concerned in the earlier debt, along 
with 4. A and C being agriculturists applied under 8. 19 to scale down 
the debt and the lower Court scaled down the debt as against both A and C 
on the basie of its being a renewal of the original liability. On revision, 

Held, that the basis of scaling down was correct as far as the liability 
of A was concerned, but as against C who was not established to be a surety 
but was jointly and severally bound to pay the amount in consideration of the 
satisfaction of the decree debt against A and B, the plamtıff was entitled to a 
decree on the swt promissory note with interest at 5 per cent. from the date 
of the note to 22nd March, 1938, and thereafter at 6 per cent. and proportionate 
costs ' 

(1940) 2 M.L.J. 517, (1940) 2 M.L J. 786 and O.R.P. No. 1905 of 
1940, referred to. 

O. T. G. Nambier for Petitioner. 


P. Govinda Menon for Respondents. 





K.S. 
The Chief Justwo, Kriwhnarwoams Thirovengada Mudalior v. 
Atyangar and Somayya, JJ. Rajabathar Mudaliar, 


8th April, 1941. 
- L.P.A. No. 18 of 1940. 

Hindle Religious Endowments Act (XX of .1868)—Devasthanam Com- 
mites created under—Appointmont of trustes by—If oan be for a term 
of yoars or must be for life—Trusteo—Whelher servant of the Committees. 

Tho Devasthnnam Committee of Madras appointed under the Hinda 
Roligious Endowments Act has an unfettered discretion, subject to the spe 
cial conditions of particular endowments to appoint a trustee for n term 
of years if it considers that it should be so in the interests of any parti- 
culnr trust. 

So fnr os Afadraos is concerned it is scttled by authorities that a trustee 
is not a servant of the committee. 

Case-law discussed. Decision of King, J., in (1940) 2 M.L.J. 5, 
affirmed . 


N. Swartmakrishna Atyar and A. Vonkatasubbu Afwdaliar for Appel- 


lant, 
N. Srinwasa Atyangar amicus curiae. 
K.8. — 
Gentle, J. Thimmappa Chettiar v 
16th April, 1941. Thangnvelu Chettiar and another. 


S.A. No. 693 of 1938. 


Praotwo—CosteAssignoe from déoree-holder impleaded m appeal, 
actively supportag lower Court’s decroe—Liability for costs of appeal and 
of tral. - ` 


Whore the sssignce of a money-decree who wos made a party in an 
appenl against the decree by the defendant, actively supported the deere», 
an order dirceting him to pay to tho defendant who succeeded in the appeal 
not merely his costs of the appeal but also of the trial will not be improper. 


21 Bom. 147, applied. 
E. V. Ramachandra Atyar and 8. Tyagaraja Aiyar for appellant. 
8S Kenkatariman for Respondent. - 


ı K.B. 
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Abdur Rahman, J. œ Namburi Subbayya v. Nambori Pitehayya, 
24th March, 1941. minor by guardian, Ohagandrati Ohandrayya. 
B.A. Nos. 41 and 42 of 1037. 

Hindu Law — Stridhanam — Inheritance — IHegitimate doughters ofi 
Brahmin widow—Preference over legitimate sons. 

The illegitimate daughter of a Brahman widow is entitled to succeed 
to her mother’s stridhanam properties in preferense to her illegitimate sons. 
21 Mad. 40,relied on. 

There is nothing in principle to draw any distinetion between the 
status of degraded women whether they belonged to one easte or other, at 
least so far as the right to inherit their stridhanam property is concerned. 

B. V. Subrahmanyan for Appellants. 

T. Thyagaraja Aiyar for Respondents. 





K B8. 
Pandrang Row and King, JJ. Rudrei Goundan v. 
26th Maroh, 1941. Kartthiroma Goundan. 


A.A.O. No. 562 of 1938. 

Guardianship — Gwordicn of person — Paternal grandmother aad 
maternal grondmothor—Proferonce, 

There is no rule of law that the maternal grandmother should be pre- 
ferred and even from the point of view of human nature it is impossible 
to sey that the maternal grandmother is always to be presumed to be s 
more suitable guardian of a minor’s person than the paternal grandmother. 
The fact that the mimor’s father was in jail, undergoing a sentence for the 
murder of his wife, that is, the minor’s mother, does not affeet the question 
in the absence of any allegation that the parents of the man in jail had 
anything to do with the murder, elther before or after the evant. 

T. E. Srinivasan for Appellant. 

D.: Ramaswaru Aiyangar, T. P. Kannabkiron, M. V. Gopalaratnam and 
R. Viswanathan for Respondents 

K.8. 


The Chief Justios and Mookoait, J. Loomehand Sait v. Offelal 
Ist Apr#, 1941. Liquidator, Indo-Oarnetis Bank, Ltd. 
O.8.A. No. 58 of 1940. 
Indian Compantss Act (VIII of 1918)—Rules framed wader r. 60 (1) 

—Power of Court to axtond timo—Wheon to be exorcised. 

The appellant’s name having been placed in the list of contributories, 
the appellant challenged the right of the Offielal Liquidator to do so. 
‘When the case was called the liquidator took the preliminary objection that 


the application was out of time. On the question of the Court’s power 
to extend the time, 


Held, that the Court can extend time only when Teal and sufficient 
grounds are shown for the order and the appellant having failed to show 
such reason his petition must be dismissed. 

EK. Rajah Atyar and 4. F. Narayancswami, Atyar for Appellant. 

8S Srintoascraghaven for Respondent. 

K.B. 


Pandrang Row and King, Jd. Official Reesivez, Hast Tanjore 

let Apri, 1941. at Negapatam v. Lakshmanan Chettiar. 

+ A.&.0. Nọ. 77 of 19%. 

Civil Proosdurs Cole (V of 1908), O. 21, r, 90—Wasteer of right to 

fresh proclamation—Whether wawer of objection to irregularities in tha 
proclamation. 

NRC 





1. 





= bon me —_ 


70 


The judgment-debtor on his formally giving up his right to have a 
fresh proclamation obtained adjournments of the execution sale. There 
were some irregularities in the proclamation in the shape of extremely 
inadequate upset prices fixed and omission to state material particulars, 

Held, that it was not qpen to the judgment-debtor or the Official 
Reesiver who succeeded in his place to rely on the irregularities and defects 
in the sale proclamation by reason of the waiver of a fresh proclamation 
which necessarily implied waiver of objections to any defect appearing on 
the face of the sale proclamation. 48 L.W. 199: (1989 1 M.L.J. 147 
(P.O.), followed. 


E. Bhashyam Awangan and T. RB, Srinivasan for Appellant. 


8. Panchapagesa Bastri, K. R. Krishaaswamd Aiyar and BR. Ramamurthi 
Atyar for Respondent. 


K.8. = 
Pandrong Row and King, JJ. Dayananda Mudaliar + 
Brd Apru, 1941. v. Provincial Government of Madras. 


A.O. No. 195 of 1939. 


Civ Procedure Code (V of 1908)—Practios — Dooroo m swit insti- 
tuted m forma pauperis—Plaiatif to pay a larger sun to defendant than 
what plaintif had to receive from defondant—Effoct on right of Govern- 
mont to exdoute for its costs, ` 

In a sult in' forma pawporis the deeree directed the plaintiff to pay 
Bs.502-7-0 to the Government for court-fees due to it and made it a first 
charge on the amount decreed to the plaintiff. The decree allowed to the 
plaintiff Rs. 68, and Es. 7 ap costs (Bs. 70 im all). On the other hand the 
plaintiff was ordered to pay the defendant Rs. 860 for proportionate eosts 
with interest. 


Heki, that in the circumstances the defendant could not be legally 
deprived of the right to set off and the application by the Government for 
execution should have bean dismissed in limino on the ground that the so- 
called charge covered a minus quantity. 

K. Y. Adiga and 8. Ramayya Nath for Appellant. 


The Government Pleader (K. Kutthkrishaa Menon) for Respondent. 


K.8. —_ 
Wadsworth, J. Muthu Goundan v. 
8rd April, 194, i Velappa Goundan. 


O.B.P. No. 2201 of 1939. 

Madras Agrioultwrists’ Reef Act (IV of 1988), Ss. B (H) (a) and 28 

—Mortgagor ocontwwwing in possession after sale of the hypothsca in awo- 

owtion of mortgage dooree—Whothor ‘‘ agriouliurist' entitled to bonofts 
of the Aot. a 


There may possibly be cases in which a person in possession who is 
unable to prove a full title might be held to have a saleable interest in the 
property. But in a case whare the whole of the right, title and interest of 
the mortgagor had already been sold in execution of the mortgage deeree 
and the mortgagor still retains possession of the property it eannot be 
held that the mere possession of the mortgagor in the interval between the 
sale and the dejivery of the property could amount to a “saleable interest” 
in the property. To qualify a person as ‘‘ agriculturist ” under Act Iv 
of 1988 there should be at least some degree of title whieh the holder 
thereof “could convey to somebody else and a mere squatting on the land 
after the owner's title has passed cannot amount to such saleable interest 
sufficient to qualify the squatter for the bencflta of the Act. . 
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T. Krishna Rao for Petitioner. 
EK, Sankara Sastri for Respondent. 





K.S. 
Burn and Mooksti, JJ. Ramaswami Reddiar v. 
4th Apri, 1941. The Official Receiver of 


South Arcot and another. 
O.M.A. No. 264 of 1839. 

Provinctal Insolvency Act (V of 1920), 8, 68—Sale of insolvent’s pro- 

porty by auotton—Subsequontly oirowlarising_ocredtors inviting higher bids 

—Propristy—Cause of actin for applying thder S. 68—When arises, 
After due advertisement the insolvent’s properties were sold by the 
Official Reeeiver to the appellant for Re. 118 on 18—8—1987 when a por- 
tion of the purchase price was paid. The balance was paid on 18—9— 
1987, the sale confirmed on 11—-11—1987 and the sale deed executed on 
6—5—1988. The respondent had offered to purchase the properties for 
Rs. 120 and deposited the amount with the Offidal Receiver on 16—2—1088. 
The Official Reesiver then directed notices to the ereditore returnable on 
14—10—1988 to show why the higher offer should not be aesepted. On 
the return date the Reesiver stated that the properties had already been 
sold on 7—7—1938. The respondent filed a petition to the District 
Court to sct aside the sale. The sale was set aside by the Distriet Judge 
on the ground of eetain irregularities with regard to the confirmation of 
sale, On appeal, 

Heid, that tho procedure with regard to the sale of such properties 
was imperfect, the practice of eircularising creditors inviting higher bids 
after the auetion was held, should be condemned, for persons would not 
come forward and bid at the public auction, if the highest bid was not to 
be accepted. 

Held, furthor, that the esuse of action for fling a petition to modify, 
cancel or reverse an order of the Official Recolyer arose on all the dates 
connected with the sale. 

A. 8. Srinteasa Avyar and 8. Seshadri for Appellant. 


K, Vonbataraghavachariar for Respondent. 





K.B. 
Pandrang Row, J. Achayya v. Venkatanarasamma. 
8th Apru, 1941. O.B.P. Nos. 772 and 773 of 1940. 


Civil Procedure Code (V of 1908), O. 44, r. 1, proviso—A pplioadility 
of proviso—If can be considered after notice is issued to respondent, 

In deciding petitions for leave to file appeals in forma pauperis once 
notice to the respondent goes, it is no longer open to the judge who orders 
notice and of course to his successor to reconsider the question whether the 
proviso to O. 44, r. 1 would apply, it being presumed in the circumstances 
that before issuing notice the question of the applieabifity of the proviso 
was considered and decided in the negative. I.L.R. 658 Mad. 982, 
followed. 

A.I.B. 1981 Pat. 188 (F.B.), referred to. 

Ch. Raghava Rao for Petitioner. 

N. Norasimham for Respondent, 

K.8. 


Panirang Row, J. . Venugopala MudaHar v. 
9th Apri, 1941. T.V.B. & Oo, by managing partner. 
O.B.P. No. 1473 of* 1940. 
Madras Debt Concttiation Act (XI of 1986), Ss. 9 and 25—Dtemissal 

of petition undor S. 9—Restoration—If revives stay wader 8. 25. 
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Where a dismissal of a petition was under §. 9, netther that section 
nor any other section in the Act contemplates the canecellmg of an order 
of such dismissal and restoration of the petition to the file. The stay 
under S. 25 ean apply only ones to the same debt and the restoration of 
the petition cannot restore the stay which also eame to an end when the 
application was dismissed by the Board under S. 9 of the Act. 

P. B. Ananthachariar for Petitioner. 


M. S. Vonkatarama Aiyar for Respondent. 





K.B. 
€ 
Pandraag Row, J Ramamma v. Subba Reddi. 
9th April, 1941. O.B.P. Nos. 92 and 103 of 1941. 


Cwil Procedure Code (VF of 1908), O. 82, r. 15—Soope and applioa- 
bility— Finding under Lunacy Act that a porson was not a lwnatto—Fffeot. 

The definition of a “lunatie’’ in the Lunacy Act is different from tho 
requirements prescribed under O. 82, r. 15, O.P.Code. Under the Lunacy 
Act a lunatle is defined as an idiot or a person of unsound mind, whereas 
under the language used in O. 82, r.15 he is “a person who is either ad- 
judged to be of unsound mind or e person, though not so adjudged, is 
found by the Court on enquiry by reason of unsoundness of mind or mental 
infirmity to be tneapeble of protecting his interest when suing or being 
sued”. Accordingly when an application ie made under O, 82, r. 15, O. 
P.Code, it eannot be held that it does not lie wtthout holding any enquiry 
merely because it has been held in proceedings under the Lunacy Act that 
the defendant was not a lunatic. 

P. Chandra Raddy for Petitioner in O.B.P. No. 92 of 1941 and for 
Respondent m O.R.P. No. 108 of 1941. 


Ch. Raghava Roo for Respondent in O.R.P. No. 92 of 1941, O. A. 
Vatdyalagam and T, Vonkatadrt for Petitioner in O.B.P. No. 108 ‘of 1941. 


K.B. 





The Chief Justico and Somayya, J. Kurtvella Subba Rao v. 
16th April, 1941. Kavi Satyanarayanamurthi and 
Debt Ooneiliation Board, Rajahmundry. 
O.M.P. No. 7312 of 1940. 
Madras Debt Conciliation Aot (XI of 1986), S. 10 (1)—Oreditor fl- 
ing statoment—Board oalling for accowts—Order discharging the dobt for 
fatlure to produce accowat—Propricty. 

A creditor while filing his statement of debt giving particulars stated 
that the account books ware filed in Court in connection with a suit. On 
the adjourned date as the ereditor was still unable to produce the account 


Held, that the Board had no jurisdiction to discharge the debt when 
the creditor complied substantially with the provisions of S. 10 (1) of the 
Act. The failure of the ereditor to produce his aecomt books did not 
warrant the Board to pags such a confiseatory order. The order should 
be quashed. The Board was directed to pay Rs. 200 as costs. 


M. 8. Ramachandra Bao for Petitioner. 
M. Appa Bao for Respondent.” t 
The Debt “ConeiHation ee not represented, 


KS. © s. ri 
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Wadeworth, J. i Thirmmala Rao v. Kasturichand 
27th March, 1941. $ Hanumandas Firm 
A.A.O. No. 23 of 1940 converted into 
f . i 0O.B.P. No. 536 of 1941. 
Madras Agrtoulturtets’ Relief Act (IV of 1988), 8. 19—Mortgago— 
Final deoree for sale—Whether decree for repayment of a debt, 
The language of S. 19 of Act IV of 1938 is wider than that of O. 21, 
T. 16, O.P.Ocde, and a final decree whieh directs the sale of the hypotheca 
and the payment of the proceeds to the mortgagee is a decree for the 
repayment of the mortgage debt whieh can be scaled down. 49 Mad. 
508, distinguished . 
P. Satyanarayana Rao and M.S. Ramachandra Rao for Petitioner. 
V. Bamgaokarit for Respondent. 
K.8. 


Pandrong Row and Ktng, JJ. . Muthukumaraswami Mudallar and 

lst Apri, 1941. others v. The Official Liquidator 

of the Coimbatore Pasupathi Benk, Ltd. 

A.A.O. No. 389 of 1940. 

-Indian Companies Act (VII of 1918), 8, 248—Rules framed by 

Madras High Court—Whether applicable to proosedings before the District 

Court to whioh further procecdiags far ond tm liquidation are trans/orred, 

There is no reason why the rules framed by the Madras High Court 

under B. 246 of the Indian Companies Act, which prima faoie are meant 

to be in force only in reepect of proceedings in the High Court should be 

regarded as applicable to the procedure to be followed im the District 

Court, to which subsequent proceedings for and in the winding up were 
transferred by the High Oourt which made the liquidation order. 

P. V. Bajamannar, K. Subba Rad and O. A. Vydialingam for Appel- 








lant. ' 
C. 8, Swammathan for Respondent. 
K.B. 
Wadeworth and Patanjali Sastri, JJ, Nagarajan (Minor by 
Bra April, 1941. guardian) v. Krishna Atyar. 


A.A.O. No. 403 of 1989 converted into 

O.B.P. No. 775 of 1941. 

Madras Agrioutiurists’ Retief Aot (IV of 1988),, 8. 28—Applicabiitty 

-~-Morigagor assigamg his rights subject to another usifructuary mort- 

gage after the fling of a swt on the simple mortgage—Finmal doorce and 

sals of somo items of property in excoution—Right of mortgagor ond usu- 
fruotuary mortgages to have salos set aside wader S. 28. 


A suit on a simple mortgage executed on 17-5-1928 was filed in 1984 
and while the suit was pending the mortgagor sold the equity of redemption 
to the 8th defendant subject to a usufruetuary mortgage in favour of the 
6th defendant. The preliminary decree was passed on 7—8—1985. Bub- 
sequently there was @ final deeree and certain items of the hypotheca were 
sold before Act IV of 1988 came into foree. Oh 17—-11—1987 the decree 
holder bought to sale two items of the hypotheca, which he purchased him- 


self on £0—6—1988. The mortgagor appled under 8. 28 of Act IV 
of 1988 to est aside the sale of 80—6—1988. 


Hold, that the most the mortgagor could get by redeeming the mort- 
gage would be a right to the return of the nfortgage deed with an endorse- 
ment of discharge and the delivery of the title deeds of the land, whieh he 
would then have to hold as a trustee for his vendee. Such right does 
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not connote an interest in the property sufficient tp satisty.the first’ elause 
of S. 28 of Act IV of 1988. 44 Mad. 554, distinguished. But the usu- 
fructuary mortgagee who was impleaded es the 6th defendant, if not other- 
wise disqualified, may be entitled to claim relief under the Act. 


EK. V. Sesha Atyangor for Appellant. 
T. KE. Swadararaman for Respondent. 





K.B. : 
Wadsworth, J. Dorayya and others v. 
4th Apru, 1941. : Satyanarayane and others. 


C.R.P. No. 2225 of 1939. 

Madras Agriowlturists’ Reitef Act (IV of 1988), 8. 4 (h)—Soope. 

A debt was originally due to a man who died during the pendency of 
a suit thereon and his widow was tmpleaded as his legal representative and 
a deeree was passed in her favour. On 21—12—1986 this lady transfer- 
red her deeree to the first respondent. The deed of transfer recited that 
the transferor mill, if there be any obstruction at the time of the recovery 
of the decree debt, clear such obstruction at her own expense. The trans- 
for was ultimately recognised by the Court on 6—2#—1987 after which date 
the transferee alone became entitled to execute the deeree. The District 
Munsif held that by reason of the indemnity for costs, the lady continued 
to be interested in the decree debt and S. 4 (A) was applicable. On 
revision, 

Hold, that after reeognition of the trensfer by the Court so far as the 
judgment-debtor was coneerned the only person to whom the debt was 
payable was the transferee and the transferor ceased to have the right to 
reeover anything from the judgment-debtor. 8. & (A) of Act IV of 1938 
had no application in the cireumstances. 

P, Somasundaram for Petitioner. 


P. Satyonarayana Raju, M. B. Raju and S. Vonugopal Rao for Res- 
pondents. 


` 


K.B. — es F 
Kang, J. Ranganathan Chettiar +. 
Tth Apru, 1941. Subramaniam Ohettiar. 


O.B.P. No. 62% of 1940. - 


Madras Debt Conoihation Act (XI of 1986), Ss. 9 and 25—Dtemissal 
of application for oconociHation with pormation to flo fresh potition—Fresh 
postition in pwrevanco—Stay of cecoution of deorse—If cam agam be 
granted. 

In dismissing an application for conciliation after it was pending for 
eight months the Board granted in it» order liberty to apply again. It 
was contended that a fresh application filed in pursuance of the liberty 
must be treated as’ a restoration of the previous application and that 
therefore the debtor was entitled to obtain again an order for stay of 
execution of his decree. 

Held, that the distinction between 8. 7 and 8. 9 would make the per- 
mission granted by the Béard to apply again, one whieh the Board had no 
jurisdiction to grant. Even if the two applications are treated as one, 
where more than one year has passed without concihation being effected 
the petition myst be dimmissed. Therefore the debtor cannot obtain again 
a stay of exeention of the same decree. 


B.E&.B. Naidw for Petfidoner. 
T.L.Vonkatorama Atyar for Respondent. 
K.S. —. 
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Pandrang. Row, J. ; : Bindu Madhava Rao v. 
8th Apri, 1941. 4 Bubba Redd. 
' C.R.P. No. 755 of 1940. 

Madras Debt Conciliation Act (XI of 1986), 8. 10 (8)—Order of 
Board discharging debt dus to a oreditor for failure to file statemont of 
debts within two months of notioc—Applioation to District Cowrt to reviva 
dsbt—Limitation—Startiag point. 

An application to revive a debt should be filed within two months of 
the order declaring the debt to be discharged and not from the date of 
notice to him calling for statement of his debts. An appiertion within 
two months after he became aware of the passing of the order discharging 
his debt will be in time. 

P.V.Rafamannar, K. Subba Rao and M, Srimseasa Rao for Petitioner. 


P. Chandra Reddi for Respondent. 


K.8. p 
Paadrang Row, J. Govindaswami Naicker +. 
9th Apru, 1941. Javanmull Sowear. 


C.R.P. No. 986 of 1940. 
Practtoo—Ex parte decreo—Applioation to st astde—Sufficient cause 
establishod—Contttions, if cam bo tmposod tm sctting asrida the deoree— 
—Practwo—Personal knowledge of fudge—Deoision whom oan be based on, 


Where sufficient cause has been established for defendant’s absence 
when the case wes called on, the defendant is entitled to have the ex parte 
decree against him set amde. It is not a matter of privilege or indul- 
genee and it is not proper to order the defendant to deposit the full amount 
of the decree in Oourt as a condition.. The o« parte decree must be set 
aside without any condition being imposed. 


In no case is it desirable that a decision should depend on the per- 
sonal knowledge of the Judge himself as regards a matter of fact which 
i» not pecularly within his knowledge. 


8. Krishnamaochorior and K. Subba Rao for Petitioner. 
V. 8. Arwaachalam for Respondent. a 





K.B. 
Wadsworth, J. Hanumantha Rao v. Basavayya. 
Oth April, 1941. 4.4.0. No. 38 of 1938 converted into` 


0.B.P. No. 758 of 1941. 

Madras Agrioultwtsts’ Relief Act (IV of 1938), Ss. 19 and 20—Dt- 
missal of applicatio» under 8. 20 for stay—Apploation under 8; 19, if to 
be made within 60 days of order weter S. 20. 

The dismissal of a stay application for default can only have the 
effect of deciding that no slay under B. 20 of Act IV of 1988 ip to be 
granted. That is no bar to an application under S. 19 filed after 60 days, 
as the statutory period of limitation under 8. 20 only applies when a 
stay hes been granted. 


K. Kameshwora Rao for Petitioner. 
V. Govindarajachart for Respondent. e 
K.8. — 
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Wadsworth, J. Kailasanathe Naigar v. Natesan Chettiar. 
16th Apri, 1941. è 


O.E.P. No. 355 of 1941. 


Madras Agriculiurtets’ Relief Act (IV of 1988), 8. 19—Apphoabdtity 
—Order under 8. 151, C. P. Cods, Aoimg amount duo in resiitution—If 
governed by 8.19 of Aot IV of 1988. i 


Though an order under S. 151, O.P.Code, whieh dètermined the pre- 
cise amount due in proceedings for restitution, may not be technically 
a decree it was certainly a final adjudication of the amount paya- 
ble by the petitioner to the respondent which could only be modified by 
some procedure known to lew. In the case of such an order a procedure 
anslogous to that in 8. 19 of Act IV of 1988 should be applied. When 
such final adjudication took place after Act IV of 1988 came into force 
and the person liable’to pay failed to apply for relief under the Act at a 
time when it was available to him he cannot be heard to put it forward at 
a later stage as a reason for modifying the order. 


8. Rajaraman and 8. Kothandorama Nayanar for Petitioner, 
M. Krishao Bharath for Respondent. 





K.S. i 
Burn and Horwil, JJ. Ratnavelu Achari v. 
24th Apru, 1941. Sheik Dawood Rowther, 


- B.O. No. 9 of 1941. 


Cwt Procedure Code- (V of 1908), O. 46, r. 1—Reference to High 
Court—Whon to be made. 


The only cases in which a reference may be made to the High Oourt 
under O. 46, r. 1 of the O.P.Oode, are suits or appeals in which the decree 
is not subject to appeal. Where the decree which will be passed in the - 
suit will be appealable a reference to the High Court will be incompetent. 


K.B.- — 


Mookett, J. t Ayyar and Co. v. Rex. 
24th April, 1941.: 
Ori.R.O. No. 1100 of 1940, otc. 


Madras Dtstriot Municipalities Aot (V of 1920), S. 806, otawso (28)— 
Power of Mwuniotpal Council to make bye-lawe for prohtbition and regula- 
tion of advortisoment in public streets and parks—If inoludes power to 
lovy licence foe for advertisoments. 

8. 806, cl. (28) of the Madras District Municipalities Act empowering 
a Municipal Oounsi] ,to make bye-laws for the ‘‘ prohibition and regulation 
of advertisement in publie streets or parks ” did not authorise the levy 
of a Heendée fee in relation to advertisement. Accordingly a person can- 
not be convicted for displaying goods (aerated water) on a bullock eart 
and having a name board in his shop without paying the fee levied by a 
Municipal Oonncil for licknces for advertisement, 


K. Bashyom Atyangar and R. Destkan for Petitioners. 
The Publio Proseowtor for the Crown. 
K.8. 
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King, J.° Achuthan and another v. Katteeja Bi 
Oth April, 1941. and others. 
` S.A. No. 538 of 1939. 

Malabor Tenancy Act (XIV of 1930), S. 20, swb-S. (5)—Eviction— 
Grounds—Jenmi requiring the land bona fide for his own cultivation—M ean- 
ing of “requires”. 

When a landlord demands or asks for or sues for any land on the ground 
that he wishes to cultivate it himself his statement that he wishes to cultivate 
it himself, must be made bona fide. There need be no element of need neces- 
sarily present. “Requires” in sub-S. (5) of S. 20 of the Malabar Tenancy Act 
does not mean “is in actual positive need”. 

Decision af Venkataramana Rao, J, n S. A. No. 42 of 1939, dissented 
from. . 

Leave to appeal granted. ‘ 
K Kxttikrishna Menon and K. Govindan for Appellants. 
B. Pocker and M. C. Sridharan for Respondents. 


K.S. 





King, J. Bakshi Matra Patrudu v. Bala- 
15ih April, 1941. krishnamma Dora. 
` S.A. No. 236 of 1938. 

Limitation Act (IX of 1908), Art 110—Applicability—Suit for arrears 
of reni—‘Rent” if includes shrotriem. 

After a survey of a village the Record of Rights was published in 1920. 
An entry was corrected in 1924 and referred to personal inams of respondent 
on which a shrotrien of Rs. 60 per annum was declared to be payable. 
The appellant the proprietor of the estate filed a suit under S. 173 of the 
Madras Estates Land Act. The suit was dismissed and an appeal there- 
from was also dismissed by a judgment delivered on 21st November, 1930. 
Within three years of this date the proprietor filed a suit for arrears of 
Shrotriem for 11 faslis (1332 to 1342). 

Held, that the article of the Limitation Act applicable is Art. 110 and the 
arrears of rent became due annually at the end of each fasli and not in 1930 
when the appeal was dismissed. , 

27 Mad. 143 (P.C.), distinguished. 

“Shrotrien” is “rent” and the word “rent” in the Limitation Act cannot 
be interpreted in ai restricted way. 

C. Rama Raq for Appellant. 

G. Chandrasekhara Sastri for Respondents. 


K.S. 





Wadsworth, J. Batcha Maistri v. Lakshmi Ammal. 
16th April, 1941. E C.R.P. No. 2132 of 1939. 

Madras Agricwltwrists’ Rehef Act (IV of 1938), S. 4 (A)—Scope— 
Possession by woman decree-holder of land worth Rs. 300—Whether excluded 
by exceptions in S. 4 (A). 

An application under S. 19 of Act IV ee dismissed on the ground 
that the decree-holder (a woman) though owmmg land did not own ‘property’ 
because the land was worth only Rs. 300. S. 4 (A) of Act IV of 1938 
protects a woman who does not own any property other than debts up to 
Rs. 3,000 residential house and personal adornments. Lande worth Rs. 300 
is clearly property not excluded by any of these exceptions. 

T. S. Venkaiaraman for Petitioner, ° . 

S. Rangachari for Respondent. 

NRC 


ae Horwill, J. i Manikyalz Rao v. Subbarao by 
18th April, 1941. guardian. 
C.R.P. No. 338 of 1939. 

Cwil Procedure Code (V of 1908), O. 30, r. 1—"Carrymg on business” 
—Meanwmg. : 

The expression “carrying on business” in O. 30, r. 1 should not be 
interpreted in too narrow a sense as meaning “the business for which the firm 
came into existence”. To sell property, to collect debts, and to complete 
contracts is certainly “carrying on business’. It is therefore reasonable to 
hold that a firm is carrying on business after dissolution until the business 
has been completely wound up. I.L.R. (1937) Nag. 28, referred to, 

V. Subramanyam for Petitioner. 

N. Vasudeva Rao for Respondent. 


K.S. 


The Chief Justice and Mockett, J. Ramanavami Sastrigal v. 
24th April, 1941. Krishna Menon. 
C.M.P. Nos. 3026 to 3030 of 1939. 
Practice—Appeal to Federal Couri—Admisston—Procedure—C. P. Code 
(V of 1908), O. 45, rr. 7 and 8. 


When once a certificate has been granted by the Court delivering the 
judgment or passing the decree or final order that a substantial question of 
law as to the interpretation of the Government of India Act is involved, no 
further certificate is required and the person aggrieved is entitled to go to 
the Federal Court, provided that he complies with so much of r. 7 of O. 45, 
C. P. Code, as is incumbent on him. All that an appellant is then required 
to do is to provide funds for printing the record and transmitting it to the 
Federal Court. Thereafter the appeals will be declared to be admitted and 
the other requirements of r. 8 ordered. 

K. P. Ramakrishna Aiyar for Petitioner. 

P. Govinda Menon for Respondent. 





K.S. 
7 Chief Justice and Sha Moolchand Kesarmull v. Asso- 
Venkataramana Rao, J. ciated Agencies, Madras. 
T 24th April, 1941, O.S.A. No, 22 of 1940. 


Comtract—C .I.F. contraci—Printed form with typewritten portion—Con- 
flict—Consiruction. 

If the typewritten and printed portions of a contract can be read together 
effect must, of course, be given to all the provisions, but if the printed portion 
cannot be reconciled with the typewritten portion, the typewritten portion 
must prevail. 

K. S. Rajagopakachari and P. V. Subramanyam for Appellant. 

T. A. Raugachari for Respondent. 


K.S. 





Mockett, J. o Karichiappa Goundan—Appellant. 
25ih April, 1941, Criminal Appeal No. 203 of 1941. 


Criminal Trial—Practicc—Sesstans casc—Undefended accuscd—Desira- 
bility of Court appointing comisel amicus curiae to defend. 


Tt would bẹ well in sessions cases especially in cases of rape that a mem- 
ber of the bar is appointed by the Court to defend the accused. 


G. Gopalaswami—amicus curiae for accused. 
Public Prosecutor for the Crown. 
K.S. — 
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Lakshmana Rao, J. > The Public Prosecutor v. Jevatt 
29th Apri, 1941. and others accused. 
; Cr. App. Nos. 116 to 126 of 1941. 

Motor Vehicles Act (VIII of 1914), Ss. 42 (1) and 123 (1)—Person 
driving transport vehicle without permit—Liabilty to conviction. 

The driving of transport vehicle on the public road without a permit 
would contravene S. 42 (1) of the Motor Vehicles Act. That the permit 
is to be obtained by the owner cannot make any difference and whoever 
drives the vehicle in a public place without a permit authorising the use of 
the vehicle in that place would be punishable under S. 123 (1) of the Act. 

Appellant in Person. 

Respondents not represented. 


K.S. 
[F.B.] i 
The Chief Justice, Mockett and Muralimohan Reddi v. Gangaraju 
Krishnaswami Aiyongar, JJ. and others. 
30th April, 1941. Appeal Nos. 76 and 77 of 1938. 


Hindu Law—Debts—Pre-partition debts—Acknowledgment by father 
after partition—If can keep the debis alive against divided sons. 

The Chief Justice and Mockett, J. (Krishnaswami Aiyangar, J., 
dissenting). É 
An acknowledgment of a pre-partition debt by the father subsequent to the 
partition keeps the debt alive against the sons [(1933) I.L.R. 56 Mad. 833 
=65 M.L.J. 311, approved]; the true basis of the obligation of a son being 
to pay his father’s debt irrespective of his position as manager of a joint 
family there is no question of an agency involved. 

Per Krishnaswamt Aiyangor, J., (dissenting): The power to acknow- 
ledge a debt is incidental to the father’s power to contract the debt and to 
alienate his son’s share. The power comes to an end at partition and with it 
the power to acknowledge also comes to an end even in case of pre-partition 
debts.- 

Ch. Raghava Rao and V. V. Sastri for Appellants. 

Sir A. Krishnaswani Aiyar and D. Narasarajx for Respondent. 

K.S. 

I Venkataramana Rao, J. Kurien v Municipal Council, 
ih April, 1941. Hindupur. 
8.A, No. 320 of 1938. 

Madras District Municipalitics Act (V of 1920), S. 250—Wrongful re- 
fusal to grant a licence to run cinema—Liability of Municipal Council for 
damages. 

When the appellant applied to the municipal council for a licence to run 
a touring cinema the councillors at a meetmg called on the appellant to fur- 
nish a civil engineer’s certificate regarding the condition of thé tent. The 
appellant furnished such a certificate on 5th May, 1934. Ina suit for damages 
against the council for wrongful refusal to grant a licence, 

Held, that when all the conditions imposed "by the Municipal Council 
were complied with it was the duty of the council to issue the licence and the 
non-performance of that duty amounted to a misfeasance for which the 
council was liable for damages. The failure to issue the dicence was not 
a mere non-feasance. \ 

V. Govindarajachari and A. Bhujanga Rao for Appellante . 

Kasturi Seshagiri Rao for Respondent. 


K.S. 
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‘The Chief Justice and Gentle, J. Subramania Sarma and others 
2nd May, 1941. (Petitioners) 
Cri. R. C. Nos. 442 and 443 of 1941 
(Cr. R. P. Noa: 418 and 419 of 1941). 
Lagal Practitioner —Advocate an accused—If can appear for ‘his cor 
accused in ihe same case—Madras Criniinal Rules of Practice, r 82—Scope. 
An advocate who is an accused in a criminal case cannot appear and act 
for the co-accused in the same case. R. 82 of the Criminal Rules of Prac- 
tice does not authorise a co-accused to appear as counsel in the case. 
9 H.L.C. 711=11 E.R. 907 and 19 L.J. (C.P.) 374, relied on. 


K. Bhashyam Aiyangor for P. S. Katlasam and B. Jagannadha Das for 
S. Suryaprakasam and S. Viswanathan for Petitioners. 


The Crown Prosecutor (P. Govinda Menon) with C. D. Venkataraman 
for the Crown. 





"K.S. 
Pandrang Row and Mahadeva Royal v. Veerabasava 
Abdur Rahman, JJ. Chikka Royal. 
2nd May, 1941. . C.M.P. No. 1933 of 1941. 


Cwil Procedure Code (V of 1908), Ss. 109 and 110—“Substantial qucs- 
tions” —W hai are. ; 

A decision in regard to the non-admissibility of documents ıs a substan- 
tial question which would entitle the aggrieved party to have a certificate 
for leave to appeal to the Judicial Committee. 

The Advocate-General (Sw A. Krishnaswamt Atyar), B. C. Sesha- 
chala Atyar and K. Seshagiri Rao Naidu for Petitioner, 

T. R. Venkatarama Sastri, N. C. Vijayaraghavachanar and A. C. 
Sampath Aiyangar for Respondents. 





K.S. 
7 Wadsworth and Patanjali Seshayya v. Venkataramayya. 
Sastri, JJ. A.A.O. No, 580 of 1938 converted 
2nd May, 1941. into C.R.P. No. 684 of 1941. 


Madras Agriculitrists’ Relief Act (IV of 1938), S. 23—Scope—Sale 
held just one week after Act IV of 1938 came wto force—Whether govern- 
ed by S. 23. ' 

Section 23 only relates to sales held between the lst October, 1937 and 
the 22nd March, 1938 and has no application to a sale held one weck after 
the Act came into force. 

K. Kotayya for Petitioner. ` 

K. Raguramiah for Respondent. 

K.S. 





Horwil, J. Karsandas & Brothers v. South 
2nd May, 1941, Indian Railway Co., Ltd. 
C.R.P. Ño. 982 of 1939. 

Common carrier—Railtway—Carriage of goods—Liability for damages 
caused by rain water. 

If a.railway companyeundertakes to catty perishable goods or to carry 
goods that will be injured by Tain water, as most goods are, it should take 
precautions to see that rain water does not come into contact with the 
goods. The railway company will be liable for damages caused by its 
negligence in nåt taking such precautions, 

N. R. Sesha Aiyar for Petitioner. z 

S. S. Ramåchandra Aiyar for Respondent. — 


K.S. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— SR ALFRED HENRY LioneL Lracu, Chief 


Justice, Mr. Justice KING AND MR. Justice PATANJALI 
SASTRI. 


M. Lakshmana Aiyar and another .. Appellanis* (Defeg- 
; . ; dants 1 and 2) 
ve j s 
Aiyasami Chettiar and another -- Respondents (Plain- 
i tif and 3rd Defen- 
dant). 


Hadras Estates Land Act (I'of 1908), Ss. 112 and 146—Assignee of 
registered pattadar recognised ás iryot by landlord—Defauli in payment of 
rent—Assignee if can be proceeded apainsi as ‘defausier’. ' 

The transteree of a holding from a ryot was recognised as ryot by the 
landlord. The pattas however contirued in the name of the transferor. 
After the death of the transferor the transferee was proceeded againgt as a 
“defaulter’ and his holding was purchased by the landlord. On a contention 
that the procedure was illegal, 

Held, the term ‘defaulter’ in S. 112 of the Estates Land Act would 
include a transferee of the whole or part of.a holding, whom the landlord 
was not obl:ged to recognise under S. 146 but whom in fact fe had eis 
ed as a ryot and the sale of the holding was valid. 

The Midnapore Zemindari Co., Lid. v. Muthappudcyan, (1920) 40 MLJ 
213: LL.R. 44 Mad. 54, considered and Zamindar of Ettayapuram v. Sanka- 
rappa Reddiar, (1903) I.L-R. 27 Mad. 483 (F.B.), relied on. 


Appeals against the decrees of the Court of the Subordinate 
Judge of Dindigul in Appeals Nos. 50, 51 and 52 of 1936 pre- 
ferred against the decrees of the Court of the District Munsif 
of Palni in O. S. Nes. 35, 637 and 638 of 1935 respectively, 


*S. As. Nos. 353 to 355 of 1937. 25th October, 1940. 


Leach, C.J. 


2 THE MADRAS LAW JOURNAL REPORTS. [1942 


on an order of reference to a Full Bench* by the Chief Justice 
and Horwill, J.* 


T. M. Krishnaswami Asyar and N. Sivaramakrishna: 
Asyar for Appellants. 


T. P. Gopalakrishnan and L. K. Sarma for Respondents. 


The Order of Reference to a Full Bench was made by 

The Chief Justice—In The Midnapore Zemindari Co., 
Lid. v. Muthappudayan!, a Bench of this Court consisting 
of Sadasiva Aiyar and Spencer, JJ., held that the expression 
“defaulter” in the Madras Estates Land Act, 1908, denotes. 
only the person who is the registered pattadar or the heir 
of the registered pattadar or the person whom the landholder 
has become bound to recognize as the ryot by reason of the 
provisions of S. 146 of the Act. It has been contended by 
Mr. Krishnaswami Aiyar in this case that this definition is too 
limited and that the word “defaulter” includes a person. who is in 
fact recognized by the landholder as his ryot. In the case now 
under consideration it is common ground that the first respondent 
purchased lands from pattadars of the appellant, that for many 
years he has cultivated those lands and has paid cist in respect of 
them to the appellant and that for a number of years pattas were- 
issued to him, but in the names of the deceased pattadars. The 
evidence adduced by the appellant is to the effect that on the- 
pattas issued to the respondent the word “sy p@ursigsre” (anubho-- 
gamdar) and the respondent’s name were endorsed signifying that 
he was in enjoyment of the pattas In these circumstances it may 
be that the appellant’s contention that the definition of the expres- 
sion “defaulter” in The Midnapore Zemindari Co., Lid. v. Muthap- 
pudayan! is too limited is well founded. The question is one of 
general importance and consequently we refer for the decision of 
a Full Bench this question: 

“Does the expression ‘defaulter’ inthe Madras Estates Land Act denote 
only the person who is the registered pattadar or the heir of the registered’ 
pattadar or the p rson whom the landholder has become bound to recognize 
as the ryot by reason of the provisions of S. 146 or does it also include a 
person who has been accepted by a landholder as his ryot and has defaulted 
in the payment of his rent.” 

The Court expressed the following 
Opiniont: The Chief Justice-—The question which has. 
been referred for decision is this: 

“Does thé expression ‘defaulter’ in the Madras Estates Land Act denote- 





e . $ 17th September, 1940. 
1. (1920) 40 ML.J. 213: TLR. 44 Mad. 534. 
t 25th October, 1940. 
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only the person who is the registered pattadar, or the heir of the registered 
pattadar, or the person whom the landholder has become bound to recognize 
as the ryot by reason of the provisions of S. 146, or does it also include a 
person who has been accepted by a landholder as his ryot and has defaulted 
in the payment of his rent.” 


The reference arises under the unamended Act and has 
been occasioned by the definition of the word ‘defaulter’ given 
by Sadasiva Aiyar, J., in The Midnapore Zemindari Co., Lid. v. 
Muthappudayan!. When the appeal out of which the reference 
arises was before the Bench responsible for making the refer- 
ence it was contended that the definition was too limited in its 
scope and as it appeared that there was foundation for this 
argument it was decided to place the question before a Full 
Bench for decision. Before proceeding to discuss the question 
it will be helpful in appreciating its full implication to set out 
the admitted facts. 

The respondent who was the plaintiff in the suit purchased 
three holdings from registered patiadars of the appellant, who 
owns a samindari in the Madura district, The first purchase 
was made in 1900, the second in 1906 and the third in 1911. 
All the transfers were effected by registered conveyances. The 
appellant accepted the respondent as his ryot and the respon- 
dent year by year paid to him the agreed rent. The appellant 
issued patias to the respondent, but these did not bear his name. 
In each case the name of the registered pattadar was inserted. 
There is no question that the registered pattaders had parted 
with their interests in these holdings and that the respondent had 
acquired their interests in full. The pattas issued to the 
respondent were intended to be his pattas and were accepted by 
him as such, but he did not tender muchihkas in exchange. In 
1931 the respondent defaulted in the payment of his rent and 
the appellant served upon him a notice of his intention to sell 
the holdings under the provisions of S. 112 of the Madras Estates 
Land Act, 1908. The respondent did not contest the appellant’s 
right to sell and in due course the Collector directed that the 
holdings should be sold for arrears of rent. The sale took 
place on the 31st October, 1933, and at the Court auction the 
appellant bought the kxdiwaram rights in the holdings. 

Before the procedure contemplated by S. 112 can be 
adopted the relationship of landholder and ryot must egist. 
The respondent was undoubtedly a tenant of the appellant 





1. (1920) 40 M.L.J. 213: LL.R. 44 Mad. 534, 
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within the meaning of the Estates Land Act, but was 
he a ryot? S. 3 (15) of the Act says that a ryot must be a 
person who holds for the purposes of agriculture ryott land in an 
estate on condition of payment to the landholder the rent which 
is legally due upon it, but it is contended that before a 
transferee can become a ryot so as to be a defaulter within the 
meaning of S. 112 procedure of the nature contemplated by 
S. 145 must have been followed. S. 146 (1) says:— 

‘Whenever a holding or any portion thereof is transferred by the act of 
a ryot, or in execution of a decree or order of a Civil Court passed against 
him, or by a sale for arrears of Government revenue ‘or for any demand 
recoverable as such arrears, such transfer shall, subject to the provisions of 
S. 145, be recognized by the landholder if notice in writing be communicated 
to him by the transferor and transferee ora certified copy of a decree or 
order of a Civil Court establishing a transfer is produced, or in cases in 
which a transfer is effected by sale under the order of any Court or public 
officer, the sale certificate or a certified copy thereof is produced.” 


There is direct support for the respondent’s contention to 
be found in The Midnapore Zamindari Co., Lid. v. Muthap- 
pudayan!, It was there held by Sadasiva Aiyar, J., in a 
judgment in which Spencer, J., concurred, that the word 
‘defaulter’ in the Madras Estates Land Act denotes only the 
man who is the registered pattadar, or his heir, or the person 
whom the landholder has become bound to recognize as the 
ryot under S. 146 of the Act. While no exception can be taken 
to the decision of that case on the merits it is manifest that 
this definition is too limited. There is nothing in S. 146 or 
elsewhere in the Act which says that a landholder shall not 
accept a transferee as his ryot unless the section is complied 
with. The landholder is bound to accept a transferee who 
complies with the requirement of S. 146, but he may, if he 
chooses, accept him without being served -with a notice in 
writing or a certified copy of a decree or order of a Civil 
Court establishing the transfer or by the production of a sale 
certificate, whichever is appropriate. 

Now in the present case there can be no doubt that th 
respondent was a ryot within the meaning of the Act. He was 
in possession, for the purposes of agriculture, of ryoti land in 
an estate on condition of paying to the landbolder the stipulated 
rent, and from time to time pattas were issued to him. The 
fact that they were not issued in his name, but in the names of 
his *transferors makes no difference, as was decided by this 
a a E 


Aa “i. (1920) 40 ML.J. 313: LL.R. 44 Mad. 534, 
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Court in Zamindar of Ettayapuram v. Sankarappa Reddsarl. 
In that case pattas had been issued to a transferee, not in his 
own name but in the name of his transferor. Russell, J., in 
dealing with the contention that these patias were not valid 
said : 

“Assuming that pattas drawn up in precisely the same manner had been 
accepted fora series of years previous to Fasli 1308, in respect of this 
holding, then, I consider that the plaintiff would in this suit be estopped 
from asserting that the patta is improper. 

Under such circumstances, if there was a tender of the patia 10 the 
plaintiff, though it ran in the name of the first defendant, it would not be 
open to the plaintiff now to object to it. This seems to me to be in principle 
what was decided by the Court in Sree Sonkarachari Swamiar v. Varada 
Pillai? and also in Govinda Setti v. Sreenivasa Rao Sahib? (unreported).” 

In this case fresh pattas were issued to the respondent and 
notwithstanding that they contained the names of the transferor 
he accepted them as pattas issued to himself and embodying the 
terms of his tenancy. S. 53 of the Act says that no landbolder 
shall have power to proceed against a ryot for the recovery of 
rent by distraint and sale of his movable property or by sale 
of his holding under Chapter VI unless he shall have exchanged 
a patta and muchilika with such ryot or tendered him such a 
patta as he was bound to accept or unless a valid patta or 
muchilika continues in force. But when a patta is tendered 
and accepted it governs the rights of the parties, notwithstand- 
ing that the tenant has failed to exchange a muchilika. S. 52 
(3) provides for this. The respondent having accepted the 
first patta tendered to him became a ryot within the full 
meaning of the Act and as he defaulted in the payment of his 
rent he became a defaulter within the meaning of the Act 
which entitled the landholder to proceed against him under 
S. 112. i 

_ The position may be stated in this way. Before the 
Madras Estates Land Act can apply the relationship of land- 
holder and ryot must exist, but this relationship is not confined 
to the landholder and (a) the person who is the registered 
pattadar, or (b) the heir of the registered pattadar, or (c) the 
person whom the landholder has become bound to recognize as 
the ryot by reason of the provisions of S. 146. The landholder 
may recognize a transferee of a registered pattadar without any 
formality and if he does the transfereé becomes a syot within 


1. (1903) I.L.R. 27 Mad. 483 (F.B.). 2. (1903) I.L.R. 27 Mad. 332. 
3. S.A. No. 1331 of 1901. 
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the meaning of Act, but before actiof can be taken under 
S. 112, S. 53 requires that the landholder shall have issued a 
patta to the transferee, not necessarily bearing his name, but a 
patta which is intended to be the transferee’s patta. If the 
transferee accepts it all the provisions of the Act apply to the 
relationship between the two. 


We answer the reference in this sense. The costs of the 
reference will be made costs in the cause. 

K. S. Reference answered. 

[The division bench allowed the appeal as a result of the 
opinion of the Full Bench.] 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUsTICE WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRI. 


Ramaswami Udaiyar and another .. Appellants* 
(Petitioners). 
v. 
Sevu Ramu Aru Ramanathan Chettiar Respondents 
and another. (Respondents). 


Madras Agricultwrists Reef Act (IV of 1938), S. 19—A pplication for 
scaling down a decree against which appeal was pending—Dismissal of appli- 
cation for scaling doton—A ppeal against order not clubbed with main appeal 
against the decree which was allowed to proceed ex parte by the applicant— 
Appeal against order infructuous as appellate decree had been substituted for 
decree sought to be scaled down. . 

S.19 of Madras Act IV of 1938 has no application to decrees passed 
after the Act came into force, one reason being that any person who has a 
contention to urge which will affect such a decree must urge it in the pend- 
ing proceedings, and if he does not so urge he must be taken to have waived 
it. There is no reason to apply a different principle to proceedings in appeal 
of which the affected party has notice. Accordingly where an application to 
scale down a decree (against which an appeal is pending) is dismissed, and 
an appeal against such order of dismissal is not clubbed with the main appeal 
which is allowed by the debtor to proceed es parte, then efter the disposal 
of the main appeal substituting the appellate decree for the decree sought to 
be scaled down, the original decree cannot be scaled down and the appeal 


against dismissal of the application for scaling down tnder S. 19 becomes . 


infructuous and must be, dismissed. 

Appeals against the order of the District Court of Salem 
dated 26th September, 1938 and made in R. E. A. No. 72 of 
1938 in R. ©. P. No. 26 of 1937 in O. S. No. 5 of 1935 and 
petitions praying that in the circumstances stated in the affidavit 


*C. M, As Nos. 643 and 644 of 1938 and 19th September, 1940. 
C. M. Ps. Nos. 704'and 705 of 1940. 
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filed therewith the High Court will he pleased to convert the 
said A. A. Os. into C. R. Ps. : nd ' 

G. N. Chari for Appellants. i o 

K. S. Ramabhadra Aiyar and 'P. Sridhara Rao’ tor Res- 
pondents. 

The judgment of the Coutt was'delivered by ` 

Wadsworth, J.—The Civil Miscellaneous Appeals are 
preferred against the order of the District’ Judge rejecting 
applications filed in one case under Ss. 8 and 19 and in the 
other case under Ss. 20 and 23 of Act 1V of 1938, The Civil 
Miscellaneous Petitions have been preferred owing to the doubt 
whether a.Civil Miscellaneous Appeal would lie praying that 
these appeals may, if necessary, be converted into Civil’ Revision 
Petitions. We have heard these matters on a preliminary 
objection without deciding the question whether the proper 
form should be an appeal or a revision petition. The decree 
out of which these applications arose was passed on the 23rd 
October, 1935. In February, 1936, the decree-holder pre- 
ferred an appeal to the High Court the main objection 
takén in appeal relating to the rate of interest. There 
was no stay of the lower Court’s decree and the decree- 
holder proceeded with its execution while the appeal was 
pending and in November, 1937, brought to gale the peti- 
tioners’ property. In March, 1938, the ‘executing Court 
recorded an agreement whereby the sale should be set aside on 
certain terms, which were in fact not fulfilled. In June; 1938, 
the petitioners preferred these applications, one being for stay 
and the other, though it is styled an application under Ss. 8 and 
23 is in substance one under Ss. 19 and 23 of the Act. On 26th 
September, 1938, the lower Court dismissed these applications 
holding that Act IV of 1938 so far as it affected the provisions 
of the Negotiable Instruments Act was ultra vires of the 
Provincial Legislature. In these applications a countemaffidavit 


was filed in which attention was drawn to the fact ‘that there ` 


was an appeal pending in the High Court against the trial 
Court’s decree. The petitioners filed the present appeals 
against the dismissal of their applications. Instead of getting 
these appeals clubbed along with the appeal againsf the original 
decree, they allowed the main appeal to proceed ey partg and 
did not advance therein any claim that they might have, to scale 
down the debt under Act IV of 1938. On 6th April, 1939, the 


Ramaswam 
v. 
Rama- 
nathan 
Chettiar. 


wortb, J. 
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main appeal was disposed of, the lower Court’s decree being 
slightly modified, but substantially the appeal failed. 

Now the preliminary objection taken to the maintainabi- 
lity of these Civil Miscellaneous Appeals, assuming that an 
appeal lies (a matter on which we express no opinion) is that 
the appeals have become infructuous by reason of the substitu- 
tion of the appellate decree for the original decree which the 
applicants sought to scale down. It seems to us that this 
objection must succeed. We have held that S. 19 of Madras 
Act IV of 1938 has no application to decrees passed after the 
Act came into force, one reason being that any person who has 
a contention to urge which will affect such a decree must urge 
it in the pending proceedings and if he does not urge it must be 
taken to have waived it. We see no reason to apply a different 
principle to proceedings in appeal of which the affected party 
has had notice. It may be that in some cases it will be necessary 
for a person who has applied under S. 19 to scale down the 
lower Court’s decree to put in a separate application to the 
appellate Court to the same effect and that there will be some 
duplication of proceedings. But in the present case not even 
that was necessary, for the desired result could have been 
achieved by the simple process of asking that these Civil Mis- 
cellaneous Appeals and the connected petitions should be 
clubbed along with the main appeal. 


It is difficult to see how when the appellate decree has 
taken the place of the lower Court’s decree as the sole decree 
which can be executed, any practical result would be achieved 
by going on with the application to scale down the lower Court’s 
decree. It is suggested that because there was an executable 
decree at the time when these applications were rejected this 
Court should decide whether or not the applications were 
rightly rejected and remand the proceedings if wrongly decided 
for fresh, disposal by the trial Court, in order that the appli- 


' cants might take such action as might be available to them to 


get the appellate Court’s decree modified to give effect to the 
scaling down process. lt seems to us that when once it is 
conceded that the decree which the applicants sought to amend 
ig no longer an executable decree and that the decree which has 
been substituted for it im appeal cannot be scaled down under 
S. 19, the present proceedings attacking the lower Court’s order 
have become infructuous. In this view therefore we dismiss 
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the appeals and the conhected petitions, with costs in the appeal 
only (one set in each appeal). The memorandum of objections 
in C. M. A. No. 643 of 1938 is dismissed but there will be no 
order as to costs. 

K S. Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRI. 
S. Venkiteswara Aiyar .. Appellani* (Petitioner- 

1st Defendant) 
v. , 

T. N. Ramaswami Aiyar and others .. Respondents. 


Madras Agriculturists’ Rehef Act (IV of 1938), S. 19—Payments before 
Ist October, 1937, towards debi—Burden of proof as to appropriations. 

Where it is conceded that certain payments made by the debtor had 
been adjusted towards the debt prior to Ist October, 1937, the adjustments 
must have been in reduction of either interest or principal. If the debtor is 
not able to show that they are in reduction of principal leaving interest 
outstanding on 1st October, 1937, he must fail, as the burden is on him to 
show that interest was outstanding on 1st October, 1937, and was wiped out 
by S. 8 of the Act. On this matter there is no difference in principle between 
the cases of bankers charging compound interest and other creditors 
charging simple interest. 

Appeal against the order of the Court of the Subordinate 
Judge of Tinnevelly dated 16th October, 1939 and made in E. 
A. No. 347 of 1938 in O. S. No. 96 of 1928. 

S. Ramaswami Aiyar for Appellant. 

T. M. Ramaswami Aiyar for Respondents. 

The judgment of the Court was delivered by 

Wadsworth, J.—This appeal raises a question of appropria- 
tion with reference to an application under S. 19 of Madras 
Act IV of 1938. The appellant, who is the applicant in the 
Court below, was the first defendant in this suit. 7 

The debt, so far as we need trace it back, starts with a 
' principal of Rs. 7,250 as on 27th April, 1925, when a security 
bond was executed. Before the suit there were certain 
payments, the exact figure of which seems to be doubtful. The 
suit was filed in 1928 for a sum of Rs. 11,500. It ended in a 
decree which, so far as defendants 3 to 5 were concerned was 
based on a compromise and the same decree was made applicable 


+ A, A. O. No. of 1940. 28th October, 1940. 
2 k 


Wads- 
worth, J. 
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to first 4nd second defendants who allowed the suit to ‘proceed 
ex parte. The decree provided for a payment of Rs. 12,116, 
within four months or in default for payment of Rs. 14,116, 
with interest at six per cent. No payment was made. The 
hypotheca mortgaged under the security bond was sold and 
realised Rs. 5,420 which was credited to the decree and part 
satisfaction was recorded. An application was preferred for a 
personal decree for the balance. We have not got this actual 
application beföre us, but the personal decree indicates that 
Rs. 5,420 realised by the sale was credited and presumably it 
must have been credited first towards interest due on the decree 
amount and then towards the principal sum decreed. For the 
balance, a personal decree was passed. Thereafter there were 
two payments aggregating to Rs. 2,476 made in 1932 and 1933. 
In 1937 the decree was assigned to the present respondent who 
took out execution fora sum of Rs. 11,156-5-5 on 23rd Septem- 
ber, 1937. While this execution was pending, Madras Act IV of 
1938 came into force and the first defendant applied for a stay 
of sale and filed the present application under S. 19 on 20th 
September, 1938. It is not disputed that the way in which the 
lower Court has treated this application is incorrect. The 
learned Judge has treated the decree as a compromise decree 
(which, so far as the first defendant is concerned, it was not) 
and has taken the principal of the decree as the principal of the 
debt, a procedure which, even on the footing of its being a 
compromise decree, could hardly be supported on the facts of 
this case. 


It is contended for the appellant that both the payments 
made before the suit and the amount of Rs. 5,420 realised by 
the sale, in 1930 must be regarded as open payments and that 
the interest outstanding on 1st October, 1937, must be wiped off 
without regayd to these payments. The contention with 
reference to the payments before suit is that these were 
payments credited to a debt which carried compound interest, 
that there was no benefit to be derived by the creditor in 
adjusting these payments to interest. rather than to principal 
and that on the basis of the decision in Parr’s Banking Co. v. 
Yates!, there is no presumption in such a case that the payments 
were first appropriated to interest. With reference to the sale 





1. (1898) 2 Q.B. 460, 
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amount credited to the decree at the time of the application for 
a personal decree, the contention is that though there may have 
been an appropriation towards the interest which had then ac- 
crued due on the amount decreed, there was no appropriation 
towards interest except to this extent and that at least the 
balance after deducting the accrued interest on the decree must 
be treated as an open payment. 


We. find ourselves unable to accept either of these conten- 
tions. The question is not whether the creditor can prove 
positively an appropriation of these amounts, towards interest, 
but whether the debtor is in a position to show that on Ist 
October, 1937, these amounts had not been adjusted in reduction 
of interest and consequently that interest was outstanding 
unrealised. In the case of the payments before the suit, they 
were certainly adjusted to the debt and 2 balance was struck 
and the suit claim proceeded on the footing of this balance with 
interest thereon. They cannot therefore be regarded as 
unadjusted payments. When once it is conceded that these 
payments have been adjusted towards the debt, they must have 
been adjusted in reduction of either interest or principal and the 
debtor not being in a position to show that they have been 
adjusted in reduction of the principal, it follows that to the 
extent of these payments he cannot show that there was on Ist 
October, 1937, interest outstanding. Similarly with reference 
to the payments made as a result of the sale after the decree, 
there is a demonstrable appropriation towards interest due 
under the decree. The balance of the payments has certainly 
been adjusted towards the decree debt which itself is made up 
of principal and interest. Thus with reference to this balance 
though the creditor is not able to prove that the money was 
appropriated towards the interest, the debtor is unable to prove 
that the payment was appropriated towards prigcipal. He is 
therefore not in a position to show to the extent pf this 
payment that interest was outstanding on Ist October, 1937. 
The two later payments made in 1932 and 1933 have not been 
shown to have been adjusted to the debt before the Act came 
into force. They cannot therefore be regarded as having 
reduced the amount of interest outstanding on lst October, 
1937. The position, therefore, is that en Ist Octoper, 1937, 
there was a sum of Rs. 7,250, the principal of the debt and two 
Payments aggregating Rs. 2,476 which had not been appro- 


Kameswar 
Rao 


Jagannadha. 


Sastri. 
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priated and were available to go in redúction of the principal as 
on that date. The balance Rs. 4,774 will carry interest at the 
decree rate of six per cent. from 1st October, 1937. 

The decree will be amended accordingly. As each party 
has succeeded to some extent, each party will bear his own 
costs in this Court. No separate orders are necessary on the 
memorandum of cross-objections. 

KS. Order varied. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATARAMANA Rao. 
Peri Kameswar Rao, minor by new 


guardian Peri Reddamma .. Appellant (2nd Defen- 
dant) 
v. i : 
Peri Jagannadha Sastri .. Respondent (Plaintif). 


Madras Heredstary Village Offices Act (III of 1895), Ss. 13 and 21—S wit 
for declaration that a claimant to a hereditary village office was not adopted 
by the predecessor—Cogwisabikity by Civil Courts—If barred by S. 21 of the 
Act. 


A suit for a declaration that the person put forward as the successor to 
a hereditary village office was not the adopted son of the previous holder of 
that office is not barred by S. 21 of the Madras Hereditary Village Offices 
Act and is cognizable by a Civil Court. The jurisdiction of a Civil Court is 
excluded by S. 21 only in those cases where a suit is cognizable by the Col- 
lector under S.13 of the Act. The suit contemplated by S. 13 is only a suit 
for the recovery of a village office. The proviso to S.13(1) cannot be 
relied on for the purpose of enlarging the scope of S. 13 (1). 


Appeal against the decree of the Court of the Subordinate 
Judge of Amalapuram in A.S. No. 44 of 1933 preferred 
against the decree of the Court of the District Munsif of 
Razole in O. S. No. 44 of 1933. 

G. Lakshmanna and G. Balaporameswart Rao for Appel- 
lant « 

P. C. Parthasarathi Aiyangar and T. K. Subramanta Pillat 
for Respondent. • ` 

The Court delivered the following 

JupGWENT.—The question for decision in this second 
appeal is whether the suit out of which this appeal arises is 
barfed by S. 21 of the Madras Hereditary Village Offices Act. 





*S A. No. 546 of 1937. 9th September, 1940. 
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The facts are few and not in dispute. ,. The office of the Village 
Munsif of Peruru became vacant in 1928 consequent on the 
resignation of the first defendant. The second defendant was 
put forward as the adopted son of the first defendant, but the 
plaintiff's father opposed his claim on the ground that he was 
entitled to succeed thereto because the first defendant, the 
plaintiff’s father and the natural father of the second defendant 
were brothers and sons of the same father. The revenue 
authorities referred the plaintiff’s father to a Court of law. 
The plaintiff’s father subsequently died and thereupon the 
plaintiff filed this suit for a declaration that the second defen- 
dant was not the adopted son of the first defendant. Both the 
Courts below have held that, the suit is maintainable. 


Mr..Lakshmanna on behalf of the second defendant 
(appellant) contends that under S. 21 of the Hereditary Village 
Offices Act the present suit is excluded from the cognizance of 
a Civil Court. The question is whether this contention is 
tenable. S. 21 of the Act runs thus: 

“No Civil Court shall have authority to take into consideration or decide 
any claim to succeed to any of the offices specified in S.3 or any question as 
tothe rate or amount of the emoluments of any such office or except as 
provided in proviso (if) to sub-S. (1) of S. 13, any claim to recover the 
emoluments of any such office.” 

It is settled by a uniform course of decisions of this Court 
that the jurisdiction of a Civil Court is excluded only in those 
cases where a suit is cognizable under S. 13 of the Hereditary 
Village Offices Act, which runs thus: 

`“ Any person may sue before the Collector for any of the Village Offices 
specified in S. 3 or for recovery of the emoluments of any such office on the 
ground that he is entitled under sub-S. (2) or (3) of S. 10 of the Madras 
Proprietary Estates Village Service Act, 1894, or under sub-S. (2) or (3) of 
S. 10 or sub-S. (2) or (3) of S. 11 or S. 12 of this Act, as the case may be, to 
hold such office and enjoy such emoluments; or, being a minor, may sue 
before the Collector to be registered as heir of the last holder of any such 
office.” . 

Giving S. 13 its plain meaning, the suit that is contemplated 
in S. 13 is’only a suit for the recovery of a yillage office. But 
Mr. Lakshmanna lays stress on the proviso ‘No suit shall be 
entertained for a mere declaratory decree’ as implying that a 
suit for a declaration is cognizable only by the Revenue Court 
and that the plaintiff ought to have sued-in the Revenue Court 
for a declaration that the second defendant was not the adopted 
son and also for recovery of the office. I have given due 
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consideration to this argument and it* seems to me that it is 
untenable. A suit for a declaration that a certain person is not 
the adopted son is primarily cognizable by a Civil Court and un- 
less such a suit is expressly excluded by any provision of the 
Act or by necessary implication, it will lie. It is the right of 
every litigant, as observed by their Lordships of the Privy 
Council in Sheo Singh Rat v. Dakhol to come to the Court to 
have a document or an act which obstructs title or enjoyment of 
property cancelled or set aside or for an injunction against such 
obstructions, and such right would be sufficient to sustain a 
declaratory decree. So long as the question of adoption is 
left outstanding, it will be an impediment in the way of the 
plaintiff succeeding to the office. A suit such as this is main- 
tainable in a Civil Court under S. 42 of the Specific Relief Act 
and the only relief which the plaintiff can claim in the suit and 
which the Court can grant is a declaratory decree because the 
consequential relief to which he may be entitled, namely, the 
recovery of the office, is not a relief which a Civil Court can 


_grant. As their Lordships of the Privy Council again observed 


in Sirimathoo Moothoo Vijia Ragoonadah Ranee Kolanda- 
puree Natchiar v. Dorasinga Tevar’, a suit for a declaration 
is cognizable where it is required as a step to relief in some 
other Court. Therefore if the plaintiff succeeds in establishing 
his right he will be enabled to file a suit under S. 13 of the 
Hereditary Village Offices Act and recover the office on the 
ground that he is entitled under sub-S. (2) of S. 10 of the Act 
to hold the office relying on the judgment which has removed 
all impediment to his succession. The proviso to S. 13 on 
which Mr. Lakshmanna relies does not warrant the contention 
put forward by him. S. 13 (1) of the Act is very plain and 
the proviso cannot be relied on for the purpose of enlarging the 
scope of S. 13 (1). It may be that in a suit for the recovery 
of the office the Revenue Court may incidentally go into the 
question of adoption, but it is not the province of the Revenue 
Court to grant a declaration as to status such as adoption. 
Where the enactmefit S. 13 (1) does not expressly or by neces- 
sary implication oust the jurisdiction of the Civil Court to 
entertain a, suit of the nature in question, the proviso to the 
enactment cannot be relied on for the said purpose. The 





1. (1878) L.R. 5 I.A. 87: I.L.R. 1 AIl. 688 at 705 (P.C.). 
2, (1875) L.R. 2 I.A. 169: 15 Beng.L.R. 83 (P.C). 
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proviso on the other hand expressly enacts that it is not the 
province of a Revenue Court to grant a declaratory decree. 
This necessarily implies that it is rather the province of a Civil 
Court to do so. The use of the expression ‘mere’ connotes that 
the Revenue Court is debarred from granting a substantive 
relief of the nature contemplated in S. 42 of the Specific Relief 
Act. It seemsto me therefore that the view taken by the lower 
Courts is sound. 


In the result the second appeal fails and is dismissed with 
costs. I reduce the pleader’s fee awarded by the lower Court 
from Rs. 50 to Rs. 25. The memorandum of cross-objections 
is dismissed, but I make no order as to costs. Leave to appeal 
refused. 


K. S. Appeal and cross-objections dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:---SIR ALFRED HENRY LIONEL LEACH, Chief 
Justice AND MR. Justice HorwuL. 


Katuri Dharmarao .. Appellani* (Plaintiff) 
U. 

Manepalli Bapanayya and others .. Respondents (Defen- 

dants 1 to 7 and nil). 

Hindu Low—Alenajion by father—Son swing for partition and settwg 

aside of ahenation—At date of swit three more sons born to father—Whether 


the date of alienation or the date of sit to be taken in computing the share 
of the father tn the joint family properties. 

Where a joint family consisted of a father and his two sons at the time 
of the alienation in question and one of the sons sued for partition of the 
family properties in which he prayed for setting aside the alienation but at 
the actual time of the filing of the snit three more sons had been born to the 
father, 


Held, that the alience was entitled to the share of the vendor as at the 
date of the alienation. A 


Case-law reviewed and Chinnu Pillai v. Kahimuthu Chetti, (1911) 21 M. 
L.J. 246: ILL.R. 35 Mad. 47 (F.B.), followed. : 
Appeal against the decree of the District Court of Kistna 
at Masulipatam dated 30th September, 1936 and made in A. S. 
No. 43 of 1935 preferred against the decree of the Court of the 
Subordinate Judge of Bezwada in O. S. No. 92 of 1931. 





*S. A. No. 204 of 1937. 17th September, 1940. 


Kameswar 


v. 
J Sastri. 


Dhbarmarao 


16 THE MADRAS LAW JOURNAL REPORTS. [1941 


P. Satyanarayana Rao for Appellant. 

V. Parthasarathy and S. Venugopala Rao for Respondents. 

The judgment of the Court was delivered by 

The Chief Justice.—The appellant was the plaintiff in a 
suit filed in the Court of the Subordinate Judge of Bezwada in 
which he asked for partition of the family properties and for 
possession of his share. He also asked the Court to set aside 
an alienation made by his father on the 10th September, 1921. 
The family estate then consisted of two house sites in the town 
of Bezwada, one site measuring 290 sq. yards and the other 720 
sq. yards. On each site was a house built of mud and stone. 
The property alienated by the father was the first of these pro- 
perties. At that time the joint family consisted of the father 
(the sixth respondent in this appeal) and his two sons (the 
appellant and his younger brother, the second respondent). 
Both the sons were then minors, Three other sons were born 
to the father between tbe years 1921 and 1931. They are the 
third, fourth and fifth respondents. The plaint contained the 
usual allegation that the father had lived a debauched life and 
that the property had been sold in order that he might indulge 
in his depraved habits. The Subordinate Judge rejected this 
plea and in a judgment in which he considered the evidence in 
detail he held that the alienation was binding on the sons. The 
appellant filed an appeal to the District Judge of Kistna. The 
District Judge disagreed with the finding of the Subordinate 
Judge that the alienation was binding on the sons. He 
considered that it had been proved that the father had lived an 
immoral life. He rejected the appeal, however, on the ground 
that the property alienated represented less than one-third of 
the estate and as the father was at the time of alienation entitled 
to a third share in the joint estate the alienation should not be 
set aside. x 


The appellant has now appealed to this Court. He con- 
tend that the District Judge should have held that the father 
was-not entitled to more than one-sixth of the family property 
as three sons were born subsequent to the alienation. In support 
of this contention the appellant relies on the decision of the Full 
Bench of this Court in Rangasami v. Krishnayyant, ignoring 
entirgly the subsequent :Full Bench decision in Chinnu Pillai v. 





1. (1891) 1 M.L.J. 603: IL.R. 14 Mad. 408 (F.B.). 
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Kalimuthu Chettii ani the numerous decisions which regarded 
this case as settling the law. For the alienee, the frst respon- 
dent, it has been contended that there was no justification for 
the finding of tbe District Judge that the father had lived an 
immoral life. The Court is asked to reverse the judgment of 
the District Judge on this point and’ restore that of the Subor- 
dinate Judge; but it is not open to the first respondent to raise 
this contention, because he has not printed the evidence. -In 
these circumstances it does not lie in his mouth to say that there 
was no justification for the District Judge’s conclusion. The 
Court is not in a position to investigate the question. The find- 
ing of the first appellate Court on a question of fact is binding 
here unless it can be shown that the finding is without founda- 
tion and without the evidence that cannot be shown. 

The only real point in this appeal is whether the case is 
governed by Rangasami v. Krishnayyan’ and a glance through 
the cases which have been decided by this Court since then shows 
that this Court has repudiated that decision and has:held that 
the decision in Chinnu Pillai v. Kalimuthu Chettit is to be 
regarded as settled law. In Rangasami v. Krishnayyan’, a 
Full Bench, consisting of Collins, C.J., and Muthuswami Aiyar, 
Parker and Shephard, JJ., held that when a member of a joint 
family sells his share in the family’ Property that share must be 
computed with reference to the state of the joint family at the 
date of the suit, not at the date of the alienation. If that decision 
were to be followed it is clear that it would mean that in this case 
the respondent would only be entitled to a one-sixth share in the 
estate, because at the date of the suit the family consisted of 
six members. The wisdom of the decision in Rangasami v. Krish- 
nayyan® was doubted by Bashyam Aiyangar, J., in Aiyyagari 
Venkataramayya v. Aiyyagari Ramayyas. Bashyam Aiyangar , 
J., who relied on the decisions of the Privy Cauncil in Deen- 
dyal Lal v. Jugdeep Narain Singh4, Suraj Bunsi Roer x. Sheo 
Proshad Singh and Hurdey Narain Suhu v. Rooder Perkash 
Misser§, was of the opinion that the share should be computed 
from the date of the alienation and not from the date of the 





1. (1911) 21 M.L.J. 246: IL.R 35 Mad. 47 (FB). 
2 (1891) 1 M L.J. 603: IL.R. 14 Mad, 408 (F.B.), 
3, (1902) I.L.R. 25 Mad. 690 xF.B.). è è 
4. (1877) L.R 4 I.A. 247: I.L.R. 3 Cal 198 (P.C). 
5. (1879) L.R. 6 LA. 88: LR. 5 Cal. 148: P.C). 
6. - (1883) L-R. 11 I.A. 26: LL.Rs10 Cal, 626 (P.C). 
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suit. This judgment led to the questfon being considered 
by a Full Bench of five Judges in Chinnu Pillai v. 
Kalimuthu Chetty! The Bench consisted of White, C. J., 
and Benson, Munro, Sankaran Nair and Krishnaswami 
Aiyar, JJ. After the arguments had been closed 
Krishnaswami Aiyar, J., was appointed the Law Member 
of the Governor’s Council. This appointment was made before 
judgment was delivered and the question was raised whether 
the Court, being then composed of only four members, was com- 
petent to deliver judgment. With a view to solving the difi- 
culty the learned Chief Justice reconstituted the Bench, the only 
difference being the Hon’ble Mr. Krishnaswami Aiyar was not 
included. Counsel had nothing to add to the arguments which 
had previously been addressed to the Court and the four mem- 
bers who composed it thereupon proceeded to deliver judgment. 
They were of the opinion that under Hindu Law an alienee of 
the interest of a coparcener is entitled to enforce his claim 
against the family estate on the basis of the vendor’s right at 
the time of the alienation. This meant that the decision in 
Rangasami v. Krishnayyan® was repudiated. 


_ It is said by the learned counsel for the appellant in this 
case that as there are here two Full Bench decisions, each by a 
Court composed of four Judges, he is entitled to rely on the 
earlier decision, but this argument cannot be accepted because 
as I have already indicated this Court has held that the later 
decision settled the law, so far as this province is concerned. 
In Baluswami Aiyar v. Lakshmana Aiyar3, the question was 
considered by Wallis, C. J., and Oldfield and Kumaraswami. 
Sastri, JJ. The leading judgment was delivered by Kumara- 
swami Sastri, J., and in it the learned Chief Justice and 
Oldfield, J., concurred. After referring to Rangasami v. 
Krishnayyan® and Chinnu Pillai v. Kalimuthy Chettil, Kumara- 
swami Sastri, J., said: 

“It may therefore he taken as settled that there is no fluctuation in the- 
share to which the alienee is entitled and thet his share will be the share of 


the vendor at the date of the alienation, subject of course to the equities in 
favour of the other members of the family against the transferor.” 





"5. (1911) 21 M.L.J. 246: ILR. 35 Mad. 47 (F.B.). 
2 41891) | MLJ. 603: LLK. 14 Mad, 408 (F.B), 
3, (1921) 41 MLJ. 129: LL.R. 44 Mad, 605 (F.B). 
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Other cases in which the same view has been taken are 
Sivagnanam Servaigar v. Ramasamt Chetitar|, Ganesh Row v. 
Tulja Ram Row®, Seetharam Naidu v. Balakrishna Naidu’, 
Doraisami Sirumadan v. Nondisamt Saluvant, Soundararajan 
v. Saravana Pilla, Subba Goundan v. Krishnamachars, 
Ramaswami Aiyar v. Venkatarama Atyar? and Vasireddi 
Bealachandrasekhara Varaprasad Bahadur v. Malela Lakshmi- 
narasimhams. 

The only dissentient note was struck in Muthukumara 
Sthapathiar v. Sivanarayana Pilla, which was decided by 
Jackson and Mockett, JJ. The decision given was in accord 
with Chinnu Pillai v. Kalimuihu Chett:10, but Jackson, J., in the 
courseof his judgment in which Mockett, J., concurred, indicat- 
ed a strong preference for the decision in Rangasami v. Krish- 
nayyant. Inasmuch as Chinnu Pillai v. Kalimuthu Chettit0, had 
in numerous judgments extending over a period of twenty years 
been accepted as settling the law, it is with great respect, diffi- 
cult to understand the need for this further discussion. In view 
of what has gone before Chinnu Pillai v. Kalimuthu Chetis10, 
must be followed and therefore the appellant's main contention 
must be rejected. 


The only other question which the Court is called upon to 
consider is whether the District Judge was wrong in allocating 
the alienated property to the vendor’s share. We agree with 
the District Judge that it represented less than what the father 
was entitled to as his share of the family property, at the date 
of the alienalion. The land is less than one-third of the whole 
estate in area and the record shows that the house which stood 
upon it was of very little value. It has transpired in the course 
of the hearing that the first respondent as the owner of the site 
has built upon it a residence at a cost of some Rs. 20,000. This 
probably explains the origin of this suit. : 





1. (1911) 22 M.L.J. 85. 2 (1913) 26 M.L.J. 460, 
3. (1913) 26 MLL,J. 604. * 
4. (1912) 25 M.L.J. 405: I.L.R. 38 Mad. 118(F.B.). 
5. (1916) 30 M L.J. 592. 
6. (1921) 42 M.L.J. 372: I.L.R. 45 Mad. 449. + 
7. (1923) 45 M.L J 203: I L.R. 46 Mad. 815. 
8. (1940) 1 M LJ. 820° . ° 
9. (1932) 64 ML-T. 66: LLR. 56 Mad. 534. 
10. (1911) 21 M.L.J. 246: I L.R. 35 Mad. 47 (F.B.). 
11. (1891) 1 MLL.J. 603: LL.R. 14 Mad. 408 (F.B.). 
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The appeal will be dismissed with costs in favour of the 
first respondent. i 

The first respondent has filed a memorandum of cross- 
objections as the District Judge has disallowed his costs in the 
District Court and in the trial Court. This cannot be justified 
and the costs will be allowed. The first respondent will get his 
éosts here and in the two Courts below with costs on the memo- 
randum of cross-objections. 

K. C: Appeal dismissed. 

Memorandum of Cross-Objections allowed. 





IN THE HIGH COURT OF JUDICATURE AT.MADRAS. 
Present:—Mr. Justice LAKSHMANA Rao AND MR 
Justice HorwILt, 
Boya Polamma .. Accused.” 
Criminal Procedure Code (V of 1898), S. 341—Trial of accused for 
murder—Confession before Magistrate—Statement recorded—Inabuity of 
accused towards end of trial to understand proceedings—Whether accused 
could be convicted for murder—No miscarriage of justice. ‘ 
“Where the accused was charged with murder of a woman and she had 
confessed before the Sub-Magistrate her guilt and the confession was 
recorded by the Magistrate after all the ordinary precautions had been 
taken, and further the jewels on the body of the deceased were produced by 
the accused berself, there would be no miscarriage of justice in convicting 
her of murder under S. 302, Indian Penal Code, even if towards the end of 
the trial she should have impressed the Judge that she could not understand 
the proceedings. : 
Case referred for the orders of the High Court und 
S. 341 of the Code of Criminal Procedure by the Sessions 
Judge of Kurnool Division in his letter, dated 1st August, 1940. 
Accused not represented. by 4p E i 
The Public Prosecutor (V. L. Ethiraj) for the Crown. 
The judgment of the Court was delivered by 
Horwill, J—Boya Polamma has been convicted by the 
Sessions Judge of Kurnool of the offence of murder, punishable 
under S. 302, Indian. Penal Code, but as the Judge felt towards 
the end of the trial that sbe was unable to understand the 
proceedings, he has referred this case to us under S. 341, 
Criminal Procedure Code. It has since been reported that there 
is noslikelihood of her hearing improving. 


* Cr. R. C. No, 561 of 1940. |. ; -25th October, 1940. 
(Case Referred No. 25 of 1940). 
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There is no doubt in our minds that the learned Sessions 
_ Judge was right in convicting Boya Polamma of the offence 
with which she was charged. The prosecution story is that 
Boya Polamma was married to P. W. 8 and that just before 
this murder took place P. W. 8 took her and her children away 
to another village, and that he there renewed his intimacy with 
one Lakshmi, whom he was keeping as his concubine before he 
married Boya Polamma. She seems to bave quarrelled with 
her husband for having resumed his relationship with Lakshmi 
in spite of his assurance that he would give up Lakshmi, and 
she came back with two of her children to the deceased 
Subbamma, who was her aunt. It was Subbamma who had 
arranged her marriage with P. W. 8 and it was apparently to 
her that the accused looked for comfort and sympathy. 
Subbamma, however, seems not to have given her the sympathy 
she expected and even refused to give her food; and the 
consequence, according to the prosecution, was that Boya 
Polamma murdered Subbamma by smashing her head with a 
large stone. 


Only one witness (P. W. 5) claimed to have witnessed the 
murder, and her evidence has been rejected by the learned 
Sessions Judge. Apart from her evidence, however, there is 
very strong evidence against Boya Polamma. The most 
important of all is the confession ¢Ex. C) made to thé Sub- 
Magistrate (P. W. 3). In the course of that statement she 
said: 

-~ “In the night I begged food and I dient at the house of Subbamma only. 
Being upable to put up with my misery and hardship I picked up a slab of 
stone and threw it on the head of Subbamma.” ` 

She also told the Magistrate about the jewels which she 
had taken from the body of Subbamma. In addition to this 
statement, there is reliable evidence that BoyaePolamma took 
the police and certain panchayatdars to a rat hole in Subbamma’s 
house and from it took out some jewels which undoubtedly were 
worn by Subbamma just prior to her death. The further 
evidence against Subbamma is that of P. Ws. 4 and 6. P. W. 


5 is a daughter of Boya Polamma and P. W. 4 and P. W. 6 


say that they saw Boya Polamma going away from Subbamma’s 
house in the night with P. W. 5. On account of ipformgtion 
about this offence, Boya Polamma was detained by P. W. 4 and 
handed over to the Village Munsif. From all this evidence we 
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are satisfied beyond reasonable doubt that Boya Polamma was 
rightly convicted of the offence with which she was charged. 
Her answers to the questions put to her by the Judge show 
that she understood the nature of the proceedings even in the 
Sessions Court. The learned Judge first asked her if she heard 
her statement in the committing Court, which had just been 
read out to her, and she replied that it was correct. She was 
then asked if she wished to say anything in answer to the 
prosecution evidence and she replied: i 


“My husband took away Rs. 5 from me. When I asked him for it, he 
and his concubine murdered Subbamma and foisted this case on me I know 
nothing.” 


It was only after the accused was asked “P. W. 4 says he 
saw you the night Subbamma died. Do you wish to say 
anything?” that Polamma pleaded that she was unable to hear 
anything. The Judge thereupon desisted from asking her 
further questions. As is seen, she must have understood the 
proceedings up to then. She was represented by a vakil appointed 
by the Crown and she put forward the defence that this case was 
foisted on her. We are satisfied that no injustice has resulted 
from the fact that the Sessions Judge felt himself unable to 
question her ‘further with regard to the evidence appearing 
against her. The magisterial confession, which was recorded 
after all the ordinary precautions had been taken, and the faci 
that she herself produced mhe jewels which were on the dead 
woman’s body, satisfy us that there could have been no 
miscarriage of justice. 

We therefore confirm the conviction by the learned Sessions 
Judge and under S. 341, Criminal Procedure Code, sentence 
Boya Polamma to transportation for life. 

K. C, Conviction confirmed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRVSENT:—S1k ALFRED Henry Lionet Leaca, Chief 
Justice AND MR. JusTICE KRISHNASWAMI AIYANGAR. 

M. T. Rajamanickafn Chetty and another .. Appellants” 
v. 
T. R. Abdyl Halim Sahib .. Respondent. 


Tronsfer of Property Act (IV of 1882), S.6 (#)—Swit for damages for 
wrongf «l dispossession of premises in breach of lease agreemeni—A ssignment 


. *L. P. A. No. 44 of 1939. Ath October, 1940, 
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by sale of the ‘profit and loss of the swit’—Death of. plaintif—Assiguee if 
tniitled to be brought om record and continua the suit. . 

Where after filing a suit for damages for wrongful disposeession of pre- 
mises in bteach of a lease agreement the plaintiff assigned by way of sale the 
profit and loss of the suit to, X and died thereafter and X claimed the 
Tight to be brought on record and continue the suit, 

Held, the right to recover damages whether for tort or contract is a 
mere right to sue and according to S. 6 (e) of the Transfer of Property Act 
cannot be transferred. The assignment of the fruits of a pending action 
though valid gives ihe assignee no right to interfere in proceedings in the 
action. 

Subhadrayamma v. Venkatapathi Raju, (1924) 47 MLJ.93:L.R. 521. 
A. 1: LL R. 48 Mad, 230 (P.C.) followed. 


Appeal under cL 15 of the Letters Patent against the 
order of the Hon’ble Mr. Justice Wadsworth dated the 26th 
day of July, 1939, in Appeal against Order No. 314 of 1938 
preferred against the order of the Court of ‘the Subordinate 
Judge of Chingleput, dated the 30th day of June, 1938 and 
passed in M. P. No. 234 of 1937 in O. S. No. 17 of 1934. 

N. Srinivasa Atyangar for Appéllants. l 

` C. Padmanabha Aiyangar for Respondent. 

The judgment of the Court was delivered by 

The Chie} Justice.—The question involved in this appeal 
is whether the right to continue a suit filed in the’ Court of the 
Subordinate Judge of Chingleput has devolved upon the res- 
pondent. The suit was instituted by one T. S. Abdul Kuddus 
Sahib on the 9th March, 1934. The plaintiff asked for a decree 
for Rs. 15,000 as damages flowing from the wrongful termina- 
tion of a lease in his favour and the entry upon the leased pre- 
mises of the defendants, who are the appellants. The lease was 
dated the 9th September, 1930 and was for a term of three 
years which commenced on the 15th of that month. The pre- 
mises leased consisted of a building which was being used as a 
cinema theatre. The agreement between the parties was that 
the lessors and the lessee should share equally ip the rents of 
certain shops which were on the premises and the moneys derived 
from the letting of the theatre for entertainments. The plain- 
tiff averred that the lessors resented the fact that he was entitled 
to half the rents of the property and as the result of this they 
entered upon the premises wrongfully and ousted him therefrom. 
He also averred that valuable articles left by him upon the pre- 
mises had been removed and that other articles had been 
damaged. The sum of Rs. 15,000 was made up of profits 
which he claimed he had been deprived of as the result of the 


Leach, C}. 
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wrongful action of the appellants and the loss he had suffered 
as the result of the removal from the premises of articles belong- 
ing to him. The plaintiff's claim was based entirely on the 
alleged wrongful action of the appellants as the two concluding 
paragraphs of the plaint, Nos. 18 and 19, empbasize. They 
read as follows: l 
“18. The.plaintiff claims an aggregate sum of Ra 15,000 by way of 


damages against the defendants and pays a court-fee of the value a 
Ra. 937-7-0. 


19. The cause of action for this suit arose at Conjeevaram within the 
jurisdiction of this Hon'ble Court on 9th March, 1931, the date when the 
defendants wrongfully dispossessed the plaintiff and subsequently de die in 
diem till 9th September, 1931, during which period the defendants wrongfully 
dispossessed the plaintiff in breach of the terms of the agreement.” 

On the 17th May, 1937, the plaintiff sold the whole of hig 
assets to the respondent under a registered deed of sale. The 
sale deed has not been printed in full and it is said that the 
portion which has been printed has not been correctly translated. 
It is, however, common ground that the respondent bought “the 
profit and loss” of this suit and that the deed purported to con- 
fer upon him the right to conduct it. The plaintiff died five 
days later after its execution. The plaintiff’s sister, his brother 
and the respondent each applied to the Court of the Subordinate 
Judge to be allowed to continue the suit. The sister and the 
brother each claimed the right as the legal representative of the 
deceased. The respondent claimed under the deed of sale of 
the 17th May, 1937. The Subordinate Judge dismissed the 
application of the sister and the brother, but granted that of 
the respondent. The defendants lessors then appealed to this 
Court. Their appeal was heard by Wadsworth, J., who con- 
curred in the decision of the Subordinate Judge so far aš it 
concerned the respondent. The sister and the brother did not 
contest the Subordinate Judge’ s finding that they were not 
entitled to bes brought on record. This appeal is from the 
judgment of Wadsworth, J. 


S. 6 (e) of the Transfer of Property Act says that a mere 
right to sue cannot be transferred; and it is accepted by the 
learned counsel that as the result of this provision there cannot, 
be an assigyment of a suit which has been filed for the purpose 
of recovering damages, either in contract or in tort. It ig 
lawful, howeyer, for a plaintiff in a pending suit to assign the 
benefit which he may obtain under. the decree to be passed in the 
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suit; but this does not give the assignee of the fruits of the 
action the right to interfere in proceedings in the action—vide 
Glegg v. Bromleyi, which was accepted by the Privy Council as 
correctly stating the law in Subhadrayamma v. Venkatapathi 
Raju2, Therefore the right which the plaintiff purported to 
confer upon the respondent of conducting this suit was ineffec- 
tive. All that the deed could confer upon him,was the right to 
the fruits of the litigation. 

The Court has merely to consider the nature of the suit and 
as the plaint can only be read as embodying a claim for 
damages resulting from the alleged wrongful entry of the appel- 
lants upon the demised premises, the suit cannot be continued by 
the respondent. 

For these reasons we allow the appeal with costs here and 
below. 

K. 5. Appeal alowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRI. 


Chelikani Lakshmi Venkayamma .. Petitioner* (Plain- 
tiff) 
v. 
Mandapati Venkatapathiraju and others.. Respondents (De- 
fendants). 


Madras Agriculiurisis’ Relief Act (IV of 1938), S.9—Mode of scaling 
down—Excess of interest received after calculation of interest at 5 per cent. 
per annum in scaling doten—How to be dealt with. 

If in scaling down a debt under S. 9 of Act IV of 1938, it is found that 
the payments made towards interest are in excess of the amount of interest 
as scaled down, that excess amount will be retained by the creditor and will 
not be adjusted in reduction of principal. Thereis nothing contrary to 
general principles in allowing a creditor to retain that which has been 
willingly paid to him. 

Muhammad Sahib v. Kwnthanmal Sowcar, (1940) 2 M L.J. 185, approved. 


Petition under S. 25 of Act IX of 1887 praying.that the 
High Court will be pleased to revise the decree of the Court 
of the Subordinate Judge of Cocanada in $.C. S. No. 180 of 
1938. 

D. Narasarajx for Petitioner. 


C. Rama Rao for Respondents. 
1. (1912) 3 K.B. 474." - . 
2 (1924) 47 M.L.J. 93: L.R. 52 LA. 1: LL.R. 48 Mad. 230 (P.C. 
*C, R. P. No. 486 of 1939. 4th October, 1940. 
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The judgment of the Court was delivered by 

Wadsworth, J.—This Civil Revision Petition raises a 
question of the interpretation of S. 9 of Madras Act IV of 
1938. The petitioner here was the plaintiff in the Court below. 
She sued on a promissory note for Rs. 600 dated 20th March, 
1935, which carried interest at 15 per cent. per annum. The 
plaint alleged a series of payments totalling Rs. 165 towards 
interest and thereafter a payment of Rs. 212 towards interest 
and principal on 15th March, 1938. The lower Court assumed 
the truth of the assertion in the plaint that the payments were 
towards interest without recording any finding on the subject 
and concluded that the balance left over after crediting these 
payments towards the interest. as scaled down under S.9 (1) 
of the Act would be available in reduction of the principal 
amount. It is contended that this interpretation of the section 
is wrong. 


S. 9 (1) stipulates that interest shall be calculated up to the 
commencement of the Act at the contract rate or at 5 per cent. 
whichever is less, that credit shall be given for all sums paid 
towards interest and that only such amount as is found outstand- 
ing, if any, for interest thus calculated shall be deemed payable 
together with the principal amount or such portion of it as is 
due. It is contended for the plaintiff who is the petitioner that 
the whole of the process laid down in this portion of S. 9 is a 
process in reduction of the debt for interest and that it does not 
contemplate any reduction of the amount due for principal. 
The process is firstly to calculate the interest which would have 
deen due at the rate of 5 per cent., then give credit for any pay- 
ments actually made towards interest, then give a decree for 
interest on the basis of this calculation together with the amount 
due for principal. It is contended that if the scaling down 
process results,in a smaller amount of interest than what has 
actually, been paid as interest there is no provision in S. 9 for 
carrying over this excess interest in reduction of principal. On 
the other hand, it is contended for the respondent that the words 
“ credit shall be given for all sums paid towards interest ” must 
be read as if they were “credit shall be given in reduction of 
the debt for all sums paid towards interest” and that the final 
words “or such portion, of it as is due” contemplate the reduction 
of ptincipal by the process of carrying over the excess amount 
paid towards interest. It seems to us that the interpretation 
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of the respondent involyes not only the addition to the section 
of words which are not in it, but also entails the solution of an 
ambiguity by giving the benefit of the doubt to the expropriator, 
which, as we have frequently held, is not permissible in interpret- 
ing an act of this nature. The view for which the petitioner 
contends is in accordance with the plain language of the section. 
It is also the view adopted by Horwill, J., in Muhammad Sahib 
v. Kunthanimal Sowcarl and we are of opinion that it is the 


correct view. It results in the conclusion that if the payments ' 


made towards interest are in excess of the amount of interest as 
scaled down, that excess amount will be retained by the 
creditor and will not be adjusted in reduction of principal; but 
there is nothing contrary to general principles in allowing a 
creditor to retain that which has been willingly paid to him. 

It follows that a finding is necessary on the correctness of 
the averments of fact in the plaint regarding the nature of 
these payments totalling Rs. 165 alleged to have been made 
‘towards interest. It is pointed out for the respondent that the 
result of the finding of fact regarding the nature of these pay- 
ments may be to enable him to put forward a plea of limitation 
based on the decision of the Privy Council in Ram Shah v. 
Lal Chand?, That is a matter which the lower Court will have 
to take into consideration. 

In the result therefore the petition is allowed and the suit 
is remanded to the trial Court for fresh disposal in the light of 
this judgment. Parties will be permitted to adduce fresh 
evidence. Costs will abide the result. 

K. S. — Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT: —Sm ALFRED Henry LIoNEL Leaca, Chief 
Justice AND MR. JUSTICE KRISHNASWAMI AIYANGAR. 


Gafflar Khan .. Appellani* (Defendant) 
v. . 
Syed Noor . .. Respondent (Plaintif). 


Limitation Act (IX of 1908), Art. 62—Action for recovery of money 
‘stolen—_Limitation. 

Wherea person has lost money by theft he can sue the thief for the 
recovery of the money quite apart from the crime but if he does, the suit 


1. (1940) 2MLJ 185. r 
2 (1940) 1 M.L.J. 895: L.R. 67 LA. 160: I.L.R. (1940) Lab. 470 (P.C.). 
"C.C.C.A. No. 36 of 1939. 17th October, 1940. 
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must be framed as one for money had and received, in which case it wilt 
be governed by Art. 62 of the Limitation Act which expressly relates to suits 
for money had and received. 


Rama Seshayya v. Sri Tripurasundari Cotion Press, Begwada, (1925) 50 
M. L.J. 520: I L.R. 49 Mad. 468 (F.B.), distinguished. 


Obiter: The English Law as to suspension of civil remedy until the felon 
has been convicted is not applicable in India as there is no distinction bere 
between a misdemeanour and a felony. 

Appeal against the decree of the City Civil Court at 
Madras, dated 21st March, 1939 and: passed in O. S. No. 565 of 
1937. 

E. Duraiswami Atyar and E. D. Jayaraman for Appellant. 

Rafiuddin Ahmad for Respondent. 

The judgment of the Court was delivered by 

The Chief Justice—This appeal raises an interesting ques- 
tion of law relating to limitation. The appellant posed as a 
Doctor, but he had no qualifications. On the 25th February, 
1934, the respondent had the misfortune to consult him and 
underwent an examination at the appellant’s consulting room in 
Yunus Ali Street in’ Triplicane. He had with him at the time a 
wallet, containing Rs. 1,500 in currency notes. The wallet was 
in one of the pockets of'the respondent’s coat. For the purpose 
of the examination he had to take off the coat and hehung it up 
ona nail in the wall. The appellant took the opportunity to 
steal the wallet and the respondent did not discover the loss 
until the next day. When he did so he laid a complaint against 
the appellant. This led to the latter’s arrest and conviction. 
The appellant was found guilty of the theft on the 24th July, 
1934 and sentenced to a period of six months’ imprisonment. 
On the 6th August, 1937, more than three years after the con- 
viction the respondent instituted in the City Civil Court the suit 
out of which this appeal arises for the purpose of recovering 
from the appellant the Rs. 1,500 stolen from him and damages 
for being deprived of the use of the money. The appellant 
pleaded the Limitation Act, but his plea was rejected.by the 
Principal Judge on the ground that the suit was one for the re- 
covery of a debt and that the case came within the Full Bench 
decision of this Court in Rama Seshayya v. Sri Tripuraswndari 
Cotton Press, Beswadal. 





“1. (1925) 50 M-L.J. 520: LL.R. 49 Mad. 468 (F.B.). 
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In the first place, the appellant says that in view of the 
wording of the plaint the suit must be treated as one for the 
recovery of compensation for a wrong done to the plaintiff. In 
the second place, he says that even if the plaint can be treated a8 
embodying a claim for the recovery of a debt the case does not 
fall within the Full Bench decision (Rama Seshayya v. Sri 
Tripurasundart Cotton Press, Beswada+) and that the appro- 
priate Article would be Art. 62, which would also mean that the 
suit was time barred. Asso often happens the plaint is very 
loosely drawn, but the Court is prepared to assume that the 
claim set forth in the plaint is a claim on the debt and nota 
claim for the recovery of compensation, apart from a plea that 
the appellant should pay interest by way of damages on the 
money for the period during which the respondent was deprived 
of its use. The Principal Judge has rejected the respondent’s 
claim for interest on the debt aud has granted him a decree for 
merely Rs. 1,500 with costs. The respondent has not objected 
to the decision with regard to interest and therefore so far as 
. this Court is concerned the suit is merely a suit for the recovery 
of Rs. 1,500. If the suit were to be regarded as a suit for 
damages it is common ground that it would be time barred. 

In Rama Seshayya v. Sri Tripurasundari Cotton Press, 
Beswadai, a shareholder sued a company for the recovery of a 
dividend which had not been paid to him. The Court had to 
consider which of four Articles of the Limitation Act applied, 
namely, Art. 62, 115, 116 or 120, The Cout held that the 
Limitation Act does not contain an article applicable to a debt 
simpliciter and therefore the residuary Art. 120 was the only 
one applicable. Art. 62 prescribes a period of three years for a 
suit to recover money payable by the defendant to the plaintiff 
as money received by the defendant for the plaintiffs use; but 
the Court did not consider that this article applied, to a suit by a 
shareholder to recover a dividend payable to him by the 
company. If Art. 62 does not apply in the present case, it is 
clear that Art. 120 must apply on the same parity of reasoning 
as is set forth in the judgment in Rama Seshayya v. Sri Tripura- 
sundari Cotton Press, Beswadat. 

In the present case the trial Judge considered thåt'it would 
not be possible where a person bas stolen another person’s 
money to regard the money as' being- money had and received 








L (1925) 50 M.L-J. 520: I.L.R.'49 Mad. 468 (F.B.). 
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for the benefit of the victim, but the learned Judge did not con- 
sider the matter in the light of ‘authority. A person who has 
suffered from the tortious act of another can always waive the 
tort and if money has been stolen from him he can sue for the 
recovery of the money on the basis that the money has been 
received to his use. This is a legal fiction, but it is a fiction 
which has found recognition for a great length of time. In 
Neate v. Harding1, it was expressly held that it was open to a 
plaintiff to waive a tort and sue for money had and received. 
When the tort amounts to felony, the English law, however, 
requires the felon to be brought to justice before a civil suit is 
instituted, on the theory that the primary consideration is the 
vindication of the law. (See Chowne v. Baylis? and Smith v. 
Selwyn3.) It is unnecessary for the Court to consider whether 
this rule should be applied in India, but it may be pointed out 
that there is nothing in the Limitation Act which suggests the 
application, that in this country there is no distinction between a 
misdemeanour and a felony, and that in England the rule does 
not apply when the tort isa mere misdemeanour. But we will ` 
assume for the purpose of this case that it dues apply, because 
the appellant has been convicted and was convicted more than 
three years before suit. 


It is beyond reasonable argument that where a person has 
lost money by theft he can sue the thief for the recovery of the 
money, quite apart from the crime, but if he does, the suit must 
be framed as one for money had and received, in which case it 
is governed by Art. 62, as this article expressly relates to suits 
for money had and received. Of course, if he likes he may sue 
for the recovery of damages by way of compensation, but here 
again the period of limitation will be three years, as both sides 
admit. As the respondent sued on the debt and as in the 
peculiar circufnstances the suit must be regarded as a suit for 
money had and received it does not fall within Rama Seshayya 
v. Sri Tripurasundari Cotton Press, Bezwada* but within 
Art. 62, and therefore is clearly time barred. 


The appeal will be allowed with costs in the trial Court; but 
in this Court each party will bear his own costs, the appellant 





1. (1851) 6 Ex. 349: 20 L-J. Ex. 250. 2. 31 L.J. Ch. 757. 
3. (1914) 3 K.B. 98. 
4. (1925) 50 M L.J. 520: LL-R. 49 Mad. 468 (F.B.). 
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having succeeded on the law point, but having failed on the 
contention that there was no theft. 


K. S. Appeal alowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—MR,. JUSTICE HoRWwILL, 


Manikka N. Perumal Aiyar .. Petihoner* (Petitioner- 
Plamtif) i 
V. 
Srinivasa Aiyangar .. Respondent ( Respondent- 
Defendant). 


Civil Procedure Code (V of 1908), O. 33, rr. 5 and 7—A pplication to rus 
in forma pauperis—Plea of res judicata raised by defendani—Court looking 
into evidence—Dismissal of application as disclosing no couse of action— 
Propriety—Interference in revision. 

Where the lower Court held on looking into the counter-afidavit filed 
by the defendant and certain other documents produced by him that the suit 
was barred by res judicata and consequently dismissed the plaintiff's applica- 
tion for leave to sue in forma pauperis under O. 33, r. 7 (d), Civil Procedure 
Code, on the ground that the plaint did not disclose any cause of action, 

Held, that the lower Court acted wrongly in looking into the evidence in 
the case at that stage, and that as the application itself did not disclose any 
want of cause of action the Court should have granted leave to the applicant. 


Held, further, that as the application had been rejected on a ground not 
contained in O. 33, r. Sof the Code the lower Court acted without jurisdic- 
tion, and its order was liable to be set aside by the High Court in revision. 


' Petition under S. 115 of Act V of 1908 praying tbat the 
High Court will be pleased to revise the order of the Court 
of the District Munsif of Manamadura dated 14th August, 
1937 and made in O. P. No. 35 of 1936. 

K. Vythinathan for Petitioner. 

S. Krisknaswami Atvyangar and R. Kesava Atyanger for 
Respondent. 


The Court delivered the following . 

Jupcuent.—This is a revision petition against the order 
of the District Munsif of Manamadura dismissing an applica- 
tion for leave to sue in forma pauperis on the ground that the 
application did not disclose any cause of action. 

Ti is conceded that the application itself did disclose a 
cause of action; but the learned Distrigt Munsif, after seeing 
the counter of the defendant and looking into certain documents 


*C. R. P. No. 1652 of 1937. 20th September, 1940. 
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produced by him, held that the suit was ‘barred by res judicata. 
The question that arises in this petition is whether the Court 
was right in considering the counter and documents and dismis- 
sing the application on that account. A further point arises 
whether, even if he ought not to have done so, this Court can 
entertain a revision petition on the ground that there was an act 
without jurisdiction. f 

O. 33, r. 5, Civil Procedure Code, says that the Court 
shall reject an application for permission to sue as a pauper if 
any ove of five conditions is fulfilled. The condition with 
which we are here concerned is set out in sub-r. (d), “where 
his allegations do not show a cause of action.” R. 6 says that 
where the Court sees no reasons to reject the application on any 
of the grounds stated in r. 5 it should fix a day for receiving 
evidence in proof of pauperism and for hearing any evidence 
adduced in disproof thereof. R. 7 (2) says that (on the day of 
hearing after notice) the Court shall also hear any argument 
which the parties may desire to offer on the question whether 
on the face of the application and of the evidence (if any) 
taken by the Court as herein provided, the applicant i is or is not 
subject to any of the prohibitions specified in r. 5. R. 7 thus 
makes it clear that although the Court may admit an application, 
it is still open to it, after hearing the other side, to reject the 
application on any of the grounds set out in sub-rr. (a) to 
(e). With regard to sub-rr. (a), (b), (c) and (e), evidence’ 
may be necessary before it is possible to decide whether the 
application should be rejected or not, but it is difficult to see 
how evidence can help the Court with regard to sub-r. (d) ; for 
the application can only be rejected on ground (d) if the alle- . 
gations in the application itself do not show a cause of action. 
For deciding whether the application should be rejected on that 
ground, arguments of the other side may be very helpful but 
hardly the evidence. One can however envisage cases in which 
something issaid in the application which suggests, although not 
very directly, that there may not be a cause of action. In such ` 
cases it is perhaps arguable, although I should be very reluctant 
to accede to the argument, that the Court may look into the 
counter and’ have regard to evidence in order to clarify what is 
already in, the application. But in the present case there is 
admittedly nothing in the application which even suggests that 
there is no cause of action. The learned Munsif thought that 
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the plaintif was playing a fraud on the Court in not mentioning 
the previous litigation which would operate as res judicata; but 
I do not think that the plaintiff is bound to set out in the plaint 
defences that may be open to the defendant. Even if he ought 
to have done so, this omission to do so would not make his 
application liable to be dismissed under O. 33, r. 5 (d). 

Sourendra Nath v. Jatindra Nathi has been relied on by the 
learned Advocate for the respondent i in support of the lower 
Court’s order; but I do not find in it anything which helps the 
respondent, 

The other question is: whether this Court should interfere 
in revision. O. 33, r. 5 gives five grounds upon which an 
application for permission to. sye in forma. ‚pauperis can be 
rejected. If a Court rejects it on some other ground not set 
out in O. 33, r. 5, that Court acts without jurisdiction and this 
Court has therefore jurisdiction to interfere in revision. The 
learned advocate for the respondent relies on a decision of 
Beasley, C. J., Subbayyar v. Vallappan Ambalam2, In that case, 
there was something in the application to sue'in forma pauperis 
which indicated that the ‘suit might be barred by res judicata, 
and the lower Court admitted certain evidence which threw 
further light on this reference to earlier litigation in the appli- 
cation. The learned Chief Justice, while finding that the lower 
Court ought not to have gone into such an enquiry, thought that 
its doing so was not an act in excess. of its jurisdiction. That 
was a case such as I referred to in the last paragraph, in-which 
there were grounds set out in'thée application which afforded a 
basis for the lower Court’ s orderand whereit might be said that 
the enquiry helped to ‘elucidate something that was set out i in the 
application. Where, however, there is nothing i in the applica- 
tion which suggests that the Court has no jurisdiction, then 
clearly the Court cannot reject the application i on the ground 
that ‘his allegations do not show a cause of actién.’ Sundaram 
Chetty, J., says in Ramachandra Raju v. Venkiahs: $ 


“The non-existence of the causé'of action should'appear clearly on the 
face of the application itself and the Court acts ewithout jurisdiction in 
travelling beyond the four corners of the application.” 

‘The learned Chief Justice in'the Full Bench decision of 
this (Court i in Rathnam Pilla, vi Pappa, re Says with regard 








1. A.I.R 1925 Cal. 990. 2. (1937) M.W.N. 415., 
3. (1926) 52 M.L.J. 330. 4:. (1902713 M.L.J. 292 (F.B.) 
P : 


Burn, J. 
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to the old Act which contained the same.provisions : 


“I consider the Munsif acted illegally in allowing evidence to be put in 
on behalf of the defendant with reference to the merits of the claim of the 
party applying for leave to sue in forma pauperis and in dismissing the 
application on the ground that on the evidence on record the applicant had no 
subsisting cause of action.” 


That decision was given in a revision petition and the 
order of the lower Court seems to have been set aside. 

This petition is therefore allowed with costs in this Court 
and the application is restored to file and remitted to the lower 
Court for disposal according to law. : 

B.V.YV. Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present:—Mr. Justice Burn AND MR. JUSTICE 
MOCKETT. 


The Public Prosecutor .. Petitioner* 
v. 
S. Venkatasubramanyam .. Respondent (Accused). 


Madras Children Act (IV of 1920), Ss. 3 and 22—Conviction for murder 
—Accused under 16 at date of offence and over 16 at time of conviction— 
Proper sentence. ' 

Where an accused who was convicted for murder though under 16 years 
of age at the time of the commission of the offence was over 16 years at the 
time of the conviction he cannot be called a ‘young person’, and S. 22 of Act 
TV of 1920 does not impose any bar against sentencing him to death or trans- 
portation. It is the time of the conviction and not the time of the commission. 


of the offence that is important. r 
Youth alone is not a reason for mitigating punishment but as the effen- 
der was below 18 years, a sentence of transportation for life was proper. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying that the High Court will be pleased to 
revise the order of the Court of Session of the Chittoor Divi- 
sion dated 17th July, 1940 and passed in Sessions Case No. 14 
of 1940. A : o 

Patitioner in person. f 

C. K. Venkatanarasimhan for Respondent. 

The judgment vf the Court was delivered by 

Burn, J—The learned Public Prosecutor has brought up- 
in revision the order passed by the learned Sessions Judge of 
Chittoor in S. C. No. 14 of 1940. In that case the accused 


“Cri. R. C. No. 799 of 1940. 48th November, 1940. 
(Cri. R. P. No. 753 of 1940). 
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Venkatasubramanyam was charged with abetment of murder 
(Ss. 302 and 114 of the Indian Penal Code). The assessors 
unanimously expressed the opinion that he was guilty and the 
learned Sessions Judge found him guilty under Ss. 302 and 114 
but the learned Judge, instead of passing any sentence upon the 
accused, has reported the case to Government for orders under 
S. 27 of the Madras Children Act (IV of 1920). Pending the 

ers of the Government the learned Judge has ordered the 
accused to be detained in the Senior Certified School at Chingle- 
put. 


The order of the learned Sessions Judge is based upon the 
fact that the accused was under 16 years on the 8th of February, 
1940, when this dreadful crime, as the learned Judge properly 
calls it, was committed. The learned Judge says that the 
accused was a ‘young person’ as defined in S. 3 of the Madras 
Children Act (IV of 1920) and therefore he cannot be sen- 
tenced to death or transportation for life—vide S. 22 of the 
same Act. The learned Judge has however failed to notice that 
the point of time that is ‘material in considering whether an 
offender ia a ‘young person’ or not is the time at which the 
sentence is to be pronounced, S. 22 says: 


Now, on the 17th of July, 1940, when the learned Sessions 
Judge had concluded this trial and was in a position to pass 
sentence, the accused in this case was no longer a ‘young 
person.’ The learned Judge’s finding is that the accused may 
be taken to have been born on the 10th of June, 1924. The 
learned Judge has pointed out that there has been some altera- 
tion of the final figure in the Sanskrit College Register, which 
he treated as evidence for purposes of the case, but even if the 
figure is properly recorded as 1924, it is clear that the aocused 
was over 16 at the time of the trial of the case. He was not 
therefore a ‘young person’ and S. 22 did nat impose any bar 
against sentencing him to death or transportation. This is 
«nade clear by a reference to the definition of ‘youthful offender’ 
in S. 3 of the Act. It is there stated that a ‘youthful offender’ 
means any person who has been convicted of an offence punish- 
able with transportation or imprisonment and who at the time 
yf such conviction was under the age of sixteen years. It is 
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therefore the time of the conviction-and not the time of the 
commission of the offence that is important. 

The order of the learned Judge must therefore be set 
aside. In considering the sentence that ought to be passed in 
this case we are obliged to note that the crime was a peculiarly 
despicable one. The person murdered was a very old and in- 
firm lady and she was murdered for the sake of her 
valuable gold chain that she was wearing round her neck and a 
ring that she wore on her hand. She was murdered by strangu- 
lation, the actual strangling being done by one Raghavalu at the 
instigation of the accused, Wenkatasubramanyam. . Why 
Raghavalu was tendered a pardon and thereby enabled to get 
off scot-free we do not know. Learned counsel for the respon- 
dent in this case has pointed out the great disparity in fortune 
between Raghavalu and the respondent. Raghavalu who, did 
the actual murder gets off wholly free.. The respondent who 
conceived and instigated the murder but did not commit it is in 
danger of being hanged. That however by itself is not of 
course a reason for mitigating the punishment of this respon- 
dent. We have frequently stated that youth alone is not a 
reason for mitigating punishment in murder cases, but those 
cases have usually been cases of offenders above the age of 18. 
It is very rarely that young murderers under 18 are sentenced 
to death. We shall therefore sentence the: respondent’ in this 
case to transportation for life. It is not a case in which we are 
able to make any recommendation on his behalf to the Provin- 
cial Government. f 

K. S. a Order set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mer, Justice Horwuzr, 


Jampa Sattiraju and others .. Petitioners* (Petitioners) 
: v. i 
Kallepara Venkatasatyam and Respondents (Respondents 

others. s es 2 to 5). 


Madras Agriculturists’ Relief Act (IV of 1938), S.3 (3)—Debt—Mean- 
ing of —Advonces made by poriner to firm—Portners agriculturists—Right to 
hove advouce scaled down—Advance whether constitutes debt. 

An advance made by one partner to the partnership does not entail a 
litbility by the partners to repay that advance But rather a mere right in 


L 





* CR, P. No. 1335 of 1938. K - 16th August 1940. 
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equity to have a claim on tHe assets to the extent of the advance at the time 
of the dissolution of the partnership. Consequently, such an advance cannot 
be‘scaled down as a debt where the partners of the firm are shown to be 
agriculturists within the meaning of the Madras Agriculturists’ Relief Act. 


There is no reason to suppose that “debt” in S. 3 (3) of the Act is meant 
to include, contrary to usage, an unascertained amount; “lability” in that 
clause means a legal liability, a liability enforceable at law. 

Petition under Ss. 115 of Act V of 1908 and 224 of the 
Government of India Act, 1935, praying that the High Court 
will be pleased to revise the order of the Court of the District 
Munsif of Narasapur in C.M.P. No. 740 of 1938 in O. S. No. 
215 of 1931. i 

'P. Satyanarayana Rao and S. Venugopala Rao for 
Petitioners: 

T. Satyanarayana for Respondents. 

. «The Court delivered the following 


‘JupcMENT.—The plaintiffs and the “defendants were 
partners and had advanced various sums of money to the 
partnership. The plaintiffs filed-the present suit for accounts, 
and after the preliminary decree had béen passed and the matter 
was in the hands of the Commissioner, who was directed to 
take accounts, the defendants filed an application asking the 
Court to direct the Commissioner to work out the individual 
debts of the partners in accordance with the provisions of the 
Madras Agriculturists’ Relief Act. The petition was dismissed 
on the ground that although all the partners were agriculturists, 
the Act could not apply to a partnership or to money advanced 
by partners to their business. 


` The defendants’ case, as put in this Court, is that from the 
‘ery inception, these debts were debts within the meaning of 
S. 3 (3) of the Act. It seems to me that this argument cannot 
be accepted. When the money was advanced, it was advanced 
to the partnership and although a partnership has no corporate 
existence, yet one can speak of partnership assets and these 
advances Were intended to be assets of the partnership. The 
right of the partners to recover these advances could only arise 
upon a dissolution of the partnership. No obligation arose, at 
the time the advances to the partnership were made, to return 
upon demand or otherwise the money go advanced. A debt 
implies a legal liability to repay; and while the partnérship ‘was 
in being, there was no legal liability on the other partners to 
repay the advances made to the partnership. The only way in 
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which the advance could be recovered “was by the equitable 
action of the Court at the time of the dissolution of the 
partnership. Even then, there is no obligation to one partner 
by the other partners with regard to individual advances. The 
partner who made the advance has merely an equitable right to 
have the advance repaid out of the assets of the partnership. 

A further difficulty that arises in accepting the contention 
of the learned advocate for the petitioners is that until the 
Court passed a final decree—or at any rate had passed orders 
after receiving the Commissioner’s report and hearing objec- 
tions thereon—it was impossible to know what amount should 
be paid to the various partners. Until all the disputes arising 
between the partners had been considered and adjudicated upon 
by the Court, there could have been no debt and therefore 
nothing to which the Act could be applied. Until the final 
decree was passed, there was no debt by one partner to another. 

Wood v. Scoles! has been quoted to show that loans to a 
partnership stand on a different footing from capital advances 
by the partners. That may be so; but in that particular case, 
the distinction between loan and capital was to be found in the 
agreement between the partners at thetime the partnership came 
into existence. Such an agreement would be enforced by the 
Court when the assets were distributed upon dissolution. I 
find nothing in that case to suggest that there was any legal 
liability on one partner to another to repay these advances. In 
Doraisami Padayachi v. Vaithilinga Padayachi’, a Full Bench 
of this Court was called upon to consider whether a promise by, 
a partner to pay what was due on accounts on winding up wasa 
promise to pay a debt which would operate to save limitation, 
The learned Judges felt themselves called upon to define the 
word ‘debt’. They say: i 

“We think the word ‘deb? ..... must be taken to have been used in its 


ordinaryaneaning of a sum payable in respect of a money demand recovera- 
ble by action.” 


An opinion was expressed by Sir John Wallis, C. J., that 
a debt has always meant an ascertained amount. 

It is argued that the word ‘debt’, as defined in the Madras 
Agriculturfsts’ Relief Act, has a wider meaning than, that 
ordjnarily, given to it. “Debt” is defined in the Act as “any 








1. (1866) 1 Ch. App. 369. 
2 (1916) 32MLL.J, 422: I.L.R. 40 Mad. 31 (F.B). 
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liability in cash or kittd whether secured or- unsecured, due 
from an agriculturist...... ” There is no reason to suppose 
that debt is meant to include, contrary to the ordinary usage, an 
unascertained amount. However that may be, it is quite clear 
from this definition that it is a liability, and ‘liability’ must 
mean a legal liability, a liability enforceable at law. An 
advance made by a partner to the partnership does not entail a 
liability by the partners to repay that advance, but rather, as I 
have already pointed out, a mere right in equity to have a claim 
on the assets to the extent of the advance at the time of the 
dissolution of the partnership. Muthammal v. Sivakams 
Ammall, has been referred to to show that the word ‘liability’ is 
not always given the meaning that I have given to it above, but 
the question that arose there was whether a son is liable to pay 


what his deceased father would have had to pay by way of | 


mesne profits. In considering that point, the learned Judges 
were not concerned with the definition of the English word 
‘liability’, which is a word that has acquired a technical 
Meaning, but rather to ascertain whether the ancient texts 
required the son under the circumstances to pay mesne profits. 
I do not find anything in that judgment which has any material 
bearing on the point at issue in the present case. I need not 
discuss Mathu v. Achu3, in which there was a transfer of an 
actionable claim; and in which it was held that there can be a 
debt even though some calculation may be necessary to ascertain 
how much it is. 

In the result, this petition fails and is dismissed with 
costs. 

B. V. V. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE WADSWORTH AND MR, JUSTICE 
PATANJALI SASTRI. ° 


S. Ramasubbier and another ... Appellants* (Respondenis- 
Plaintiffs) 
v. i 
P. Rama Aiyar and others .- Respondents (Petitioners- 


Defendants). , 
Madras Agriculinrists’ Relief Act (IV of 1938), S. 8, Explanation— 


Scope. . 
ee t 


1. (1925) 21 L.W. 606. 
2 (1934) 67 M.L.J. 158: IL.R. 57 Mad. 1074. 
* A.A.O. Nos. 101 and 160 of 1940. 4th November, 1940. 
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On 14th August, 1922, ond P and his sons R and V executed a promis- 
sory note for Rs. 7,000 in favour of S on whose death his two sons X and Y 
divided the debt between them and in pursuance thereof, the debtors R and. 
V executed on 19th August, 1925, two promissory notes one to X for 
Rs. 4,900 and another to Y for Rs. 2,600. On 13th Angust, 1928, R and F and 
the other two sons of P who had not joined inthe execution of the earlier 
pronotes executed two pronotes for Rs. 5,400 and Rs. 2,200 to X and Y res- 
pectively in renewal of the two promissory notes of 1925. .In June, 1931, V 
separated himself from his brothers, and the other three brothers who 
continued joint, executed promiasory notes for Rs. 5,963 and Rs. 2,425 res-' 
pectively in settlement ,;of the debts due under the notes of 1928. X and Y 
obtained decrees on 16th September, 1933 and 6th February, 1933, on their, 
respective promissory notes. The lower Court scaled down the decrees with 
reference to the principal sum of the promissory note of 14th August, 1922, 
apportioning the amount scaled down between the two decree- holders i in the 
ratio of Rs. 4,900 to 2,600. On appeals by the decree-holdersa, 


Held, (1) that. the various notes were executed on behalf of the joint 
family of P and his sons, and the debtors were substantially the same being 


the joint family. Doratkanwn Odayar v.  Veerasami Padayachi, (1940) 2 
ML J. 651, followed ; 


(2) ‘that the creditor in respect of each set of promissory notes executed 
subsequent to the partition in the creditor’s family is the same, namely, X 
and Y respectively. The debt.due under each of these decrees can be traced 
back through successive renewals to'the two pronotes of 19th August, 1925; 


(3) the earliest note of 14th August, 1922, having been executed to S the 
father, and the debt having been ‘split up at the subsequent partition between 
X and Y the debt cannot be said to be renewed or included in e fresh docu- 
ment within the meaning of the Explanation to S., 8, although the sums for 
which the later pronotes were executed were equal in the aggregate to the 
original debt. The scaling down process will therefore have to stop with 
and not go beyond the two promissory notes in favour of X and ‘Y respec- 
tively of 19th August, 1925. 

Appeals against the order of the Court of the Subordinate 
Judge of Tinnevelly dated 31st October, 1939 and made in I.A. 
No. 158-of 1938 in Q. S. No. 49 of 1933 and I. A. No. 307 of 
1939 (I. A. No. 735 of 1938 in O. S. No. 739 of 1932, District 


Munsif’s Court, Tinnevelly) r respectively. 

T. M. Ramaswami Aiyar for Appellants. 

B.C. Seshachala Atyar for Respondents. | 

The judgment of the Court was delivered by 

Patanjali Sastri, J.—These are appeals preferred by 
decree-holders against orders scaling down their dectees under 
S. 19 of Madras ‘Act IV of 1938. The debts which had ripened 
into these decrees had their origin in a promissory note for 
Rs?.7,000°executed by one Pichumani Aiyar and two of his 
sons Rama Aiyar and Venkatachalam Aiyar on 14th August, 
1922, in favour of Srinivasa Aiyar, the father of these decree- 
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holders. After Srinivasa Aiyar died, there was a partition 
between the two sons on 15th May, 1925, at which the debt was 
divided between them and in pursuance of the division the 
debtors Raina Aiyar and Venkatachalam Aiyar executed on 
19th August, 1925, a promissory note for Rs. 4,900 to the 
appellant in C. M. A. No. 101 and another promissory note for 
Rs. 2,600 to the appellant in C. M. A. No. 160, their father 
having died in the meantime. -On 13th August, 1928, Rama 
Aiyar and Venkatachalam Aiyar and the other two sons of 
Pichumani Aiyar who did join in the execution of the earlier 
notes executed two promissory notes for Rs. 5,400 and 
Rs. 2,200 respectively in discharge of the prior notes for 
Rs. 4,900 and Rs. 2,600 referred to above. In June, 1931, 
Venkatachalam Aiyar separated himself from his brothers by 
executing a release deed and on 5th of August, 1931, the other 
three brothers who continued joint executed promissory notes 
for Rs. 5,963 and Rs. 2,425 respectively in settlement of the 
debts due under the notes of 1928. The appellant in C. M. A. 
No. 101 brought O. S. No. 49 of 1933 for recovery of the 
amount due under his promissory note and obtained a decreeon 
16th September, 1933 and the appellant in C. M. A. No. 160 
sued in O. S. No. 739 of 1932 for the amount due to him and 
obtained a decree on 6th February, 1933. These decrees have 
been. scaled down by the Court below, with reference to the 
principal sum advanced under the original promissory note of 
14th of August, 1922, and the question for consideration in 
these appeals is whether in the circumstances mentioned above, 
the debt can be said at each stage to have been renewed or in- 
cluded in a fresh document in favour of the same creditor with- 
in the meaning of the explanation to S. 8 of the Act. 


. We have already held in Doratkannu Odayar v. Veera- 
sami, Padayacht!, that when a member of 4 joint family 
executes a fresh document for a pre-existing liability binding on 
the family but incurred on its behalf by another member, such 
previous debt can be regarded as renewed or included in a fresh 
document within the meaning of the explanation, as the debtor 
in each case is the same person, namely, the joint family. It is 
not disputed in this case that the various promissory notes were 
executed on behalf of the joint family of Pichumani Aiyar and 
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42 THE MADRAS LAW JOURNAL REPORTS. [1941 


his sons. It follows, therefore, that so fdr as the debtors under 
the various promissory notes are concerned, they are sub- 
stantially the same. The question next arises whether the 
creditor or creditors under the successive promissory notes can 
also be said to be the same. Here again, it will be seen from 
the facts mentioned above that the creditor in respect of each 
set of promissory notes executed subsequent to the partition in 
the creditors’ family is the same, namely, the appellant in each 
of these appeals. The debt due under each of these decrees can 
thus be traced back, through successive ‘renewals’ to the pro- 
missory notes executed on the 19th of August, 1925. 


Learned Counsel for the respondent would, also, have us go 
further back to the first promissory note of the 14th of August, 
1922 and take the sum of Rs. 7,000, advanced thereunder as the 
principal sum for purposes of scaling down the decrees under 
S. & We are, however, unable todo so. As stated already, 
the earliest note was executed in favour of Srinivasa Aiyar, the 
father, and at the partition that took place after his death, the 
debt was split up into two unequal parts and the appellant in 
each of these appeals got the debtors to execute a separate pro- 
missory note for the portion of the debt allotted to him and 
these notes have been renewed subsequently from time to time. 
It has been argued that in view of the definition of ‘creditor’ as 
including “his heirs, legal representatives and assigns,” the 
promissory notes taken by the sons of Srinivasa Aiyar though 
for distinct portions of the debt due under the original note ` 
executed in his favour must be regarded as a renewal of that 
debt or at all events as its inclusion in fresh documents. But it 
seems to us that the explanation to S. 8 requires that the debt 
must continue in substance to be the same though the amount 
and the parties under the various documents given as vouchers 
for it need not be strictly identical. This requirement cannot 
be regarded as satisfied when the debt is divided among the 
heirs of the creditor and the debtor executes a separate instru- 
ment for a part of*the debt in favour of each of such heirs. 
We are therefore of opinion that the promissory notes executed 
by the debtors separately in favour of the two sons of Srinivasa 
Aiyar for portions of the original debt allotted to them at the 
partition cannot be said to represent a renewal of the original 
debt or its inclusion in fresh documents within the meaning of 
the explanation, although the sums for which such promissory 
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notes were given equal*in the aggregate to the amount of the 
original debt. 

It follows that the decree in each case must be scaled down 
with reference to the amount of the promissory note executed 
in favour of each of the appellants on the 19th of August, 1925. 
The order of the Court below is set aside and the applications 
are remitted to the lower Court for disposal in the light of this 
judgment. As the appeals have not fully succeeded, we direct 
the parties in each case to bear their own costs. 

K. S. , Orders varied. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE LAKSHMANA Rao. 
Thoonga Vedan alias Chinnama 


Naicken and others .. Petitioners* 
v. 
Perumal Goundan and others .. Respondents. 


Criminal Procedure Code (V of 1898), S. 147—No order for cosis tn 
decision under—Subsequent order awarding costs—Sustainability. 

Where there is no order as to costs in the decision under S. 147 of the 
Criminal Procedure Code a subsequent order awarding costs is unsustaina- 
ble. 

Petition under Ss. 435 and 439 of the Code of Criminal 


Procedure, 1898, praying that the High Court will be pleased to - 


revise the order of the Court of the Sub-Divisional Magistrate 
of Namakkal dated 20th March, 1940 and passed in M. C. No. 
56 of 1939. 

V. T. Rangaswami Aiyangar and T. R. Ramachandran 
for Petitioners. 

K. S. Jayarama Aiyar and S. Arunachalam for Respon- 
dents. 

A. S. Sivakaminathan for The Public Prosecutor for the 
Crown. ° 

The Court made the following . 

Orver.—There was no order as to costs in the decision 
under S. 147 of the Code of Criminal Procedure and the award 
of costs by a subsequent order cannot be supported. The 
Revision Petition is therefore allowed and the order as to costs 
is set aside. j 

K. S. —— : Petition allawed. 


- "Cri. R. C. No. 257 of 1940. 29th October, 1940. 
(Crl. R. P. No. 246 of 1940). 


Thoonga 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-Mr. JusTICE LAKSHMANA Rao. 


The Public Prosecutor .. Appellant* 
v. 
Kanholi Kunhiraman Nayar .. Respondent (Accused). 


Indian Post Office Act (VI of 1898), Ss. 52 and 53—Offence under— 
Prosecution for—Sanction of postal axthorities—If essential to confer juris- 
diction on Court—Acts constituting also the minor offence under S. 53—E fect. 

A postman was charged with an offence under S. 52 of the Indian Post 
Office Act for secreting two letters in course of transmission by post and he 
was committed for trial by the Court of Session. On a preliminary objec- 
tion, 

Held, the offence under S. 52 of the Post Office Act can be taken 
cognizance of without a complaint by the Director-General of Posts and 
Telegraphs or the Postmaster-General and therefore the commitment was 
legal. That the acts also constitute the minor offence under S. 53 of the Act 
is no bar to the trial for the offence under S. 52. 


Appeal under S.417 of the Code of Criminal Procedure, 
1898, against the acquittal of the aforesaid respondent 
(accused) by the Assistant Sessions Judge of Ottappalam of the 
Court of Session, South Malabar Division in S. C. No. 44 of 
1940 on his file. 

N. Somasundaram for Appellant. 

K. S. Sundaram for Respondent. 

The Court delivered the following 

JUDGMENT.—The respondent a postman was charged by 
the police with an offence under S. 52 of the Indian Post 
Office Act for secreting two postal articles in course of trans- 
mission by post and he was committed for trial by the Court of 
Session of that offence. There was no complaint by order of 
or authority from the Director-General or Postmaster-General, 
and a preliminary objection was taken to the trial on the ground 
that the acts also constitute the minor offence under S. 53 of. 
the Indian Post Office Act of detaining the postal articles, 
which atcording to S. 72 of the Indian Post Office Act cannot 
be'taken cognizance of unless upon complaint made by order of 
or authority from tlte Director-General or Postmaster-General. 
The objection was upheld and the respondent was acquitted. 

Hence,this appeal by the Provincial Government that the 
order of acquittal capnot be supported. The offence under 
S. 52 of tite Indian Post Office Act can be taken cognizance of 





*Crl. A. No. 716 of 1940. 3rd December, 1940. 
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without any complaint, and the commitment was legal That 
the acts also constitute the minor offence under S. 53 of the 
Indian Post Office Act is no bar to the trial of the offence under 
S. 52 of the Indian Post Office Act and the respondent ought to 
haye been tried for that offence. The order of acquittal is 
therefore set aside and the respondent will be tried in accord- 
ance with law. 


K. S. Order set aside. 





[FULL BENCH] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PResent:—Siz ALFRED Henry LroneL LeacH, Chief 
Justice, Mr. Justick PANDRANg Row, MR. JUSTICE ABDUR 


RAHMAN, MR. JUSTICE KRISANASWAMI AIYANGAR AND MR 
JUSTICE PATANJALI SASTRI. 


Thondam Annamalai Mudali .. Appellani* (Plaintif) 
v. 
Tiruttani Ramasami Mudali and 
others .. Respondents (Defendants). 


' Civil Procedure Code (V of 1908), S. 47—Scope and Op plicability—S mii 
by stranger ouction-purchaser against judgment-debtor for delivery of pos- 
session—If barred by S. 47, Civil Procedure Code—Awuciion- purchaser 
whether “representative of decree-holder"—Applicadility of S. 47 to dispute 
between auction-purchaser and private purchaser after attachment from 
judgment-debtor. 

In execution of a money decree certain immovable property was 
attached on 18th September, 1921. On 26th September, 1921, the judgment- 
debtor’s widow sold thé property to X. On 7th January, 1922, the property 
was sold in execution proceedings and 4 a stranger became the auction- 
purchaser. On Ist March, 1932, 4 filed a suit for possession of the 
property. The suit was resisted by X who contended that S. 47, Civil 
Procedure Code, was a bar to the institution of the suit. 

Held (Patoniali Sastri, J, dissenting), (f) A stranger who purchases 
property ata Court auction held in execution of a money decree, is not a 
representative of the decree-holder. 

Per Patanjali Sasiri, J—Such a stranger purchaser is to be regarded as 
a representative of the decree-holder, but in his case as soon as the sale 
is confirmed and the purchase money is paid to the decree-holder the debt 
due under the decree is satisfied pro tanto or in full as the case may be and 
eo far as the property sold is concerned the execution isatanend. There- 
fore the delivery of possession to a stranger purchaser cannot be said to 
relate to execution, discharge or satisfaction of the decree, . . 


a 


*S. A. No, 86 of 1935. 25th October, 1940. 
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By the Coxrt.—Such stranger-auction-purchaser is not entitled to apply 
for possession as against the judgment-debtor or his representative in 
interest under S. 47, Civil Procedure Code. 

Gi) S. 47, Civil Procedure Code, does not apply to a case where the 
dispute arises between a party and bis own representative or between two 
persons who both represent the same party. 

(#i) The suit is therefore not barred by S. 47, Civil Procedure Code. 

Case-law discussed. 

Subbu Thayammal v. Chidambara Asari, (1901) ILR. 25 Mad. 383; 
Sorimuthu Pillai v. Muthukrishna Pillan (1932) 65 M.L J.253: I L.R. 56 Mad. 
808 and Narasimha Aiyar v. Venkaiachalapatht Atyor, (1933) 67 M.L.J. 207: 
LL.R. 57 Mad. 457, overruled. 


Appeal against the decree of the District Court of Chittoor 
in A. S. No. 55 of 1934 preferred against the decree of the 
Court of the District Munsif of Tirupati in O; S. No. 69 of 
1932. 

K. Rajah Aiyar and V. Ramaswams Aiyar for Appellant. 

T. M. Krishnaswams Aiyar and T. K. Srinivasathatha- 
chariar for Respondents. 


Krishnaswami Aiyangar and Somayya, JJ., made the following 
ORDER OF REFERENCE TO THE FULL BENCH.* 


The plaintiff appeals against the decrees of the lower Courts 
dismissing the suit for possession on the ground that S. 47 of the 


. Code of Civil Procedure bars the suit. This question was tried as 


a preliminary issue and both the Courts held that the suit is barred 
by S. 47 of the Code of Civil Procedure. In execution of a money 
decree obtained by one Kalathi, the suit house was attached on 
18th September, 1921. On the 26th September, 1921, the judg- 
ment-debtor’s widow sold the property to the first defendant. The 
second defendant is the tenant of the first. In pursuance of the 
attachment made on 18th September, 1921, the auction sale was 
held on 7th January, 1922, and the plaintiff, a stranger, purchased 
it in Court auction. ‘For some reasons which it is not necessary to 
go into at present, the sale certificate was not obtained till 30th 
November, 1931. On 1st March, 1932, the suit out of which the 
present ‘appeal arises was filed by the plaintiff for recovery of the 
suit property from defendants 1 and 2. Defendants raised various 
pleas with one of which alone we are concerned in this appeal and 
that ig whether the suit is barred by S. 47 of the Code of Civil 
Procedure. 

Plaint#t as stated above is a stranger auction-purchaser. 
Under S. 47 of the Code of Civil Procedure two conditions have 
to be satisfied : 





* 4th May, 1939. 
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(1) the question must arise between the parties to the suit or 
their representatives in interest ; 

(2) the question must relate to the execution, discharge or 
satisfaction of the decree. 


So far as the second question is concerned, the application for 
delivery of property purchased in execution of a decree is a matter 
relating to execution, satisfaction or discharge of the decree. This 
question has been considered in several cases which arose between 
the decree-holder auction-purchaser on the one side and the judg- 
ment-debtor on the other. The view of the Madras High Court 
has throughout been that such a question relates to execution, 
satisfaction or discharge of the decree. It is unnecessary to do 
more than refer to the recent decision of the Full Bench of this 
Court reported in Krishna Aiyar v. Subramania Aiyar!. There is 
a conflict of opinion among the various High Courts and we are 
bound by the decisions of our Court and these decisions lay down 
that such a question arising between the decree-holder purchaser 
(or a subsequent vendee from him) on the one side and the judg- 
ment-debtor (or a later purchaser from him) on the other side falls 
within S. 47. 


On principle once the attached properties are sold, the sale 
confirmed, and the sale proceeds paid over to the decree-holder, 
the decree-holder drops out and is not interested in the question 
whether the auction-purchaser gets possession or not. This ques- 
tion is not one which relates to execution, discharge or satisfaction 
of the decree and hence S. 47 would not apply to proceedings 
taken by the auction-purchasers for possession of the properties. 
So prima facie even between a decree-holder auction-purchaser and 
the judgment-debtor this question of delivery of possession appears 
to be outside S. 47 of the Code of Civil Procedure. This is the 
view held by several High Courts. 


In Madras for a long time this question has been held to come 
under S. 47 of the Code of Civil Procedure. But even in this 
Court the position has not been accepted without demur. From 
time to time this Court has expressed the view that båt for a 
series of decisions holding one way, they would be prepared to hold 
that the question did not fall under S. 47 ef the Code of Civil 
Procedure (Kaitayat Paitumayt v. Raman Menon? and Sandu 
Taraganar v. Hussain Sahib3). 





1. (1939) 1 M.L.J. 468: I.L.R. (1939) Mad. 456 (F.B.}. ‘ 
2 (1902) 13 M.L.J. 237: LL.R. 26 Mad. 740 at 741. 
3. (1904) 14 M.L J. 474: I.L.R. 28 Mad. 87 at 88. 
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The question, we are told, is under, appeal to the Judicial 
Committee. In Venkatakrishnayya v. Venkatanarayanal, Justice 
Ramesam and Justice Cornish had to consider this question 
and that case is, we understand under appeal to the Judicial 
Committee and we hope that this conflict would be set at rest by a 
pronouncement of the Judicial Committee. 

Every one of the decisions, however, have (with a very few 
exceptions) dealt with a case of a decree-holder auction-purchaser 


' geeking'to recover possession. It does seem to be an extraordinary 


contention to urge that even a stranger auction-purchaser is bound 
to proceed in the execution department and that a separate suit is 
barred. 

‘` The first question raises the point whether when a stranger ` 
auction-purchaser files an application for delivery against the judg- 
ment-debtor or a purchaser from him the question is one between 
‘the parties to the suit or their representatives in interest. In the 
case of a money decree a stranger auction-purchaser is not a 
representative of the decree-holder. As pointed out by Mr. Justice 
Oldfield and Mr. Justice Seshagiri Aiyar in Veyindramuthu Pillai 
v. Maya Nadan3: 

“The weight of authority in this Court is that a stranger auction- 
purchaser in execution of money decree is only a representative of the judg- 
ment-debtor.” 4 — a 

According to. Abdur Rahim, Officiating Chief Justice, the 
question whether the auction-purchaser is a representative of the 
judgment-debtor or of the decree-holder depends upon the nature 
of the question raised and who the contesting party is. The other 
two Judges distinctly held that a stranger auction-purchaser in 
execution of a money decree is not a representative of the decree- 
holder but a representative of the judgment-debtor: (Vide p. 
128, Oldfield, J., and pages 129 and.130, Seshagiri Aiyar, J.) As 
pointed out by Mr. Justice Seshagiri Aiyar the decree-holder 
beyond being the instrument for bringing the property to sale does 
not, ordinarily speaking, transmit any of his rights to the auction- 
purchaser: e ` , 

“Tt is on the motion of the decree-holder that the Court proceeds to sell 
the property of the judgment-debtor and the principle of caveat emptor has 
been applied to’ purchases so made.” . 

Abdur Rabim, `J., himself held in a later ruling in Yagna- 
sami Aiyar v. Chidambaranatha MudaliarS, that in such cases, the 
auction-pugchaser is the representative of the judgment-debtor. 





. ° "4 ALR. 1936 Mad. 733. 
2 (1919) 38 M.L.J. 32: ILL.R. 43 Mad. 107 (F.B.).. 
3. (1920) 13 L.W, 15. 
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This being so, it is clear that the question that arises in this case is 
between the judgment-debtor’s private vendee on the one side and 
the auction-purchaser in execution of the money decree on the other 
side who is also a representative of the judgment-debtor. The 
question does not arise between the parties in the suit if by that 
expression it is understood parties who were arrayed on opposite 
sides in the suit. This takes us to the next question whether S. 47 
applies to a case where the dispute is between two persons both of 
whom claim under the judgment-debtor that is under the same 
party. 

It is argued that S. 47 applies even to cases where the question 
arises between a party toa suit and his own representatives or 
between two persons who both represent the same party. Reliance 
is placed by the respondents on the decisions in Subbu Thayammal 
v. Chidambara Asari, Mangayya v. Sriramulu, Vedaviasa Aiyar 
v. The Madura Hindu Labha Nidhi, Ltd.3, Venkata Sastri v. 
Venkatagopaladut and Narasimha Aiyar v. Venkatachalapathi 
Aiyars, 


In Subbu Thayammal v, Chidambara Asari, it was held that 
the question between the decree-holder and his assignee whether 
the assignee is entitled to execute the decree came under S. 244 of 
the old Code of Civil Procedure, now S. 47, and reliance was placed 
upon a decision reported in the ‘foot-note on page 384. There is 
no discussion in Subbu Thayammal v. Chidambara Asaril, or in 
the case reported in the foot-note as to how the question between 
the decree-bolder and an assignee from him came within S. 244, 
now S.47, In Mangayya v. Sriramulu’, the question arose as to 
whose property (that is of which defendant’s) should be sold first. 
It was held that where two persons who were both parties to the 
suit had conflicting interests in the suit and their conflicting claims 
were decided, then the requirements of S. 47 are satisfied. In 
Vedaviasa Aiyar v. The MaduraHinds Labha Nidhi, Ltd.3, the ques- 
tion arose between two defendants in a mortgage suit as to whose 
property should be so'd first. There was a conflict between the 
two defendants inter se in the suit itself and this was, held to 
raise a question under S. 47 of the Code of Civil Procedure. On 
page 479 it is pointed out referring to the decision in Yagnasami 
Aiyar v. Chidambaranatha Mudaliur® and other cases that in each 
of those cases the matter under consideration referred to a dispute’ 


a 


1, (1901) LL.R. 25 Mad. 383, 2 (1918) 24 ML J. 477, 
3. (1923) 45 M.L.J. 478. 4. (1924) 20 L.W. 742. 
5. (1933) 67 MLL J. 207: I.L.R. 57 Mad. 457. 
ó. (1920) 13 L.W. 15. 
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between the judgment-debtor and his own representative. The 
Judges held that where the question arose between two persons 
who were both parties to the suit and had conflicting interests in 
the suit itself S. 47 would apply on the ground that the wording of 
it is general. In Venkata Sasiri v. Venkatagopatadul, the ques- 
tion arose between a person who sold some immovable property to 
one person after'executing a contract of sale in favour of another 
person. The person in whose favour the contract of sale was 
executed filed a suit impleading the owner as the first defendant 
and the subsequent purchaser as the second defendant. A decree 
was passed and some amount was deposited by the plaintiff. In 
execution of that decree the question arose whether the subsequent 
purchaser was the person who was to execute the sale deed and 
receive the amount deposited in Court. The original owner 
opposed the application by the subsequent purchaser for the with- 
drawal of the amount and it was held that the subsequent pur- 
chaser was entitled to draw the amount. The suit which ultimately 
came up for decision before Mr. Justice Madhavan Nair was 
filed by the original owner of the property against the subsequent 
purchaser for recovery of the amount. It was urged by the 
plaintiff that the question as to who was entitled to the amount 
deposited in pursuance of the previous decree was one which fell 
under S. 47 of the Code ef Civil Procedure. Mr. Justice 
Madhavan Nair held following the decisions in Mangayya v. 
Sriramulu2 and Vedaviasa Aiyar w. The Madura Hindu Labha 
Nidhi, Lid, that the plaintiff and defendant in the latter 
suit occupied conflicting positions in the previous suit. He 
therefore held that the question which arose between these two 
parties fell within the purview of S. 47. It will be noticed that 
the question was raised in the previous suit in execution 
and was decided against the plaintiff in the latter suit. In 
Narasimha Aiyar v. Venkatachalapathi Atyart, the question related 
to an assignment of the decree; the assignee applied to have the 
assignment recognised and it was opposed by the decree-holder on 
the ground that the assignment was not supported by consideration. 
The application was dismissed and the assignee appealed and it 
was held that such a question fell within S. 47 of the Code of Civil 
Procedure. Reliance was placed upon the clause in S. 47 requiring 
the Court to determifie whether a person is a representative of a 
party to a suit or not in the execution itself for the purpose of that 
section. This clause only means that where a person claiming to 


Ee ee err a 
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be the representative of the decree-holder filed an application 
against the judgment-debtor and the judgment-debtor denied that 
the applicant is a representative of the decree-holder that question 
should be determined by the executing Court for the purpose of 
S. 47 and similarly where a person is alleged to be a representative 
of the judgment-debtor. There is no reference in the decision in 
Narasimha Aiyar v. V enkatachalapathi Atyarl, to any of the earlier 
deeisions of this Court which took the contrary views In Yagna- 
sami Aiyar v. Chidambaranatha Mudaliar3, Mr. Justice Abdur 
Rahim and Mr. Justice Odgers held that a question between one 
party and his own representative does not come under S. 47. In 
Budaraju Hanumantha Rao v. Alamneni Krishnamma3, a deci- 
sion of the Madras High Court, one of two joint decree-holders 
transferred his interest to a third party and the transferee applied 
for recognition of the transfer and for further execution. The 
application was opposed by the other joint decree-holder and it 
was held that the question between them was not one falling under 
S. 47 and reference was made to a number of earlier decisions 
which laid down the rule in the same way. None of these decisions 
was referred to in the decisions in Narasimha Aiyar v. V enkata- 
chalapathi Aiyarl. In Ramaswamt Sastrulu v. Kameswarammat, 
Mangayya v. Sriramulu5, Ananvasadar Khan Pami Sahib v. 
Misiri Khon Pami Sahib®, Yagnasamt Aiyar v. Chidambaranatha 
Mudaliar?, Raman Chettiar v. Chokkalingam Chettiar8, the 
rule is laid down in the same way. In Raman Chettiar v. 
Chokkalingam Chettiar8, the case was between two persons 
one claiming to be an assignee from the decree-holder and 
the other claiming to have a charge over the decree-holder’s 
interest. Mr. Justice Waller and Mr. Justice Madhavan Nair held 
that this question was one between persons who occupied substan- 
tially the position of decree-holder, that judgment-debtors in the 
suit had nothing to do with this dispute and that therefore no 
appeal lay under S. 47. It will be noticed that in Narasimha 
Aiyar v. Venkatachalapathi Aiyarl, the decision confirmed on 
Letters Patent Appeal was one passed by Mr. Justice Waller. In 
his decision Mr. Justice Waller does not refer to his earlier deci- 
sion in. Raman Chettiar v. Chokkalingam Chettiar8. It Was not 
apparently referred to before him. The decision in Raman 
Chettiar v. Chokkalingam Chetiiar® and the *one in Narasimha 
Aiyar v. Venkatachalapathi Atyar1, are directly contrary to each 





. 1. (1933) 67 MLL.J. 207: LL.R. 57 Mad. 457. 
2 (1920) 13 L.W. 15. 3, (1922) 7QLC. 329. 
4, (1900) 10 M.L.J. 126: LL.R. 23 Mad. 361 (F.B.). ° 
5. (1913) 24 M.L.J. 477. 6. (1916) 31 M.LJ. 44. 
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other. In Anavansadhar Khan Pami Sahib v. Misiri Khan Pami 
Sahibl, a Receiver was appointed at the instance of the decree- 
holder and after satisfaction of the decree amount the question 
arose as to whom among various defendants the property should 
be handed back. Such a question was held by the learned Judges 
not to fall under S. 47 as the decree-holder had no interest in the 
question between two judgment-debtors each of whom claimed 
possession. The Judges (Sadasiva Aiyar and Moore, JJ.) referred 
to an earlier decision of theirs in Krishna Bhupati Devu Garu v. 
V enkataswami2, where the law was laid down similarly. 


We think therefore that the decision in Narasimha Aiyar v. 
Venkatachalapathit Aiyar3, and the cases laying down the rule in 
similar terms require re-consideration and that the conflict between 
the various decisions of this Court requires to be set at rest. On 
principle the decisions in Yagnasami Aiyar v. Chidambaranatha 
Mudaliart, and the other cases falling within that group appear to 
take the correct view. 


The respondent urges an independent ground that the Privy 
Council decided in Prosunno Kumar Sanyal v. Kali Das Sanyal, 
that irrespective of the question whether the dispute arises between 
two persons who were arrayed against each other in the previous 
suit the question as to delivery of possession must be decided in 
the previous suit itself. He urges that the decision of the Full 
Bench in Veyindramuthu Pillai v. Maya Nadan8, also decides this 
point in his favour. The case that went up to the Judicial Commit- 
tee in Prosunno Kumar Sanyal v. Kahk Das Sanyal, was a suit 
filed to set aside an auction sale which had been held in execution 
of a money decree. The suit was filed by the judgment-debtors on 
the ground that the sale was brought about fraudulently. They 
were defendants in the previous suit and had applied in the execu- 
tion department in the previous suit for setting aside the sale. 
Their application was dismissed and the order was confirmed on 
appeal. Then a suit was filed by them for setting aside that very 
sale on the.ground of fraud, namely, that the decree-holder had 


’ agreed after receiving their quota of the decree debt not to proceed 


against their shares of the property but had brought their shares to 
sale in execution of that very decree in breach of his agreement 
and that therefore fraud was practised by the decree-holder on 





1. (1916) 31 MLJ. 44. 2. (1914) 3 L.W. 105. 
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them. In a short judgment Lord Macnaghten upheld the decisions 
of the Indian Courts that the question which the plaint sought to 
raise could only be determined by the Court which executed the 
decree and that in such a case a separate suit for the purpose of 
setting aside the sale was barred by S. 244 of the Code of Civil 
Procedure. Dealing with the argument of Mr. Doyne who 
appeared for the appellants that the auction-purchaser was also 
interested in the question of setting aside the sale and that there- 
fore the question did not arise between the parties to the suit id 
which the decree was passed, it was laid down: 

“That when a question has arisen as to execution, discharge or satisfac- 
tion of a decree between the parties to the suit in which the decree was 
passed, the fact that the purchaser who is not a party to the suit is 
interested in the result has never been held to be a bar to the application of 
the section.” f 

It will be observed that according to this decision the question 
must have arisen between the parties to the suit in which the 
decree was passed. It must relate to the execution, discharge or 
satisfaction. If both these tests are satisfied, then the mere fact 
that a purchaser who is not a party to the suit is interested in the 
result of the decision does not prevent the applicability of S. 47. 
It will be noticed that in this case it never occurred to any one to 
suggest that the stranger auction-purchaser could be regarded as a 
representative of the decree-holder for the purpose of delivery of 
possession. This would support the decision of Mr. Justice 
Oldfield and Mr. Justice Seshagiri Aiyar on this question in 
Veyindramuthu Pillai v. Maya Nadanl, and of Abdur Rahim, J., 
in Vagnasami Aiyar v. Chidambaranatha Mudaliar?. 


How the learned Advocate for the respondent before us 
wants to read this decision is that if the question related to the 
discharge, execution or satisfaction of the decree, S. 47 always 
applied even though it did not arise between the parties to the suit, 
that is, even though in the decision of the question one of the parties 
to the suit was not at all interested. This view practically abro- 
gates one requirement ‘of S. 47 that the questton should arise 
between the parties to the suit. The decision was expressly based 
upon the ground that in that case the question whether a sale 
should be set aside or not was one between the judgment-debtor 
and the decree-holder. The judgment-debtor alleged that the 
decree-holder in fraud of his express agreement with him had 
brought the property to sale and that therefore the sale was vitiat- 
ed by fraud practised by the decree-holder. This question was one 
eee ee ee ee ee 
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in whieh the decree-holder and the judgmént-debtor were interest- 
ed and it was a straight fight between them. All that the Judicial 
Committee held was that in such a case the judgment-debtor 
cannot file a-separate suit for setting aside the sale and cannot 
escape the applicability of S. 244 merely by reason of the fact that 
the auction-purchaser was also interested in the decision of this 
dispute. It was pointed in Maganlal Mulji v. Doshi Mulji, by 
Sir Lawrence Jenkins, C.J., that this is the correct view to be taken 
of the decision of the Judicial Committee in Prosunno Kumar 
Sanyal v. Kali Das Sanyal. In that case a stranger auction-pur- 
chaser purchased some property in execution of a money decree, 
The judgment-debtor paid the money under S.310-A, now O. 21, 
r. 89 and the decree-holder was paid in full. Then the judgment- 
debtor applied to have the shle set aside and the auction-purchaser 
resisted. Sir Lawrence Jenkins, C.J., pointed out that at best the 
auction-purchaser was a representative of the judgment-debtor and 
that in the question that arose for decision, the decree-holder was 
not at all interested. It was therefore held that to a case where 
the dispute was between a party to a suit and his own representa- 
tive, S. 244 (now S. 47) would not apply. He dealt with the 
argument based upon the decision in Prosunao Kumar Sanyal v. 
Kak Das Sanyal and pointed out the correct view to be taken of 
the decision of the Judicial Committee. The same view is express- 
ed of that decision by Mr. Justice Ramesam in Pertyaya 
Ambalam v. Arulappan3’. It is urged by the respondent’s counsel 
that the Full Bench decision in Veyindramuthu Pillai v. Maya 
Nadas, lays down the rule as contended for by him and that the 
question is therefore concluded by the decision of the Full Bench. 
Before dealing fully with that case we may draw attention to the 
way in which Mr. Justice Seshagiri Aiyar answers that question. 
On page 132 Mr. Justice Seshagiri Aiyar laid down: 

“I would therefore answer all the questions referred to us by saying 
that if the points for decision in an application before the executing Court 
relate io rival rights of the decres-holder and of the judgment-debior and 
also relate to execytion, discharge or satisfaction of the decree it should be 
dealt with in execution and not by separate suit.” (The italics are ours). 

Put in such a way, the decision does not lay down the proposi- 
tion contended for by the learned advocate for the respondent. 
There must be a question in which the rival rights of the decree- 
holder and the judgment-debtor arise for decision. In the case 
before us the execution sale was confirmed, the decree-holder was 
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paid, and in the questidn whether the auction-purchaser is-to get 
possession or not the decree-holder is in no way interested in 
either contingency. 

~ In the case in Veyindramuthy Pillai v. Maya Nadanl, the 
question aroge in execution of a mortgage decree. In execution of 
that decree some properties were purchased by the decree-holder 
himself and some by a stranger. Sometime before that, a third 
party filed a suit against the same defendant, obtained a money 
decree and attached the property which had been mortgaged 
already. The statement of facts on page 108 reads as though the 
mortgage which gave rise to the suit was ilself executed after the 
attachment in execution of the money decree but we have verified 
from the records and found that the mortgage was long anterior 
to the money suit. The attachment in execution of the money 
decree was on 21st June, 1916, the suit on the mortgage was filed 
on 14th July, 1916, the auction sale in execution of the money 
decree was held on 25th October, 1916, the sale was confirmed on 
25th November, 1916, and the properties were delivered on the 12th 
February, 1917. At that sale the decree-holder himself became 
the purchaser 4nd he later on sold it to the appellant in the High 
Court. The two purchasers in execution of the mortgage decree 
were obstructed by the appellant and the obstruction was removed 
on an application to the executing Court‘in the mortgage decree 
and the appellant was directed to hand over possession to the 
purchasers under the mortgage decree. Appeals were preferred 
against those orders there being three appeals before the High 
Court. The parties to the proceedings in the Court below were 
the purchasers in execution of the mortgage decree on the one 
side and the purchaser in execution of the money decree on the 
other side. Objection was taken that no appeal lay at the instance 
of the appellant who was the purchaser from the decree-holder 
atction-purchaser in execution of the money decree. It was 
contended that the appellant was a representative of the judgment- 
debtor in the money suit and therefore of the defendant in the 
mortgage suit. It was also contended that the stranger auction- 
purchaser in execution of the mortgage decree was a representative 
of the decree-holder in that suit. If that were so the question 
would be between a representative of the defendant mortgagor on 
the one side and the decree-holder auction-purchaser or his repre- 
sentative, the stranger auction-purchaser in the mortgage suit, on 
the other. Ifthe appellant in the High Court was the represen- 
tative of the mortgagor but the stranger auction-purchaser in execu- 
tion of the mortgage decree was not a representative of the mort- 
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gage decree-holder but only of the mortgager defendant, then the 
question so far as this item was concerned would be one between 
two representatives of the same party. Mr. Justice Oldfield and 
Mr. Justice Seshagiri Aiyar referred three questions for decision 
by the Full Bench. They are all set out on page 113: 

“li, Whether a purchaser at a sale held in execution of a money decree 
ig a representative of a party and, if so, of which party for the purpose of 
inquiry into a question relating to the execution of (a) that money decree, 
(b) any other decree affecting the purchased property and against the same 
judgment-debtor. 


2, Whether a purchaser from a decree-holder purchaser under a money 


decree is a representative of a party for either of these purposes and, if so 
of which. 


3. Whether a stranger purchaser ata sale in execution of a mortgage 
decree is the representative of a party and, if so, of which.” 

Abdur Rahim, Offg. C. J., considered the question whether an 
auction-purchaser in execution of money decree is to be deemed a 
representative of the decree-holder or the judgment-debtor in that 
suit. If he is considered to be a representative of the judgment- 
debtor in that suit then he would be a person claiming under the 
defendant in the mortgage suit as the auction sale in execution of 
the money decree was subsequent to the institution of the mortgage 
suit. This answer would no doubt lead to the conclusion that in 
those applications in which the question arose between the mort- 
gagee decree-holder auction-purchaser and the appellant before the 
High Court the question of delivery would be directly between the 
decree-holder on the one side and the judgment-debtor’s represen- 
tative on the other. But this by itself would not solve the question 
in the case between the stranger purchaser in execution of the. 
mortgage decree (as I already observed, some lots were purchased 
by a stranger auction-purchaser) and the appellant who was the 
representative of the mortgagor. The question would still remain. 
whether the stranger auction-purchaser in the mortgage decree was 
a representative of either party to the mortgage suit and if so of 
which party? That is one of the questions formulated for décision 
at page 113. Bat this question is not answered in any of the judg- 
ments. Applying the tests laid down by Mr. Justice Seshagiri 
Aiyar on pages 131 and 132 the question of delivery of possession 
of that particular item was not one in which the decree-holder in 
the mortgage suit was interested. So point b as formulated on 
page 131 would not be satisfied. Whether a stranger auction- 
purchaser succeeds in obtaining the possession of the property 
which he purchased qr not, the decree-holder was absolutely 
unaffected.* Therefore if we adopt the proposition of Seshagiri 
Aiyar, J., the answer should be that itis not a case falling under 
S. 47. In the judgments of the other two learned Judges there are 
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some observations which show that they considered that the 
decision in Prosunno Kumar Sanyal v. Kali Das Sanyal, held that 
all questions relating to execution must be decided in the execution 
department and not by a separate suit. When the matter came up 


before the Division Bench, Justice Oldfield and Justice Seshagiri, 


Aiyar seem to have thought that the opinion of the Full Bench 
would govern all the cases. Then they decided the question on the 
merits. This decision is reported in V eyindramuthu Pillai v. Maya 
Nadan3. It will be observed that there is no discussion as to how 
the Full Bench decision applied to the case in which the stranger 
auction-purchaser in execution of the mortgage decree was 
interested. Itis therefore really the assumption on which the deci- 
sion in Veyindramuthu Pillai v. Maya Nadan®, is based that can be 
said to be the authority for the proposition that as between the 
stranger auction-purchaser and the mortgagor or his representative 
the question of delivery of possession of the property purchased in 
execution is also a matter falling under S. 47. It will be observed 
that Mr. Justice Oldfield refers on page 127 to a decision in 
Krishna Satapasts v. Sarasvatula Sambastva Rao’ and does not 
express any disapproval of it. Now the decision in Krishna Sata- 
pasti v. Sarasvatula Sambasiva Rao’ is upon the very question, 
namely, whether as between a stranger auction-purchaser and the 
judgment-debtor the question of delivery of possession of the 
property purchased in Court auction would come under S. 244 and 
the decision was that it did not. If the decree-holder himself was 
the purchaser and he sought possession from the judgment-debtor 
or from a purchaser from the judgment-debtor the case would fall 
under S. 47. Similarly if a person who purchases from the decree- 
holder Court auction-purchaser seeks possession from the judg- 
ment-debtor or`a purchaser from him, the question is still under 
S. 47 but where the Court auction-purchase itself was by a stranger 
auction-purchaser, Krishna Satapasti v. Sarasvatula Sambasiva 
Rao, decides that that is not a case which would fall under S. 244, 
now S. 47. This decision is declared to be in some respects not 
the law in the judgment of the Officiating Chief Justice at page 124 
but to what extent this decision must be considered to have been 
overruled is not very clear from the judgment. So far as we can 
see there is no decision anywhere in any of the High Courts 
including the Madras High Court which holds expressly that a 
stranger auction-purchaser must apply in execution department 
itself for possession of the property purchased by him and that a 
separate suit therefor is barred under S. 47. 

1. (1892) LR. 19 LA. 166: I.L.R. 19 Cal. 683 (P.C). ` 
2. (1919) 39 M.L.J. 456: LL.R. 43 Mad. 696. 

3. (1908) IL.R. 31 Mad. 177. 
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The decision of Sir Lawrence Jenkins, C. J., in Maganlal 
Mulji v. Doshi Muljil, is referred to with approval by Mr. Justice 
Oldfield in Veyindramuthu Pillai v. Maya Nadan?. 


We may also point out that in the case which is reported in 


‘Yagnasami Aiyar v. Chidambaranatha Mudaliar3, Mr. Justice 


Abdur Rahim laid down that before S. 47 could apply the question 
must be one between the rival parties to the suit or their represent- 
atives and not between a party and his own representative. The 
decision of the Full Bench in Veyindramuthyu Pillai v. Maya 
Nadan®, was referred to in the judgment. Evidently Abdur Rahim, 
J., himself did not understand the Full Bench decision in Veyindra- 
muthu Pillai v. Maya Nadan3, as dispensing with the requirement 
that the question must be one between the parties to the suit or their 
representatives. Mr. Justice Abdur Rahim in Yagnasami Aiyar 
v. Chidambaranatha Mudaltar8 refers to the Full Bench in 
Veyindramuthu Pillai v. Maya Nadan®, as deciding that the 
purchaser in execution of a money decree is a representative of 
the judgment-debtor. He is there evidently acquiescing in the 
majority view expressed by Justices Oldfield and Seshagiri Atyar. 
In holding that the question must arise between the rival parties to 
the suit Mr. Justice Abdur Rahim relied upon the decision of the 
Bombay High Court in Maganlal Mulji v. Doshi Mujit. It is 
therefore difficult to say that Mr. Justice Abdur Rahim laid down 
the proposition in Veyindramuthu Pillai v. Maya Nada’ that the 
question need not arise between the parties to the suit and that a 
question between a party and his own representative was also with- 
in S. 47 of the Code of Civil Procedure. 


There is however one decision in Jainulabdin Sahib v. Krishnan 
Chetttar4 which needs scrutiny. In that case a stranger auction- 
purchaser in obtaining possession through the Court Amin 
took possession of much more than what he was entitled 
to under the sale certificate. The judgment-debtor filed a suit 
for recovery of possession of what he alleged was wrong- 
fully taken by, the stranger auction-purchaser in the delivery 
proceedings and objection was taken in the High Court that the 
suit was barred by S. 47. Mr. Justice Krishnan held that the 
decision of the Full Bench in Veyindramuihu Pillai v. Maya 
Nadan? was that ever in the case of a stranger auction-purchaser 
the question of delivery of possession must be fought out in that 
suit itself in execution department and that a separate suit is 
barred by S. 47 of the Code of Civil Procedure. Ayling, J., observ- 


1, (1901) I.L.R. 25 Bom. 631. 
2. (1919) 38 M.L.J. 32: IL.R 43 Mad. 107 at 125 (FB.). 
3. (1920) 13 L.W. 15. 4 (1921) 41 M.L.J. 120. 
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ed that the Full Bench judgment in Veyindramuthu Pillai v. Maya 
Nadan), seemed to extend the applicability of S. 47 toa degree 
hardly suggested by the wording of that section but he was not 
prepared to dissent from the view of that judgment taken by his 


colleague Mr. Justice Krishnan. This matter was considered by- 


Mr. Justice Ramesam in the decision reported in Periyaya 
Ambalam y. Arulappan®. Mr. Justice Ramesam pointed out that 
the decision of the Judicial Committee in Prosunno Kumar Sanyal 
v. Kali Das Sanyal cannot apply to a case where the question 
did not involve the rival claims of the parties to the suit, that is, 
between the decree-holder on the one side and the judgment- 
debtor on the other side. He referred to the decision in Veyindra- 
muthu Pillai v. Maya Nadanl and to that of Mr. Justice Krishnan 
in Jainulabdin Sahib v. Krishnan Chettiart and while dissenting 
from the view of Mr. Justice Krishnan expressed in Jainulabdin 
Sahib v. Krishnan Chettiar Mr. Justice Ramesam did not think 
‘it mecessary to refer it to a Bench. He takes it that the Full 
Bench in Veyindramuthu Pillai v. Maya Nadanl, did not decide 
that the question between the stranger auction-purchaser and the 
judgment-debtor fell within S. 47 of the Code of Civil Procedure 
and observed that it is only Veyindramuthu Pillai v. Maya Nadanbd, 
that decided or assumed it to be so. 


It is urged that the decree-holder at whose instance the 
property was put up for sale in execution is bound to see that the 
sale is completed in all its stages, that delivery of property to the 
purchaser is one such stage that he should see to the last stage of 
the transaction, and that therefore he is also interested in the ques- 
tion of delivery of possession. He urges that in the case of a 
private sale the vendor is bound to put the vendee in possession 
and asks us to apply the same rule by analogy in the case of a 
Court sale. We are unable to appreciate the analogy pressed 
before us by the learned counsel. Differences between a private 
sale and a Court auction are obvious. If it means that the decree- 
holder is in law bound to see that the purchaser is put in possession 
we are not aware of any such rule of law. This is ‘not the ground 
which was suggested in any of the decisions which have been 
brought to our notice. 


As pointed out ina recent case in L. P. At No. 70 of 1937, the 
question as to the applicability of S. 47 depends upon the question 
—_—_—_C— TN, 

1. (1919) 38 ML.J. 32: I.L.R. 43 Mad. 107 (F.B.). 
2 A.LR. 1928 Mad. 808, ; 
3. (1892) L.R. 19 I.A. 166: I.L.R. 19 Cal. 683 (P.C.). 
4. (1921) 41 M.L.J. 120. 
5. (1919) 39 M.L.J. 456: I.L.R. 43 Mad. 696. 
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at issue. In that case a Court sale was held under which money 
was paid by a stranger auction-purchaser and drawn out by the 
decree-holder. Thereafter the judgment-debtor applied to have 
the sale set aside and the sale was set aside. The auction-purchaser 
filed an application for return of the money from the decree-holder 
under r. 93 of O. 21. The decree-holder objected that the appli- 
tion was barred by limitation. The first Court held that it was not 
barred and directed the decree-holder to refund the amount. The 
decree-holder filed an appeal. The question was whether an appeal 
lay and whether it was a matter coming under S. 47. If the law is 
that the auction-purchaser is always a representative of the judg- 
ment-debtor then the question in that case was between the decree- 
holder who was resisting the application for refund of money and 
the stranger auction-purchaser who -according to the above rule 
would be a representative of the judgment-debtor. The result 
should be that an appeal would lie but it was held in that decision 
that the matter did not come under S. 47. As pointed out therein 
we have to see what the nature of the question involved is. Once 
the auction sale was set aside and that decision became final the 
judgment-debtor was not interested at all in the question whether 
the decree-holder was bound to refund the amount. The question 
arose between the decree-holder on the one side and the auction- 
purchaser on the other side but in that question the judgment- 
debtor was not interested. Therefore there was no rival claim 
between the decree-holder and the judgment-debtor so as to bring 
the case under S. 47 of the Code of Civil Procedure. In claiming 
the money back after the sale had been finally set aside, the 
auction-purchaser was representing no one but himself. He 
claimed the money in his own right. He had ceased to be the 
representative of the judgment-debtor. In such a case S. 47 would 
not apply. In cases where the rights of third parties to the proper- 
ties purchased in Court auction come up for decision the auction- 
purchaser would be a representative of the judgment—debtor. 
There is much to be said for the view that the auction-purchaser 
represents no ene but himself in the delivery proceedings. He 
wants possession of the properties which he has purchased. 
He is opposed by the judgment-debtor. It is difficult to postu- 
late that in such a case the auction-purchaser is a represent- 
ative of, the judgment-debtor who is fighting him tooth and nail, 
We are inclined to say as was said in the L. P. A. No. 70 
of 1937 thgt in such a case the auction-purchaser represents 
neither the decree-holder nor the judgment-debtor but he represents 
himself only. We must see in each case how the question arises 
and whether in the determination of this particular question, he is 
a representative of this party or that party. In this state of things 


I] THE MADRAS LAW JOURNAL REPORTS. 61 


we cannot but endorse the statement in Mr. Mulla’s Code of Civil 
Procedure on page 181 (Tenth Edition) that so far as the Madras 
High Court is concerned the question whether a stranger auction- 
purchaser is bound to seek delivery in that very suit and whether a 
separate suit is barred is in ‘a hopeless state of uncertainty’. As 
he points out the conflict was sought to be set at rest by a 
reference to a Full Bench in Veyindramuthu Pillai v. Maya 
Nadant, but it cannot be said that the object has been achieved. In 
this state of authorities we would suggest that the matter should be 
referred to a Full Bench so constituted as to be in a position to 
deal with the correctness of the opinions of the Judges in 
Veyindramuthu Pillai v. Maya Nadanl, We need hardly add that 
a question of this kind should be settled authoritatively. We 
frame the following questions for consideration and decision of the 
Full Bench: 


“1. Whether an application bya stranger auction-purchaser for deli- 
very of possession as against the judgment-debtor or his representative is 
covered by S. 47? 


2. Whether S. 47 applies to a case where the dispute arises between a 


party and his own representative or between the two persons who both 
represent the same party?” 


This appeal came on for hearing on the above Order of 
Reference to a Full Bench. 


The Court expressed the following 


OPINION.* The Chief Justice—This Full Bench has been 
constituted to decide two questions referred by Krishnaswami 
Aiyangar and Somayya, JJ., in a second appeal arising out of 
a suit for possession. The two questions are: 


“1. Whether an application by a stranger auction-purchaser for 
delivery of possession as against the judgment-debtor or his representative 
is covered by S. 47 (C. P. Code)? 


2. Whether S. 47 applies to a case where the dispute arises between a 


party and his own representative or between the two persons who both 
represent the same party?” 


Before proceeding to discuss these questions I will state 
the circumstances under which they arise. 3 

One Kalathi Mudaliar obtained a money decree and 
on the 18th September, 1921, in execution of that decree 
attached certain immovable property. On the 26th September, 
1921, the judgment-debtor’s widow sold the property to defen- 
dants 1 to 3. On the 7th January, 1922, the property was sold 
by the Court in the execution proceedings and the plaintiff, a 
See ee ee Poe 


1. (1919) 38 M.L.J. 32: LL.R. 43 Mad. 107 (F.B.). 
* 25th October, 1940, 


Leach, C. J. 
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stranger, became the auction-purchaser, On 1st March, 1932, 
the plaintiff filed a suit for possession of the property. -The 
trial Court (the District Munsif’s Court of Tirupathi) dis- 
missed the suit on the ground that S. 47 of the Code of Civil 
Procedure barred its institution. The plaintif then appealed 
to the Court of the District Judge of Chittoor, who concurred 
in the decision of the trial Court and against his decision the 
second appeal out of which this reference arises was filed. The 
learned Judges who have made the reference have made an 
exhaustive examination of the authorities, and although it will 
be necessary to refer to some of the cases with which they have 
dealt it will not be necessary to travel over all the ground. 
S. 47 of the Code of Civil Procedure reads as follows: 


“1. All questions arising between the parties to the suit in which the 
decree was passed, or their representatives, and relating tothe execution, 
discharge or satisfaction of the decree, shall be determined by the Court 
executing the decree and not by a separate suit. 

2. The Court may, subject to any objection as to limitation or jurisdic- 
tion, treat a proceeding under this section as a suit or a suit as a proceeding 


_ and may, if necessary, order payment of any additional court-fees. 


3. Where a question arises as to whether any person is or is not the 
representative of a party, such question shall, for the purposes of this 
section, be determined by the Court.” 


It will be observed that for a matter to come within the 
purview of the section the following conditions must be 
fulfilled: (i) It must relate to a question arising between the 
parties to the suit in which the decree was passed or their 
representatives, and (ii) it must relate to the execution, dis- 
charge or satisfaction of the decree. If these conditions are 
fulfilled the question must be determined by the Court executing 
the decree and a separate suit will not lie. 

In Prosunno Kumar Sanyal v. Kali Das Sanyal, the Privy 
Council, while pointing out that S. 244 of the Code of Civil 
Procedure, 1842, which corresponds to S. 47 of the present 
Code, cantemplated a question between the parties to the suit 
with regard to the execution, discharge or satisfaction of the 
decree, observed that it did not necessarily follow that the 
question must be raised by a party to the suit. An auction- 
purchaser could have a question decided under S. 244 when the 
question raised was a question which affected the parties. The 
Boarg did not, however, consider the question whether an 





1. (1892) L.R. 19 I.A. 166: LL.R. 19 Cal. 683 (P.C.). 
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auction-purchaser was.a representative of the decree-holder or 
of the judgment-debtor. 


There has been much controversy in this and other High 
Courts in India with regard to the question whether a stranger 
to a suit who purchases property at a Court auction in execution 
of a money decree must be regarded as a representative of a 
party. Owing to a conflict of decisions of this Court, Oldfield 
and Seshagiri Aiyar, JJ., in Veyindramuthu Pillai v. Maya 
Nadant, referred the following questions to a Full Bench: 

“1. Whether a purchaser at a sale held in execution of a money decree 
is a representative of a party and, if so, of which party for the purpose of 
inquiry into a question relating to the execution of (a) that money decree, 
(5) any other decree affecting the purchased property and against the same 
judgment-debtor? 

2. Whether a.purchaser from a decree-holder purchaser under a 


money decree is a representative of a party for either of these purposes and, 
if 80, of which ? 

3. Whether a stranger purchaser at a sale in execution of a mortgage 
decree is the representative of a party and, if so, of which 2?” 

The Full Bench which was constituted to decide these 
questions was composed of Abdur Rahim, Officiating Chief 
Justice, and the two referring Judges. The learned Judges 
delivered separate judgments, but in no judgment were precise 
answers given to the questions referred, although the judgments 
of Oldfield and Seshagiri Aiyar, JJ., have been construed as 
holding that a stranger auction-purchaser in execution of 
a money decree must be regarded as a representative of the 
judgment-debtor. Abdur Rahim, Officiating Chief Justice, 
answered the question in this way: 

“The law, therefore, in my opinion is that a person who has bought the 
property of the defendant in a sait since the institution of that suit, whether 
at a Court auction held in execution of a money decree passed in another 
suit or by private purchase, is entitled and bound to have any question 
relating to the execution, discharge or satisfaction of the decree decided 
under S. 47 by the Court executing the decree, when his interest is affected 
either by the decree itself or by the sale held in execution of that decree; 
and the same rule applies to a purchaser of the property under such sale, 
whether he is the decree-holder himself or a stranger. Whether the pur- 
chaser in the one case or the auction-purchaser in the, other is to be regarded 
as the representative of the judgment-debtor or the decree-holder depends 
upon the nature of the question raised and who the contesting party is.” 

In a later case, Yagnasam: Aiyar v. Chidanbaranatha 
Mudalsar®, the learned Officiating Chief Justice sitting with 
Ss ey E E 


1, (1919) 38 M.L.J. 32: I.L.R. 43 Mad. 107 (FB.), 
2. (1920) 13 L.W. 15. 
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Odgers, J., expressly stated that the decision in Veyindramuthy 
Pillai v. Maya Nadan1, may be taken as deciding that the 
auction-purchaser is a representative of the judgment-debtor. 

Oldfield, J., held that the purchaser in execution of a money 
decree is ordinarily the representative of the judgment-debtor. 
Seshagiri Aiyar, J., expressly held that he was not the represen- 
tative of the decree-holder, and left it to be inferred that he 
was the representative of the judgment-debtor. His answers 
to the questions referred were in these words: 

“I would therefore answer all the questions referred to us by saying that ` 
if the points for decision in an application before the executing Court relate 
to the rival rights of the decree-holder and of the judgment-debtor and also 
relate to execution, discharge or satisfaction of the decree, it should be dealt 
with in execution and not by separate suit. The right of appeal and second 
appeal will be governed by the same rules as affect applications under S. 47.” 

Notwithstanding the lack of precision in language used 
in the judgments it has been accepted by the parties concerned 
in the present reference that Veymdramuthu Pillai v. Maya 
Nadan? did put an end to the controversy whether a stranger 
auction-purchaser at a sale held in execution of a money decree 
is the representative of the judgment-debtor, and I see no 
reason to take a different view. All the right, title and interest 
of the judgment-debtor passes to the stranger auction-purchaser 
and therefore he stands in the shoes of the judgment-debtor. 
Different considerations may arise when a sale is held in pursu- 
ance of a mortgage decree as the mortgagee’s interest has there 
to be considered, but it is not necessary to define the position of 
an auction-purchaser in such a case as here the Court is merely 
concerned with the position which arises when there has been a 
sale of the property attached under a decree for payment of 
money. 

The contest in the suit out of which this reference arises 
is, as has been shown, between a stranger auction-purchaser 


. in execution proceedings relating toa money decree and the 


purchasers in a private sale from the widow of the judgment- 
debtor. The judgment-debtor having died the property 
devolved on the widow. The conflict is merely one 
between persons claiming under the judgment-debtor and the 
decree-holder is in no way concerned with it. He has been paid 
his money and has disappeared from the proceedings. The 
pe ee ee E 


1, (1919) 38 MLJ. 32: LL.R. 43 Mad. 107 (F.B.). 
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contest not being a contest between the parties to the suit or 
their representatives, but a contest between persons claiming 
under one of the parties, the case does not fall within the 
‘decision of the Judicial Committee in Prosunno Kumar Sanyal 
v. Kali Das Sanyal and this being the position the dispute 
cannot be settled in an application under S. 47 of the Code of 
Civil Procedure. With this expression of opinion I will now 
proceed to answer the questions referred. 

The answer which I give to the first question is that a 
stranger who purchases property at a Court auction held in 
‘execution of a money decree is not entitled to apply for posses- 
sion as against the judgment-debtor or his representative in 
interest under S. 47. When the judgment-debtor or any one at 
his instigation resists or obstructs the auction-purchaser the 
latter must proceed in accordance with the provisions of O. 21, 
r. 97. The answer to the second question is directly in the 
negative. The aggrieved party’s remedy in such a case is by 
way of suit. 

These answers, in which my learned brothers concur, 
although my learned brother Patanjali Sastri bases his answer 
to the first question on different grounds, involve the overruling 
of the decisions in Subbu Thayammal v. Chidambara Asari, 
Sorimuthy Pillai v. Muthukrishna Pillai’ and Narasimha Aiyar 
v. Venkatachalapatht Aiyart. In Subbu Thayammal v. 
Chidambara Asari#, Davies and Moore, JJ., held. that an order 
refusing to recognise the transferee of a decree may, contest or 


no contest, for purposes of. appeal, be regarded as an order ~ 


passed under S. 244 of the Code of 1872. This was an applica- 
tion for execution by an assignee. It was objected to by an 
attaching creditor on the ground that the assignment was 
fraudulent. This was clearly.not a contest between the parties 
to, the suit or their representatives, but it was a contest between 
A stranger and a person who. claimed to represent the decree- 
holder. In Sorimuthy Pillai v. Muthukrishna Pillai3, Madhavan 
Nair, J., beld that a contést between the auction-purchaser and 
the judgment-debtor fell within S. 47. The learned Judge 
refused to accept the decision of Abdur Rahim and Odgers, JJ., 
in Yagnasami Aiyar v. Chidambaranatha Mudaliars and 





1. (1892) L.R. 19 T.A. 166: I.L.R. 19 Cal. 683 (P.C.). 
2. 1901) LL,R. 25 Mad. 383. » 
3. (1932) 65 M.L.J. 253: I.L.R, 56 Mad. 808. 
4, (1933) 67 M.L.J. 207: ILR. 57 Mad. 457. 
5. (1920)'13 L.W. 15. 
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preferred to decide the case on the decision of Ayling and 
Krishnan, JJ., in Jainulabdin Sahib v. Krishnan Chetitar1, in 
which it was held that a claim for the recovery of properties 
alleged to have been delivered to an auction-purchaser in excess 
of what was actually sold under a mortgage decree when the 
claim was raised by a defendant in a mortgage suit came within 
S. 47. The case before Madhavan Nair, J., was one relating to 
the execution of a money decree and Jainulabdin Sahib v. 
Krishnan Chettiar! was not really in point. The case which 
was in point was Yagnasami <Atyar v. ChAtdambaranatha 
Mudaliar? which was rightly decided. Narasimha Aiyar v. 
Venkatachalapaths -ltyar3is a decision of Beasley, C.J.and Bards- 
well, J. There the assignee of a decree applied for execution. 
This was opposed by his assignor. Therefore the contest was 
one between the decree-holder and his own representative. The 
learned Chief Justice considered that the case was governed by 
sub-S. 3 of S. 47. That sub-section merely states that where a 
question arises as to whether any person is or is not the 
representative of a party such question shall for the purposes of 
the section be determined by the Court. This sub-section cannot 
be held to affect the meaning of the words used in sub-S. (1). 
The contest was not between the parties to the suit or their 
representatives. The contest was between one party and 
another person who claimed’ to stand in his shoes. In Subbu 
Thayammal v. Chidambara Asarit, Sorimuthu Pillai v. Mutku- 
krishna. Pilla, and Narasimha Aiyar v. Venkatachalapathi 
Aiyar3, the true effect of S. 47 was not realized and these cases 
having been wrongly decided they cannot be allowed to stand. 

. The costs of this reference will be made costs in the appeal. 

Pandrang Row, J—I agree with my Lord. 

Abdur Rahman, J.—I agree. . 

. Krishnaswami Aiyangar, J.—I also agree. I may add ihat 
iie ahswers given by my Lord the Chief Justice are substantially, 
the same as those which were indicated by the referring Bench 
of which I was a member. 

Patanjali Sastri, J.—I agree with my Lord the Chief 
Justice that both the questions referred to the Full Bench 





. 1. (1921) 41 M.L.J. 120. 
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should be answered: in „the negative, but as my answer to the 
first question rests upon different grounds, I am stating them in 
a judgment of my own. 

As regards this question, it has to be observed that, though 
there has been considerable divergence of opinion among the 
other High Courts in India (see Kailash Chandra Tarapdar v. 
Gopal Chandra Poddarı, Bhagwati v. Banwari Lal, Har- 
govind Fulchand v. Bhudar Raoji,3 Tribeni Prasad v. Ramasray 
Prasad‘, this Court has consistently adhered to the view, not- 
withstanding doubts expressed in some of the cases, that where 
a decree-holder himself is the auction-purchaser, questions as to 
delivery of possession to him relate to the execution, discharge 
and satisfaction of the decree within the meaning of S. 47, and 
there is a catena of cases to that effect from Muttia v. 
Appasami®, to the recent decision in Krishna Aiyar v. 
Subramania Aiyar8. Though none of them can be said to be 
binding on this Bench as it has been constituted, still as the 
question is merely one of procedure, it will not be desirable, as 
observed by my Lord, the Chief Justice, in the latest decision 
teferred to above, to depart from this long course of decisions 
and upset what has been regarded in this presidency as a settled 
cursus curiae for over fifty years. 

This consideration, however, does not apply to a stranger 
auction-purchaser seeking to obtain delivery of possession from 
a judgment-debtor or his representative, as there has been no 
such course of decisions settling the procedure in such a case. 
Indeed, I have not been able to find any decision of this Court 
holding that the question as to delivery of possession to a 
stranger auction-purchaser related to execution, discharge or 
satisfaction of the decree within the meaning of S. 47, except 
Jainulabdin Sahib v. Krishnan Chettiart, which relied, for this 
point, on two cases which, however, related to decree-holder 
purchasers. The point was raised in Krishna’ Satapasti v. 
Saraswaiula Sambasiva Rao8, but it was left open as fnneces- 
sary-to decide in that case, as the learned Judges based their 
conclusion on other grounds. And, though*one of the appeals 


1. (1926) LL-R. 53 Cal. 781 (F.B.). 2. (1908) I.L.R. 31 AIL 82 (F.B.). 
3. (1924) I.L.R. 48 Bom. 550 (F.B.). 4. (1931) IL.R. 10 Pat 070 (F.B.). 
5. (1890) I.L.R. 13 Mad. 5%. 
6. (1939) 1 M.L.J. 468: I.L.R. (1939) Mad. 456 (F.B.). ° 
3 7. (1921) 41 M.L.J. 120 at 122. 
8, (1908) ILL.R. 31 Mad. 177. 
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that came up before this Court in Veyindramuthy Pillai v. 
Maya Nadani, related to a stranger auction-purchaser seeking 
removal of obstruction by a person claiming under the judg- 
ment-debtor, it was there assumed by the referring Judges, 
without any discussion or consideration of tbe point, that the 
question as to delivery to such a person related to execution, 
discharge or satisfaction of the decree, and it was not among 
the questions referred to the Full Bench (see page 113); nor 
does it appear to have been considered by the Division Bench in 
their judgment finally disposing of the ease after the Full Bench 
answered the reference (see Veyindramuthu Pillai v. Maya 
Nadan?. ) 


It seems to me, therefore, necessary to examine whether the 
principle underlying the series of decisions applying S. 47 toa 
decree-holder purchaser seeking delivery of possession applies 
equally to a stranger auction-purchaser asking for similar relief., 
For, if it does there will be no reason why the latter should 
also not be held bound to follow the same settled procedure by 
way of an application under that section. On a careful consi- 
‘deration of these cases, however, I am clearly of opinion that the 
grounds on which they are based cannot reasonably be held to 
apply to the case of a stranger auction-purchaser whose position 
seems, for this purpose, to be essentially different from that of 
a decree-holder auction-purchaser. These decisions proceed on 
the ground that where a decree-holder himself purchases the 
property in Court auction, he cannot be regarded as having 
secured the full fruits of his decree until he obtains delivery of 
possession of the property purchased and the decree cannot be 
deemed to be completely satisfied until such delivery is obtained. 
Any steps, therefore, that he might take for obtaining such 
delivery must be deemed to be steps in furtberance of the 
execution of his decree. In one of the earliest cases of this 
‘Court, M uitia v. Appaswami8, Muttuswami Aiyar, J., observes: 
: “I am unable to uphold the contention that the Court sale operated to 
satisfy the decree in O. S. No. 4 of 1882 and thata subsequent agreement 
regarding the purchase prior to the delivery of possession under S. 318 does 
not relate to the execution of the decree. The purchaser in this case was 


the decree-holder and the party obstructing the delivery of possession wasa 
judgment-debtor, and the oral agreement set up in justification of the 





° > 1. (1919) 38 M.L.J. 32: I.L.R. 43 Mad. 107 (F.B.). 
2, (1919) 39 M.L-J. 456: I.L.R. 43 Mad. 696. 
3: (1890) LL.R. 13` Mad. 504. 
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obstruction prevents in effeat the completton of the purchase by tromsfer of 
possession” 

(Italics mine). _ 

Again at page 508, he observes: 

“The application for delivery under S. 318 is substantially an application 
for execution of the decree by ordering delivery of possession of the pro- 
perty purchased.” 

The Calcutta High Court which, after some conflict, has 
settled down to the same view on this point by a majority of 
four to one in the Full Bench case in Katlash Chandra Tarapa- 
dar v. Gopal Chandra Poddar, is equally clear as to the ratio 
decidendi. Chatterjea, A.C.J., observes at page 794: 

“The property purchased represents the money for which he obtained his 
decree. It is to be observed that the decree-holder has to purchase with the 
permission of the Court, and under O. 21, r. 72, the purchase-money and the 
amount due on the decree may be set-off against one another. But the decree- 
holder does not actually get the benefit of the money due under his decree 
nat Be gets possession of the property of the judgment-debtor purchased by 


In Bombay and Allahabad also, similar reasoning was 
employed in support’ of the same conclusion (see Sadasiv Bin 
Mahadu Dhole v. Narayan Vithal Mawal%, and the dissenting 
judgment of Stanley, C.J., in Bhagwati v. Banwari Lal, though 
it is no longer the prevailing view in those provinces. (See 
Hargovind Fulchand v. Bhudar Rdoji* and Bhagwati v. 
Banwari Lal.3 

Such being the ratio decidendi of the cases holding that 
questions as to delivery of possession to a decree-holder auction- 
purchaser relate to the execution, discharge or satisfaction of 
his decree, it cannot obviously apply to a case where a. stranger 
purchases property in an execution sale. For, here, as soon as 
the sale is confirmed and the purchase-money is paid to the 
decree-holder, the debt due under the decree is satisfied pro 
tanto or in full, as the case may be, and so far as the property 
sold is concerned, the execution is at anend. The fruits of his 
decree have been secured whether or not the auction-purchaser 
obtains delivery of possession of the property brought ‘to sale. 
On the other hand, the purchaser, provided he purchases bona 
fide, is not affected by any subsequent variation or even reversal 
of the decree (see Zainul-Abdin Khan v. Mahomed Asghar Ali 
Khan.s It seems to me, therefore, to follow that questions as 





1. (1926) I.L.R. 53 Cal. 781 €F.B.). 
2. (1911) I.L.R. 35 Bom. 452 at 459. e -° 
3. (1908) I.L.R. 31 All, 82 (F.B.). 
4. (1924) LL.R. 48 Bom. 550 (F.B.). 
5. (1887) L.R. 15 I.A. 12: LL.R. 10 All, 166 (P.C.). 
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to delivery of possession to a stranger purchaser cannot be said 
to relate to execution, discharge or satisfaction of the decree. 

Though, as observed already, there appears to be no case 
in this Court in which the question can be said to have been 
considered in relation to a stranger auction-purchaser, the 
Calcutta High Court, which takes the same view as this Court 
as regards a decree-holder purchaser, has recognised this well- 
marked distinction between a decree-holder purchasing property ` 
in execution of his own decree and a stranger auction-purchaser, 
and has consistently refused to apply S. 47 to a case where the 
latter seeks delivery of possession of the property. It is enough 
in this connection to refer to the observation of Chakravarti,. 
J., in Kailash Chandra Tarapdar v. Gopal Chandra Poddar1 :— 

“So far as this question is concerned, I think there is 2 long series of 

decisions of this Court in which the distinction between the decree-holder 
auction-purchaser and a third party auction-purchaser has been well main- 
tained.” 

Similarly in Bombay, when the prevailing view as regards 
a decree-holder purchaser was the same as in Madras, the case 
of a stranger purchaser was held to be distinguishable. (See 
Ramchandra Vithal v. Gajanan Narayan.) For these reasons 
I hold that the question of delivery of possession to a stranger 
auction-purchaser does not relate to the execution, discharge or 
satisfaction of the decree” within the meaning of S. 47 of the 
Code of Civil Procedure. 


Though this view renders unnecessary the consideration of 
the further point, also involved in the first question referred, as 
to whether a stranger auction-purchaser is a representative of 
the decree-holder or of the judgment-debtor within the meaning 
of S. 47, as I consider that in a case like this he is to be 
regarded as the representative of the decree-holder, I shall 
briefly indicate the grounds on which I base my opinion. The 
question is by no means free from difficulty, as can be seen 
from tHe numerous conflicting decisions upon it, and it is not 
without regret that I differ from my Lord, the Chief Justice 
and my learned brdéthers whose opinion, I need hardly say, I 
have respectfully considered. 

The answer, which, in my opinion, is the right one, cannot 
be put more tersely than in the words of the learned Judges in 


1. (1926) IL.R. 53 Cal. 781 (F.B.). 
2, (1919) LL.R. 44 Bom. 352 at 364. 
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Krishnabhupatt Devu v. Vikrama Devu: 

“A purchaser ina Court sale represents the judgment-debtor to the 
extent of such right, title and interest as he had in the property purchased 
at the date pof sale, and represents the execution creditor, in so far as he hed 
a right to bring such right, title and interest to sale in satisfaction of his 
decree”. i 

Whether in a particular case he represents the one or the 
other depends (as observed by Abdur Rahim, O. C. J., in 
Veyindramuthy Pillai v. Maya Nadan®,) upon the nature of the 
question raised and who the contesting party is. In the present 
case, having regard to the nature of the dispute which relates 
to the superior title claimed by the appellant under a Court sale 
as against respondents 1 to 3 who have purchased the property. 
under a private sale from the judgment-debtor’s widow pending 
attachment, it seems to me that the appellant can and should be 
regarded as the representative of the decree-holder. The 
position is this: The judgment-debtor having already sold the 
property to respondents 1 to 3, the appellant who purchased 
only the right, title and interest of the judgment-debtor, at the 
Court sale would get nothing under the sale but for the protec- 
tion afforded by S. 64 of the Code of Civil Procedure to a 
decree-holder executing his decree. That section, it will be 
observed, does not render an alienation pending attachment 
void against all persons and for all purposes, but only against a 
“claim enforceable under the attachment’, that is, against the 
decree-holder’s right to bring the property to sale under his 
attachment unaffected by any alienation by the judgment-debtor 
subsequent to such attachment. (See the observations of the 
Privy Council in Dinendronath Sannyal v. Ramcoomar Ghose®, 
on S. 240 of the Code of Civil Procedure of 1859 which was 
in even wider terms than S. 64.) The appellant cannot there- 
fore claim io treat the purchase of respondents 1 to 3 as a 
nullity except by invoking this right of the decrge-holder under 
S. 64 of the Code of Civil Procedure, and, to this extent and 
for this purpose, the appellant can and should, in my opinion, 
be treated as claiming under or representing the decree-holder. 

Now, the term “representative” is not defined in the Code. 
It has been held that it is a term of wider import than “legal 
representative” as detined in S. 2 (11) of the Code and means 





1. (1894) IL.R. 18 Mad. 13 at 18. 
2. (1919) 38 M.L.J. 32: ILR. 43 Mad. 107 at 124 (F.B.). 
3. (1880) L.R. 8 I.A. 65 at 75: I.L.R. 7 Cal. 107. ` 
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“a representative in interest”. (See Ishan Chunder Sirkar v. 
Beni Madhub, Sirkar1.) Does it, however, necessarily import, as 
a condition of its application, a transmission of interest i 
property, or does it ‘merely connote standing in the place of 
another for the purpose of deriving some right or advantage 
from him. The latter is undoubtedly the ordinary meaning of . 
the term and it is commonly used in a variety of contexts 
which do not involve, the' idea of any interest in property 
passing. In the absence of any indication in S. 47 that the term 
is used in a more restricted sense, there seems to my mind to be 
no reason why it. should not be understood in its ordinary 
meaning referred to above. Indeed, there is authority for the 
view that even the expression “legal representative’ notwith- 
standing the terms of its definition’referring to the devolution 
of an estate, can appropriately be applied to cases where there 
is and can be no transmission of interest in property. Dealing 
with the claim of a remoter reversioner to be substituted in the 
place of the deceased presumptive reversioner who had brought 
a suit for a declaration that an adoption made by a widow 
was inyalid, their Lordships observed in Venkatanarayana v. 
Subbammals : 

“The phraseology of sub-S. (11), in their Lordships’ opinion, is fairly 
open to the contention that the suit was brought by the deceased plaintiff as 
representing, in his reverstonary. right, the estate of the last male owner, 
and that on his death such right devolved on the petitioner.” 

(Italics mine). - 

It is, of course, plain that the right here referred to is not 
an interest in property as a reversioner, presumptive or remote, 
has only a spes successionis. I am therefore of opinion that 
the term “representative” in S. 47 ‘of the Code ‘of Civil 
Procedure should he understood as merely referring to one 
who stands in the shoes of anothet—to use an expression 
familiar in legal parlance—and as meaning more or less the 
same thing as the expression ‘‘claiming under” in other sections. 
of the Code, for example, Ss. 11 and 146. 

The conclusion that a stranger auction-purchaser should, in 
certain circumstances, be regarded as representing and claiming 
under the ,decree-holder who brought the property to sale 
derives support from decisions on closely analogous subjects, in 





i. (1996) I.L.R. 24 Cal. 62 (F.B.). 
2. (1915) 28 M.L.J. 535: LR. 42 ÍA. 125: LLR. 38 Mad, 406 at 413 P.C. ). 
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the wider perspective of which the question now under con- 
sideration should, as it seems to me, be viewed. In the well- 
known case in Sarat Chunder Dey v. Gopal Chunder Lakat, 
the question arose whether a purchaser in execution of a 
mortgage decree obtained by a mortgagee from a person who 
had no title to the property but whose mortgage had to be 
upheld as valid by estoppel against the true owner, could avail 
himself of such estoppel in a question with a private purchaser 
from the true owner even though the auction-purchaser was 
fully aware, at the time of his purchase, that the mortgagor 
had no title to the property. Their Lordships observed at 
page 215: 

“And their Lordships must further observe that, as the mortgage was 
effectual as a valid title to Katmuddin, the lender, under which in default of 
payment of the movey lent, he was entitled to sell the property, it follows 
that any purchaser from him under a sale regularly carried out would 
acquire a valid title to the property, even though he were fully aware of all 
the circumstances which had attended the execution of the hiba and that-it 
had been originally invalid.” 

It was, no doubt, a case of an auction-purchaser in execu- 

-- tion -of -a-mortgage -decree_and- it-has been suggested in-some— 

decisions that such a purchaser derives the rights of both the 
mortgagor and the mortgagee and can thus be regarded as the 
representative of the decree-holder also. Assuming, that such 
a distinction is valid (as to which, however, see the observations 
in Jainulabdin Sahib v. Krishna Chettiar?), I am unable to read 
the decision of their Lordships as proceeding upon-any -such 
narrow ground. Their reasoning, as is clear from the passage 
quoted above, was that the mortgagee-decree-holder was entitled, 
by virtue of the estoppel, to sell the property validly as against 
the true owner and that, therefore, the purchaser at the sale in 
enforcement of that right was really purchasing the property 
‘from him’, and thus acquired a good title, by the same estoppel, 
against the true owner although he (the purchaser) was 
actually aware of the circumstances. In other words, their 
Lordships regarded the execution purchaser as .one claiming 
under or representing the decree-holder, in go far as the latter 
had the right to sell the property validly through Court against 
the true owner in satisfaction of his decree. The principle is, 
to my mind, equally applicable to an auction-pirchaser in 
— ie or 


1. (1892) L.R. 19 I.A. 203: I.L.R. 20 Cal. 296 (P.C). 
2. (1921) 41 M.L.J. 120 at 123, 
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execution of a money decree where the decree-holder has also a 
right to bring the property to sale, by virtue of his attachment 
and the operation of S. 64, unaffected by the title having become 
vested in an alienee from the judgment-debtor before the execu- 
tion sale. 

In this connection I may refer to the distinction pointed 
out by their Lordships of the Privy Council between a private 
sale and an execution sale. Their Lordships observed: 


“In the former the price is fixed by the vendor and purchaser alone; ‘in 
the latter the sale must be made by public auction conducted by a public 
officer of which notice must be given as directed by the Act, and at which 
the public are entitled to bid. Under the former the purchaser derives title 
through the vendor, and cannot acquire a better title than that of the vendor. 
Under the latter, the purchaser, notwithstanding he merely acquires the 
right, title and interest of the judgment-debtor, acquires that title by opera- 
tion of law adversely to the Jjudgment-debtor, and freed from all alienations 
or incumbrances effected by him subsequently to the attachment of the 
property sold in execution”. (See Dinendronath Sanyal v. Ramcoomar 
Ghose.) 


These observations and the remark in Sarat Chunder Dey 
v. Gopal Chunder Laha’, that the auction-purchaser was 
purchasing the property from the mortgagee in so far as the 
latter was seeking to enforce his right to sell through Court in 
the mortgage suit, show the existence of what has been called 
the ‘privity in law’ between the decree-holder and the auction- 

-The decision in Krishnabhupatht Devu v. Vikrama Devu’, 
furnishes another illustration of circumstances where a stranger 
auction-purchaser in execution of a money decree can appro- 
priately be held to be the representative of, the decree-holder. 
The defendant in that case had attached certain properties of 
his judgment-debtor in execution of a money decree., The 
plaintiff intervened with a claim based upon a gift deed executed 
in his favour by the judgment-debtor but his claim was dis« 
allowed. He thereupon sued the decree-holder to have his title 
recognised and the property released from attachment and the 
suit was dismissed on the ground that the gift was inoperative. 
The property was sybsequently brought to sale on account of 
that decree as well as three other decrees held by the same 
decree-holder, and it was purchased by a third party. The 
plaintiff ten brought: the suit (out of which the case in 





1° (1880) L-R. 8 I.A. 65at 75: TL.R. 7 Cal. 107 (P.C). 
2. (1892) L.R- 19 I.A. 203: I.L.R. 20 Cal. 296 (P.C.). 
-3. (1894) 1.L.R. 18 Mad. 13. 
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the wider perspective. of which the question now under con- F.B. 
sideration should, as it seems to me, be viewed. In the well- Annamalai 
known case in Sarat Chunder Dey w. Gopal Chunder Lakat,  Mudali 
the question arose whether a purchaser in execution of a 
mortgage decree obtained by a mortgagee from a person who — 
had no title to the property but whose mortgage had to be coe hey 
upheld as valid by estoppel against the true owner, could avail 
himself of such estoppel in a question with a private purchaser 
from the true owner even though the auction-purchaser was 
fully aware, at the time of his purchase, that the mortgagor 
had no title to the property. Their Lordships observed at 
page 215: 
“And their Lordships must further observe that, as the mortgage was 
effectual as a valid title to Kalisawddin, the lender, under which in default of 
payment of the money lent, he was entitled to sell the property, it follows 
that any purchaser from him under a sale regularly carried out would 
acquire a valid title to the property, even though he were fully aware of all 
thè circumstances which had attended the execution of hiba ahd that it had 
been originally invalid.” 

______It-was,. no doubt, a_case.of an_auction-purchaser_in_execu- fey 
tion of a mortgage decree and it has been suggested in some 
decisions that such a purchaser derives the rights of both the 
mortgagor and the mortgagee and can thus be regarded as the 
representative of the decree-holder also, . Assuming, that such 
a distinction is valid (as to which, however, see the observations s ea CRS 

. -in.Jainulabdin Sahib v. Krishna Chettiar2), I am unable to.read.. | 
the decision of their Lordships as proceeding upon any such 
narrow ground. Their reasoning, as is clear from the passage 
quoted above, was that the mortgagee-decree-holder was entitled, 
by virtue of the estoppel, to sell the property validly as against 
the true owner and that, therefore, the purchaser at the sale in 
enforcement of that right was really purchasing the property 
‘from him’, and thus acquired a good title, by the same estoppel, 
against the true owner although he (the purchaser) was 
actually aware of the circumstances. In other words, their 
Lordships regarded the execution purchaser as one claiming 
under or representing the decree-holder, in so far as the latter 
had the right to sell the property validly through Court against - 
the true owner in satisfaction of his decree. That principle is, 
to my mind, equally applicable to an» anction-purchaser in 


Ramasami 
Mudali. 
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1. (1892) L.R. 19 I.A. 203: I.L.R. 20 Cal. 296 (P.C). 
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F.B. execution of a money decree who has algo a right to bring the 
Annamalai Property to sale, by virtue of his attachment and the operation 
Mudali of S. 64, unaffected by the title having become vested in an 
Ramasami alienee from the judgment-debtor before the execution sale. 
cies In this connection I may refer to the distinction pointed 
Patanjali out by their Lordships of the Privy Cotincil between a private 
* gale and an execution sale. Their Lordships observed: 


“In the former the price is fixed by the vendor and purchaser alone; in 
the latter, the sale must be made by public auction conducted by a public 
officer of which notice must be given as directed by the Act, and at which 
the public are entitled to bid. Under the former the purchaser derives title 
through the vendor, and cannot acquire a better title than that of the vendor. 
Under the latter, the purchaser, notwithstanding he merely acquires the 
right, title and interest of the judgment-debtor, acquires that title by opera- 
tion of law adversely to the judgment-debtor, and freed from all alienations 
or incumbrances effected by him subsequently to the attachment of the 


property sold in execution”. (See Dinendronath Sanyal v. Ramcoomar 
Ghose1.) 
These observations and the remark in Sarat Chunder Dey 
v. Gopal Chunder Laha®, that the auction-purchaser was 
———_— — — — purchasing the properly trom the mortgagee in so far as the 
latter was seeking to enforce his right to sell through Court in 
the mortgage suit, show the existence of what has been called 
the ‘privity in law’ between the decree-holder and the auction- 


£ purchaser. 


The decision in Krishnabhupathi Devu v. Vikrama Devus, 
furnishes another illustration of circumstances where a stranger 
auction-purchaser in execution of a money decree can appro- 
priately be held to be the representative of the decree-holder , 
The defendant in that case had attached certain properties of 
his judgment-debtor in execution of a money decree. The 
plaintiff intervened with a claim based upon a gift deed executed 
in his favour by the judgment-debtor but his claim was dis- 
allowed. He thereupon sued the decree-holder to have his title 
recognised and the property released from attachment and the 
suit was dismissed on the ground that the gift was inoperative. 
The property was subsequently brought to sale on account of 
that decree as well as three other decrees held by the same 
decree-holder, and it was purchased by a third party. The 
plaintiff then brought the suit (out of which the case in 








- * É (1880) LR. 8 L.A. 65 at 75: LL.R.7 Cal. 107 (P.C.). 
2, (1892) L.R. 19 LA. 203: I.L.R. 20 Cal. 296 (P.C.). 
3, (1894) L.L.R. 18 Mad. 13. 
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Krishnabhupatht Deva v. Vikrama Devul, arose) against this F.B. 

auction-purchaser for a declaration of the validity of the same Annamalai 
gift which he failed to obtain in his earlier suit against the Mudali 
decree-holder, and the question arose whether the finding in the Ramasami 
previous suit was res judicata. The learned Judges, Muttu- Mndali, 
swami Aiyar and Best, JJ., held that it was and observed at Eats 
pape 182 stri, J. 


“Tt is a well-known principle that a purchaser at a Court sale represents 
the judgment-debtor to the extent of such right, title and interest as he had 
in the property purchased at the date of sale, and represents the execution 
creditor, in so far as he had a right to bring such right, title and interest to 
sale in satisfaction of his decree. Hence it follows that the purchaser isa 
party claiming in this case under the execution creditor, Ramamurthi, within 
the meaning of S. 13, and the Judge has apparently overlooked the privity in 
law which exists between the two. The decision in Sarat Chunder Dey v. 
Gopal Chunder Laka*, is a clear authority for the proposition that when 
the plea of estoppel is available to a decree-holder, it is likewise available to 
the purchaser at the execution sale as his representative or as one claiming 
ander him.” 

The learned Judges no doubt proceeded to distinguish 
certain cases as decisions relating to S. 244 of the Code of Civil 
Procedure (corresponding to S. 47), but I respéctfullyshare---- -- - 
the inability of Abdur Rahim, O. C. J., in Veyindramuthy 
Pulat v. Maya Nadan3, to see why the principle should not be 
applied to S. 47 of the Code as well. It is open to this Bench, 
of course, to say that the decision in Krishnabhupatht Devu v. 
Vikrama Devul is wrong, but it seems to me, if I may say so, 
to be unquestionably good sense and good law; for, it would 
be an inconvenient state of the law, if it were found necessary, 
after a decree-holder establishes his right to sell certain pro- 
perties as belonging to his judgment-debtor and free of the 
claim put forward by a third party, in a litigation which may 
extend over years and pass through several Courts, that the 
execution purchaser has to go through the same process all over 
again against the same party in respect of the same claim. 

On the other hand, the decision in Srinivasa Atyangar v. 
Vellayyan Ambalam* shows that it might not be correct, in 
certain circumstances and for certain purposes, to hold that 
an execution purchaser is a representative of the judgment- 
debtor, though he gets the right, title and interest of the 





1. (1994) LL-R. 18 Mad. 13. 
2 (1892) L.R. 19 I.A. 203: I.L.R. 20 Cal. 296 (P.C3. 
3. (1919) 38 M.L.J. 32: LL.R. 43 Mad. 107 at 122 (F.B.). 
4. (1926) 51 MLL. J. 143. 
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F.B. latter at the execution sale. A certain property was pur- 
Annamalai chased by the plaintiff in that case in execution of a money 
decree. It had been attached before the Court sale, and 
Ramasami during the pendency of the attachment, there was an usu- 


Mudali. . 
po fructuary mortgage by the judgment-debtor to the defendant. 
rat Nearly 27 years after the purchase, the purchaser brought 


the suit for redeeming the mortgage on the ground that the 
defendant was only a mortgagee and that he (the purchaser) 
being the owner of the equity of redemption, was entitled to 
redeem the property. The purchaser, it will be noted, did not 
claim to treat the mortgage as void, though he was entitled to 
do so, as it was effected pending attachment. He was content, 
evidently in order to get over the bar of limitation, to take up 
the position that it was a valid mortgage and that he purchased 
only the equity of redemption. In other words, he asked to be 
treated as one standing in the shoes of the judgment-debtor, that 
is, as his representative, and to be allowed to redeem the pro- 
perty on tbat footing, even as the judgment-debtor would be _ 
————- - ——~¢ntitled to do if He continued to be the owner. But the Court 
rejected his prayer and dismissed the suit, holding, on the 
strength of the observations of the Privy Council in Dinendro- 
naih Sanyal v. Ramcoomar Ghose, that there was no privity 
between him as the execution purchaser and the defendant as 
the mortgagee from the judgment-debtor. we 
For these reasons, I am inclined to hold that the appellant 
in this caseis to be regarded as the representative of the 
decree-holder within the meaning of S. 47 of the Code of Civil 
Procedure. 
On the second question referred, I agree with the judgment 
of my Lord, the Chief Justice, which I have had the advantage 
. of reading and have nothing material to add. f 
re Reference answered, 
[The division bench (Krishnaswam> Aiyangar and 
Somayya, JJ.) then dealt with the appeal after calling for 
findings from the Céurt below. ] 


KS. 
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{FULL BENCH. ] 
iN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Sir ALFRED Henry LioneL Leaca, Chief 

Justice, Mr. Justice KiNG anp MR. JusTIcE PATANJALI 
SASTRI. 
Minor Ramachandra by next friend 

K. L. Bhandary, Vakil, Kundapur.. Petitioner“ (Plaintsf ) 

v. 

Minor Shantarama by mother and Respondents (Defen- 

guardian Rukmini Amma and dants). 

another. 

Limitation Act (X of 1908), S. 20—Morigagee directed to discharge 


mortgagor's debt due ona promissory note—If ‘agent duly axnthorised’ to 
make part payment of principal or interest to save Imitation under S. 20. 

A person liable to pay a debt due under a promissory note directed his 
mortgagee to discharge the debt from out of the mortgage consideration. 
The mortgagee made two payments on 29th May, 1933 and 16th July, 1934, 
towards interest and duly endorsed the payments on the promissory note, 
but failed to pay the balance, Ina snit on the promissory note filed within 

-three-years from the last.of such endorsements, -9-§ =» -— 


Held (Patanjali Sastri, J. dissenting), that an authority to discharge a 
debt does not include an authority to make part payments and keep alive the 
debt and the suit is barred by limitation. 


Alagappa Chettiar v. Subromania Pandia Thevar, (1914) 26 M.L J. 509 
and Thinnappa Chettiar v. Krishna Rqo, (1940) 2 M.L.J. 726 approved. 

` National Bank of Upper India v. Bansidhar, (1929) L.R. 57 LA, 1: LLR. 
3 Luck. 1(P.C), distinguished, l 

Petition under S. 25 of Act IX of 1887 praying that the, 
High Court will be pleased to revise the decree of the Court of 
the District Munsif of Kundapur dated 18th December, 1936, 
in S. C. S. No. 381 of 1936. 


K. Sanjwa Kamath for Petitioner. 
K. Vittal Rao for Respondents, 


The petition came on for hearing on 30th" August, 1940, 
‘before Patanjali Sastri, J. who made the following ° 


Orver: Patanjali Sastri, J—This is a petition to revise the 
decree of the Court of the District Munsif of Kundapur dismissing 
the petitioner’s small cause suit No. 381 of 1936 as barred by 
limitation. a 

The suit was brought to recover the amount due ona promis- 
sory note executed by the first respondent’s fath@r on’ 30th 


———_ 


* C. R. P. No. 579 of 1937. 16th October, 1940. 
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FB. September, 1926. After his death in 1932, the first respondent's 
Rama- guardian executed a mortgage on 20th December, 1932, in favour 
chandra of the second respondent’s husband who was directed to discharge 
Shanta- the suit debt as part of the consideration for the mortgage. The 
rama. mortgagee made payments for interest on 29th May, 1933, and 16th 


July, 1934, which were duly endorsed on the promissory note, but 
failed to pay the balance of the debt. The suit was instituted in 
1936 for the recovery of such balance and it was not disputed that 
it would be in time if the second payment of interest referred to 
above satisfied the requirements of S. 20 of the Limitation Act. 
The Court below held that it did not, on the ground that the 
mortgagee was neither the person liable to pay the debt nor his 
agent duly authorised to make such payment within the meaning of 
S. 20. Anattempt was made in the Court below to show that there 
was a novation by petitioner accepting the liability of the mortgagee 
but the Court held that it was not proved and that finding could 
not be and was not attacked before me in revision. 


The view taken by the lower Court on both points is supported 

by a recent decision of a Division Bench of this Court reported in 

_Thinnappa Chettiary_Krishna Raolandthis-would ordinarily have — 
concluded the case in favour of the respondents but for the sub- 
mission of the learned counsel for the petitioner with which I am 
inclined to agree that the decision requires reconsideration'on the 
question of authority to pay in view of the Privy Council ruling 
reported in National Bank of Upper India v. Bansidhar®. The 
facts of that case so far as they are material here are as follows: 
One Bishambar who was a director of a bank obtained an unautho- 
rised loan from it, but wishing to conceal from the Bank his 

‘indebtedness persuaded one Bansidhar, the first respondent 
before their Lordships, to execute a promissory note for the 
amount due on the understanding that he (Bishambar) himself 
would discharge the debt. The amount of the note was accor- 
dingly credited to Bishambar, and Bansidhar was shown in the 
books as the bank’s debtor in respect of that sum. Bishambar 
made a payment for interest, and within three years from such 
payment, but beyond three years from the note, the Bank sued 
Bansidhar to recover the balance due. In holding that Bishambar’s 
payment of interest saved the suit from the bar of limitation, their 
Lordships observed at page 9:— 

“Upon what they have already held to be the true meaning and effect of 
the transactign of the 22nd of December 1917, it was agreed between 
Bishambar and the first respondent that the former would discharge the 
latter’s debt to the bank in ‘respect of both principal and interest, and it is 


1. (1940) 2 M.L.J. 726, z 
2, (1929) L.R. 57 LA. 1: LL.R. 5 Luck. 1 (P.C). 
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clear from the first respondent’s evidence that he left it to Bishambar to do EB. 
so. Under these circumstances, it being admitted that no formal guthoriza- — 
tion of the agent is required under this section, their Lordships find no Rama- 
difficulty in implying authority from the first respondent to Bishambar to Chandra 
pay the interest on his behalf as it became due.” Shanta- 


As pointed oul already, the position under the mortgage 
transaction in the present case is, to my mind, essentially the same 
as the mortgagee had undertaken, and the mortgagor had left it to 
him, to discharge the petitioner’s debt, and there is nothing to show 
that it was required to be discharged by a single payment. The 
same conclusion must therefore follow. 


In taking the opposite view, the learned Judges in Thinnappa 
Chettiar v. Krishna Raol, followed the earlier decision in Alagappa 
Chettiar v. S ubramania Pandia Thevar2, where the learned Judges 
purported to base their decision on the English case Linsel v. 
Bonsor8, The defendant in that case entered into a composition 
deed and instructed one of his trustees to tender to the plaintiff a 
part of the debt in discharge of the whole. The plaintiff having 
refused to accept it on those terms, the trustee paid it as a part 

payment. It was held that such payment in part was without 
authority and did not take the case out of thestattte vf limitations. =- ~~ ~~ - --:=- 
With all respect, it seems to me that this case does not lend support 
for the broad proposition that authorization to discharge a debt can 
confer no authority to pay interest or part of the principal due on 
the debt. It will be observed that all that S. 20 requires is that the 
payment should be made by a person paying for the debtor and on 
his account what he is bound to pay and not by a stranger to the 
debtor (see per Lord Cranworth in Chinnery v. Evans’) and such 
authority can be irrespective of the volition of the debtor (see 
Govindaswami Pillai v. Dasai Goundand). It is therefore difficult 
to see why the mortgagee whom the debtor had asked to pay off 
the petitioner’s debt should not be considered to be duly authorised 
to pay interest or part of the principal of the debt. 


The other cases to which reference is made in Thinnappa 
Chettiar v. Krishna Raol have merely followed the Yecision in Ala- 
gappa Chettiar v. Subramania Pondia Thevar®. Of these cases 
only Subbakka v. Venkata Setti8 and Thinnappa Chettiar v. 
Krishna Raol, are later than the Privy «Cuuncil decision in 


SN 


1. (1940) 2 M.L.J. 726. 2. (1914) 26 M.L.J. 509. 
3, (1835) 2 Bing. (N.C.) 241: 132 E.R. 95, . 
4. (1864) 11 ELL.C, 115: 11 ER 1274. . ` 


5. (1921) 41 MLL.J. 423: IL.R. 44 Mad. 971. 
6., (1932) M.W.N. 1193. 
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EB. National Bank of Upper India v. Bansidhari. No reference was, 

f however, made to this decision in the former, and though it was 

chandra noticed in passing by the learned Judges in the latter in discussing 

the other question whether the mortgagee in that case was a 

rama. person liable to pay the debt within the meaning of S. 20, its 
bearing on the question of implied agency was apparently over- 
looked, for no reference is made to it in the discussion of that 
point at pages 456 and 457 of the report. 


For the reasons indicated above, I consider that the question 
whether the mortgagee who undertakes as a part of the considera- 
tion for the mortgage to discharge a debt of the mortgagor not 
charged on the properties mortgaged, and pays a certain’ sum for 
interest on the debt is a person duly authorised to make such pay- 
ment within the meaning of S. 20 of the Limitation Act requires 
reconsideration in the light of the decision of the Privy Council in 
National Bank of Upper India v. Bansidharl and I therefore direct 
that the case be placed before my Lord the Chief Justice to be 
posted before a Full Bench for disposal. 


This petition coming on for hearing this day before the 


Sse Pull Beach, 
The Court delivered the following 
Leach, C. J, JUDGHENTs : The Chief Justice—This petition appeared 


originally inthe list of Patanjali Sastri, J., but he adjourned the 
hearing under the provisions of r. 1 of the Appellate Side Rules 
of this Court in order that the petition might be determined by 
a Bench. The learned Judge was of the opinion that the 
judgment of the ‘Privy Council in National Bank of Upper 
India v. Bansidhar1, called for the reconsideration of the deci- 
sion of this Court in Thinnappa Chettiar v. Krishna Rao? and 
of anumber of earlier decisions to the effect that a power to 
pay oft a debt does not carry with it a power to keep the debt 
alive by a payment of interest or part payment of principal. 
The petition has been placed before a Full Bench at my direction 
under rr 6 in order that there may be greater freedom of action 
if necessary. i 


S. 20 of the Limitation Act provides that a payment of 
interest or a payment in part of principal by the person liable to 
pay the debt or by an agent duly authorised in this behalf starts 
a fresh period of limitation from the date of payment, provided 


st  ? ...?T.s9090909000" 
1. (1929) L.R. 57 I-A. 1: LLR. 5 Luck. 1 (P.G). 
(1940) 2 M.L.J. 726 
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that the acknowledgment appears’ in the handwriting of or in 
a writing signed by the person making the payment. In Thin- 
nappa Chettiar v. Krishna Raol, Venkataramana Rao, J., pointed 
out that under this section the agent whose payment would keep 
alive the debt must be one who is duly authorized to make the 
part payment of interest or principal and that this Court has 
consistently taken the view that a direction to discharge a debt 
does not make the donee of the power an agent authorized to 
make a part payment so as to keep the debt alive. In this con- 
nection Venkataramana Rao, J., referred to Chidambaram Pillai 
v. Veerappa Chettiar’, Alagappa Chettiar v. Subramania Pandia 
Thevar’, Balaguruswami Noaicken v. Gurvswami Naickent, 
Ramaswamet Pillaiv. Kastnatha Atyar5 and Subbakka v. Venkata 
Sethe. 


It is not necessary to discuss all the decisions of this Court. 
I consider that it will be sufficient to state the position in 
Alagappa Chettiar v. Subramania Pandia Thevar3, where the. 
facts were very like the facts in the present case. There, a 


`- mortgagee ‘undertook to discharge -a` debt ~due™ by - the- 


mortgagor and retained in his hands sufficient of the. mortgage 
consideration to discharge the deht. Instead of paying off the 
mortgage he retained the whole of the money for nearly two 
years and then only paid the interest due on the debt. The 
question was whether in these circumstances, it could be said 
that he was authorized to pay the interest on the bond so as to 
keep alive the mortgagor’s liability to the creditor. It was held 
that he had authority to pay the debt in full, but no authority to 
make a payment of interest so as to bring the case within S. 20 
of the Indian Limitation Act. The learned Judges (Wallis and 
Sadasiva Aiyar, JJ.) relied on Linsel v. Bonsor7, where the 
defendant, a trustee under a deed of composition, was instructed 
to tender to the plaintiff a part of the debt in discharge of ihe 
whole. The plaintiff refused to accept the money .on this basis 
and it was then tendered and accepted as a payment in part. It 
was held that there was no authority for this and the part 
payment did not prevent the law of limitation operating. 





1. (1940) 2 MLJ. 726. | 
- 2. (1917) 6 L.W. 640. 3. (1914) 26 MLJ, 509. 
4, (1924) 48 ML. 506. . 5. .(1927) M.W.N. 356. 
€ (1932) M.W.N. 1193. 
7. (1835) 2 Bing. (N.C) 241: 132 E.R. 95, 


il 
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FB... In the National. Bank of Upper India v. Bansidhar!, the. 
Rani facts were these, A director of the bank, Bishambar Nath by 
chandra, name, indpced the manager'of the bank to allow him a large 
Shanta .. overdraft, but as the half-yearly audit was approaching it was 
rama. deemed advisable to eliminate this debt from the books. With 

Leach, cj. this object in view the director persuaded the first respondent 
in the appeal to execute in favour of the bank a promissory note 
for the amount and the bank manager to accept it in discharge 
of the overdraft. The arrangement between the director and 
the maker of the promissory note was that the director should 
himself pay the principal and interest. Twelve months after 
this arrangement was entered into, the director paid to the bank 
a sum out of which the bank allocated Rs. 908 to. the payment 
of interest then due upon the promissory nòte. The director 
had notice of the allocation and made an appropriate entry in 
his own books. The question which arose for decision was’ 
whether this payment of interest saved limitation as against the 
maker of the note and it was held that it did. The director 

.— — —._-_ —— was-authorized-to-discharge the-debt due-by the maker of the ~ 
promissory note to the bank in respect of both principal and. 
interest and the director was left to do this as it best suited 
him. He had not the money to do it there and then. Under 
these circumstances, the Judicial Committee had no difficulty in 
finding an authority from the maker of the promissory note to 
the director to pay the interest on his behalf as it became due. 
This decision of the Privy Council does not travel beyond. 
the particular facts of the case, and in my opinion it cannot be 
read as an authority for the proposition that where a mortgagee 
undertakes as part of the consideration for the mortgage to, 
discharge a debt due by the mortgagor he must be deemed to 
have authority to make a payment of interest or a part payment 
of principal. I consider that the judgment of the Judicial 
Committee leaves entirely unaffected the decision in Alagappa 
Chettiar v. Subramania Pandia Thevar® and the earlier deci- 
sions of this Court on the point. Whether there is authority to 
make a part paymenf is a question of fact and the decision in 
each case must depend upon the particular facts. Of course, 
where the person who is to make the payment is left a discretion 
in the matter his principal will have to suffer the consequences. 


L (1929) L.R. 57 LA. 1: LL.R, 5 Luck. 1 (P.C). 
2 (1914) 26 M.L.J, 509. 
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of a payment to account, if the conditions of S$. 20 for the 
saving of limitation are also complied with. 

Turning to the facts of the case now before us, on the 30th 
September, 1926, the first respondent’s father executed a pro- 
missory note in favour of the mother of the petitioner for a 
sum of Rs. 100. In 1930, the mother died and as the petitioner 
was a minora guardian of his property was appointed. On the 
20th December, 1932, the first respondent’s mother as his 
guardian, his father being dead, executed a usufructuary 
mortgage of certain lands in favour of the husband of the 
second respondent. The consideration for this mortgage was 
the sum of Rs. 475. The mortgage deed provided that the 
mortgagee should discharge the promissory note executed in 
favour of the petitioner’s mother. The direction to the mort- 
gagee was that he was to make payment in full and the District 
Munsif who tried the suit out of which this petition arises has 
held that the mortgagee had no authority to make a part 
payment on behalf of the promisor so as to keep the debt alive. 


__Qn_the 29th May, 1933, the mortgagee. made. a payment_of.. 


Rs. 810-0 on account of interest and an acknowledgment of 
the payment was etidorsed on the promissory note. “On the 16th 
July, 1934, he made ‘a payment of one rupee on account, of prin- 
cipal and Rs. 7-1-0 on account of interest and acknowledgments 
of these payments were also endorsed on the promissory note. 
A suit was filed on the instrument on the 18th June, 1936, 
but by then it was time barred, unless the payment made on the 
16th July, 1934, could be regarded as having been made by the 
mortgagee as the agent of the maker of the promissory note 
duly authorized in that behalf. The District Munsif held that 
the mortgagee could not be so regarded and I have no hesita- 


tion in concurring in his decision. There was no discretion 


given to the mortgagee in the matter at all. His duty was to 
discharge the promissory note in full and he had no authority 
to do anything else. He did not carry out the duty of his 
agency but did something quite beyond what he was expected 
to do. Therefore the maker of the promissory note was not 
bound by his action and the suit was rightly dismissed. 

It follows that in my opinion the petition should be 
dismissed with costs. a ; y 

King, J.—l.agree with my-Lord that for the reasons which 
he has given this Revision Petition should be dismissed and I 
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wish to add just a few words. Whether an agent has been duly, 
authorised within the meaning of S. 20 to make a particular 
poyment is a question of fact. Here, I take it, the facts are 
simple. There was an authorisation in general terms to the 
mortgagee to pay off the promissory note debt. No time limit 
was set. The District Munsif held that the meaning of this 
authorisation was that the mortgagee should pay off the 
debt in full and’ with reasonable promptitude. The petitioner 


here can succeed in my opinion only if he can show that 


on these facts no other. interpretation of the mortgagor’s 
instructions is in law possible than that the mortgagee was 
given full discretion to pay off the debt as and when he 
pleased. As my Lord has said, I do not think that the Privy 
Council in National Bank of Upper India v. Bansi- 
dhari lays down any such general proposition. On the facts 
in that case the conclusion that Bishambhar was authorised to 
discharge Bansidhar’s debt as and when he could was inevitable. 
But in the absence of unusual facts it appears to me that the 


~ plain and ordinary meaning of a direction as part of the ~ 


consideration for a mortgage to discharge a debt is a direction 
to discharge it in full and to discharge it quickly. What are 
the facts here? The mortgagor is in need of money and applies 
to the mortgagee who presumably has money to lend him. He 
borrows Rs. 475. About Rs. 100 of this sum is not to be paid 


- in cash; but is to be paid to the creditor under the promissory 


note. How can it be presumed in law that when in these 
circumstances the mortgagor directs the mortgagee to pay off 
this comparatively insignificant debt, he hasimpliedly authorised 
him to spend eighteen months in paying off the paltry sum of 
Rs. 15-11-0? Such a conclusion seems to me to be repugnant 
to common sense. I am accordingly of opinion that the, District 
Munsif was entitled on the evidence to hold that the authorisa- 
tion to the mortgagee was for the complete and speedy dis- 
charge of the debt; and with such a finding of tact ee can 
be no interference in revision. — 


Patanjali Sastri, J.—In this case I have the misfortune to 
be of a different opinion from my Lord whose judgment 
J ‘have had the advantage of reading. As the facts of the 


- case are all set out in that judgment I will content myself with 





1. 0929) LR. 37 IA. 1: LLR. 5 Luck, 1 (P.C). 
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briefly stating the position as I conceive it in the light of the 
Privy Council decision in National Bank of Upper India 
v. Bansidhar1, on the question of authority to pay for purposes 
of S. 20 of the Limitation Act. 

It will be observed that the section does not require 
‘authority to keep the debt alive’, an expression sometimes used 
in the discussion of this question. The authorisation must 
relate to the payment of interest on the debt or to the part 
payment of the principal as the case may be, and the debt is 
kept alive as the legal consequence of such payment, irrespective 
of the intention of the debtor or his agent. It is therefore not 
strictly relevant, and may, indeed, be somewhat misleading, to 
enquire whether the person paying was authorized to keep alive 
the debt. The question of limitation bardly enters into the 
minds of the parties at the time of the transaction from which 
Courts are subsequently called upon to imply authority in cases 
of the kind now before us. I refer to this because I cannot 
help thinking that the decision of the question has sometimes 
been allowed to.be coloured by the supposed hardship to the 
debtor of implying authority to pay in such cases. 

‘Where a debtor transfers his property in consideration 
either in whole or in part of the transferee undertaking to dis- 
charge the former's liability to a creditor, I agree that if the 
stipulation is that the transferee should pay off the debt all at 


once with no discretion left to him as to paying it in parts, as if> 


he were a messenger sent with the amount required to make the 
payment, no authority to make a payment of either intefest or 
part of the principal can be implied. But, if all that appears 
from the transaction is that the party paying has bound himself 
, to the debtor to discharge the latter’s liability, I find it difficult 
to see, with all respect, why the case is not governed by the 
Privy Council ruling in National Bank of Upper India v. 


Bansidkart. In that case in setting out the true legal effect of 


the transaction, their Lordships observe at page 7 that: 

“As between Bishambhar and the first respondent (the debtor) the 
former undertook to discharge the liability to the bank” 
and, again at page 9: 

‘Upon what they have already held to be the true meaning and effect of 


the transaction of the 22nd of December, 1917, it, was agreed between Bish- 
ambhar and the first respondent that the former would discharge the latter's 





1. . (1929) L.R. 57 L.A. 1: LL.R. 5 Luck. 1 (P.C.). 
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FB! debt to the bank in respect of both principal and interest and it is clear 


—— from the first respondent's evidence that he leftit to Bishambhar to do so.” 
Rata (Italics mine.) 
Shanta- No doubt, it would appear from the em in that case that 


rama, Bishambar was not in a position to pay off the debt immediately, 
Patanjali for, that indeed occasioned the transaction there in question, 
Sastri, J. and that therefore the parties must have contemplated payment 
at sometime in future. But is the position essentially diferent 
when a transferee of the debtor’s property agrees, in considera- 
tion of the transfer, to discharge a debt of the transferor? The 
arrangement, as in that case, imposes on the transferee, as 
between himself and the debtor, an obligation to pay the principal 
of the debt as well as the interest due upon it as long as it 
remains unpaid. This obligation continues whether the debtor 
thought the debt subsisted or not, and the payment by the 
transferee under the contract reduces the liability of the debtor. 
In such circumstances, I can see no reason why the payment 
should not be regarded as having been made with the authority 
‘___ — -— __of the-debtor-who gets the benefit of-it by virtue of thestipula-— 
tion. And, viewed as a question of ‘authority to keep alive the 
debt’, there would seem to be as much ground in the case before 
the Privy Council as in this for saying that the contract or 
mandate to discharge the debt did not imply a ‘power to keep 
alive the debt’, for it is only reasonable to suppose that the _ 
debtor there also would naturally have refused to allow the debt 
to be kept alive beyond the period of limitation. The true 
principle would seem to be what Farwell, L.J., deduced from 
Bradshaw v. Widdrington1in Lacey, In re: Howard v. Light- 
foot®, The learned Judge observed: 


“I read it as a decision on the words ‘or agent, and as shewing thata 
man can be an ‘agent’ within the meaning of the Act, not only when he acts 
for a principal properly so called but also when he makes the payment on 
behalf of the debtor, because he has bound himself by deed for valiye so to 
do”. (Italics mine.) = 

That, I venture to think, is the principle which their Lord- 
ships of the Privy Council applied in National Bank of Upper 
India v. Bansidhar®, where they also refer to Farwell L. 
J.’s view of the matter. 





1. (1902) 2 Ch. 430. 2. (1907) 1 Ch. 330 at 350. 
3. (1929) L.R. 57 I.A. 1: LLR. 5 Luck. 1(P.C). 
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It seems to me, therefore, that the broad view expressed 
without any qualification in eae Chethar v. Krishna Raot 
that: _. ; 

“A: power to extinguish the debt wouldnot, in our ‘opinion, carry with 
it a power to keep alive the debt. Our High Court has consistently taken 
the view that a direction or power to discharge a debt does not make the 
donee of the power an agent authorized to make a part payment so as to keep 
alive the debt.” 
referring to the earlier decisions of this Court to the same 
effect, cannot be accepted as correct in view of the Privy Council 
decision in National Bank of Upper India v. Banstdhar3®, I may 
also observe, in this connection, that the decision in Limsell v. 
Bonsor8 does not, as it seems to me with all respect, lend support 
for the above broad proposition as was supposed in Alagappa 
Chettiar v. Subramania Pandia Thevar4, which has been followed 
in the later cases. There wasa clear prohibition in the English 
case to make any part payment towards the debt. 


Turning now to the facts of the present case, the mortgage 


_deed_has not been_produced and ali that appears about its terms = __ 


from the judgment of the lower Court is that the mortgagee was 
directed thereunder to pay the amount due under the suit pro- 
missory note. Nearly two months after thè mortgage, both the 
debtor and the mortgagee sent a notice (Exhibit B) to the 
petitioner informing him of the mortgage and suggesting a 
novation to which the petitioner, however, did not agree. These 
Facts indicate to my mind that the mortgagee was not required 
or expected to discharge the debt all at once, but to pay it off as 
it suited him. The Privy Council ruling therefore applies and 
the finding of the Court below which, relying on the decisions of 
this Court, refused to imply authority in such circumstances 
cannot stand. 

I would allow the Civil Revision Petition with costs 
throughout. 

K. S. , _ Petition dismissed. 





1. (1940) 2 ML.J. 726. 
2 (1929) L.R`> 57 LA. 1: IL-R 5 Luck. 1 (P.C). 
3. (1835) 2 Bing. (N.C) 241: 132 E.R. 95. | 4. (1914) 26 M.L-J. 509. 
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> PRIVY.. COUNCIL.. ; 
[On appeal from the High Court of Judicature at Bombay. ] 
*PRESENT:—VISCOUNT MAUGHAM, Lorp RUSSELL OF 


ag KiLLowen, Lorp WRIGHT, oe GEORGE RANKIN AND MR. 
3 ; M. R. JAYAKAR, 


The General Accident Fire and Life 


Assurance Corporation, Ltd. .. <Appellants* 
v. } 
Janmahomed Abdul Rahim .. Respondent. 
PC , Limitation — Administration bond‘ Default by adminisirator —Bond 


ees assigned to heir on attainment of majority—Action against administrator — 
Whether ‘on a bond’—Pervod of limitation applicable—Indian Limitation . 
Accidemt Act (IX of 1908), Art. 68—Indian Succession Act (XXXIX of 1925), S. 292. 


Pire A Ee An assignment of an administration bond under S. 292 of the Indian 
Co Succession Act, 1925, does not have the effect of conferring a new cause of 
td. action on the assignee. Accordingly, where an administrator has executed 
ne an administration bond subject to a condition and that bond is assigned to 


med the heir under S. 292, an action brought by the heir against the administrator 
ul fora default in administration is an action on a bond within the meaning of 


~ The time when such a condition is: broken within the EEEE TERT 
is the time at which the administrator commits his act of default and not 
the date at which a person, such as the heir, able to give a valıd discha 
for the estate, claims it and fails to'obtain it. The office of administrator 
comes to an end with the administrator’s death, and accordingly he cannot 


be held to have. Been, gusty of ay DRAEN of the condition in the bond after 
that event. 


Manubhai Chunilal v. General. Accident Fire and Life Assurance 
Corporation, Ltd., (1936) LL-R. 60 Bóm. 1027, overruled. 


Maung San U v. Maung’ Kyow Mye, (1923) LLR 1 Rang. 463, approved. 

‘Consolidated appeals from a decision of the High Cour 
Bombay, in the appellate jurisdiction (Beaumont, C. J. 
Kania, J.) dated 31st March, 1938, confirming a decision of that 


Court in its Ordinary Original ci Jurisdiction ( Engineer, J. j 
dated 24th May, 1937. 


Orfe Abdul Rahim died intestate in September, 1924, and his 
widow: became administratrix of the estate for the period of 
minority of any of-his three sons (all minors) who were entitled 
to the estate subject to the widow’s rights of maintenance. The 
widow, and the General Accident Fire and Life Assurance 
Corporatidn as sureties in due course signed an administration 
bond for Rs. 3,98,060 in favour of the Registrar of the High Court 


a 


* P. C. Appeal No. 43 of 1939. °°° "17th September, 1940. 


e 
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in its intestate jurisdiçtion, the bond being subject to various 
conditions imposed on the widow and relating to the proper 
administration of the estate. In July, 1925, the widow appointed 
to act for her in all matters relating to the administration, an 
attorney called Bhatra who misapplied the property. The widow 
died in 1929, and in 1931 the eldest son attained majority. In 
March, 1932, the Court made an order for the assignment of the 
administration bond to him in accordance with the terms of S. 292 
of the Indian Succession Act, 1925, and in November, 1932, the 
eldest son instituted these proceedings claiming from the defen- 
dant insurance company as sureties the amount of the loss to the 
estate resulting from the widow, acting as administratrix. Those 
proceedings were instituted in time if Art. 120 of the Limitation 
Act of 1908 should be applicable. The defendants, however, 
contended that Art. 68 was applicable, and that the action was 
barred. The Courts in India overruled that objection, and the 
defendant company now appealed to His Majesty in Council. 

Sir T. J. Strangman, K.C. and W. W.K. Page for Appel- 


lants.—We contend first of all that this action is clearly one on a 
bond, to which Art. 68 is applicable. Here, the latest date, it is 


subinitted, at which the cause of action “could arise was the death 


of the administratrix in April, 1929. Therefore the suit, instituted 
as it was in November, 1936, must be barred. (Counsel referred 
to the definition of “bond” in S. 3 of the Limitation Act, and to 
cls. 45 and 46 of the Letters Patent, dated 8th December, 1823, 
founding the Supreme Court of Bombay). 


We submit that when the benefit of the bond is assigned to the, 


heir no new cause of action accrues to him; the starting point of 
time remains the date of the breach by the administratrix. The 


grounds for the decisions in Manubhai Chunilal’s casel are open. 


to challenge. (Counsel referred to Blackwell J.’s judgment in that 
case and to Maung San U v. Maung Kyaw Mye%, Kanti Chandra 
Mukerji v. Alit-Nabi3 and In the goods of Youngs, as showing 
that such cases had been decided each way. 


Pratt, K.C. and Khambatia for Respondent.—Art. 68 is, we 
‘submit, not applicable. The action is a peculiar one to which no 
article of the Act is specially applicable. Therefore by Art. 120 
the plaintiff had six years in which to bring his action from the 
date when his right to sue accrued. The question is when his 
cause of action arose. This action is not on thé bond, at all and 
could equally well have been instituted against the personal repre- 





SS 
1. (1936) LL.R. 60 Bom. 1027. 2 (1923) LL.R. 1 Rang. 463. 
3. (1911) I.L.R. 33 AU. 414. 4, (1866) 1 P.D. 186 at 189. 
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sentatives of the administratrix to compel them to make good any 
logs to the estate for which she was liable. No cause of action can, 
it is submitted, arise until the loss is ascertained. 

Supposing however, that Art. 68 applied in such a case the 
cause of action would not arise until the heir or some one similarly 
entitled to do so had claimed the estate and failed to obtain his due 
or some part of it. S. 292 of the Act of 1925 does not merely 
give. a new starting point by implication ; it is submitted that it is 
to be construed as an express statutory provision to that effect. An 
application is made to the Court, which thereupon confers on the 
applicant a statutory right of action. What else can the words 
“who shall thereupon be entitled to sue” mean? This is clearly, we 
submit, an enabling section, and such a section cannot be referable 
to a right which already existed before. It is not merely con- 
firmatory, as the wording shows. It creates a new title to the 
estate. s 

Khombatta following.—If the assignee of such a bond was a 
minor, and his guardian failed to sue on it, the minor would surely 
not lose his interest. Clearly he would be entitled to sue when he 


have accrued on his attaining majority. 
(Counsel referred to Maharaja Jagadindra Nath Roy Bahadur 
v. Roni Hemanta Kumari Debil.) 


Sirangman, K.C., replied. 


17th September, 1940. Their Lordships’ judgment was 
delivered by’ 

Viscount MauGHAM.—There are here two consolidated 
appeals from a judgment and decree of the High Court of 
Judicature at Bombay in its appellate jurisdiction dated the 
31st March, 1938, confirming with a variation a judgment and 
decree of that Court in its ordinary original civil jurisdiction. 
The facts aresvery complex and the questions raised on the 
appeals are questions of considerable importance. The appel- 
lants, however, who were the defendants in the suit, besides 
disputing liability on a number of grounds have raised the 
contention that the suit was barred by Art. 68 of the Indian 
Limitation Act (IX of 1908). This question was based on 
substantial grounds and their Lordships thought it right to hear 
the arguments of both sides upon it before embarking on the 


1. (1904) L.R. 31 LA. 203 at 210: IL.R. 32 Cal. 129 (P.C). 
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other questions raised ọn the appeal and the cross-appeal; and 
in the result they have come to the conclusion that the point of 
limitation raised by the appellants is well founded and accor- 
dingly it has not been necessary for them to go into the other 
matters above referred to. 


‘ In order to deal with the question of limitation it is 
necessary to state the following facts. 

On the 18th September, 1924, Abdul Rahim died intestate 
at Bombay leaving him surviving a widow, Hawabai, three sons 
and three unmarried daughters. All his children were then 
minors. According to the law by which he was governed his 
three infant sons became entitled to his estate in equal shares 
subject to the right of his widow to maintenance pending re- 
tharriage or death, and to the rights of his daughters to main- 
tenance until marriage or death, and to their marriage expenses. 


On the 17th March, 1925, the widow of Abdul Rahim 


(Hawabai), having been duly empowered by the High Court, 
filed a petition in the High Court for the grant to her of letters 


“of administration to the estate of her deceaséd husband forthe —- --- -- > 


use and benefit of his three minor sons and limited to the period 
of minority of any of them. It was stated in the schedule to 
the petition that the movable and immovable properties of 
Abdul Rahim were valued at Rs. 2,75,791 and for the purposes 
-f probate duty the estate was valued at Rs. 1,99,025 after 
deducting funeral expenses and debts. On the 6th May, 1925, 
it was ordered that on the sureties being justified for the whole 
of the estate of Abdul Rahim and on filing the necessary admi- 
nistration bond, and on payment of fees and stamp duty, 
letters of administration should issue as prayed to Hawabai. 


On the 14th May, 1925, Hawabai and the present appellants 
.as sureties executed a bond for Rs. 3,98,060 in favour of the 
Registrar of the High Court in its testamentary and intestate 
jurisdiction and the head assistant to the Prothonotary and 
Registrar of the Court. The conditions of the bond were in 
the usual form. The obligation was to be void and of no effect 
if Hawabai 
(1) should make or cause to be made a true and perfect inventory of the 
property and credits of the deceased which had or should come to her hand, 
possession or knowledge or to the hands or possession of any other petson 


-or persons for her and should exhibit or cause to be exhibited to the High 
“Court such inventory on or before the 14th November, 1925; 
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nS should well and truly administer such property and credits according 
to law; 


(3) should make or cause to be made a true and just account of her 
administration on or before the 14th May, 1926; and 


(4) All the rest and residue of the property and credits which should be 
found remaining upon the said account after being first examined and 
allowed by the High Court should deliver and pay unto such person or per- 
sons 2s shall be lawfully entitled to such residue. 

_ On the 9th June, 1925, the letters of administration were 
duly issued to Hawabai on behalf of the three minor sons of the 
intestate for their use and benefit until one of them should 
attain his majority. 


It is alleged by the plaint that on.the 2nd July, 1925, 
Hawabai, who was a purdanashin lady, and illiterate, appointed 
onè Bhatra who was related to her, being the son of her 
maternal uncle, her attorney to act for her in all matters relating 
to the estate of Abdul Rahim. This person, however, mis- 
applied the property and subsequently (on the 22nd October, 
1928) committed suicide. Hawabai commenced various pro- 


ceedings in un endeavour to recover the property forming part ~ 


of the estate of Abdul Rahim, but on the 27th April, 1929, she 
died. i 

On the 14th November, 1931, the eldest son of Abdul 
Rahim, Janmahomed Abdul Rahim (who will be called “the 
plaintiff”) attained his majority. 


On the 24th March, 1932, an order was made by the High 
Court that the-Court should assign the administration bond to 
the plaintiff, his heirs, executors or administrators, and it was 
further ordered that on such assignment the plaintiff, his heirs, 
executors or administrators should be entitled to sue on the 
bond in his or their name or names as if the same had been 
originally given to him or them, and should be entitled to 
recover theredn as trustee or trustees for all persons interested 
the full amount recoverable in respect of any breach thereon. ; 


By a deed of assignment dated the 14th August, 1932, 
certain officers of the Court appointed for that purpose by an 
order of the Chief Justice purported to assign the bond to the 
plaintiff (the present respondent) “to hold the same unto the 
assignee absolutely with all such powers, rights and remedies as 
are now subsisting thereon.” The assignment was effected 
under S. 292 of the Indian Succession Act of 1925 which is in 
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these terms :— 7 


The Court may, on application made by petition and on being satisfied 
that the engagement of any such bond has not been kept, and upon such 
terms as to security, or providing that the money received be paid into Court, 
or otherwise, as the Court may think fit, assign the same to some person, his 
executors or administrators, who shall thereupon be entitled to sue on the 
said bond in his or their own name or names as if the same had been origi- 
nally given to him or them instead of to the Judge of the Court, and shall be 
entitled to recover thereon, as trustees for all persons interested, the full 
amount recoverable in respect of any breach thereof. 5 

It should be added that under S. 291 every person to whom 
any grant of letters of administration, with an exception not 
material to the present purpose, is committed must give a bond 
to the District Judge with one or more surety or sureties 
engaging in the due collection and administration of the estate 
of the deceased. The bond is in the usual form. It is the 
usual practice in such a case to apply S. 292 and to cause the 
bond to be assigned to the intending plaintiff. It does not appear 
to be necessary to discuss the older practice under the Letters 
Patent of 1823 founding the Supreme Court of Bombay. 


~~" On the 2nd November; 1932, the plaintiff (respondent) -- - -- - 


filed the present suit claiming from the defendants, the present 
appellants, the sum of Rs, 3,98,050, or such lesser sum as repre- 
sents the loss of the estate of Abdul Rahim due to the failure 
of Hawabai as administratrix of that estate to carry out her 
obligations under the administration bond. The plaint alleged 
four specific breaches of duty by the administratrix which can 
be shortly stated as follows :— 

(1) The appointment of Bhatra as her attorney to manage 
the estate of the intestate; 

(2) allowing the sum of Rs.50,003 shown in the inventory 
and accounts filed by her on the 2nd June, 1927, as being in 
her hands on that date to remain in the hands of Bhatra; 

(3) the failure to realise a certain share of the intestate 
in the estate of his deceased father and allowing such share to 
remain in the hands of Bhatra; and 

(4) the failure to hand over to the Acoountant-General of 
Bombay the estate of Abdul Rahim, all his heirs being minors. 

The learned Trial Judge and the Appellate Court (Sir 
John Beaumont, C.J. and Kania, J.) in the course of their 
judgments held that on the question of ‘limitation they were 
bound by the decision of the Appellate Court of Bombay in the 
case of Manubha: Chunilal v. General Accident Fire and Life 
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P.C, Assurance Corporation, Lid.1 That case related to a similar bond, 
PA similarly assigned, and the Appellate Court, Sir John Beaumont, 
eum. CJ. and Rangnekar, J., overruling Blackwell, J., decided that 
the defence of limitation under Art. 68 of the Indian Limitation. 


Corpor Hons Act was not available. In that case as in the present the 
v. _ beneficiaries at the date of the grant of letters of administration 
heg Were infants, and in other respects the facts are not distinguish- 

ak able from those in the present case. The question, therefore, 


arises whether the decision in Manubhat’s casel is or is not 
Viscount — correct. 

Art. 68 of the Limitation Act, 1908, is one of a series of 
183 articles in a schedule which relate to the limitation of suits, 
appeals and applications. The articles are introduced by S. 3 
in the following words :— 

“Subject to the provisions contained in Ss. 4-25 (inclusive): Every suit 
instituted, appeal preferred, and application made after the period of limita~ 
tion prescribed therefor by the first schedule shall be dismissed, although 
limitation has not been set up asa defence.” 

Carpe ee The provasion “cosa ae 68. a allowing = 
effect:— >> , 

“On a bond subject to a condition,” the period of limitation. 
is to be three years and the time from which the period begins. 
to run is stated to be “when the condition is broken.” 


Art. 120 is stated to relate to any suit “for which no period. 
of limitation is provided elsewhere in this schedule.” The 
period of limitation is in that case six years and the time from 
which the period begins to run is “when the right to sue 
accrues.” The word “bond” is defined in S. 2 (3). The word 
is stated to include “any instrument whereby a person obliges- 
himself to pay money to another, on condition that the obliga- 
tion shall be void if a specified act is performed, or is not 
performed, as the case may be.” It is not in dispute that the 
bond in this case is a bond within the terms of that definition, 
and it is clear that Art. 120 has no application if Art. 68 applies 
to the present case. It may be added that S. 6 of the Act 
(which deals with suits by infants) clearly has no application. 

Before considering the grounds on which the High Court 


in Manubhai’s case! came to the conclusion above referred 
to itmay be desirable to point out that a Limitation Act ought 





1. (1936) LL.R. €0 Bom. 1027, 


3 
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to receive such a construction as the language in its plain mean- 
ing imports. (See the decision of this Board in Abhiram 
Goswami v. Shyama Charan Nandi.) As was well stated by 
Mr. Mitra in his Tagore Law Lectures, 6th ed., (1932) Vol. I, 
p. 256: “A law of limitation and prescription may appear to 
operate harshly or unjustly in particular cases, but where such law 
has been adopted by the State. . . it must if unambiguous be 
applied with stringency. The rule must be enforced even at the 
risk of hardship to a particular party. The Judge cannot on 
equitable grounds enlarge the time allowed by the law, postpone 
its operation, or introduce exceptions not recognised by it.” 
Very little reflection is necessary to show that great hardship 
may occasionally be caused by statutes of limitation in cases of 
poverty, distress and ignorance of rights; yet the statutory 
tules must be enforced according to their ordinary meaning in 
these and in other like cases. Their Lordships think it is 
possible that sympathy for the plaintiff in the case which must 
now be considered was allowed to affect a pure question of con- 
struction. In the present case, however, it may be observed 


‘that an administration bond is as often assigned when persons ` 


of full age are concerned as when the beneficiaries are all of 
them infants; and that such a bond is of the nature of an 
additional security taken by the Court for the benefit of the 
beneficiaries. If a right of action under the bond become 
statute barred by the operation of Art. 68 of the Limitation Act 
that does not affect the rights of the beneficiaries against the 
administrator. While making these observations their Lord- 
ships think it right to repeat that mere considerations of 
hardship in such a case should not be taken into account. 


In Manubha?s case2, Blackwell, J., took the view that the 


bond being within the definition in the Limitation Act and the: 


action being on a bond subject to a condition, time began to run 
from the last date on which the condition was broken and no 
action could therefore be brought after the expiration of three 
years. In coming to this conclusion he followed the decision 
of the Appellate Court of Rangoon in Maun} San U v. Maung 
Kyaw Mye3. Blackwell, J., in an admirable judgment dealt 
with the effect of an assignment of a bond under S. 292 
ee 
1. (1909) 19 M.L.J. 530: L.R. 36 LA. 148: LL.R. 36 Cal. 1003¢P.C.). 


2. (1936) I L.R. 60 Bom. 1027, 
3. (1923) LL.R. 1 Rang. 463: 


Fe pE DER» 
F EET E L 
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of the :Indian Succession Act and gbserved that in his 
opinion such an assignment merely deals with the. question 
of title and confers upon the assignee a right to sue which 
he would otherwise not have had previously to the assign- 
ment, and that the section thus merely entitles the assignee 
to recover as a trustee for all persons interested the full 
amount recoverable under the bond in respect of any breach of 
it. On appeal it was not doubted that the bond. was a bond 
upon a condition, but the Court held that a suit to enforce the 
bond by a person to whom it has been assigned under S. 292 
was not a suit upon a bond within the meaning of the. article 
because, it was said, the assignment confers substantive rights ` 
upon the assignee. Their Lordships, with all respect, are unable 
to follow this argument, nor can they agree that there. is any 
difficulty as regards the consideration for the assignment. It is 
of course true that a suit by the assignee of such a bond is a 
suit by a person who derives title from the assignment which 
is authorised by the terms of S. 292 of the Indian Succession 
Act;1925—but theirLordships-are—unable-to—see-ho w-this-can— 


be held to show that the action on the bond by the assignee.is 


not a suit on a bond subject to a condition. Every valid 
assignment of a bond confers substantive rights upon the 
assignee, but those rights are not, in any case suggested to their - 
Lordships, greater than the rights possessed by the assignor. . It 


- may be noted that the ordinary security bond which is given 


by receivers in India under the provisions of the Code of Civil 
Procedure O. 40, r. 3 is given to an officer of the Court (see 
App. F, Form No. 10); yet it has never been suggested that a 
suit upon such a bond, if brought by.an assignee, is in any way. 
different from an ordinary suit by the holder of a bond, the 
condition of which has been broken. 


There were two other grounds for the conclusion of the 
Court. , First it was held that, assuming that Art. 68 applied to 
the case, it was impossible to say that the condition was broken 
until some person who was able to give a valid discharge for 
the estate claimed it from the administrator or his represen- 
tatives and failed to obtain it. The consequence of that view 
was said tb be that the condition was not broken within the 
meaping of Art. 68*until the plaintiff attained his majority 
which was less than three years before the suit was filed. In 
other words the death of the administrator was held not to put 
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an end te his liability as regards future events. Their Lordships 
cannot agree. An administrator of an intestate is merely the 
officer of the Court in whom the deceased himself has reposed 
no trust, On the death of the former the estate of the intestate 
does not pass to his heirs or representatives and no authority 
whatever can be transmitted by him, nor has anyone claiming 
under him any right to interfere with or to complete the 
administration of the property of the intestate. The office 
comes to an end on death (if not before) and the course which 
should be taken when an administrator dies is to obtain a grant 
of administration de bonis non, and the person to whom such 
grant is made will be entitled to take possession of the property, 
It therefore seems to their Lordships impossible to hold that the 
administratrix in the present case could possibly have been 
guilty of any default or misconduct in relation to the adminis- 
tration after the date of her death, though, of course, her 
representatives would continue liable in respect of any such 
default or misconduct committed by her during her lifetime. It 
-seems. equally. impossible_to suggest that_the condition of the 
bond could be broken by the administratrix by the default of 
some person in relation to the estate of the intestate after the 
original letters of administration had ceased to have any 
operation by reason of the death of the administratrix. The 
condition of the bond according to its terms was therefore 
broken at the latest on her death, that is, more than three years 
prior to the suit. 


The other and perhaps the main ground for the conclusion 
of the Court in Manubhat’s case was that S. 292 of the Indian 
Succession Act had the effect of conferring a new cause of 
action on the assignee, and therefore provided a fresh starting 
point for the purposes of limitation. If the language of S. 292 
of the Indian Succession Act be examined # is difficult to 
suppose that the draftsmen intended to provide for thecreation 
of a new cause of action upon the assignment of a bond there. 
under. The essential words are taken verbatim from S. 83 of 
the (English) Court of Probate Act, 1857 (20 and 21 Vict, C, 
77) which provides that “the Court may. . . on being satisfied 
that the condition of any such bond has been broken, order one 
of the Registrars of the Court to assign the same to some 
person” . . . “and such person shall thereupon be entitled to 
sue on the said bond in his own name . . . as if the same had 

13 
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been originally given to him instead of to the Judge of the 
Court and shall be entitled to recover thereon as trustee for all 
persons interested the full amount recoverable in respect of any 
breach of the condition of the said bond.” (The modern 
provision to the same effect is to be found in S. 167 of the 
Judicature Act, 1925.) It has never been suggested that under 
either of these sections there is upon the assignment being 
made a fresh cause of action. The origin of the ancient 
practice of requiring the administration bond to be given to the 
Judge of the Court of Probate (S. 81 of the Court of Probate 
Act, 1857) was no doubt to enable that Court to have control 
over all matters relating to the enforcement of such bonds. It 
is scarcely necessary to add that it had obviously nothing to do 
with the English period of limitation as regards the enforce- 
ment of such a bond which was twenty years from the breach 
of the condition. It seems to their Lordships that the words 
used in S. 292 of the Succession Act like those used in S. 83 of 


The bond is assigned to a person who is thereupon to be entitled 
to sue on the bond in his own name “as if the same had been 
originally given to him, and he is to be entitled to recover 
thereon... the full amount recoverable in respect of any 
breach thereof.” These sentences do not in the least support 
the view that a fresh cause of action arises and that therefore 
the condition of the bond is not broken for the purposes of the 
Limitation Act until the date of the assignment. The judg- 
ments of the Appellate Court of Rangoon in Maung San U v. 
Maung Kyaw Myeland of Blackwell, J., in Manubhai’s case 
are in the opinion of their Lordships correct and the decision 
of the Appellate Court in the latter case must be taken to be 
erroneous. , 

: This view makes it unnecessary to consider any of the 
other questions raised on the appeal and cross-appeal. The 
defence of limitation under Art. 68 wasa good one, and the 
suit should have been dismissed with costs. 

Their Lordships will humbly advise His Majesty that the 
appeal should be allowed, that the cross-appeal should be 
dismissed, and that the respondent to the appeal should pay the 
costs here‘and below. 


1. (1923) LL.R. 1 Rang. 463. 
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Solicitors for Appellants: Smiles & Co. 
Solicitors for Respondent: T. L. Wilson & Co. 
R. C. C. 


K. S. i Appeal allowed. 
[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction.] 


Viscount *» 


PRESENT:—Sin ALFRED Henry LionsL LEACH, Chief Mangham. 
Justice, MR. Justice King AnD Mr. JusriczE PATANJALI 
SASTRI, 
S. V. P. Sudalaimani Nadar .. Petitioner" 
v. 
The Commissioner of Income-tax, Madras .. Respondent. 

Income-tax Act (XI of 1922), S.3—Purchase in and export of livestock F.B. 
from British India and sale of the same in Colombo—Inflation of the prices Sudalai- 
in the invoices to Colombo—Pro fits—Computation for assessment. mani Nadar 
~ -The-assessee-exported goats and-sheep from British India-to Colombo — - Tomai Sea 
where they were sold at a profit. The prices disclosed in the invoices when sioner of 
shipping to Colombo were relieved by the Income-tax authorities to be in- Income-tax, 
flated and they sought to assess a presumed difference between the cost price Madras. 


and the invoice price as estimated profits accrued to the assessee in British 
India from his business for the year 1936-37. Also a value was sought to be 
placed on the ‘supervision’ exercised by the asseasee over his agents in the 
purchases. On objection to assessment on this basis, f 

` Held, (i) The profit made by the assessee could only be calculated on 
what the goats and sheep actually cost him and the amounts at which they 
were actually sold in Colombo. The figures in the invoices whether inflated 
or not, did not matter. (ii) In cases like this the profits arise only at the 
place of sale. 

The Secretary, Board of Revenue (Income-tax), Madras v. The Madras 
Export Company, (1923) 44 M.L J. 290: LL.R. 46 Mad. 360: and Jiwan Das v. 
The Commissioner of Income-tax, Lakore, (1929) ILR. 10 Lah. 657 
followed. 

The Commissioner of Income-tax, Bombay v. Chunilal B. Mehta, (1938) 
L.R. 65 I.A. 332: I.L.R. (1938) Bom. 752 (P.C.), distinguished. 

Reference under S. 66 (3) of the Indian Income-tax Act 
(XI of 1922) by the Commissioner of Incbme-tax, Madras, in 
pursuance of the High Court’s order. 

The facts appear sufficiently from their Lordships’ Judg- 
ments. 


K. Bashyam Ayyangar for Petitioner, : ° 





*O. P. No. 203 of 1939. 24th September, 1940, 
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K. V. Sesha Ayyangar for Respondent. 

The Court delivered the following 

JupGMeENts: The Chief Justice.—The assessee in this case 
is the manager of a joint Hindu family which exports goats and 
sheep from this country to Colombo and sells them there at a 
profit. For the year 1936-37 the assessee was assessed to 
income-tax by the Income-tax Officer, Tuticorin Circle, on a 
total income of Rs. 16,412 which included a sum of Rs. 15,139 
found to be the profits made in Colombo and remitted to 
British India. The Income-tax Officer’s order of assessment 
was revised by the Commissioner of Income-tax, who assessed 
the income at Rs. 31,384. Included in this amount was the 
figure of Rs. 9,000 which the Commissioner said was the amount 
of profit which had accrued to the assessee in British India 
from this business. The Commissioner considered that the 
assessee had bought the animals at lower prices than those dis- 
closed in his invoices when shipping them to Colombo. The 


_assessee objected to an assessment on this basis and asked the 


Commissioner to state a case to this Court. The Commissioner 
refused, but was compelled to do so by an order of this Court, 
dated the 17th October, 1939. In pursuance of this Court’s 
direction the Commissioner has referred the following ques- 
tion: 

“Are the Income-tax authorities entitled in law to increase the peti- 
tioner’s assessment by Rs. 9,000 as being profits made in British India for the 
year 1936-37"? 

In his order revising the assessment the Commissioner gave 
the following reasons for holding that the assessee had made 
profits in British India: (i) the assessee had agents for the pur- 
chase of goats and sheep within the Presidency but he himself 
had exercised “a certain amount of supervision” and this had 
its value; and (ii) there was usually an element of profit 
involved, in F. O. B. prices and in this case the profit had not 
been included in the profit shown by the Colombo books. These 
are the only two seasons which the Commissioner gave for 
holding that the assessee had made a profit of Rs. 9,000 in 
British India in the year of assessment. The reasons for the 
inclusion of this sum of Rs. 9,000 given by the Commissioner 
in making the reference are of a nebulouscharacter and what it 
comes to is that the Commissioner considered that the assessee 
had made more profit than he had shown and he formed in his 
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own mind an estimate of what that profit was. The Commis- 
sioner was not called upon in this case to exercise his best judg- 
ment within the meaning of S. 23 (4). To say that the goats 
and sheep shipped from this country to Colombo left it with an 
increased value because the assessee had supervised his agents is 
going too far. The second reason given by the Commissioner 
is also fallacious. Because exporters, when they sell at F.O.B. 
prices, include in those prices their profit does not mean that in 
a case like the present one profit is included. When this case 
is examined it is manifest that the prices at which the animals 
were invoiced to Colombo would make no difference in the 
calculation of the profits made by the assessee. There is no 
evidence for the year of assessment that the assessee charged 
his Colombo office greater amounts than the cost to put the 
animals on board the steamers, but assuming that the invoices 
had been inflated that would not make any difference. The 
profit made by the assessee could only be calculated on what the 
goats and sheep actually cost him and the amounts at which they 


.. were. actually sold in Colombo.. -The figures in the invoices, 


whether inflated or deflated, would not matter. We can see no 
justification whatsoever for the Commissioner for increasing the 
assessment by this figure of Rs. 9,000, or by any figure as esti- 
mated profits made in British India. 

When a business is of this simple nature—the business we 
have here is the buying in one place of animals for human con- 
sumption and the selling of them in another place—the profit 
arises only at the place of sale. This was the effect of the deci- 
sion in The Secretary, Board of Revenue (Income-tax), Madras 
v. The Madras Export Company? and there is an express ruling 
by the Lahore High Court in Jiwan Das v. The Commissioner of 
Income-tax, Lakore,® that profits derived from the sale in a 
foreign country of goods purchased in British [ndia are not 
assessable to income-tax when the profits have not been received 
or brought into British India. Mr. Sesha Ayyangar, on behalf 
of the Commissioner of Income-tax, has suggested that this can 
no longer be fegarded as the true position in law by reason of 
the decision of the Privy Council in The Commissioner of In- 
come-tax, Bombay v. Chuntlal B. Mehta? but it is clear that this 





1. (1922) 44 M.L.J. 290: I.L.R. 46 Mad. 360: 1 I.T.C. 194. z 
2. (1929) LL.R. 10 Lah. 657: 4 LT.C. 40 (F.B.) 
3. (1938) L.R. 65 I.A. 332: I.L.R. (1938) Bom. 752 : I.T.R. 521 (P.C.) 
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is not the effect of the judgment of the Judicial Committee. 
There the question was whether a person who was carrying on 
business in Bombay and dealing in cotton in Europe and America 
could be assessed to income-tax on his profits made abroad. 
There is a vast difference between that case and the case now 
before us and the cases which do apply are The Secretary, 
Board of Revenue (Income-tax), Madras v. The Madras Export 
Company! and Jiwan Das v. The Commissioner of Income-tax, 
Lahore’. For these reasons I would answer the question 
referred in the negative and award costs to the assessee in the 
sum of Rs. 250. The assessee is also entitled to the refund of 
his deposit. 

It is necessary to draw attention to another matter con- 
nected with this reference. When the case came before this 


“Court on the question whether the Commissioner should be 


compelled to state a case it appeared that the Tncome-tax 
authorities were contending that the assessee’s assessment might 
be increased by the Rs. 9,000 on the ground that it represented 
profits remitted to British India as well as on the ground that- 
the amount represented profits which had accrued in British 
India. The figure at which the assessee had been assessed in- 
cluded the profits remitted from Colombo, and the Court asked 
Mr. Sesha Ayyangar to make it clear whether’ his real conten- 
tion was that the Rs. 9,000 should be included as profit made 
in British India. He said that this was his contention and 4s 
the Court was not prepared in the circumstances of this case to 
allow the alternative argument to be put forward it directed 
that the statement of the case should beconfined tothat question 
alone. Instead of obeying the direction of the Court, which he 
was bound to do, the Commissioner in the last paragraph of the 
reference has said that the main question to be decided is whe- 
ther the amoynt was assessable to tax or not and the question 
whether it comes under the one basis or the other is really of no 
consequence so long as it comes under one of them. Conse- 
quently he asked | the Court to consider the other ground. 
Although we agree with Mr. Sesha Ayyangar that the Com- 
missioner meant no disrespect, his failure to follow the direc- 
tions of this Court can only be described as improper. 


, King, J.—I agree. 


1. (1922) 44 M.L.J. 290: I.L.R. 46 Mad. 360: 1 I.T.C. 195. 
2. (1929) LL.R. 10 Lah. 657: 4 1.T.C. 40 (F.B.) 
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Patanjali Sastri, /.—I agree. 
K.S. Reference answered in ihe negative. 





[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 
PRESENT:—SiR ALFRED HENRY LioneL Leaca, Chief 
Justice, Mr. Justice King anp MBR. Justice PATANJALI 
SASTRL 
Vaidyaratnam P. S. Varier, Kottakkal, 


South Malabar .. Petitioner* 
v. 
The Commissioner of Income-tax, 
Madras .. Respondent. 


Income-tax Act (XI of 1922), S. 6 (#0) and (ot)—Maintenance of 
dramatic troupe by a manufacturer of Ayurvedic medicines—Deduction for 
loss in motntaining iroupe—Permissibility. 

Where an assessee who was carrying on an extensive business in the 
~ manufacture and sale of Ayurvedic medicines, maintained a dramatic troupe 
on a commercial basis and not as a hobby and claimed a deduction of losses 
incurred in maintaining such troupe from the profits of hig business for 
purposes of income-tax, 


Held, though the maintenance of the dramatic troupe may not bea 
“business” it must be classificd as a source, or possible source of income 
within the meaning of S. 6 (vi) of the Income-tax Act. The assessee is 
consequently entitled to deduct any loss incurred in maintaining the 
dramatic troupe from his other assessable profits. 


Reference under S. 66 (3) of the Indian Income-tax 
Act (XI of 1922) by the Commissioner of Income-tax, Madras, 
in pursuance of the order of the High Court. 

The facts appear sufficiently from their Lordships’ 
judgment. 

D. A. Krishna Variyar and Ravi Varma for Petitioner. 

K. V. Sesha Atyangar for Respondent. 

The judgment of the Court was delivered by 

The Chief Justice.—The assessee is an Ayurvedic physician. 
He carries on an extensive business in the manufacture and 
sale of Ayurvedic medicines at Kottakkal, Palghat, and 
Calicut. In addition to the income which he derives from the 
manufacture and sale of medicines and from the practice of-his 


*O. P. No. 267 of 1939. 24th September, 1940. 


Leach, C.j. 
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profession, he derives income from,property and “sundry 
other sources”. One of his other activities is the maintaining 
of a dramatic troupe which gives public performances in the 
Malabar District, Cochin and Travancore at certain seasons of 
the year. At Kottakkal, Palghat and Calicut the assessee is the 
owner of premises in which he sells his medicines. At each 
place, adjoining the premises used by him for the sale of his 
Ayurvedic medicines, is a hall in which the assessee’s dramatic 
troupe also gives performances. At all the performances prices 
for admission are charged. For the year 1937-1938 the assessee 
returned an income of Rs. 18,061-4-11 and sought to deduct a 
sum of Rs. 3,475 as loss incurred by him in that year in the 
maintenance of the dramatic troupe. The Income-tax Officer 
refused to allow the deduction. The ground for refusal was 
that the maintenance of this dramatic troupe really amounted 
to a hobby of the assessee and therefore could not be classified 
as a business. This order of the Income-tax Officer was con- 
firmed by the Commissioner on appeal. The assessee then asked 


—_——~~" l O the -Conmaigsioner to statea case on the ground that the'refusal— 


to allow the deduction involved a question of law. The Com- 
missioner rejected the application, and in consequence the 
assessee applied to this Court for an order compelling the 
Commissioner to make a reference. This Court agreed with 
the assessee that a point of law, was involved and accord- 
ingly directed ihe Commissioner to make a reference on the 
following question: 

Is there material to support the finding that the assessee’s 
dramatic troupe is maintained by him as a hobby and not as a 
business or as a source of income? 

The Commissioner has now made the reference. 

The assessee has maintained this dramatic troupe for 
many years, and in the statement of the case made by the 
Commissioner the profits and losses for the years from 1922-23 
to 1933-34 are set out. In 1922-23 there was a profit of 
Rs. 997 and in 1928-29 a profit of Rs. 1,820. It is common 
ground that when these profits were made the Income-tax 
authorities assessed them to income-tax. In the other years 
mentioned there were losses and upto and including the year 
1934-35 the Income-tax authorities allowed deductions for the 
losses when assessing the assessee to income-tax. It is difficult 
to see how they could do otherwise seeing that they had insisted 
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on taxing the assessee when he had made profits. The Income- 
tax Officer, Palghat, who made the assessment for the year 
1935-36, however, decided that the assessee should not be 
allowed to deduct the loss of Rs. 3,475, which admittedly he 
had suffered in that year in this connection. The only ground 
that the Income-tax Officer advanced for disallowing this loss 
. was that the dramatic troupe was a hobby and therefore could 
not become “a source” of income. That was his opinion, and 
as already indicated it was concurred in by the Commissioner. 
The Commissioner has given two reasons in support of his 
decision. He says that the motive behind the formation of the 
dramatic troupe was philanthropic and not commercial because 
in a prospectus issued by the assessee it was said that the 
object of the founding of the troupe was to stage Malayalam 
dramas on reformed lines and to utilise the proceeds arising 
out of such performances for rendering free medical aid at the 
assessee’s Vaidyasala. The second reason was that the assessee 
would never have persevered with such a losing concern unless 


he looked upon it as_a hobby unconnected with his business __ 


activities. In opposing the finding that he was merely indulging 
in a hobby the assessee stated he seldom attended the perfor- 
mances and therefore the maintenance of the troupe could not 
be regarded as a hobby. The Commissioner has taken some 
pains to show that this statement is not true, but it is difficult to 
see what bearing this statement has on the question, whether 
true or false. 

It is manifest that the assessee maintains this troupe on a 
commercial basis; whether he does so for the purpose of 
advertising his Ayurvedic medicines matters not. If this troupe 
earns a profit, as it has done in two of the years mentioned in 
the statement of the case, the profit would obviously be income 
from “other sources” within the meaning of S. 6 (vi), even if 
it could not be classified as income from a business under S. 6 
(iv). In 192-30 the profit made was taxed under “other 
sources”. We are not prepared to accept the reasons advanced 
by the Commissioner in support of the theory that there is here 
a‘hobby and not a possible source of income. In fact we have 
no hesitation in holding that there was no material on the 
record to support the finding that the assessee’s dramatic 
troupe is maintained by him as a hobby. It may not be a 
“business”, but it certainly must be classified as a source, or 
possible source, of income. 

14 
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The question referred will be answered in the negative 
and as the assessee has succeeded, he is entitled to his costs, 
which we fix at Rs. 250. He is also entitled to the refund of 
his depesit of Rs. 100. 

K. S. Reference answered in the negative. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice BURN. 


Gopala Menon .. Petitioner* (2nd Res- 
pondent) 
v. : 
Punnoli Korath Meenakshi Amma 
Karnavastriand others .. Respondents (Petitioners 
and Respondents 1, 3 
to 7 and nil). 


Madras Agriculturists’ Rehef Act (IV of 1938), S. 23—Decree wiped out 
by sale in execution and satisfaction entered—Person who was judgmeni- 
debtor if entitled to apply under S. 23Respondent if can raise question 
between him and a co-respondent by memo of objections —Practice, 


-~ — Where before the commencement-of-Act-IV of 1938-properties of-the— 


judgment-debtor had been sold away, the sale confirmed and satisfaction of 
the decree entered up there was no longer a ‘judgment-debtor’ because the 
decree itself had been wiped out before the commencement of Act IV of 
1938 and after that no application under S. 23 was competent by a person who. 
had previously been a judgment-debtor. 

It is open to a respondent to raisein a memorandum of Objections a 
question that arises only between him and a co-respondent. : 


Petition under S. 115 of Act V of 1908 praying that the 
High Court will be pleased to revise the order of the Court of 
the District Munsif of Parappanangadi, dated 1st October, 1938 
and made in E. A. No. 587 of 1938 (S. C. No. 204 of 1935, 
Sub-Court, Calicut). 

K. Kuttikrishna Menon for Petitioner. 

K. P. Krishna Menon, A. F. Kuttisankara Menon and C. 
K. Viswanatha Aiyar for Respondents. 

The Court delivered the following 

Jupcment.—This is a revision petition against the order 

by the learned District Munsif of Parappanangadi in E. 
A. No. 587 of 1938 in S. C. No. 204 of 1935 on the file of the 
Sub-Court, Calicut. The application (E. A. No. 587 of 1938) 
was made by the second and third defendants in the Smal! Cause 
Suit It yasa petitién under S. 23 of Madras Act IV of 1938. 
It contained an allegation that three items of immovable pro- 


*C. R. P. No. 461 of 1939. 3rd September, 1940. 
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perty had been sold on,the 28th October, 1937, in execution of 
the Small Cause Court’s decree. It contained an allegation that 
the petitioners are agriculturists and persons eligible to be ad- 
mitted to the benefits of the Agriculturists’ Debt Relief Act and 
an allegation that the petitioners propose to file a petition in the 
Sub-Court, Calicut, to scale down the debt under the Agricul- 
turists’ Debt Relief Act. The prayer in the petition therefore 
was that the sale of the three items of immovable property held 
on the 28th October, 1937, be set aside under S. 23 of Madras 
Act IV of 1938. The first respondent to this petition was the 
decree-holder in the Small Cause Suit who had himself purchased 
item 2. The second respondent in the petition was the purchaser 


of item 1. He was a third party. Item 3 appears to have 


been purchased by some other party. The learned District 
Munsif allowed the application in so far as items 1 and 2 are 
concerned and directed that the sale be set aside. The third 
party purchaser of item 1 has preferred this revision petition 
from that order and the decree-holder purchaser of item 2 has 


filed a memorandum of _objections in which he supports the _ 


‘petitioner and questions the validity of the order of the lower 
Court on the same grounds-as those put forward by the peti- 


tioner. 

The point taken by Mr. Kuttikrishna Menon on behalf of 
lhe petitioner is a point of law based upon the wording of S. 23 
of Madras Act IV of 1938. S. 23 runs as follows: 

“Where in execution of any decree any immovable property, in which an 
agriculturist had an interest, has been sold or foreclosed on or after the Ist 
October, 1937, then, notwithstanding anything contained in the Indian Limita- 
tion Act, 1908, or in the Code of Civil Procedure, 1908, and notwithstanding 
that the sale has been confirmed, any judgment-debtor, claiming to be an 
agriculturist entitled to the benefits of this Act, may apply to the Court 
within 90 days of the commencement of this Act to set aside the sale or fore- 
closure of the property, and the Court shall, if satisfied that the applicant is 
an agriculturist entitled to the benefits of this Act, order the sale or fore- 
closure to be set aside, and thereupon the sale shall be deemed not to have 
taken place at all: . 

Provided that no such order shall be made without notice to the decree- 
holder, the auction-purchaser, and other persons interested in such sale or 
foreclosure and without affording them an opportunity to be heard in the 
matter.” 

Mr. Kuttikrishna Menon points out that the application 
which may be made under this section must be ‘made by a 
‘judgment-debtor’ claiming to be an agriculturist entitled ta the 
benefits of the Act. His contention is that on the 6th April, 
1938, when the application to the lower Court was made the 


"yi 
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applicants were not judgment-debtors. Both the items of pro- 
perty with which this petition is concerned had been sold as 
already mentioned on the 28th October, 1937; the sale was 
confirmed on the 30th November, 1937 and on the same date ` 
satisfaction of the decree was entered up. That being so 
Mr. Kuttikrishna Menon contends that on the 6th April, 1938, 
nearly five months afterwards, there was no judgment-debtor in 
Small Cause No. 204 of 1935 because the decree itself had been 
wiped out. This contention appears to me to be sound and 
learned counsel who has appeared for the respondents judgment- 
debtors bas not been able to adduce any arguments to meet it. 
It is, I think, clear that the person who makes the application 
under S. 23 of Madras Act IV of 1938 must be a judgment- 
debtor at the time he makes the application. The Act does not 
say that any person who was a judgment-debtor may apply. It 
simply says: 
“Any judgment-debtor ...... may apply’. 
This petition must therefore be allowed and the eter of 


— — —the-lower—Gourt- must-be-set-asidè- insofar as-item_1_is con-_ 


cerned. For the same reason I must allow the memorandum of 
objections preferred by the decree-holder purchaser. It is at 
first sight rather startling to find that in a memorandum of 
objections a respondent may raise a question that arises only 
between him and a co-respondent. But there is the authority 
of a Full Bench of this High Court for such a method of pro- 
ceeding (vide Muntsamy Mudalyv. Abbu Reddy1). The order 
of the lower Court as regards items 1 and 2 is therefore set aside 
and the application of the judgment-debtors dismissed. The 
petitioner will recover his costs from the judgment-debtors in 
both the Courts. 
KS. Order varied, 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
', Present>-Sm ALFRED Henry Lionzt Leac, Chief 
Justice anD Mr. JUSTICE KRISHNASWAMI AYYANGAR. 
P. V. Ramalingam Chettiar .. Petitioner* 

. (Creditor) 





v. 
The Debt Conciliation Board, Dharmapuri, 
and another .. Respondents. 
adras Debit Conciliation Act (XI of 1936), Ss.10(1) and 23—Credttor 
duly hal statement of clsim—Fotilure of creditor to ae accounts— 


1. (1912) 27 M_L.J. 740: Se eae O lar 
» C, M. P. No. 4631 of 1 eee 19 40:- 
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Absence of creditor at heaping—Board declaring debt discharged—Legality 
of order—Review under S. 23—Availability of remedy—Effect on right to 
issue of writ of certiorari, 

After a statement of claim has been filed by a creditor before the Board 
under S. 10 (1) of the Debt Conciliation Act, the Board has no longer juris- 
diction to declare the debt as discharged under S.10 (2). Where after filing 
sucha statement the Board declares the debt discharged on the ground of 
the creditor’s absence at the adjourned hearing and failure to produce 
account books, the order is unlawful and must be quashed by a writ of 
certiorari, The provision for review under S. 23 of the Act would not be such 
suitable or other remedy as to disentitle the creditor to the issue of a writ. 


Petition praying that in the circumstances sta#ed in the 
affidavit filed therewith the High Court will be pleased to issue 
a writ of certiorari calling for the records in D. C. No. 1427 of 
1939 on the file of the Debt Conciliation Board of Dharmapuri 
and to quash the proceedings and order dated 4th February, 
1940, therein. 

` D. Romaswami Ayyangar for Petitioner. 


T. G. Raghavachari and P. Srinivasa Ayyangar for 
Respondent. 
The order_of the Court was made by __ _ - 
The Chief Justice —This is an application for the quashing 
of an order passed by the Debt Conciliation Board of Dharma- 
puri on the 4th February, 1940. It is abundantly clear that the 
order of the Board was one which was passed without jurisdic- 
tion, but the main question is whether the petitioner has by his 
conduct forfeited his claim to have the rule miss which has been 
issued made absolute. 


On the 19th July, 1939, the second respondent applied to the 
Board for the settlement of his debts under the provisions of 
S. 4 of the Madras Debt Conciliation Act, 1936. His applica- 
tion shows that the petitioner was his only creditor and accord- 
ing to the second respondent he owed him two sums of Rs, 200 
each under bonds which he had executed. Notice was issued to 
the petitioner under S. 10 (1) and the 4th October, 1939, was 
fixed by the Board for the furnishing of the statement required 
from him by S. 10 (1). On that date the» petitioner appeared 
before the Board and filed the necessary statement. In addition, 
he produced the two bonds executed by the second respondent in 
his favour and a copy of each of the bonds. In the statement 
which the petitioner filed it was mentioned that the gecond res- 
pondent was also indebted to him in the sum of Rs. 120, for 
rent. The Chairman of the Board initialled the original bonds 
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Rama- and returned them to the petitioner, after which the Board 
Grete adjourned the case to the 27th October, 1939, for the production 
Debt by the petitioner of his accounts. On that date the petitioner 
Concilia- reported to the Board that his accounts had been filed in tbe 
Dharma. District Court and in consequence the Board adjourned the case 
puri. to the 11th December, 1939, to enable the petitioner to obtain 
Leach, C.J. them fromthe Court. The petitioner was, however, informed 
that if he did not produce the accounts on that date an order 
would be passed discharging his debt. The petitioner did not 
attend on fh: 11th December and the Board adjourned the case 
to the 4th February, 1940. He had not filed the accounts by the 
4th February, 1940 and when the case was called on that date he 
was absent. Therefore the Board passed an order: declaring 
that the debt was deemed to be discharged under S. 10 (2) of 
the Act. 
As I have indicated, this order was one which the Board 
had no authority to pass. S. 10 (1) requires a creditor to file a 
statement of the debts owed to him by the debtor. This state- 
ment must bein writing; signed -and-verified -in the ~ manner- 
prescribed by the Code of Civil Procedure for the signing and 
verifying of claims. If such a statement is not filed, the, Board 
has power under sub-S. (2) to order that the debt shall be 
deemed for all purposes and all occasions to have been duly dis- 
charged, but sub-S. (3) gives a creditor the right of applying 
for an order reviving the debt, and he is entitled to an order if 
he proves to the satisfaction of the Board that the notice 
was not served upon him or that he had no knowledge of the 
. publication or that there was a sufficient reason for his failure 
to fle the statement. The petitioner in this case did file the 
statement required by sub-S. (1) and it was signed and verified 
in the required manner. Therefore the Board could not act 
under S. 10 (2) which it purported to do. 


S. 11 (1) requires a creditor to furnish with the statement 
mentioned in S. 10 (1) full particulars of all debts owed to him 
by the applicant and to produce all documents, including entries 
in books of account on which the creditor relies to support his 
claim, together with a true copy of every such document. If a 
creditor does not produce the documents required to be produced 
by him under sub-S.*(1), the documents cannot by virtue of 
sub-S. (3)*be produced in evidence against the debtor in any 
suit brought by the creditor or by any person claiming under 
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him for the recovery of the debt. The Board is given power to 
excuse for valid reasons any default or delay in producing 
documents and to grant reasonable time for` their production, 
but failure to comply with S. 11 (1) does not empower the 


Board to declare the debt discharged. The only penalty is that’ 


stated in sub-S. (3). Ifa creditor fails to prove the debt 
claimed to be owing to him the Board may decide the matter 
under S. 12. In the present case there is no question of the 
petitioner having failed to prove the debts owing to him, at any 
tate, so far as the debts due on the two bonds are concerned, 
because the second respondent admitted in his petition that they 
were due and owing to the petitioner. The Board’s order of 
the 4th February, being an unlawful order, we should not 
have hesitated to grant the present application if the matter 
rested there; but it does not rest there and it is necessary to 
examine in détail the subsequent events. 


On the 17th February, 1940, the petitioner applied to the 
Board to review its order of the 4th of that month. This 
‘application must be deeméd to have been made under the provi- 
sions of S. 23 of the Act and not u der S. 10 (3), because the 
latter section obviously does not apply. S. 23 says that a Board 
may on application from any interested person or on its own 
motion review an order passed by it and pass such order in 
reference to the application as it thinks fit, but no order is to be 
varied or reversed unless notice has first been given to all inter- 
ested persons to appear and be heard in support of the order 
sought to be reviewed. On receipt of this petition the Board fixed 
the 26th March, 1940, for its hearing. Notice of the petition was 
sent to the second respondent by registered post, but the postal 
authorities were unable to find that respondent. On the date 
fixed for hearing the petitioner appeared, but as the second res- 
pondent had not been served, the Board ordesed that fresh 
notice should be issued to him. The petitioner was required to 
provide the requisite stamp for service of notice by registered 
post. The hearing was then adjourned to the 23rd April, 1940. 
The petitioner paid the postage and the notice was apparently 
sent by registered post, because on the 23rd April, 1940, the 
Chairman of the Board made a note in the record which indi- 
cates that the debtor was served, but that the postal agknowledg- 
ment had not then been received. In these circumstances he 
granted another adjournment; on this occasion to the 5th May, 
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1940. On that date the Chairman of the Board recorded the 
following order: i 


“Both parties absent. Creditor has not produced postal cover to send 
notice to the debtor. This petition for revival of the debt is therefore 


dismissed”. 


It would appear that the word “cover” is a mistake for 
“acknowledgment.” 

The petitioner was in fault when he failed to attend on the 
date when the last-mentioned order was passed, because to his 
knowledge the proceedings had been adjourned to that date. 
The question then is whether the Board should have refused the 
relief asked for because of the petitioner’s failure to prosecute 
his application for review with due diligence. The explanation, 
for the petitioner’s absence on the 5th May, 1940, is that the 
postal acknowledgment had not been received on that date. Be 
that as it may, the fact remains that the petitioner should have 
appeared and his failure to do so has certainly prejudiced his 
position. But after careful consideration, we have come to the 


‘conclusion that his-fault-here isnot sufficient to-deprive him of — 


all remedy for the injustice done to him by the Board in 
declaring his debts discharged under S. 10 (2) of the Act. 
While the Court will not issue a writ of certiorari when 
another remedy remains open to the petitioner, it must be a 
suitable remedy. As was pointed out by the Privy Council in 
Besant v. Advocate-General of Madras}, certiorari according to 
the English rule is only to be granted where no other suitable 
remedy exists. Now, can it be said that by giving a person 
aggrieved by an order of a Debt Conciliation Board the right to 
apply for a review under S. 23, there is a suitable remedy for 
an unlawful order? We have no hesitation in holding that 
S. 23 does not provide a suitable remedy, It merely gives the 
right of applying to the tribunal which has passed a wrong 
order to change its mind. If S. 23 were regarded as providing 
a suitable remedy, it would mean that the Court could not issue 
a writ until the aggrieved person had filed a formal application 
for review. We consider that where a Debt Conciliation Board 
has acted in abuse of its powers the aggrieved person should not 
be compelled to apply for review. Moreover, there is the fur- 
ther factor that it is not obligatory on the person to apply for 
review if he is aggrieved. The petitioner here did apply for 





1. (1919) 37 M L.J. 139: I L.R. 43 Mad. 146: L.R. 461A. 176 (P.C.). 
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review, but did not do what the Board required him to do in 
connection with his application, namely to appear on the 
5th May, 1940. As we have already indicated that is not suff- 


cient in our opinion to deprive him of all remedy. If the Court" 


does not interfere here, it means that the ‘petitioner loses money 
which the second respondent admittedly owes him and he loses 
it because he failed to appéar on one occasion in proceedings 


which were not really necessary. If the Court deprives him of 


all remedy in these circumstances, we think it would be doing 
the petitioner grave injustice. For these reasons we quash the 
orders of the 4th February and 5th May, 1940 and direct the 
Board to restore the petition and proceed with the case accord- 
ing to law. 

As this application has been strenuously opposed by the 
second respondent, the petitioner is entitled to his costs. 

K.S. Orders quashed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 





PRESENT :—MR, JUSTICE KING AND Mp. Justice VENKATA- _ 


Kuthiravattath Kongasseri Puthu- 
kulangare Ukkali alias Pappi 
alias Amma Neithiar Avl. and D 
another ~. Appellants” (Plantiff and 


Nil) 
v. 
Pallassena Kizhakke Gramom, 
S. Sivaramakrishna Pattar .. Respondent (Defendant). 


Malabar Tenancy Act (XIV of 1930), S. 17—Renewal of kanom—If to be 
On Some termes. 
The word ‘same’ in S, 17 of the Malabar Tenancy Act conno tesa renewal 
of the kanom on the same tetms‘as the previous kanom. If the landlord 
declines to grant a renewal on payment of the proper renewal fee the tenant 
can seek the aid of the Court and the Court should grant a renewal of the 
kanom only on the same terms as the previous kanom. 

Second Appeal against the decree of the District Court et 
South Malabar in A. S. No. 359 of 1933 preferred against the 
decree of the Court of the District Mumnsif of Alatur in 
-O, S. No. 395 of 1932. ' . 


C. Unnikanda Menon for Appellants. . 
R. Srinivasa Atyar for Respondent. ° 





"S.A. No. 205 of 1936. 11th October, 1940. 
15 
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Ukali The judgment of the Court was delivered by 
Sirahna ~ Venkataramana Roo, J.—This second appeal arises out of 
ettar. 


a suit to recover arrears of michavaram under a kychit Ex. A 
Venkata- dated 17th August, 1931, executed by the defendant in favour 
Rao, J. of the plaintiff. What was sought to be recovered was 30 
paras of paddy and one anna three pies payable for the year 
1931-32. Ex. A purports to be a renewal of a prior kanom 
under which the michavaram payable was 10 paras 1 edangali 
of paddy and one anna three pies. The defendant pleaded that 
the provision for the payment of increased michavaram was 
inserted in Ex. A without his knowledge and by the fraud of 
plaintiff's kariasthans, that he had agreed to take a renewal only 
on the same terms as those contained in the previous kanom.’ 
Ex. I, that the stipulation in Ex. A for payment of increased 
michavaram was unsupported by consideration and was also 
opposed to the provisions of the Malabar Tenancy Act and that 
therefore it was not enforceable. Both the lower Courts have 
~_eorcarrently found that Ex- A- was- executed-by—the-defendant- 
with full knowledge of its contents and that no fraud was 
practised on him as alleged. This finding has not been challeng- 
ed in second appeal. .Both the lower Courts have however- 
non-suited the plaintiff on the ground that the provision for 
payment of increased michavaram was contrary to the provi- 
sions of Ss. 17 and 32 of the Malabar Tenancy Act. The view 
taken. by the learned . District Munsif was that since the 
plaintiff’s case was that the increased michavaram was the 
consideration for granting the renewal, it was invalid under 
S. 32 of the Act. This was based upon a statement made by P 
W. 2 in the witness box that the proper renewal fee would be 
about Rs. 200 and that in cases where the tenants were not pre- 
pared to pay the renewal fees according to the Act, michavaram 
was increased. But the learned District Munsif observed that 
it was not possible to find out how far the amount paid at the 
time of the execution of Ex. A was more or less than the 
renewal fee payable if, calculated in accordance with the Act 
because there wag np satisfactory evidence to prove what such 
amount would be. The learned District Judge on appeal did 
not give any specjfic finding except merely stating that he 
agreed avith the reasons given by the learned District Munsi* 
in paragraph 6 of his judgment. He was clearly of the opinios 
that the increased michavaram was contrary to the provision: 


I] THE MADRAS LAW JOURNAL REPORTS. 115 


of S. 32 of the Act, at the same time observing that the said 
conclusion might be reached on a reasonable interpretation of 
Ss. 17 and 25 of the Act. It seems to us that it is not satisfac- 
tory to dispose of the matter in the way in which both the lower 
Courts have done without finding what the proper renewal fee 
payable under S. 17 of the Act would have been at the time of 
the execution of Ex. A, and that a finding on this question is 
necessary. Before disposing of this appeal we therefore think 
it desirable to call for a finding on the said question. We 
accordingly direct the learned District Judge to submit a finding 
on the said question within six weeks from the date of the 
receipt of this order after taking such evidence as may be 
adduced by the parties. Time for objection, ten days. 


In compliance with the above order, the District Judge, 
South Malabar, submitted the following finding: 


4 4 x * 


We called for a finding from the District Judge on the 
following point “what would have been the proper renewal fee 
" payable under S. 17 of the Malabar Tenancy Act at the time of 
the execution of Ex. A (17-8-1931)”? and the finding is that 
the proper fee would have been Rs. 71-13-9. Mr. Unnikanda 
Menon sought to challenge this finding of fact with which we 
cannot interfere in second ‘appeal. 

The defendant has paid Rs. 90 a few rupees more than the 
renewal fee which was payable under S. 17 (a) of the Malabar 
Tenancy Act. That section provides that on the expiration of 
the prior kanom under which the kanomdar was holding he is 
entitled to claim a renewal of the kanom on payment of the 
renewal fee specified therein and once a claim was made the 
plaintiff had no option but to grant a renewal of the kanom. 
The contention of Mr. Unnikanda Menon is that the landlord 
was bound to grant a renewal but not on the sant terms. We 
are inclined to think that the word ‘same’ in S. 17 commotes a 
renewal of the kanom on the same terms as the previous kanom. 
This view derives support from S. 25 (2) of the Act. If the 
landlord declines to grant a renewal of the kanom on payment 
of the proper renewal fee, the tenant can seek the aid of the 
Court. The Court can then determine what the proper renewal 
fee payable under S. 17 (a) is and on deposit of such renewa] 
fee the Court would execute the renewal deed. S.25 (2) says 
hat the Court shall execute a renewal deed containing such 


Ukkali 
v. 
Sivarama- 
krishna 
Pattar. 
Venkata- 
ramana 


Rao, J. 
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terms as it determines to be the terms af the expiring transac- 
tion as are in accordance with law. The section is very specific 
in that it provides that the Court should grant a renewal of the 
kanom only on the same terms as the previous kanom. Mr. 
Unnikanda Menon sought to rely on S. 27 of the Act which 
according to his own admission does not apply to the facts of 
this case. If S. 27 does not apply, there is no other section on 
which he could rely and he has not relied on any other section. 
It seems to us that the view taken by both the lower Courts that 
under the kanom deed which the plaintiff sought to enforce he 
will not be entitled to claim the michavaram stipulated in the 
deed but only 10 paras and 1 edangali of paddy and Rs. 0-1-3 is 
in accordance with the terms of the previous kanom: We 
therefore confirm the decrees of both the lower Courts and 
dismiss the second appeal with costs. 

K. S. Appeal dismissed. 





_IN THE HIGH COURT OF JUDICATURE_AT_MADRAS,._ 


PRESENT :—MR. JUSTICE KING. 


Kesavan Chettiar .. Appellant* (6th Respondent) 
v. 
Pakshi Ramaswami Chettiar 
and others Š .. Respondents (Petitioners 2 
and 3 and Respondents 2 
to 5). 


Limitation Act (IX of 1908), S. 20 (2)—Usufructuary morigage—Final 
decree upon mortgage—Hxecution application 43 years after final decree— 
Income enjoyed by decree-holder whether would be deemed paymeni—Limita- 
tion whether saved thereby for purposes of execution, 

The receipt of rent by a mortgagee in possession is not payment by the 
mortgagor in the ordinary sense of the word. S. 20 of the Limitation Act 


“however says that it shall be deemed to be payment, because the mort- 


gagor has himself consented to it in his contract with the mortgagee. 
It is thus an acknowledgment, continually repeated so long as the con- 
tract is in force, by the mortgagor of. the mortgagee’s claim under 
the mortgage. But a final decree in asuiton such mortgage puts an end 
to the contract and in regard to payment substitues new terms to 
regulate the rights of parties. It is no longer opento the mortgagee, 
who has become the decree-holder, to appropriate the income of the 
mortgaged property towards his interest. That interest is limited to 6 per 
cent. and he must recover it by sale of the mortgaged property. If he remains 
in possession and apprepriates to himself the income of the mortgaged 
properties that is no longer an action to which the mortgagor, whois now 
the judgment-debior, has consented—and is therefore in no sense any 
arn A 


* ALAA. O. No. 118 of 1939. 26th August, 1940. 
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acknowledgment by him. S 20 of the Limitation Act cannot successfully be 
called in aid to save the bar of limitation, for purposes of execution of the 
decree. 

Sundar Koer v. Rat Sham Krishen, (1906) 17 M.LJ. 43: LR. 341A. 9 
~ LL.R. 34 Cal. 150 at 161: (P.C) ; Ellarayyon v. Nagaswami Ayyar, (1926) 50 
M.LJ. 612: LLR. 49 Mad. 691, relied on 

Vaidhinadasamy Ayyar v. Somasundram Pillai, (1905) 15 M.L.J. 126: 
LL.R. 28 Mad. 473: (F.B.), explained. 

Appeal against the Order of the Court of the Subordinate 
Judge of Mayavaram dated 19th December, 1938 and made in 
A. S. No. 76.0f 1938 preferred against the order dated 8th 
August, 1938 (in E. P. No. 149 of 1938 in O. S. No. 181 of 
1931, District Munsif’s Court, Mayavaram).. 

K. Bhashyam and T. R. Srinivasan for Appellant. 

K. S. Sankara Atyar and M. S. Venkatarama Atyar for 
Respondents. 


The Court delivered the following 
J UDGMENT.—This appeal raises an interesting point in the 


-law of limitation, It arises out of proceedings taken in execu- 


tion of the final decree in a mortgage suit O. S. No. 181 of 
1931. That suit was upon two mortgages of 1921, the more 
important of which was a usufructuary mortgage by the terms 
of which the mortgagee was put in possession of five shops and 
permitted to appropriate the total income from the shops in part 
payment of the interest due to him. The final decree was 
obtained on 18th September, 1933 and on 10th March, 1938, 
that is, 4} years later, the legal representatives of the mort- 
gagee-decree-holder brought the present application for execu- 
tion. During that period he and they had remained in possession 
of the shops receiving the income therefrom as before. They 
rely on sub-S. (2) of S. 20 of the Limitation Act to bring their 
application within time and both the Courts below have held 
that the application is not barred. The question “before me is 
whether that decision is right or wrong. 

Sub-S. (2) runs as follows: 

“Where mortgaged land is in the possession of the mortgagee, the 
receipt of the rent or produce of such land shall be deemed to be a payment 
for the purpose of sub-S. (1).” : 

It is contended for the appellant that the income received 
from 1933 to 1938 was not received by the mortgagee and the 
respondents in their capacity as mortgagees, but only in their 
capacity as decree-holders. It is contended for the respondents 
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Kesavan that the mere fact of the passing of the final decree does not 
Ha affect the status of the mortgagee who remains as such a 
ana: mortgagee after the decree as before. It is not disputed that 
Chettiar, from the date of the final decree the decree-holder was entitled . 
to interest at only 6 per cent. and not according to the terms of 
the mortgage bonds; and also that he was entitled to this 
interest not upon the amount borrowed on the bonds, but upon 
the total amount declared to be due in the final decree. 


I think the contention of the appellant in this appeal must 
prevail. In Sundar Koer v. Rai Sham Krishent, the effect of 
the provisions of a mortgage decree is considered and it is 
pointed out that when the mortgaged property is not redeemed 
within the time allowed the matter passes: 

“From the domain of contract to that of judgment, and the rights of the 
mortgagee henceforth depend not upon the contents of his bond, but upon the 
directions in the decree.” 

It is also pointed out that the practice of allowing interest 
a —- —in the-decree-uponthe aggregate-sum then-found-due-is—justifi-—— 

able only upon the assumption that the mortgagee is now treated: 
as a decree-holder or judgment-creditor. In Elarayyan v» 
Nagaswami Ayyar, it was held that when a final decree for sale 
was obtained by a mortgagee who continued in possession with- 

` out executing it, the mortgagor was debarred on the principle 
of res judicata from instituting a, suit for redemption. On 
page 703 itis pointed out that payments made before a final 
decree are payments by a mortgagor; payments made after it 
are by a judgment-debtor. 


Now it is true that in neither of these cases just quoted was 
any question of limitation in issue, but I think nevertheless, that 
they are of primary importance in the decision of this appeal. 
What, after all, is the principle underlying the law of limitation? 
Surely it is this—that a claimant must take action within the 
time prescribed by law but that that time can be extended by, 
some action on the part of his opponent who acknowledges the 
claim. The most ‘common form which this action takes is that 
of payment. Now the receipt of rent by a mortgagee in 
possession is not payment by the mortgagor in the ordinary, 
sense of that word. • S. 20 says that it shall be deemed to be 


la (1906) 17 M.L.J. 43: L.R. 3441.A.9: TLR. 34 Cal. 150 at 161 (P.C). 
2 (1926) 50 M.L.J. 612: I.L.R. 49 Mad. 691. 


I] THE MADRAS LAW JOURNAL REPORTS. 119 


payment. Why? Clearly, I think, because the mortgagor has Kontan 
himself consented to it in his contract with the mortgagee. It v. 
is thus an acknowledgment, continually repeated so long as the rama 
contract is in force, by the mortgagor of the mortgagee’s claim Chettiar. 
under the mortgage. But a final decree puts an end to the 
contract and in regard to payment substitutes new terms to 
tegulate the rights of the parties. Itis no longer open to the 
mortgagee, who has become the decree-holder, to appropriate 
the income of the mortgaged property towards his interest. 
That interest is limited to 6 per cent., and he must recover it by, 
sale of the mortgaged property. If he remains in possession 
and appropriates to himself the income of the mortgaged 
property that is no longer an action to which the mortgagor, 
who is now the judgment-debtor, has consented—and is there- 
fore in no sense any acknowledgment by him. It can be re- 
garded in law as the action of the mortgagee-decree-holder alone 
and nothing that a claimant himself does can avail him to extend 
his period of limitation. Iam of opinion therefore that S. 20 
—<cannot successfully be calledin aid by the_respondents_on the - __....... 
facts of this case. 


I need refer only briefly in conclusion to an authority cited 
for the respondents, Vatdhinadasamy Aiyar v. Somasundram 
Piltaft, This ruling also does not deal directly with any ques- 
tion of limitation, being concerned with the question of the 
adjustment of a decree under what is now O. 21, r. 2, but on 
page 478 occur these words: 

“Reference was next made to the case of a mortgagee in possession of 
the mortgaged property and in receipt of the usufruct even after the mort- 
gage decree was passed. No doubt under S. 20 of the Limitation Act such 
receipts are treated as payments to the mortgagee.” 

Now this is of course obiter dictum, but being the dictum 
of a Full Bench of three Judges is entitled to the, very greatest 
respect and might well be followed if it applied to the facts of 
the present case. I do not think that it does so apply. Accord- 
ing to the law as then in force the equivalept of what is now 
the final decree in a mortgage suit was then an order absolute 
for sale. In the Order of Reference on page 474 nothing is 
said about any such order absolute, and it may, I+ think, be 
assumed that no such order had been passtd. I do not therefore 


1. (1905) 15 Bf.L.J. 126: I.L.R. 28 Mad. 473 (FB.). 
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find any obstacle in Vaidhinadasamy Ayyar v. Somasundram 
Pillat,1 to my holding; for the reasons already given that S. 20 
does not save the present application. In the result this appeat 
must be allowed, the order of the lower appellate Court set 
aside, and the respondents’ execution application dismissed 
with costs throughout. . 

Leave granted. 

K. C. —— 

[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] . 

PRESENT :—SiR ALFRED Henry Lionet Leacu, Chief 

Justice, Mr. Justice KING AND Mr. Justice PATANJALI 


' SASTRI. 
The Commissioner of Income-tax, Madras .. Petstioner* 
v. 
.S_M.S.Karuppiah Pillai, Madura — _. „Respondent 


Income-tax Act (XI of 1922), Ss. 26 and 44—Continuation of business by 
a partner after retirement of co-pariner—Whether “succession” to the 
business—Liability to assessment for ex-pariner’s share of profits. 

On 16th September, 1935, the assessee and one V entered into a partner- 
ship for the production and exhibition of a cinenid film:’ In May, 1936, V 
retired and was paid ay amount for his share of profits. Thereafter the film 
was exhibited by the assessee for his own benefit. Ona question as to the 
liability of the assessee to assessment in respect of the amount of profits 
paid to the ex-partner, 

Held, a firm for the purpose of assessment to income-tax is an entity 
distinct from the partners,and where a partner carries on the business of the 
partnership after dissolution he does “succeed” within the meaning of S.2 
(2) to the partnership business. ; ; 

Karuppaswami Mooponar v. Commissioner of Income-tax, Madras, (1934) 
2 LT.R: 284: 7 I.T.C. 283 and Commissioner of Income-iax, Madras v. 
Muthukaruppon Chettiar, (1939) 1 M.L.J. 482: LL.R. (1939) Mad. 269 (F.B.} 
reaffirmed. Kesava Rao v. Commissioner of Income-tax, Madras, (1935) 70 
M.L.J. 13: LL.R. 59 Mad. 377, (F.B.) distinguished. 

S. 44 only applies only where there has been a discontinuance of the 
business which is not the case here. Consequently the assessee is liable to be 
assessed in respect of the ex-partner’s share of profits. 


Reference under S. 66 (2) of the Indian Income-tax Act 
(XI of 1922) by the Commissioner of Income-tax, Madras, 


K. V. Sesha Aiyangar for the Commissioner, 





1. (1905) 15 M.L.J. 126: I.L.R. 2 Mad. 473 (F.B.). 
* O. P. No. 110 of 1940. 25th September, 1940, 
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V. Ramaswami Asyar for the assessee. 

The judgment of the Court was delivered by 

The Chief Justice—The main question raised in this 
reference is whether a partner who continues the partnership 
business after the dissolution of the partnership succeeds to the 
business within the meaning of S. 26 (2) of the Indian Income- 
tax Act, 1922. On the 16th September, 1935, the assessee and 
one Venkatarama Aiyar entered into a partnership for the 
production and exhibition of a cinema film called “Pathi 
Bhakthi”. The partnership continued until the month of May 
of the following year, when Venkatarama Aiyar retired from 
the partnership and was paid the amount of the profits which 
represented his share, namely, the sum of Rs. 9,524. There- 
after the film was exhibited by the assessee for his own benefit. 
For the assessment year 1937-38 the Income-tax authorities 
assessed Venkatarama Aiyar in respect of this sum of Rs. 9,524 
and he paid the tax, but later the Income-tax authorities consi- 
dered that they were wrong in so doing, and to have the 


question settled, the: Commissioner of Income-tax: has; -under---- 


the provisions of S. 66 (2) of the Act, referred the following 
question :— 
“Whether the provisions of S. 26 (1) or S. 26 (2) of the Act are applicable 


to this case and the petitioner is liable to be assessed on the sum of Rs. 9,524 
which represents the ex-pariner’s share of the profits of the film business.” 


In his statement of the case the Commissioner has very 
properly stated that should the Court answer this question 
against the assessee he would exclude the sum of Rs. 9,524 
from the assessment of Venkatarama Aiyar, who, of course, 
would thereupon be entitled to a refund. 

S. 26 (2) reads as follows: 


“Where at the time of making an asseasment under S. 23, it is found that 
the person carrying on any business, profession or vocation has been succeed- 
ed in such capacity by another person, the assessment shail be made on such 
person succeeding, as if he had been carrying on the business, profession or 
vocation throughout the previous year, and as if he bad received the whole 
of the profits for that year.” 


For the assessee it is said that inasmuch as he was a 
partner in the business of exhibiting this film before he acquired 
the right to exhibit it for his sole benefit there could be no 
succession, because as part owner of the business he could not 
succeed to himself. This argument ignores the fact that a 
partner is not the partnership. A firm for the purposes of 


assessment to income-tax is an entity quite distinct from the 
16 - 


-——-—Rodgers-and-Eller v-Carter*— -- —— 
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partners who compose it. In two cases which have come 
before this Court it has been accepted that where a partner 
carries on the business of the partnership after dissolution he 
does “succeed” within the meaning of S. 26 (2). These cases 
are Karuppaswams Moopanar v. Commissioner of Income-tax, 
Madras! and Commissioner of Income-tax, Madras v. Muthu- 
karuppan Chettiar3, Fon the assessee it has been suggested 
that the judgments in these cases cannot be regarded as 
deciding the question because this proposition was not disputed. 
It is true that the argument which has been addressed to this 
Court was not addressed to the Court in the two cases 
mentioned; but the cases cannot be ignored for this reason. 
Obviously it was not considered to be worth while taking the 
point. Ifthe partnership is an entity distinct from the partners 
there must be succession in circumstances such as we have here. 
The Rangoon High Court took the same view in In re The 
Commissioner of Income-tax, Burma v. N. N. Firm8 and the 
same view has been taken in England: see Michael FOYE 





In the course of his arguments Mr. Ramaswami Aiyar has 
suggested that the decision of this Court in Kesava Rao v. 
Commissioner of Income-tax, Madras5, has application here, 
but this cannot be accepted. There the Court was merely, 
concerned with the question whether there could be succession 
within the meaning of S. 26 (2) in the case of the death of 
one member of a joint Hindu family. It was held that there 
could not be. It was not a matter of succession at all. It was 
a matter of survivorship. The family remained joint, notwith- 
standing the death of the member. In no sense of the word 
could it be said that there was succession or a change in the 
identity of the assessee. 

It has been also argued on behalf of the assessee, that as 
Venkatarama Aiyar has paid the tax on the Rs. 9,524, there 
cannot be a fresh assessment by reason of the provisions of 
S. 44 of the Act. That section says: 


“Where any business, profession or vocation carried on by a firm has 
been discontinued, every person who was at the time of such discontinuance 





JL (1934) 2 I.T.R. 284: 7 LT.C. 283. 
2., (1939) 1 MLL.J. 482: I.L.R. (1939) Mad. 269: 7 I.T.R. 29 (ŒB.). 
* 3. (1933) IL.R. 11 Rang. 501: 2 I.T.R. 85. 
4. (1927) 11 Tax. Cases 565. 
5. (1935) 70 M.L.J. 13: I L.R. 59 Mad. 377 : 3 I.T.R. 33) (F.B.). 
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a member of such firm shgll be jointly and severally liable for the amount 
of the tax payable in respect of the income, profits and gains of the firm.” 


This section only applies when there has been a discontinu- 
ance of the business, whichis not thecase here. The section says 
that if a business is discontinued the partners shall nevertheless 
be jointly and severally liable for the profits which had been 
earned, We are not concerned here with a case where there 
has been a discontinuance of the business. We are concerned 
with a case where the same business has been carried on by 
one of the partners, and carried on without any break. In such 
a case the section which is applicable is S. 26 (2) and not 
S. 44. l 

For the reasons indicated we answer the question referred 
in the affirmative. The Commissioner is entitled to his costs, 
Rs. 250. 

K. S. Reference answered. 


z 


——— 


PATANJALI SASTRI. 


Yeddula Chinnabbi and others Appellants* (Petitioners- 
Petitioners) 
v. 
Yeddula Venkata Subbamma and 
another „Respondenis (Respon- 


dents-Respondenis). 
Madras Agriculiurists’ Relief Act IV of 1938), S. 4 (4) —Matntenance 
allowance tender a decrae—Whether ‘Property’ within the meaning of section. 


The maintenance allowance decreed to a Hindu daughter is ‘property, 
within the meaning of S. 4 (k) and a woman in receipt of such allowance is 
not entitled to the immunity afforded by that provision. ‘ 


Case-law discussed. e 
Appeal against and petition under S. 115 of the Code of 
Civil Procedure to revise the order of the District Court of 
Cuddapah, dated 25th August, 1938 and made in L.A. No. 60 
of 1938 in-O.S. No. 17 of 1936. 
Kasturi Seshagiri Rao for Appellants. 


A, Bhujanga Rao and D. R. Krisha Rao for Respondents. 











* Ar A. O. No. 500 of 1938 and 
C R. P. No. 1551 of 1938, 


4th November, 1940. 


F. B. 


Commis- 
sioner of 


Income-tax, 


Madras. 
v. 


Pillai 
Leach, C.J. 
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Chinnabbi The judgment of the Court was deliyered by 
y aka . ys . i - . 
ave a Patanjali Sastri, J—This is an appeal brought by the 


eee judgment-debtors from an order of the District Court of 
aes Cuddapah refusing to scale down the decree in O.S. No. 17 of 

*“" 1936 on the file of that Court on the ground that the debt due 
to the respondents is excluded from the purview of the Agricul- 
turists’ Relief Act by S. 4, cl (&) thereof. 


_ The appellants contend that the exemption under that 
clause does not apply to the respondents as they own “other 
property,” inasmuch as each of them is entitled under the 
decree in O.S. No. 20 of 1935 on the file of the Subordinate 
Judge’s Court of Cuddapah to an allowance of Rs. 10 per 
mensem for her maintenance. The only question for deter- 
mination is whether the right to receive this allowance can be 
regarded as “property”. 

The respondents are the daughters by the second wife of 
one Chinna Venkatasubba Reddi who gave a third share of his 


"=~" — _—properties-by-his-will to-his daughter-by-the-first- wife,-and-died— - 


intestate in respect of the rest of bis properties which were 
inherited by his third wife who survived him. The devisee 
brought the O.S. No. 20 of 1935 referred to above for parti- 
tion and delivery of possession of her third share of the pro- 
perties against the surviving widow and her daughter, and the 
respondents were also impleaded as defendants 3 and 4 as 
being in possession of some of the assets of their father. A 
decree for partition was duly made and paragraph 6 of that 
decree provided that: 

~ “Defendants 3 and 4 by guardian will be given Rs. 240 per annum as 
maintenance at Rs. 120 each till each of them is married and joins her 
husband’s family, from the date of plaint, that is, 24th July, 1933, in EPEOROR: 
tionate shares,” j 


and liberty was’ reserved to the parties in paragraph 9 to 
apply for further directions in the matter. Itis now admitted 
that the first respondent is married and has joined her husband 
and, for that reasons is no longer entitled to the allowance 
payable under the decree. As she has not been proved to own 
any other property, she is clearly entitled to the immunity 
provided under S. 4 (A) of the Act and the appeal must fail so 
far as she is concerned. The question arises therefore only 
with reference to the claim of the appellants to have the decree 
scaled down against the second respondent. 
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It is argued on behalf of this respondent that the right to 
receive the allowance under the decree cannot be regarded as 
“property” as such right being no more than a right to future 
maintenance is neither heritable nor transferable having regard 
to S. 6, Cl. (dd) of the Transfer of Property Act. Our atten- 
tion was also drawn to S. 60 (1) (m) of the Code of Civil 
Procedure which provides that a right to future maintenance is 
not liable to attachment and sale in execution of decrees. These 
statutory provisions, however, do not, in our view, conclude the 
Point at issue, for rights are readily conceivable which are 
neither transferable nor attachable but which are undoubtedly 
in the nature of property—see for instance S.6(d) of the 
Transfer of Property Act and S. 60 (1), (a) (b) and (c) of 
the Code of Civil Procedure. Still less is non-heritability a 
test, as a life estate or a widow’s estate in immovable property 
is a well-known species of property. The term “property” is 
not defined inthe Transfer of Property Act but it is one of 
very wide import, and there seems to be no obvious reason why 
the right of the second respondent to a monthly allowance of 
Rs. 10 payable under the decree should not be held to be“ pro- 
perty”. In Harries vy. Brownt, the Privy Council upheld an 
assignment of a monthly allowance of Rs. 50 bequeathed by a 
father to his daughter for her maintenance, and the numerous 
decisions in this country which had to consider the question 
whether the right to future maintenance is alienable, and, if so, 
under what circumstances, having regard to S. 6 (d) of the 
Transfer of Property Act before the introduction of the new 
«cL (dd) by the Amending Act of 1929,.all proceeded on the 
assumption that such a right is “property,” for, the wording of 
«cl. (d) clearly postulates that the right or interest which is 
made inalienable thereunder is “an interest in property’. In 
Ranee Annapurni Nachiar v. Swaminatha Chettiar3, however, 
a Bench of this Court took the view that a widow’s right to 
maintenance from her husband’s estate where the amount is 
fixed by agreement or by decree is not property at all and that, 
therefore, S. 6 (d) did not affect an assighment of such right 
which they accordingly upheld. But this view has not been 
generally accepted and in the Full Bench case, Subraya v. 
Krishna’, Oldfield, J., remarked with reference to that 

1. (1901) L.R. 28 I.A. 159: LL.R. 28 Cal. 621 (P.C.). 
2 (1910) 20 M.L.J. 785: I.L.R. 34 Mad. 7. 
3, (1923) 45 MLL-J. 533: LL.R. 46 Mad. 659 (F.B.), 


Chinnabbi 
v. 
Venkata 
Subbamma. 


Patanjali 
Sastri, J. 
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Chinnabbi decision: : 
UV. 
Venkata “But with all respect, we have not been shown that this view has been 
Subbamma. taken elsewhere; it is inconsistent with the statutory exclusion of sucha 
Patanjali right from property liable to attachment; and, if it were acceptable, explana- 


x tion would still be necessary as to the law, by which the validity of a trans- 
Sastri, J. : 7 à h 
fer of what is not property is recognised or can be tested at all” 


And Schwabe, C.J., observed : 

“The right under a contract toa defined amount in cash or kind for 
future maintenance is, in my judgment, property under the enabling words 
of S. 6 of the Transfer of Property Act of 1882.” 

The learned Chief Justice drew a distinction between a 
right to future maintenance properly so called, that is, “the 
right to be maintained by the supply of clothing, board and 
lodging” and the right under a contract to receive a specified 
amount in cash or kind by way of maintenance, and expressed 
the view that the latter right was property, remarking that there 

' was a divergence of opinion as to whether the former was pro- 
perty or not. In Asad Als Molla v. Haidar Alit, Mookerjee, J., 
delivering the judgment of the Court held that where a claim to 
maintenance had been merged in a decree which also fixed the 
amount payable in that behalf; the decree was assignable 
whether the original claim was personal or not, and throughout 
the discussion it was assumed that such a right was in the 
nature of property. As already observed, the decisions which 
discuss whether the right to receive defined amounts periodi- 
cally under a contract or a decree is One restricted in its enjoy- 
ment to the owner personally within the meaning ofS. 6 (d) 
of ihe Transfer of Property Act, proceed on the same assump- 
tion, as no question under that clause could otherwise arise. 
The new Cl. (dd), no doubt, specifically provides that “a right 
to future maintenance, in whatsoever manner arising, secured 
or determined, cannot be transferred.” But as already remarked, 
this does not affect the question whether such a right is in the 
nature of property or not. Weare aware that in Subraya v. 
Krishna®, the allowance in question was actually charged on 
immovable property, but the nature of the right was discussed 
in general, no point being made of the charge. Indeed, as 
pointed by Mookerjee, J., in Tara Sundari Debiv. Saroda Charan 
BanerjeeS, he existence of a charge has not much bearing on 





1. (1910) I.L.R. 38 Cal. 13. 
2. (1923) 45 M.L.J. 533: ILL.R. 46 Mad. 659 (F.B.). 
3. (1910) 12 CL.J. 146, 
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the questior : 


“Because, 1f the allowance is regularly paid by the person liable, no ques- 
tion of enforcement of a charge upon any interest in immovable property 
arises; unless a default has been made, and arrears are due, there is no 
charge to enforce.” 

Reference was also made in the course of argument to the 
English case in In re Robinsonl, where it was held that alimony, 
payable to a wife under a decree for judicial’ separation was: 

“Not in the nature of property but only money paid by the order of the 
Court from time to time to provide for the maintenance of the wife.” 

We do not think that English cases relating to alimony are 
of much assistance in the determination of the question before 
us. Alimony, as is well known, is an allowance which the Court 
orders to be paid for the maintenance of the wife in consequence 
of a judicial separation, and depends from time to time on the 
discretion or approval of the Court which “may alter it or take 
it away whenever it pleases”. Even in England such allowance 
has been distinguished from an annual sum secured to the wife 
by an order of Court under S. 32 of the Divorce and Matri- 
monial Causes Act, 1857, which has been held to be property— 
see Harrison v. Harison®. There is not much similarity between 
alimony which the Court allows or withdraws at its discretion 
during judicial separation and the right of an un-married 
daughter of a Hindu to maintenance out of his estate in the 
hands of his devisees or heirs. A Full Bench of this Court has 
held in Subbayya v. Anmantaramayyas, that even against the 
father the daughter’s right to maintenance is not based merely 
on his natural obligation to maintain his children, but is based 
on her right or interest in the family property. After an 
elaborate examination of the original texts and decisicns bearing 
on the subject, Ramesam, J., came to the conclusion that: 

“The right of the daughter for maintenance up to the going to the hus- 
band’s house and for marriage expenses is a present remnant of the right to 
a shere. Therefore the right of the daughters in the father’s lifetime, 
however much it cannot be enforced by partition, must still be described as a 


right or interest in the property.” (See also Cherutiy v. Nagomparambit 
Rava‘) : 


Tf such is the nature of the daugbter’s right to maintenance 
during her father’s lifetime, her right on his death against per- 





1. (1884) 27 Ch. D. 160, 7 : 
2. 2 L.J. New Series P.D. and Ad. Dn. 28. 
3. (1928) 57 M.L.J. 826: I.L.R. 53 Mad. 84 (F.B.), 
4, (1940) 2 M.L J. 358. 
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sons who take his property must partake still more of the nature | 
of an interest in property; for, then there is no question of 
personal relationship involving an obligation to maintain. We 
are therefore of opinion that English cases relating to alimony 
bear no analogy to the maintenance allowance decreed to 
a Hindu daughter against the heirs or devisees of her father. 

We therefore hold that the second respondentowned “other 
property’ on the material date within the meaning of S. 4, 
Cl. (A) of the Madras Agriculturists’ Relief Act and is not 
entitled to the immunity afforded by that provision. The appeal 
is allowed as against the second respondent and the application 
is remitted to the lower Court for disposal in the light of this 
judgment. The appellant will have his costs of the appeal 
against that respondent. As against the first respondent the 
appeal is dismissed with costs. The Civil Revision Petition is 
dismissed without costs. 

K. S. Order varied. 


[FULL BENCH.] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—SmR ALFRED Henry LioNEL Leaca, Chief 
Justice, MR. JUSTICE KrisHNASWAMI AIYANGAR AND MR, 
Justice HAPPELL, 
In ihe matter of Sri R. K. Aiyar, Advocate, Madura.* 
Bar Councils Act, 1926, r. 12—Legal practitioner—Addressing a letter to 
a clerk in a Magisirate’e office asking that an application filed by him should 
be dealt with ‘urgently—Propriety. 
It is improper for an advocate to address a letter to a clerk ina Magis- 
trate’s office asking that an application filed by him should be dealt with 


urgently. The proper course for R legal practitioner, if there was any delay, 
is to bring the matter to the notice of the presiding officer of the Court. 


Case under, S. 12 of the Indian Bar Councils Act, 1926 
calling upon Sri R. K. Aiyar, Advocate, Madura, to 
show cause why he should not be dealt with under the dis- 
ciplinary jurisdiction, of the High Court in respect of the 
complaint of the Sub-Magistrate of Manapparai dated 16th 
March, 1940, stating that with a sinister motive he wrote a 
letter, couched in somewhat unusually endearing terms to the 


“Magisterial clerk of the’ Sub-Magistrate’s Court, Manapparai, in 


2 SS SSS S060 eo 


*R.C. No. 28 of 1940, 25th November, 1940. 
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regard to the despatch of certain refund orders from that Court 
-and that he was therefore guilty of grossly improper conduct in 
the discharge of his professional duty. 


The Advocate-General in support of the Notice. 
S. Krishnamurthi for the Respondent-Advocate. 


The Order of the Court was delivered by 


The Chief Justice.—The respondent is an Advocate practi- 
sing in the Madura District. He has been charged with pro- 
fessional misconduct in that he wrote a letter to a clerk of the 
‘Sub-Magistrate of Manaparai in the Trichinopoly District 
-asking in effect that the return of money,, jewels and a wrist 
watch to his clients should be dealt with urgently. They were 
‘entitled to the return of the money and the articles. In fact an 
application had been made to the District Magistrate for an 
order directing their return and this order had been passed. The 
letter complained of is dated 18th May, 1938 and is in these 
‘terms: 


“My dear brother, 

I pray that you will be blessed with welfare, riches and good luck. I 
have herewith enclosed a memo. Yesterday, I have senta memo. You 
-should immediately send the documents referred toin these two memos to 
the Treasury Office at Kulittalai (for reference and return); further, I 
request you much to send me immediately the order directing the return of 
money to the petitioners. You must excuse me for the trouble. I feel very 
.grateful for the help rendered by you till now and for the same to be ren 
dered in future. I pray that God will bless you with long life and pros- 
perity.” | 

The Sub-Magistrate opened the cover and it was in this 
way that the letter came to light. The inquiry into the res- 
ipondent’s conduct was conducted by the District Judge of 
Trichinopoly and he has submitted a report in which he has 
‚expressed the opinion that the respondent has not been guilty of 
professional misconduct. The District Judge bas gone so far 
as to say that there was nothing improper on the part of the 
-Advocate in requesting the clerk to expedite the ‘despatch of 
the refund order to enable his ‘clients “to get a refund of the 
‘money which they were legitimately entitled to get.” 


It is manifest that it is improper for an Advocate to address 

a letter to a clerk in a Magistrate’s Office asking tbat an 

-application filed by him should be dealt with urgently.. The 

proper course for the respondent was, if there wasany delay, to 

-bring the matter to the notice of the Sub-Magistrate himself. 
17 
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If such letters were allowed there is no, knowing to what it 
might lead. We will assume that the respondent did not intend 
anything improper, but he must have realised that what he was. 
doing was improper. He has apologised and therefore we 
consider that the case will be met by censuring him for his 
conduct. It must be clearly understood that in future a case ' 
of this nature will not be so leniently dealt with. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Lahore.] 
PRESENT:—VISCOUNT MAUGHAM, LorRD RUSSELL OF 


KILLowEN, LORD WRIGHT, SR GEORGE RANKIN AND Mr. 
M. R. JAYAKAR, 


Punjab Co-operative Bank, Ltd., Amritsar .. Appellant” 
v. 
Commissioner of Income-tax, Lahore .. Respondent. 


Government of India Act (1935), S. 205—Judgment of High Court or 
reference under Income-taxs Act S. 66 (2)—High Court not expressly wiih- 
holding certificate that a substantial question as to interpretation of Govern- 
ment of India Act imvolved—Direct appeal to Privy Council—Competence. 
Profit made by Bank on sale of secwrities, sf assessable to income-tax. 

No question of the jurisdiction of His Majesty in Council under S. 205 
of the Government of India Act 1935, can arise unless there is a certificate 
that a substantial question as to the interpretation of the Government of 
India Act was involved, in which case the direct appeal lies to the Federal 
Court. 

If in the absence of such a certificate it appears to the Board om 
an appeal that there is ground for thinking that there isa matter for the 
consideration of the High Court and that they ought to have given or to 
have withheld a certificate the Board ought to decline to hear the appeal 
until the High Court have had an opportunity of doing one or the other. 

S. 205 on its true construction is dealing only with cases where there is 
a reasonable possibility that a substantial question of law as to the interpre- 
tation of the Act may arise, and the duty is imposed on the Judges of the 
High Court only in those cases. 

Errol Mackay v. Forbes, (1940) 1 M.L.J. 64: IL.R. (1940) 1 Cal. 28: L 
R. 67 I.A. 64 (P.C.). relates to a case within the second of these se acces 
and must be confined to cases of that nature. 

Accordingly where there is no possible ground for thinking that any 
question, still less a substantial question asto the Government of India Act 
1935, can be involved in the case, an appeal lies to the Privy Council against 
a judgment of the High Court on a reference under S. 66 (2) of the Income- 
tax Act. . 

Profits made by a Bank on sale of securities are assessable to income-tax 
wher® such sale constitutes an act done in the carrying on of the banking 


a 


* P.C. Appeal No. 71 of 1939. 22nd July, 1940. 


v 
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business, and it is not necessary that the assessee should have carried ona 
separate or severable business of buying and selling securities with a view to 
profit. 

The facts appear sufficiently from their Lordships’ judg- 
ment. 

R. W. Needham and N. E. Mustoe for Appellant. 

J. M. Millard Tucker and W. Wallach for Respondent. 

22nd July, 1940. Their Lordships’ judgment was deliver- 
ed by 

Viscount MauGHaM.—This is an appeal froma judg- 
ment of the High Court of Judicature at Lahore dated 3rd 
. February, 1938, delivered on a reference under S. 66 (2), 
Income-tax Act (II of 1922), by the Commissioner of Income- 
tax, Punjab, North-West Frontier and Delhi Provinces. 

The appellant (hereinafter referred to as the Bank) isa 
joint stock company, incorporated in the year 1905, carrying on 
the business of banking. The objects for which the Bank was 
established are set out in para. 3 of its memorandum of associa- 
tion and include: 


(a) To carry on in India and elsewhere the trade or business of 
banking in all its branches, and to transact and do all matters and things 
incidentel thereto, or which may at any time hereafter be usual in connexion 
with the business of banking or dealing in money or securities for money. 


Paragraph 82 (i) of the articles of association provides 
that the directors: 


May invest funds of the company upon such securities or investments 
as they may think advisable; from timeto time, vary such securities and 
investments, and convert the same, as occasion may require or as they may 
deem expedient, but they shall not invest or employ any part of the funds of 
the company in the purchases of its own shares. 


The profits of the Bank derived from its business during 
the year 1935 were assessable to income-tax in the year 1936-7 
which is the year of assessment involved in this appeal. The 
High Court on 3rd February, 1938, decided that’ on the facts 
stated in the statement of the case drawn up by the 
Commissioner of Income-tax under S. 66 (2), Income- 
tax Act, a question propounded by the CSmmissioner must 
be answered in the affirmative, with the result that the 
amount of Rs. 1,42,588 realised by the Bank, on the 
sale in 1935 of certain securities and shares over their cost 
price is taxable as part of the profits or gains of thesbusinéss 
of the Bank which arose in 1935 (see S. 10, Income-tax Act). 
On 17th June, 1938, the High Court certified under S. 66-A, 


Commis- 
sioner of 


income-tax, 


Lehore. 


Viscount 
Maugham. 
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Income-tax Act, on the petition of the Bank that the case was a 
fit case for appeal to His Majesty in Council. As it happened 
the two learned Judges who gave this certificate were those who 
heard and decided the case on 3rd February, 1938. 


On the appeal coming on for hearing before their Lordships 
a preliminary objection to the appeal was taken which has been 
elaborately argued, and it seems desirable in the first place to 
deal with this objection. It is based on the contention that no 
direct appeal now lies to His Majesty in Council from any 
judgment, decree or final order made by any High Court in 
British India unless that Court has recorded that it withholds 
the giving of a certificate that a substantial question of law as 
to the interpretation of the Government of India Act, 1935, is 
involved. That is said to be the effect of S. 205 of the Act, 
and reliance is placed on a decision of their Lordships in a 
recent case which must be considered later. ` S. 205 is in the 
following terms: 

(1) An appeal shall lie to the Federal Court from any judgment, decree 
or final order of a High Court in British India, if the High Court certifies 
that the case involves a substantial question of law as to the interpretation 
of this Act or any Order in Council made thereunder, and it shall be the 
duty of every High Court in British India to consider in every case whether 


or not any such question is involved and of its own motion to give or with- 
hold a certificate accordingly. 


(2) Where such a certificate is given, any party in the case may appea} 
to the Federal Court on the ground that any such question as aforesaid has 
been wrongly decided, and on any ground on which that party could have 
appealed without special leave to His Majesty in Council if no such certifi- 
cate had been given, and, with the leave of the Federal Court, on any other 
ground, and no direct appeal shall lie to His Majesty in Council, either with 
or without special leave. 


The object of this section is plain. It is to ensure that in 
every proceeding where a judgment, decree or final order is 
made by any High Court in British India which involves a 
substantial question of law as to the interpretation of the Act 
or any Order in Council made thereunder (which for brevity 
will be referred to hereafter, as the “special question of law”) 
the appeal, if any, that is the direct appeal, shall lie to the 
Federal Court. The word “direct” is used because S. 208 
makes provision for an appeal in such a case on certain condi- 
tions from a decision of the Federal Court to His Majesty in 
Council; but nothing turns on this for the present purpose. The 
means adopted i in the section to carry out the above object are 
these: (1) The appeal is stated to lie to the Federal Court if 
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the High Court certifies that the specified question of law is 
involved and is a substantial question. (2) A duty is imposed 
on the High Court of its own motion to give or to withhold a 
certificate that the specified question of law, being a substantial 
question, is involved. This part of sub-S. (1) contains some 
other important words which will be considered later. (3) 
Where such a certificate is given any party in the case may 
appeal to the Federal Court on defined grounds (sub-S. (2).) 
(4) Where such a certificate is given no (direct) appeal shall 
lie to His Majesty in Council even with special leave (sub- 
S. (2)). 

It is clear that the section does not provide for a case 
where no such certificate is given, however plain it may be that 
it ought to have been given., There is no provision, expréss or 
implied, taking away from His Majesty in Council the right to 
entertain a direct appeal in such case, and a fortiori there is 
nothing taking away the right of direct appeal to His Majesty 
in Council in a case where no substantial question of law of the 
specified character could by any reasonable possibility arise. 
What then is the position if it becomes manifest to the Board 
that, by some mischance or inadvertence or forgetfulness, the 
High Court has neglected its duty under the latter part of sub- 
S. (1) to give a certificate in a case where the specified question 
of law is or may reasonably be involved? It is plain that it is 
for the High Court, not this Board to determine whether the 
question is involved and if so whether it is substantial. In such 
an event although the jurisdiction of His Majesty in Council 
has not been affected, since there has been no certificate, never- 
theless there has been a dereliction of duty by the High Court, 
and the Board, in accordance with the principles on which it is 
accustomed to act in tendering advice to His Majesty, would not 
think it right to hear the appeal until a proper certéficate has been 
obtained or it is on record that a certificate has been withheld. 

The precise event in fact happened in the recent case in 
Errol Mackay v. Oswald Forbes1. It seemed to the Board that 
a question of interpretation arose under an Order in Council 
made by virtue of S. 293, Government of India Act, 1935. 
There was no certificate by the High Court. It was suggested 
by counsel for the appellants that the Court might have consi- 





1. ca FA L.R. 67 I.A 64: 1.L.R. (1940) 1 Cal. 286: 
R. (1940) Kar. 72 (P.C). 
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dered S. 205 and might have decided to withhold a certificate, 
though that decision was not expressed. Their Lordships 
expressed the view that this was unlikely in that case, and in the 
absence of a certificate they thought that the appeal should be 
dismissed with costs. They added however that if the High | 
Court should thereafter make an order withholding a certificate 
under S. 205 the appellants were to be at liberty to apply to His 
Majesty in Council to have the appeal restored. Their Lordships 
are of opinion that this order was perfectly correct, not because 
S. 205 took away the jurisdiction in a strict sense of His 
Majesty in Council but for the more general reason indicated 
above. They will add that the course taken of dismissing the 
appeal was no doubt to some extent due to the circumstance that 
the Board entertained little doubt that the certificate would be 
given. If the case had been one in which there was a real doubt 
whether the certificate would be given or withheld, a more 
lenient course might have been taken, and the appeal might 
have been directed to stand over until the High Court had 
either given a certificate or decided to withhold it. 


_ It remains to consider what the position is and what course 
should be taken by the Board when the appeal is from the High 
Court and no such specified question of law can with any rea- 
sonable probability be thought to be involved, and where, not 
unnaturally, the High Court have neither granted a certificate 
nor recorded that a certificate is withheld. The first question 
here is whether in such a case S. 205 applies at all, and at this 
point it is necessary to examine the language in the latter part 
of sub-S. (1) in order to determine the nature of the duty im- 
posed upon the High Court. The language is of a very com- 
prehensive kind. The duty is to be that of “every High Court 
in British India”. It is to consider “in every case” whether or 
not the specifitd question is involved. And finally the Court is 
“of its own motion” to give orto withhold a certificate accor- 
dingly. Their Lordships however are of opinion that this part 
of sub-S. (1) is directory in the sense in which that word is 
used in the well-known distinction between enactments or 
phrases in them which are mandatory or absolute and those 
which are merely directory. There are several reasons for this 
conelusion: first, the object of S. 205 is as above stated; 

secondly, the circumstance that the duty is imposed on the 
Judges of the High Court, persons occupying positions of great 
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importance and dignity to whom mandatory clauses would not 
be addressed without strong reason; thirdly, that, in fact there 
18 no provision whatever for imposing any penalty or depriva- 
tion of right on a litigant, if the High Court should neglect to 
comply with its judicial duty as laid down in the section. In 
other words, the duty is imposed on the Judges for the purpose 
of ensuring that, if the case involves the specified question of 
daw, the High Court will carry out the intention of the section 
by giving a certificate which will ensure that the appeal, if any, 
shall be to the Federal Court; but there is no condition prece- 
dent imposed on an appeal to His Majesty in Council in the 
absence of a certificate. The responsible persons—in this case 
the Judges of the High Court—may be “blamable”’—as Lord 
Blackburn observed in the instructive case in Justices of Mid- 
dlesex v. The Queen1—but third parties have nothing to do 
with that. 


If the sentence imposing the duty is only directory, as their 
‘Lordships think is clear for the reasons stated, an important 
consequence follows. It is a well-settled general rule that “an 
absolute enactment must be obeyed or fulfilled exactly, but it is 
sufficient if a directory enactment be obeyed or fulfilled sub- 
stantially”, Woodward v. Sarsons?; see-also Earl of Mouni- 
cashell v. Viscount O'Neill. It is sufficient if the plain object 
of the directory provision is carried out, Walter v. Rumbals; 
Jarvis v. Hemmings®. If these principles are applied in the 
present case it will be apparent that the following alternative 
view arises; either S. 205 in imposing on the High Court the 
duty of giving or withholding a certificate is doing so only in 
cases where there is a reasonable possibility that the specified 
question arises or may arise, or, alternatively, the duty is one 
which need only be complied with in such a case. It is plain 
that in the vast majority of cases no such questibn can arise. It 
seems to their Lordships most difficult to believe that the 
Legislature was intending to lay on the Judges of every High 
Court an obligation as part of their judicial duties to record 
their intention to “withhold” a certificate in such cases as an 
ordinary judgment on a criminal trial or ina libel action or a 
decree or judgment in an every-day case, for the recovery of a 


1. (1884) 9 A.C. 757 at 778. 2. (1875) L.R. 10 C.P. 733 at 746. 
3. (1856) 5 H,L.C. 937 at 955. 4. (1695) 1 Ld. Raym. 53—91 E.R. 931. 
5. (1912) 1 Ch. 462, 
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trifling sum of money, for example, in a aormal action for a 
debt. Their first duty is “to consider” ; but only it would seem 
when there is in fact something to consider. Their Lordships 
have come to the conclusion thatthe duty imposed on the Judges 
by words of a directory character is one which arises only in a 
case where there is some reasonable ground for thinking that 
the specified question may be involved. 

The conclusions on this matter of the construction of S. 205 
are accordingly these: First, no question of the jurisdiction of 
His Majesty in Council can arise unless there is a certificate, in 
which case the direct appeal lies to the Federal Court. Secondly, 
if in the absence of a certificate it appears to the Board on an 
appeal that there is ground for thinking that there is a matter 
for the consideration of the High Court and that they ought to 
have given or to have withheld a certificate, the Board ought to 
decline to hear the appeal until the High Court have had an 
opportunity of doing one or the other. Thirdly, the section on 
its true construction is dealing only with cases where there is a 
reasonable possibility that the specified question may arise, and 
the duty is imposed on the Judges of the High Court only in 
those cases. Their Lordships desire to add that the case in 
Errol Mackay v. Oswald Forbes! related toa case within the- 
second of these propositions. The remarks of the Board as 
regards the duties of the Judges of the High Court must be 
read as confined to cases of the nature which arose in that case;. 
and in that connexion reference may be made to the remarks of 
Lord Halsbury in Quinn v. Leatham? that every judgment must 
be read as applicable to 
the particular facts proved or assumed to be proved, since the generality of 
the expressions which may be found there are not intended to be expositions 
of the whole law, but governed or qualified by the particular facts of the 
case in which such expressions are to be found. 

It may be* well to add that their Lordships do not differ 
from the opinion expressed in that case as to the duty of the 
Judges of the High Court in a case to which the section is 
applicable to record.a determination to withhold a certificate if 
they think that is the right course. Preferably that should be 
done by the Judges who have heard the case; but it is not 
essential in ‘every case, and may sometimes be impossible, for 





1. (1990) 1 M.L.J. 64: L.R. 67 L.A. 64: I.L.R. (1940) 1 Cal. 286: 
IL.R. (1940) Kar. 72 (P.C.). 
2. (1901) A.C. 495 at 506. 
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example, when there are two Judges and they differ on the 
question whether the certificate should be given or withheld. It 
may be noted that in Errol Mackay v. Oswald Forbes! their 
Lordships provided for the event of the High Court making an 
order at some later date withholding the certificate in question, 
and that order doubtless could be made by Judges othen than 
those who delivered the original judgment. It follows from the 
above observations that the preliminary objection fails, since in 
the present case there is no possible ground for thinking that 
any question, still less a substantial one, as to the interpretation 
of the Government of India Act, 1935 can be involved. 

Two other matters were argued on the preliminary objec- 
tion, first, whether a decision on a reference under S. 66 (2), 
Income-tax Act, is “a judgment, decree, or final order” within 
the meaning of those words in S. 205; secondly, whether the 
certificate given as above mentioned on 17th June 1935 under 
S. 66-A, Income-tax Act, is not a sufficient proof that the certi- 
ficate under S. 205, Government of India Act (if the section was 
applicable) had been withheld. On these two questions their 
Lordships do not think it necessary to express any opinion. 
Coming now to the appeal by the Bank it may be observed that 
the High Court rightly appreciated that the question was ulti- 
mately one of fact to be decided on the findings of the Commis- 
sioner under S, 66 (2), Income-tax Act, and that the appellant 
Bank had to establish either that the Commissioner had mis- 
directed himself on some question of law or that there was 
no sufficient evidence to justify his findings. Their Lordships 
note that the High Court, in deciding that neither of these points 
had been made good, examined and considered a number of 
cases most of which related to insurance companies and banks. 
Their Lordships do not propose to attempt to reconcile all these 
decisions and the various dicta which are to be „found in the 
reports of them, which might indeed prove to be an impossible 
task; and they will add that the cases relating to insurance com- 
panies largely turn on the nature of the insurance business 
actually carried on and the way in which reserve funds have 
been set aside and dealt with. 


In the present case it appears that on 31st Decenfber, 1934 
the value of the investments of the Bank amounted to Rupees 
——____# 





1. (1940) 1 M_L.J. 64: L.R. 67 I.A. 64; I.L.R. 1940 1 Cal. 286: 
I.L.R. 1940 Kar.72 (PC). 
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50,88,550, mainly held in Indian Govergment securities which, 
being readily saleable, could if necessary be promptly realised in 
order to pay claims. During the year 1935 some 10 lacs of these 
Government securities and some shares were sold, and the profit 
made taking the differences between the cost price of the invest- 
ments and the prices at which they were sold was Rs. 1,42,588. 
The grounds on which the Bank contends that the profit of 
Rupees 1,42,588 made on the sale of some of its securities in the 
year 1935 does not form part of the profits of its business of 
banking are succinctly stated thus, in the statement of the case: 
That the Bank had treated the investments in shares and secu- 
rities as a reserve for emergencies and had resorted to iheir sale 
in the accounting period 1935 because they had in that year to 
meet heavy withdrawals of deposits and to deposit Rs. 2,66,000 
with the Reserve Bank of India under the provisions of S. 42 
(1), Reserve Bank of India Act 1934 (No. 11 of 1934). The 
Bank claimed also that it did not “deal in shares and securities” 
and that therefore the profit made by the sale of shares and 
securities was not taxable. 


In the statement the Conia finds that up to 1933 
there was no sale of securities. The first sale took place on 30th 
November, 1934. On the other hand, he declines to accept the 
contention that the Bank had to sell the securities in order to 
meet heavy withdrawals of deposits and to make the compulsory 
deposit with the Reserve Bank of India. He states from an 
examination of the books that itis clear that the profits realized 
by selling shares and securities were utilized in increasing the 
reserves. A general view of the financial position since 1932 as 
on 31st December of each year can be gathered from a table 
contained in the statement which is as follows: 





l 
Investments in |Total reserve 














Accounting Deposits in 
year. year. thousands thousands in thousands 
Rs Rs. Rs 
1932 . | 1933-46 11,543 4584 997 
1933 . | 1934-5 12 361 4931 1041 
1934 . | 1935-6 11, 5088 1043 
1935 . | 1936-7 11,310 3859 1234 


e It is apparent that the decrease of deposits in the year 1935 
as compared with the previous year is roughly 5 per cent. while 
the decrease in investments as between the two years is more 


va 
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than 20 per cent. So.far from there being a finding that the 
sales of shares and securities were due to any special emergency, 
the Commissioner says that it isapparent that the Bank had been 
selling the shares and securities in order to take full advantage 
of the high prices prevailing in 1935. He was of opinion that 
the Bank had been “carrying on business in shares and securities 
since the closing months of 1934”. This may well be the cor- 
rect view and a sufficient ground for dismissing this appeal; but 
their Lordships do not wish to giveany support to the contention 
that in order to render taxable profits realised on sale of invest- 
ments in such a case as that before them it is necessary to estab- 
lish that the taxpayer has been carrying on what may be called 
a separate business either of buying or selling investments or of 
merely realizing them. 


‘The principle to be applied in such a case is now well settled. 
It was admirably stated in a Scottish case, Californian Copper 
Syndicate v. Harrisland the statement has been more than once 
approved both in the House of Lords and in the Judicial Com- 
mittee: See for example Commissioner of Taxes v. Melbourne 
Trust Lid.2 Some dicta which appear to support the view that it 
is necessary to prove that the taxpayer has carried on a separate 
or severable business of buying and selling investinents with a 
view to profit in order to establish that profits made on the sale 
of investments are taxable, for example, the dicta in the case of 
Commissioners of Inland Revenue v. Scottish Automobile and 
General Insurance Co.,3 cannot now be relied on. It is well 
established to cite the exact words used in Californian Copper 
Syndicate v. Harris! 
that enhanced values obtained from realization or conversion of securi- 
ties may be so assessable where what is done is not merely a realization or 
change of investment, but an act done in what is truly the carrying on, or 
carrying out, of a business. 7 
In the ordinary case of a bank, the business consists in its 
essence of dealing with money and credit. Numerous depositors 
place their money with the bank often receiying a small rate of 
interest on it. A number of borrowers receive loans of a large 
part of these deposited funds at somewhat higher -rates of 
interest. But the banker has always to keep enotigh cash or 


1. (1904) 6 F, 8%. s 
2. 1914 A.C. 1001. 
3. 6 Tax. Cas. 381. 
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easily realisable securities to meet any probable demand by the 
depositors. No doubt there will generally be loans to persons 
of undoubted solvency which can quickly be called in, but it may 
be very undesirable to use this second line of defence. If as in 
the present case some of the securities of the Bank are realised 
in order to meet withdrawals by depositors, it seems to their 
Lordships to be quite clear that this is a normal step in carrying 
on the banking business, or, in other words that it is an act 
done in “what is truly the carrying on” of the banking business. 
This, it appears to their Lordships, is the more appropriate and 
satisfactory ground for dealing with the question arising in the 
present case. It-accords exactly with one of the findings in the 
statement of the Commissioner agreeing with the views both of 
the Income-tax Officer who first dealt with the case and of the 
Assistant Commissioner. He observed 

that the purchase and sale of shares and securities are so much linked 
with the deposits and withdrawals of clients that with the existing articles 
of association the purchase and sale of shares and securities are as much 
part of the assessee’s business as receiving deposits from clients and paying 
them off are, and therefore, the profits which arise from the former transac- 


tions are as much business profits as the profits arising from the latter 
transactions are.’ 


There can be no doubt that there is ample evidence to- 
justify this view, and in their Lordships’ opinion, as in that of 
the High Court, it is sufficient to dispose of this appeal. Their 
Lordships will accordingly humbly advise His Majesty that the 
appeal must be dismissed with costs. 

K.S. Appeal dismissed. 

Solicitors for Appellant: Douglas Grant & Dold. 

Solicitors for Respondent: Solicitor, India Office. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
_’ ‘PresENT:—MR. Justice Kine. 


T. Sundaram Pillai -. Appellant” (Petitioner) 
v. 
Kandaswami Pillai ° .. Respondent (Respondent). 


Civil Procedure Code (V of 1908), S. 13 Cls. (a), (b), (e) and (f)— 
Ap plicability—S ub mission to jurisdsction—Filing written statement disputing 
yurtsdiciton of foreign Cowrt—Decree passed after examining plaintif — 
Whathgr ex parte—Decision based on untrue evidence—Whether can be said 
to be vitiated "by fraud—Claim for recovery of money spent on minor's 
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marriage—W hether repugnant to British Indian Law—Contract Act (IX of 
1872), S. 68. 

The action of a defendant in filing a written statement in a foreign 
Court and attacking the jurisdiction of that Court amounts to submission to 
its jurisdiction, as by sucha course he is asking the Court to decide a 
point in controversy between himself and the plaintiff, and the first clause of 
S. 13 Civil Procedure Code, will not apply to such a case. 

Harris v. Taylor, L.R. (1915) 2 K.B. 580, relied on. 

Where the defendant files his written statement raising various issues 
in the foreign Court, and a decree is given by the Court after the plaintiff 
has actually been examined in the witness box, it cannot be contended by the 
defendant that the decision is an ex parte decision and not one on the merits 
of the case. 

It cannot be argued that merely because a plaintiff obtains a decree upon 
evidence which is believed by the Court, but which in fact is not true, he has 
obtained the decree by fraud. In order to attract Cl. (e) of S.13 of the 
Code there must be fraud connected with the procedure in the suit itself. 

Where the plaintiff sued in the foreign Court for recovery of a certain 
sum of money from the defendants who were then above the age of 18 years 
but were minors under the British Indian Law as guardians had been eppoin. 
ted for them under the Guardian and Wards Act and they were below 21 
years, and the claim was based on the ground that the money had been 
expended on the first defendant’s marriage, and the plaintiff pleaded an 
agreement to repay on the part of the defendants and also asserted his right 
under the law to be reimbursed, and the suit was decreed, 

Held, that the claim in the foreign Court was founded partly on a breach 
of the Contract Act and partly upon a claim under S. 68 of the Contract Act, 
and the plaintiff could not be prevented by CL (f) of S. 13 of the Code from 
executing the foreign decree in British India. 


Appeal against the order of the Court of the Subordinate 
Judge of Ramnad at Madura, dated 12th December, 1938 and 
made in A. S. No. 103 of 1938 preferred against the order of 
the Court of the District Munsif of Sattur in E. P. No. 78 of 
1937 in O.S. No. 1310 of 1104 on the file of the Court of the 
Additional District Munsif of Trivandrum. 

T. R. Srinivasa Atyangar and E. A. Viswanathan for 
Appellant. 

P. V. Rajamannar and K. Subba Rao for “Respondent. 

The Court delivered the following 


JupGMENT.—The appellant in this case is the holder of a 
decree obtained in the Court of the District Munsif of Trivan- 
drum against two defendants. The first defendant was married 
to the appellant’s daughter and the appellant in filing his suit in 
Trivandrum alleged that he had furnishtd the money to pay for 
the expenses of this marriage. He alleged further that both the 
first defendant and his elder brother the second defendant had 
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promised to repay that money to him. The first defendant did not 
contest his plaint in Trivandrum. The second defendant after 
being first set ex parte had the ex parte order set aside and 
then filed a written statement in which he attacked the plaintiff’ s 
claim in a number of ways one of which was by questioning 
the jurisdiction of the Trivandrum Court. After filing 
the written statement however he withdrew from further 
opposition and the result was that a decree was passed in favour 
of the present appellant against both the defendants. In 1937 
the appellant applied in the Court of the District Munsif of 
Sattur, Ramnad District, to execute the decree which he had 
thus obtained in Trivandrum against a joint family property in 
the hands of the second defendant who is the respondent in this 
appeal. The respondent resisted this applicatidn on the ground 
that under S. 13 of the Code of Civil Procedure the judgment 
of the Trivandrum Court could not be executed in British India. 
The learned District Munsif overruled this objection and 
ordered execution to proceed, but the learned Subordinate Judge 
of Ramnad upon appeal set aside the District Munsif’s order 
and dismissed the appellant’s application. This is an appeal 
against the order of the Subordinate Judge. 


This question has to be decided entirely with reference to 
the clauses to be found in S. 13 of the Code of Civil Procedure. 
No less than four of these clauses are relied upon by the learned 
Advocate for the respondent in this appeal. It is stated for 
him that the decree of the District Munsif of Trivandrum was 
based upon a judgment pronounced by a Court which had not 
jurisdiction to deal with the suit, that it was not given on the 
merits of the case, that it had been obtained by fraud and that 
it sustained a claim founded upon a breach of the law in force 
in British India. These four clauses will have to be considered 
one by one. $ f 


The first objection raised is thatthe Trivandrum Court had 
no jurisdiction to try, the suit as between the appellant and the 
respondent because they were residents in British India and the 
cause of action arose in British India. It is unnecessary how- 
ever to decide whether the Court was in fact competent to deal 
with the suit if it is shown that the respondent had submitted 
to the Courts jarisdiction. It has already been stated that the. 
respondent applied to the Court to set aside the ex parte order 
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and then filed a written statement in which the claim of the’ 


plaintiff was attacked on various grounds including that of the 
jurisdiction of the Court. It has been held in Harris v. Taylor1 
that the action of a defendant in filing a written statement in 
Court and attacking the jurisdiction of the Court amounts to 
submission to that jurisdiction as he is asking the Court to 
decide a point in controversy between him and the plaintiff. 
Even therefore without any contest oft the other issues in the 
suit a mere submission of the issue of jurisdiction to the deci- 
sion of the Court amounts to the acceptance of that Court’s 
jurisdiction within the meaning of Harris v. Taylorl. ' There 
are no rulings to the contrary in this country. It seems to me 
therefore that the District Munsif was right in holding that the 
first clause in S. 13 does not apply to the present case. 

The second question is whether this decision has been given 
on the merits of the case. It is argued for the respondent that 
the decision is an ex parte decision and therefore is not one on 
the merits of the case. Here again the facts must be remem- 
bered that not only did the defendant file a written statement 
in which he raised various issues but that a decree was not 
given until the plaintiff had actually been examined in the 
witness box. No doubt his examination was formal and brief 
and was not subjected to cross-examination but it cannot I 
think be successfully argued that the decree was based upon the 
fact of the failure of the defendant to appear, and must be 
deemed to have been based upon the evidence given by the 
plaintiff. There is a clear authority which governs the facts of 
this case in Venkatachalam Chetty v. Ptchat Ammal3, and no 
authority to the contrary. That ruling is bindlng upon me 
and I find that here also the learned District Munsif was right 
in holding that the decision of the District Munsif of 
Trivandrum was one on the merits of the case. 

Cl. (e) in S. 13 says that the judgment of a foreign Court 
cannot be executed, in British India where it has been obtained 
by, fraud. This is a point which was not apparently made 
before the learned District Munsif but in appeal before me the 
learned Advocate for the respondent relies upon it also. Alt 
that can be said on this point is that the case brought by the 
plaintiff was a.false case and that the firt defendant assigted 





1. (1915) 2 K.B.D. 580. 
2. 1920 M.W.N. 412, 
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him in obtaining a decree by withdrawing from any resistance. 
It does not seem to me that the words ‘by fraud’ can possibly 
be applied to circumstances such as these. It cannot be argued 
that merely because a plaintiff obtains a decree upon evidence 
which is believed by the Court but which in fact is not true, he 
has obtained that decree by fraud. There must be fraud 
connected with the procedure in the suit itself to bring the 
matter within this clause: This clause also therefore does not 
apply to the present case. 


Finally Cl. (f) in S. 13 says that the judgment of a foreign 
Court cannot be executed in British India where it sustains a 
claim founded on a breach of any law in force in British India. 
It has already been stated that the appellant asserted in his 
plaint in Trivandrum that both the defendants had promised to 
repay him the amount which he spent on the first defendant’s 
marriage. Now both the defendants, at that time were minors 
according to the law in force in British India. For although 
they were above the age of 18 they had guardians appointed 
for them under the Guardian and Wards Act and therefore did 
not attain majority until the age of 21. It is argued therefore 
that the plaintiff appellant brought his case upon a contract 
which according to the Contract Act in force in British India 
he was not competent to make with the defendants and that this 
is a breach of the law as it is observed in this country. The 
learned District Munsif however points out that an examination 
-f the plaint will show that it was not on this ground alone that 
the plaintiff brought his claim. No doubt he asserted that there 
was this agreement to repay him the money which he had spent, 
but he claimed repayment of that money independently of the 
agreement as money which was due from the joint family 
consisting of the two defendants to reimburse him for what he 
had spent upọn a marriage which was a duty devolving upon 
that family. The learned District Munsif held accordingly that 
the appellant would have been able to sustain a good case for a 
decree under the provisions of S. 68 of the Contract Act. S. 68 
of the Contract Act deals with necessaries and it is perhaps a 
little difficult at first sight to see why the marriage of a young 
man should be considered a ‘necessary’ within the meaning of 
that sectton. But I have been shown an authority of a Bench 
.of the Patna High Court in Pathak Kali Charan Ram v. Ram 
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Devi Ramt, which has applied S. 68 to very similar circum- 
stances. In any case, whether that be the correct view to take 
of S. 68 or not is I think, of no importance in the decision of 
this appeal. CL (f) of S. 13 says ‘where it sustains a claim 
founded on a breach of any law in force in British India’. This 
claim is founded partly perhaps upon a breach of the Contract 
Act, but also partly upon a claim under the Contract Act which 
in no way involves its breach. Whether that claim is a good ora 
bad one it is not for me now to decide. The District Munsif of 
Trivandrum has given a decree to the appellant and that decree 
sustains a claim which was not wholly founded upon a breach 
of the Contract Act. It seems to me therefore that the appellant 
cannot be prevented by Cl (f) of S. 13 from executing bis 
decree in British India. 

The result is that S. 13 provides no bar for the present 
execution application and this appeal must succeed and the order 
of the District Munsif be restored and execution be ordered to 
proceed. The respondent will pay all appellant’s costs hitherto 
incurred. ' 

(Leave to appeal is refused). 

B.V.V. Appeal allowed. 


[FULL BENCH] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PreseNT:—Sik ALFRED Henry Lionget Leacu, Chief 
Justice, MR. JUSTICE VENKATARAMANA Rao, AND MR. JUSTICE 
Horwi. 


‘Chinatalapati Venkatanarasimharaju 


(now major) .. Appellant® (Defendant) 
v. 
Surisetti Ramaswami and another .. Respondents (Plain- 
tfs). 


Easement—Righi of way—Person using way over ddjoinmg lond for less 
than the prescriptive period —Obstruction to use of pay by stranger—A ction 
to restrain—Mainiotnabilty. 

Where a right of way has been enjoyed for less than the prescriptive 
period the person enjoying it cannot ordinarily bring an action against a 
stranger who obstructs the use of the de facto eapement, the principle being 
that a person cannot assert even against a trespasser a right which does not 





1. (1917) 42 LC. 963, 
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really interfere with enjoyment of his own property. It can only be main- 
tained if the obstruction to user will have the effect of substantially depriv. 
ing a person of the enjoyment of his property. 

Narasappoyyan v. Ganapati Rao, (1913) IL.R. 38 Mad. 220 approved. 

Kondappa Raja Naids v. Devarakonda Swryanarayna, (1910) 20 M.L.J 
803: IL.R. 34 Mad. 173, distinguished. 

Reference to the Full Bench in Appeal against the decree 

of the Court of the Subordinate Judge of Vizagapatam in A. S. 
No. 101 of 1936 preferred against the decree of the Court of 
the District Munsif of Yellamanchilli in O. S. No. 148 of 1933. 


V. Govindarajachari and B. V. Ramanarasu for Appellants. 
C. Rama Rao for Respondents. 
The Court made the following 

ORDER OF REFERENCE TO THE FULL BENCH.* 


Krishsaswami diyangar, J—The appellant in this second 
appeal was the defendant in a suit instituted by the respondents 
for a declaration that they are entitled to a right of way along the 
passage marked Œ in the plan attached to the plaint and for an 
injunction restraining the defendant from interfering with their 
exercise of the right. According to the respondents the passage 
which is the subject-matter of the dispute between the parties is a 
portion of the gramakantam land of the village belonging to the 
Government. They alleged that from time immemorial the owners 
of the house which now belongs to them have been exercising the 
right. They further alleged that they anticipated obstruction to 
their right of way by the appellant and hence instituted the suit. 
The appellant denied that the passage E is a portion of the grama- 
kantam and denied also the right of passage along it claimed by the 
respondents. The main issue framed in the suit by the District 
Munsif was whether the plaintiffs are entitled to the easement 
claimed. The learned District Munsif did not frame any issue as 
to the title to the property in which the passage E lay though as I 
have mentioned the plaintiffs claimed that the whole of the land in 
which that passage lay was gramakantam. Indeed he made it 
perfectly clear at about the end of paragraph 8 that in his opinion 
this question of title gid not require to be decided and he according- 
ly gave no decision regarding it. He however considered the 
evidence on the question whether the plaintiffs had established 
user of the passage as of right for the statutory period and came to. 
the conclusion that they had not made out their case. The suit was 
accordingly dismissed. The plaintiffs preferred an appeal which 





*(30th July, 1940). 
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was heard by the Subordinate Judge of Vizagapatam. In the 
appellate judgment two findings have been recorded both being 
findings of fact—namely, (1) that the site in which the passage E 
lay was not proved to be the property of the defendant and (2) 
that the plaintiffs had established long user for over 20 years of the 


passage E for egress and ingress to their house. 

From the finding of the learned Judge that the site in which 
the paasage lay did not belong to the defendant it followed that the 
title was in the Government, the land being gramakantam land. On 
this fooling the learned Judge was of opinion that the respondents 
had not prescribed a right of easement as against the Government 

‘as there had been no enjoyment as of right for 60 years which is 
the period of limitation as against the Government. None the less 
he held that the appellant who was a mere stranger cannot obstruct 
the respondents who had had more than twenty years enjoyment of 
the right of way and who were in the process of acquiring a full 
easement right against the Government. The learned Judge 
observed as follows: 

“The progress of the acquisition of easement cannot be obstructed by 
any other than the owner of the servient tenement and a mere stranger can- 
not obstruct any person in the exercise of what may be called an inchoate 
easement.” 

In support of this opinion he relied upon the observations of 
the learned Judges who decided the case reported in Chinnasami 
Goundan v. Balasundara Mudaliar1. 

On a reading of the case cited above it is clear that no decision 
was actually rendered on the precise question which arises for 
consideration in this Second Appeal. It may be that there is some 
inclination in favour of the view of the Subordinate Judge in this 
sentence which occurs at page 264: 

“Tt may be a question whether a mere stranger can obstruct another 
person in the exercise of even what may be called an inchoate right of ease- 
ment.” 

But it is fairly clear that a decision regarding the correctness 
of the proposition was not called for in the view that the learned 
Judges took of the facts of the case before them. Lower down in 
the same paragraph the Court observed: 

“All that I am concerned to point out is that the cannot be compar- 
rd to that of a mere stranger interfering with the he right of way by a 
person who is in the process of acquiring it by a course of prescriptive 
njoyment.” 

Mr. Govindarajachari appearing for the appellant has drawn 
ny attention to the decision reported in Narasappayya v. Ganapati 
2ao2, where Miller and Sadasiva Aiyar, JJ., held that unless an 


1. (1934) 67 M.L.J. 262. 2. (1913) LL.R. 38 Mad. 280. 


Leach, C. J. 
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easement had ripened into a prescriptive one, mere enjoyment by 
the user for any length of time short of the full period of prescrip- 
tion gave no right for the enjoyér to maintain an action against any 
person infringing such a user. There is a reference in this decision 
to an earlier decision of a Bench of this:'Court reported in Kond- 
appa Raja Naidu v. Devarakonda Suryanarayana!. The headnote 
in the latter case runs as follows: ; 
“Tt is well settled law that a trespasser, in enjoyment of land for less 

than the statutory period, is entitled to be maintained in possession against 
all persons except the true owner. The same principle is applicable to incor- 
poreal rights such as rights to light and water courses. A person in enjoy- 
ment of a water course for less than twenty years is entitled to protectionin , 
such enjoyment against persons who bave no right to such water course.” 

In spite of the observations in Narasappayya v. Ganapati 
Rao, to the contrary I find it impossible to reconcile the two deci- 
sions or to escape the conclusion that they are really in conflict. It 
appears to me the only way in which this conflict is to be solved is 
by having the point referred to a Full Bench and obtaining an 
authoritative ruling and not by my preferring one view to the 
other. The papers will therefore be placed before my Lord the 
Chief Justice for orders as to the case being posted before a Full 
Bench, for a decision of the following question, namely, whether a 
person who is in the enjoyment of an easement but who has not 
acquired a title to it by prescription or otherwise, can maintain an 
action to prevent its obstruction by any person other than the 
owner of the servient tenement? 

The Court, expressed the following 

OpmNion.* The Chief Justice —The question which has 
been referred reads as follows: 

“Whether a person who is in the enjoyment of an easement, but who has 

not acquired a title to it by prescription or otherwise, can maintain an action 


to prevent its obstruction by any person other than the owner of the servient 
tenement ?” 


The considerations which may apply when the interference 
complained of has reference to the access of light and air or to 
support frem adjoining land may not apply when the 
interference has reference to the use of a way over another’s 
land and as this reference arises out of a case relating to an 
alleged right of way we consider that the question should be re- 
framed in these terms: 

“ Can a person who has been using a particular way over land adjoining 
his, .but for less than the prescriptive period, maintain an action to prevent a 
riot from obstructing him using the way?” 


y 1. (1910) 20 M.L.J. 803: LL.R. 34 Mad. 173. 
2. (1913) I.L.R. 38 Mad. 280. 
*(4th September 1940) 
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In Jootoor Acchanna v. Kanamoala Venkatammal, a Bench 
of this Court (Collins, C. J., and Parker, J.) held that a 
plaintiff who had received light through a window opening on 
vacant ground, but had not enjoyed the light sufficiently long to 
acquire an easement, was entitled to an injunction against a 
person who was not the owner of the vacant land, restraining 
him from building on it so as to cause obstruction to the light. 
The Court said: 

“Tt wag not necessary for plaintiff to establish prescriptive rights of 
easement against a wrong doer and that the mere fact of plaintiff's enjoy- 
ment is snffcient to entitle him to an injunction” 

The authority for this statement was the well known case 
of Jeffries v. Williams, where Parke B., observed: 

“If a house is de facto supported by the soil of a neighbour, this appears 
to us to be sufficient title against any one but that neighbour, or one claiming 
under him. Just as one who should prop his house up by a shore resting on 
his neighbour's ground, would have a right of action against a stranger, who 
by removing it, causes the house to fall; but none against his neighbour, or 
one authorized by the neighbour to do so, if he took it away and caused the 


same damage.” 

The strict form of pleading of the olden days was an im- 
portant factor in the decision in Jeffries v. Willams, but 
nevertheless the case established the principle that a person 
without title cannot interfere with the enjoyment of property 
by one whose title does not even extend beyond possession. 
Jeffries v. Williams’, cannot, however, be read as laying down 
the proposition that there is in the person in possession the 
right of action against a stranger who interferes with the 
acquisition of an easement which is not essential for the enjoy- 
ment of the property possessed. Interference with the normal 
enjoyment of the property is the essence of the decision. 


What the Court is called upon to decide in this case is 
whether a person who has been in the habit of using a way over 
his neighbour’s land, but has not acquired an easement, can 
prevent astranger obstructing his user of the way. There is 
no direct authority to be found either in the English or in the 
Indian decisions, but there are emphatic statements against the 
maintenance of such an action to be found in “The Common 
Law” by Holmes, in Salmond on “The Law of Torts” and in 





1. (1895) 5 MLJ. 24, 
2. (1850) 5 Ex. 792: 155 E.R. 347. 
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Pollock on “ Torts”. Holmes takes che case of a way used 
de facto for four years, but in which no easement has been 
acquired, and asks whether the possessor of the quasi-dominant 


tenement would be protected in his use as against third persons. 
He says: 


“Tt is conceivable that he should be, but I believe that he would nott,” 
At p. 354 we have this passage: 


“A way, until it becomes a right of way, is just as little susceptible of 
being held by a possessory title as a Contract.” 


And at p. 382 this: 


“But, as has been said before, the Common Law does not recognise 
possession ofa way. A man who has used a way ten years without title 
cannot sue even a stranger for stopping it He was atrespasser at the 
beginning, he is nothing but a trespasser still. There must exist a right 
against the servient owner before there is a right against anybody else.” 


Salmond3, says that the rule in Jeffries v. Williams and 
Bibby v. Carters, the latter case followed Jeffries v. Williams8, 
cannot be extended 


“to cover all cases of the de facto enjoyment of servitudes. It cannot 
be the law that a mere trespasser who has been in the habit of crossing 
another man’s land can sue a stranger for an act which obstructs his use of 
this de facto easement. Nor can it be supposed that a poacher can suea 
stranger who by polluting the water of a stream has interfered with his 
practice of catching fish therein.” 


Having put the question as to what forms of de facto 
possession the principle recognised in Jeffries v. Williams®, does 
apply, Salmond submits that the true principle is this (p. 259) : 


“As against strangers the possessor of land is entitled to the use and 
enjoyment of it free from all harmful interference due to acts done on the 
adjoining land; and all such interference by a stranger is actionable, even 
thongh had it been done by the lawful owner of the adjoining land it would 
have been damnum sine injuria because of the absence of any acquired servi- 
tude making it illegal. Where, on the other hand, the act complained of hes 
produced no harmfal effects upon the plaintiff's land, it is necessary for him 
to plead and prove, even against a stranger, that he has a legal right to the 
benefit of which be complains that he has been deprived.” 


In dealing with wrongs to easement and other incorporeal 
rights in property, Pollock says (the 14th edition, p. 99): 


“The enjoyment which may in time ripen into an casement is not posses- 
sion, and gives no possessory right before the due time is fulfilled,” 





e 1. “The Common Law” by Holmes at p. 241. 
° 2. Salmond on the Law of Torts, 8th edition, p. 259. 
3. (1850) 5 Ex, 792: 155 E.R. 347. 
4. (1859) 4 H. and N. 153: 157 E.R. 795. 
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and proceeds to quote the passage from Holmes which 
says, 

“A man who has used a way ten years without title cannot sne evena 
stranger for stopping it.” 

Later he says (the 14th edition p. 300): 

“De facto enjoyment does not even provisionally create any substantive 
right, but is material only as an incident in the proof of title.” 

There are here strong expressions of opinion that where 
the right of way has been enjoyed for less than the prescriptive 
period the person enjoying it cannot bring an action against 
a stranger who obstructs the use of the de facto easement, the 
principle being that a person cannot assert even against a tres- 
passer a right which does not really interfere with enjoyment of 
his own property. It is conceivable that a case might arise 
where the principle involved in Jeffries v. Williamst, could be 
appropriately applied, but it would be a very exceptional one. 
Take for instance, the case where as the result of some catas- 
trophe access to land could only be obtained over the land of 
another. Ifa stranger attempted to prevent the possessor of 
the land so cut off from gaining access to his land the Court 
would surely interfere, as the stranger would be interfering 
with the enjoyment of the land. 


At this stage it will be convenient to refer to two decisions 
of this Court which are in conflict and in consequence have 
given rise to this reference. In Kondappa Raja Naidu v. 
Devarakonda Suryanarayana®, Benson and Krishnaswami 
Aiyar, JJ., after observing that it was well settled law that if 
any trespasser was in enjoyment of land for less than the 
statutory period he would be entitled to protect that possession 
against any one but the true owner, went on to say that they 
did not think that there was any distinction in principle, because 
the right to be protected was in the nature of an incorporeal 
right in process of acquisition. This statement is certainly 
open to strong criticism and it was criticised in Narasappaya 
v. Ganapati Rao’, but as pointed out in that case, Kondapa 
Raja Naidu v. Devarakonda Suryanarayana2, can be supported 
on the ground that the plaintiff was in possession of the channel 
which had been obstructed and having a possessory title had a 


L (1850) 5 Ex. 792: 155 E.R. 347. . 
2. (1910) 20 ML.J. 803: IL.R. 34 Mad 173. 
3. (1913) LL.R. 38 Mad. 280. 
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cause of action against the defendant for obstruction. In 
Narasappaya v. Ganapati Raol, Miller and Sadasiva Aiyar, 
JJ., held that mere enjoyment of an easement for any length of 
time short of the full period of prescription gave no right of 
action against a person obstructing the user. In that case the 
plaintiff sought an injunction preventing the defendants from 
cutting a channel from a tank from which he watered some of 
his fields, so as to deprive him of the water. The District 
Munsif granted the injunction, but this was dissolved by the 
District Judge, who held that the plaintiff had no right to the 
water of the tank, though he had been in the habit of taking 
the water through a channel for some years. A second appeaf 
was filed to this Court and the learned Judges upheld the deci- 
sion of the District Judge. I regard the decision as being a 
correct decision. It was not a case where the plaintiff was in 
physical possession of the channel from the tank, but a case 
where the defendants were claiming a right to water which 
they did not possess. 

In my opinion where a right of way has not been acquired 
by enjoyment for the prescriptive period there is ordinarily no- 
right of action for interference. In a very exceptional case 
where access to the plaintiff’s land would otherwise be cut off 
altogether a suit might be maintained against a stranger on the _ 
principle propounded in Jeffries v. Willtams’, but not otherwise. 

The answer that I would give to the question referred im 
its altered form is that an action cannot be maintained in 
ordinary circumstances. It can only be maintained if the 
obstruction to user will have the effect of substantially depriv- 
ing a person of the enjoyment of his property. To avoid any 
misunderstanding I would add that the Court is not dealing 
with the rights of the villagers to pass over gramakantam 
land. 


` 


Venkataramana Rao J.—I agree. 
Horwill 7.—I also agree. 


K. S. Reference answered. 





1, (1913) I.L.R. 38 Mad. 280. 
2, (1850) 5 Ex. 792: 155 E.R. 347. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Sik ALFRED Henry LionsL Leaca, Chief 
Justice, AND MR. JUSTICE KRISANASWAMI AIYANGAR. 
Gourochandra Dyano Sumanto .. Appellani* (Respondent) 

v. 
Krishnacharana Padhi, minor by 
next friend Chinna Padhiyani.. Respondent (Appellant). 

Negotiable Instruments Act (XXVI of 1881). S. 87—Promissory note— 
Alteration of dates of execution of document and indorsement of interest 
paid—Plaintif not guilty of ‘any complicity—If S. 87 applicable. 

S. 87 would only apply to cases of fraudulent alteration by a party and 
to cases where due to his negligence it becomes possible for a stranger to 
make the alteration. . 

(Decision of Abdur Rahman, J., reported in Krishnacharana Padhi v 
Gourochandra Dyano Sumanto, (1939) 2 M.L.J. 686, affirmed). 

Appeal under CL 15 of the Letters Patent against the 
judgment of the Honourable Mr. Justice Abdur Rahman, dated 
2nd August, 1939, and passed in S. A. No. 457 of 1936 
preferred to the High Court against the decree of the District 
Judge of Ganjam in A.S. No. 84 of 1935 (O. S. No. 399 
of 1934, District Munsif’s Court, Aska). 

` B. Jagannatha Das for ‘Appellant. 
B. V. Ramanarasu for Respondent. 


The Court delivered the following 

JUDGMENT. The Chief Justice.—The question raised in 
this appeal is whether the holder of a promissory note is 
affected by a material alteration in the instrument when the 
alteration has been made by a stranger and there has been no 
fraud or laches on the part of the holder. . On the 15th October, 
1928, the appellant executed a promissory note in favour of the 
adoptive father.of the respondent who isa minor. The father 
died in 1929, being survived by his wife in addition to the 
respondent, who continued to live with his adoptive mother who 
is his legal guardian. On the 12th October, 1931, the appellant 
paid Rs. 10 on account of the debt due on the instrument and 
the fact of payment was endorsed on the iristrument. On the 
22nd October, 1934, the respondent, through his mother filed a 
suit to enforce payment of the amount then due. It was 
pleaded by the appellant that there were two material alterations 
in the note, and it is now accepted by the respondent that’ the 





* L, P. A. No. 64 of 1939. lith November, 1940. 
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plea was justified. The alterations copsisted in the changing 
of the date of the promissory note from the 15th October, 1928 
to the 25th October, 1928, and the date of the endorsement 
from the 12th October, 1931 to the 22nd October, 1931. The 
appellant’s case was that these alterations were made by the 
natural father of the respondent. The District Munsif of 
Aska, who tried the suit, found that the note had been 
materially altered, but in his opinion the evidence did not 
disclose, who was responsible for the alterations, although it 
appeared to him likely that they had been made by the respon- 
dent’s natural father. As it had not been shown that the 
natural father was responsible the District Munsif decreed the 
suit with costs. The respondent appealed to the District Court 
of Ganjam The District Judge found as a fact that the 
natural father bad made the alterations and held that as the 
result the respondent was not entitled to sue upon it 
Accordingly he allowed the appeal and dismissed the suit. The 
respondent then appealed to this Court, and his appeal was 
heard by Abdur Rahman, J., who restored the decree of the 
District Munsif. The learned Judge considered that there was 
no evidence on the record on which it could be held that the 
natural father had made the alterations. In his opinion the 
District Judge had merely surmised this and the evidence did 
not warrant the surmise. The learned Judge considered that, 
as the respondent was in no way responsible for the alterations, 
be was not prejudiced by them and therefore, was entitled to 
maintain the suit. The learned Judge gave, however, a’ 
certificate under Cl. 15,0f the Letters Patent, which has 
permited this further appeal. 


It has not been suggested at any stage of the proceedings 
that the respondent or his guardian was responsible for the 
alterations in the promissory note nor has it been suggested that 
there has been negligence. Therefore it must be assumed that 
the promissory note was taken out of the custody of the 
guardian without her consent and without any failure of duty 
on her part. Whether the alterations were in fact made by the 
natural father of the respondent matters not. Even if the 
alterations had been made by him in the mistaken belief that he 
washelping his natural son, that would not in the circumstances 
of this case deprive the respondent of his right to sue. S. 87 
of the Negotiable Instruments Act provides that any material 
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alteration of a negotiable instrument renders it void as against 
any one who is a party to the instrument at the time of the 
making of the alteration and does not consent to it, unless the 
alteration was made in order to carry out the common intention 
of the original parties. It cannot be said that the appellant, 
the maker of the promissory note, consented to these alterations, 
but the section must be read in the light of authority and there 
is authority which says that in circumstances such as we have 
here an innocent holder of the instrument is not damnified by a 
material alteration. 


At common’ law a person who has custody of a negotiable 
instrument is bound to take care to preserve it from alteration. 
If it is altered by a stranger as the result óf the holder’s 
negligence in allowing it to leave his custody, he must bear the 
consequences. In Davidson v. Cooper}, Lord Denman said: 


“The strictness of the rule on this subject, as laid down in Pigot’s case 
can only be explained on the principle that a party who has the custody of an 
instrument made for his benefit, is bound to preserve it in its original state, 
It is highly important for preserving the purity of legal instruments that this 
principle should be borne in mind, and the rule adhered to. The party who 
may suffer has no right to complain, since there cannot be any alteration 
except through fraud, or laches on his part.” 


In that case, the Court did not, however, consider what 
would be the effect of a material alteration in an instrument 
made as the result of some accident or as the result of the 
malicious action of a stranger who happened to gain possession 
of it in spite of the exercise of all reasonable care on the part of 
the holder. 

The question of the effect of a material alteration as the 
result of accident was considered by the Privy Council in Hong 
Kong: and Shanghai Bank v. Lo Lee Shi3, which was an appeal 
from the Supreme Court of Hong Kong. The Bills of Exchange 
Ordinance, 1883, of Hong Kong followed the terms of the Bills 
of Exchange Act 1882, to which S. 87 of the Negotiable Instru- 
ments Act corresponds. The wording of the Indian Act does 
not follow exactly the wording of the English Act, but so far as 
this case is concerned the difference in the language has no 
bearing. In the Hong Kong case the respondent received from 
her husband two bank notes for 500 dollars each; issued by the 
Hong Kong and Shanghai Banking Corporation. She placed them 





1. (1844) 13 M. and W. 343: 153 E.R. 142. 
2 (1928) AC. 181. 


Venkata- 
Tatoam 


v. 
Surya Rao- 
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in the pocket of a garment and having forgotten where she had 
placed them she washed, dried, starched and ironed the garment. 
The result was that one of the bank notes was so defaced that 
the number could not be read and the bank refused to pay it. 
The question was whether the bank was right in its refusal. It 
was held by the Supreme Court that the Bank was bound to pay 
the note in the circumstances and this decision was upheld by the 
Judicial Committee. After reciting the terms of S. 64 of the 
Bills of Exchange Ordinance of Hong Kong, Lord Buckmaster, 
who delivered the judgment of the Board, observed : 

“Both the history of the law which this section enunciates and the terms 
of the section itself show that it relates only to alterations effected by the 
will of the person by whom or under whose directions they are made, and 
that it does not apply to a change due to pure accident. The alteration con- 
templated is one to which all parties might assent. It is not reasonable to 
assume parties assenting toa part of the document being effaced by the 
operations of a mouse, by the hot end of a cigarette, or by any of the other 


means by which accidental disfigurement can be effected. Again, the provi- 
sion which excepts from the category of persons against whom the bill is 


‘avoided, a party who has ‘himself made, authorized, or assented’, to the 


alteration cannot reasonably apply to the ravages of a rat, a white ant, or 
any other animal pest. The fact that the change is accidental in itself 
negatives the possibility of the assent.” 


If a material alteration which is the result of an accident 
does not bring the instrument within the mischief of the section, 
surely the same must apply where a material alteration has been 
made by a meddlesome or maliciously minded stranger without 
the consent of the holder of the instrument and without any 
fraud or negligence on his part. To hold otherwise would mean 
the doing of grave injustice to an innocent party and this could 
never have been the intention of the Legislature in inserting 
S. 87 in the Negotiable Instruments Act. 

For these reasons we dismiss the appeal with costs. 

K.S. oes Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT:—MR, Justice WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRI, 


Polisetti Venkataratnam .. Petstioner™ (Ist Respon- 
dent) 
v. 
Dhulipudi Surya Rao afd others .. Respondents (Petitioner., 
° 2nd Respondent and nil). 





* C. R, Ps. Nos. 933 to 935 of 1938. 4th October, 1940. 
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Madras Agriculiwrisis’ Rehef Act (IV of 1938, S. 23—Sale under 
Madras Estates Land Act on 10th December, 1937—Sale proceeds lying in 


Court and no sale certificate issued—A pplication om 9th April, 1938, under 
Act IV of 1938, S. 23—Maintoinability. 


S. 23 is applicable to sales in execution of any decree whereby immova- 
ble property, in which an agriculturist entitled to the benefits of the Act has 
an interest, bas been sold on or after 1—10—1437, and if the application is 
made within 90 days of the commencement of the Act, the Court is obliged, 
if satisfied, that the applicant is entitled to the benefits of the Act, to set aside 
the sale after giving notice to the persons interested and hearing them. The 
absence in the section of a nom obsiante provision regarding what is contained 
in the Madras Estates Land Act, the absence of any necessity for confirma- 
tion of sale under the latter Act, and the absence of provisions in S. 23 
regarding the setting aside of sales under the summary provisions contained 
in Ss. 112 to 118 of the Estates Land Act are not an indication that S. 23 
would have no application to sales for arrears of rent. “Any decree” in S. 23 
will include decrees for rent under the Estates Land Act. 


The mere holding of a sale will not wipe off the arrears of rent. The 
arrears will remain outstanding until the proceeds of sale are paid to the 
landholder. Apart from the question whether the tenants were entitled to 
benefits under S. 15 regarding rent they are clearly entitled to the benefits of 
the Act under Ss. 8 and 9 regarding interest on costs. 

Petitions under S. 115 of Act V of 1908 praying that 
the High Court will be pleased to revise the order of the 
Court of the Head Quarters Deputy Collector of Cocanada 
dated 19th May, 1938 and passed respectively in L. S. 
No. 1348 of 1934 in E.P. No. 34 of 1937, L.S. No. 27 of 1940 
in E.P. No. 46 of 1937 and L.S. No. 22 of 1935 in E.P. No. 38 
of 1937. 


D. Narasaraj for Petitioner. 


V. Suryanarayana and A. Satyanarayana for Respondents. 
The judgment of the Court was delivered by 


Wadsworth, J—These Civil Revision Petitions raise the 
question whether S. 23 of the Madras Act IV of 1938 applies 
to sales in execution of decrees for arrears of rent under the 
Madras Estates Land Act. . 

The decree in each of these cases was passed in either 1934 
or 19%5. The sales were all held on the same date, 10th 
December, 1937. On 20th January, 1938, the tenants applied 
for challans with a view to payment of the decreed amounts 
but, instead of paying, on the following day they filed applica- 
tions purporting to be under O. 21, r. Y9Q, Civil Procedure Code, 
and S. 192 of the Estates Land Act, praying that the sales may 
be set aside on the ground of irregularity etc. Act IV of 1938 
came into force in March, 1938 and on 9th April, 1938, when 
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the sale proceeds were lying in Court and no sale certificate had 
been issued, the judgment-debtors withdrew their application 
under O. 21, r. 90, Civil Procedure Code, and instead filed 
applications under Ss. 15 and 23 of Act IV of 1938. 


The main argument in these petitions is that S. 23 has no 
application to sales in execution of decrees for rent under the . 
Madras Estates Land Act. In terms, the section appears to apply 
to sales in execution of any decree whereby immovable property 
in which an agriculturist has an interest has beensoldonor after 
lst October, 1937 and the application may be made by any 
judgment-debtor claiming to be an agriculturist entitled to the 
benefits of the Act and if the application is made within 90 days 
of the commencement of the Act, the Court is obliged, if satis- 
fied, that the applicant is an agriculturist entitled to the benefits 
of the Act, to set aside the sale after giving notice to the 
persons interested and hearing them. The argument that this 
section, which appears to embrace all decrees, excluded decrees 
under the Madras Estates Land Act, is largely rested on the 
fact that though the section has a non obstante provision regard- 
ing what is contained in the Code of Civil Procedure, there is 
no similar provision regarding what is contained in the Madras 
Estates Land Act. It is also suggested that the words, ‘not- 
withstanding that the sale has been confirmed’ seem to contem- 
plate a sale under the Code of Civil Procedure and not a sale 
under the Madras Estates Land Act, with regard to which 
S. 124 does not require any confirmation order but provides 
merely for the grant of a certificate of sale if no application 
has been made to set aside the sale under S. 131. It is also ` 
pointed out that S. 23 contains no provision regarding the 
setting aside of sales under the summary provisions contained 
in Ss. 112 to 118 of the Estates Land Act and it is contended 
that it is not likely that the Legislature would have given relief 
in the case of one class of sales under the Act if they were not 
giving relief under the other class. A further contention was 
based on the terms of S. 22 which deals with sales of movable 
property, but makes no provision for dealing with such sales if 
the judgment-debtor is entitled to the privileges under S. 15 of 
the Act. 


Now, there are, to our mind, many arguments which can 
be advanced against these contentions which Mr. Narasa Raju 
has put forward. In the first place, S. 15 deals with arrears of 
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rent not only under the Madras Estates Land Act which pres- 
cribes a special måchinery for execution, but also under the 
Malabar Tenancy Act with reference to which ‘the ordinary 
procedure applies and the ordinary Civil Courts have jurisdic- 
tion. It cannot be contended that the non-mention of the 
Madras Estates Land Act in S. 23 is any indication that S. 23 
would have no application to sales for arrears of rent in the 
ordinary Civil Courts under the procedure laid down by the 
Civil Procedure Code. Moreover even a decree for rent under 
the Madras Estates Land Act may result in a sale by the 
ordinary Civil Courts under the Civil Procedure Code if that 
decree is transferred to the Civil Courts for execution. To 
accept the argument which has been advanced before us on the 
strength of the absence of any non obstante clause with refer- 
ence to the Estates Land Act, would lead to the anomalous 
position that some sales in execution of decrees under the 
Estates Land Act would come within the purview of S. 23 of 
Act IV of 1938 and others would not; while sales in execution 
of decrees for rent under the Malabar Tenancy Act would be 
liable to be get aside under S. 23 though most sales in execution 
of decrees for rent under the Estates Land Act would escape. 
The argument based on S. 22 can have little force having 
regard to the position of sales under the Malabar Tenancy Act. 
No doubt, the procedure for scaling down rent has this differ- 
ence from the procedure for scaling down an ordinary debt, in 
that it is conditional on a deposit by the person liable to pay. 
But the fact that the extent to which the decree will have to be 
scaled down may not be capable of being determined at the time 
when the sale is to be set aside, is not, in our opinion, a reason 
for refusing to apply S. 23 if in terms that section applies. 


Our attention has been drawn to the difference between the 
wording of S. 23 and that of S. 19. S. 19 speaks of a decree 
for the repayment of a debt and by the definition of ‘debt’ this 
would not include a decree for the payment of rent. S. 23, 
however, has, the very wide term ‘any decree’ and it would 
require very strong indications of the intention of the Legis- 
lature to justify our interpreting the words ‘any decree’ to mean 
‘any decree excluding a decree under the Madras Estates Land 
Act.’ j 


It has also been contended that S. 23 is only available to a 
judgment-debtor who is found to be entitled to the benefits of 
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the Act and it is argued that in the case of a person liable to pay 
rent, the question whether he is entitled to the benefits of the 
Act will depend on (1) whether there is rent outstanding on 
the date of the commencement of the Act and, (2) whether he 
has paid in respect of the holding the rent due for fasli 1347 
on or before the 30th September, 1938. It is suggested that 
because in these cases sales had been held and the purchase 
price was in deposit with the Collector, there was no ‘rent’ 
outstanding on the date of the commencement of the Act. We 
are unable to accept this contention. The mere holding of the 
sale will not, in our opinion, wipe off the arrears of rent. 
Those arrears will remain outstanding until the proceeds of the 
sale are paid to the landholder. Nor can it be contended that 
the judgment-debtors were not entitled to the benefit of S. 15 
because on the date of their applications, they may not have 
paid the rent due for fasli 1347. This payment has by the 
terms of the second proviso to S. 15 to be made before the 30th 
September, 1938 and orders were passed on the present appli- 
cations on 19th May, 1938. The question whether they will be 
entitled to the benefit of S. 15 when the Court proceeds to 
ascertain the amount due from them after setting aside the sale, 
will depend on whether they have or have not made, the required 
deposit before the statutory date. On that point we have no 
information. ; 

It seems to usclear that quite apart from the question 
whether the petitioners were entitled to the benefits of ihe Act 
in respect of S. 15, they were clearly entitled to the benefits 
of the Act in respect of the decree for interest on costs. No 
doubt, the definition of ‘rent’ includes rent covered by a decree, 
but the terms of S. 16 make it quite clear that costs awarded in 
a decree for rent are something quite apart from the rent. We 
have already held in Palani Goundan v. Muthuswanit 
Goundanl, (C. R. P. No. 1723 of 1938) that a decree for costs 
is liable to be scaled down under Ss. 8 and 9 as regards 
interest. It follows that even apart from the claim of the 
petitioners to be entitled to the benefits of the Act under S. 15 
as regards rent, they were entitled to the benefits of the Act 
under Ss. 8 and 9 as regards interest on costs. The Court 
below therefore had* no option but to set aside the sales on 
application. 





1. (1940) 2 M.L.J. 707. 
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In the result, therefore, these three petitions are dismissed 
with costs of the judgment-debtor-respondent. (One set). 
Pleader’s fee fixed at Rs. 69—Rs. 23 in each case. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE PANDRANG Row. 
Velayudha Maistry and another .. Appellants* (Defendants) 

v. 
Mari Ammal .. Respondent (Plaintif). 

Licence—Trees planted by licensee—Righi to remove on termination of 
licence. 

Trees planted under a licence do not go with the land and the person 
who planted the trees is entitled to cut and remove them; but he should res- 
tore the land in the condition in which it was before the trees were planted. 

The principle applicable to removal of buildings on another man’s land 
would also apply to trees. 


Vasudevan Nambudripad v. Valia Chathu Achan, com) 10 M. L. J. 321: 
IL.R. 24 Mad. 47 (F.B ), referred 10. , 


Appeal against the decree of the District Court of ‘East 
Tanjore at Negapatam dated 11th July, 1939, and made in A. 
S. No. 25 of 1938 preferred against the decree of the Court of 
the District Munsif of Negapatam in O. S. No. 39 of 1936, 

K. S. Desikan for Appellants. e oo 

V. Ramaswami Atyar for Respondent. 

The Court delivered the following 

JuDGMENT.—This is an appeal from the decree of the 
District Judge of East Tanjore dated 11th July, 1939, modifying 
in appeal the decree of the District Munsif of Negapatam dated 
12th November, 1937, in O. S. No. 39 of 1936. The suit was 
one instituted for a declaration of the plaintiff’s title to a 
narrow strip of land in the Negapatam Municipality abutting 
on a tank belonging to the community of the defendant, that i is, 
the washermen of the locality.- The land in question is a 
narrow strip of about 15 feet abutting on the’ plaintiff’s ‘garden 
which she purchased in December, 1935. This strip was 
claimed by the plaintiff as part of her garden and included in 
S. No. 1499. The defendants on the’ other hand alleged that 
the strip of land constituted the bund of the tank and belonged 
to them along with the tank and was included in S* No. ‘1500. 


* S, A. No. 514 of 1939. i Pe 23rd September, 1940, 
rr ’ hed 
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The plaintiff's claim to this strip was megatived by the first 
Court and also by the lower appellate Court but in the appeal 
which was preferred by the plaintiff the lower appellate Court 
while dismissing the suit for a declaration of the plaintiff’s title 
to the strip in question granted as an equitable remedy, permis- 
sion to the plaintiff to cut and remove the trees in the strip of 
land before a certain date. The defendants appeal so far as 
the equitable remedy granted by | the lower appellate Court is 
concerned. 


So far as the facts are concerned, there can be no doubt 


„that the finding of the lower appellate Court cannot be 


questioned in second appeal and as a matter of fact though an 
attempt was made to question the propriety of the findings of 
fact by the lower appellate Court in the course of the hearing 
of this appeal on the ground that there was no evidence to 
support them, no such attack appears to have been made or 
intended in the grounds of second appeal. It is in my opinion 
not open to the appellants to question the finding of the lower 
appellate Court to the effect that the trees in the strip were 
planted by the plaintiff's: predecessors in title and not by the. 
present appellants, that is,:the defendants, and further that the 
planting was under an implied licence from the washermen. 
The First Court also observes that according to the Commis- 
sioner there is no fence separating the strip in dispute from, the 
adjoining garden which belongs to the plaintiff and that the 
trees in the strip are more or less of the same age and descrip- 
tion as the trees in the ‘plaintiff’s garden. The first Court was 
also of opinion ‘that these circumstances would have afforded 
some corroborative evidence of the plaintif’s title and posses- 
sion of the disputed site. In these circumstances it is impossible 
to contend that the finding of the lower appellate Court’ in 
favour of the plaintiff so far as the planting of the trees is 
concerned is not supported by any evidence in the case. On the 
finding of fact that ‘the trees were planted by the plaintiff's 
predecessors in title and under an implied licence it seems to me 
that no real ` objection can be made to the modification made 
by the lower Court in favour of the plaintiff allowing her to 
cut and remove the trees before a certain date. 

"” ‘Several decisions have. been brought to my notice by i ‘the 
‘Advocate for-the respondents which-show that the rule of 
English law that: whatever is built upon land or hone upon - 
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land grows with the land does not apply strictly to India. It 
is enough in this connection to refer to the older decisions., (In 
the matter of the petition of Thakoor Chunder Paramanicki 
and Narayan Raghoji v. Bholagir Guru Mangir®). In the 
latter case Couch, C.J., observed that the doctrine of the 
English law as to buildings, namely, that they should belong to 
the owner of the land cannot be applied to cases arising in 
India and that the only doctrine that could be applied is the 
doctrine established in India that the party so building on 
another’s land, should be allowed to remove the materials. In 
the former case Sir Barnes Peacock, C.J., after referring to the 
Hindu Law and the Muhammadan Law relating to the topic 
observed as follows: 


“We think it clear that, according to the usages sand customs of the 
country, buildings and other such improvements made on land do not by the 
mere accident of their attachment to the soil become the property of the 
owner of the soil; and we think it should be laid down as a general rule that, 
if he who makes the improvement is not 3 mere trespasser, but is in possession 
under any bona fide title or claim of title, he is entitled either to remove the 

materials, restoring the land to the state in which it was before the improve- 
‘ment was made, or to obtain compensation for the value of the building if it 
is allowed to remain for the benefit of the owner of the soil, the option of 
taking the building, or allowing the removal of the material remaining with 
the owner of the land in those cases in which the building is not taken down 
by the builder during the continuance of any estate he may possess.” 


It was argued that the position would be different in the 
case of trees because trees exhaust the soil and benefitis derived 
from the soil by the person planting the trees for which no 
return is made to the owner of the land. This contention 
appears however to have been negatived in Vasudevan Nambudri- 
pad v. Valia Chathu Achan3. The Full Bench observed in that 
‘case as follows: i 


“We do not think that any valid distinction in principle can be drawn 
between buildings erected by a tènant and trees planted by „him, and it will be 
observed that the Transfer of Property Act places both in the same category 
as regards the tenant’s right of removal. It is suggested that trees exhaust 

‘the ground, but we are not aware that there is any proof of this. Many 
soils would probably benefit by being opened up.and aerated by the planting 
of trees. There might be more difficulty in restoring. gtound planted with 
trees to its original state than in restoring ground covered with buildings, 
but that isa matter for the tenant to deal with when he removes the trees. If 
he does it, as the law requires him to do, the landlord will not be injured, 





1. (1866) Beng. L.R. (Supp. Vol.) 595. * 
2. (1869) 6 Bom. ECR. {A.CJ.) 8... -o o 
3. (1900) 10 ML.J. 321: LL.R, 24 Mad. 47 (F.B). 
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and it is difficult to See on what-principle the tegant’s right to remove the 
trees could be farbidden.” > ., t. 


‘ In this particular case-the plaintiff has indeed an indisput- 
able-right to the removal of the trees because of the findings 
that the planting must have been done by her predecessors in 
title under an implied licence from the defendant’s community. 
It would be certainly inequitable to hold in such circumstances 
that the trees planted under a licence nevertheless go with the 
land and the person who planted the trees is not to be allowed 
to remove them and restore the land in ‘the condition in which 
it was before the trees were planted. The decree of the lower 
appellate Court will be modified so as to make: it clear. that the 
plaintiff after she removes the trees should restore the land to the 
condition in which it was hefore the trees were planted. 

"With this modification the second appeal is dismissed with 
costs. 

Leave to appeal is refused. 


As’ the cutting of the trees was prohibited by an order 
made during the pendency of this second, appeal the time for 
the removal ds extended to three months from this date. 


K S. ` l Appeal ‘dismissed. 





ags i ' [FULL BENCH.] 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
-O Presenr:—Sm’ Aurrep Henry Liongr Leaca, Chief 
Justice, Ma. Justice GENTLE AND > Mr. JUSTICE KRISHNASWAMI 
“AJVANGAR. arts 

“A.S. Nagappa Chieti and another . Appellants” (Petitioners) 


« Kiiiapootint"Achi Aliae Karuppayi Respondents (Respon- 
(s Achi and arother: a _. dents). 


‘Madras -Agricaliurisis’ Relief Act (IV ‘of 1938). S. 28—Rules framed 
under S. 28—Prousion” for “righi of appeat—Ultra vires the Government— 
Proceedings under S. 19—Whather Proceedings in execution ùppealable under 
Civil Procedure Code, 5. 47. X 


An appeal does not lie as. of. right, ‘but must be conferred by express 
enactment: R. 8 made under S. 28.0f the Madras Agriculturists’ Relief Act 
‘providing for appeals is ullra vires. Proceedings twder S. 19 of the Act to 
scuteatown decrees ire Tot proceedings iñ a ena i ae will lie 
under S. 47."Civil Brdcedure Code... : 
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Appeal against the order of the Court of the Subordinate 
Judge of Devakottai dated 5th August, 1939 and passed in 
1A. No. 154 of 1539 in O.S. No. 22 of 1939. 

K. Rajah Aiyar and V. Seshadri for Seale 

R. Kesava Aiyangar for Respondents. 

This appeal coming on for hearing before the Court (Wads- 


worth and Paianjali Sastri, JJ. ), on 4th November, 1940, the 
Court made the following ' 

ORDER OF REFERENCE TO THE FULL BENCH: 

“ This appeal is preferred against the dismissal of an application 
wunder S. 19 of Madras Act IV of 1938 and a preliminary objection 
has been taken that no appeal lies. The order under appeal was 
passed on 5th August, 1939. On this date there was no right of 
appeal against the order, unless it could be said to be one falling 
under S. 47, Civil Procedure Code. The appellant therefore filed 
a Civil Revision Petition against the order. On 27th October, 1939, 
a notification was issued in the Fort Saint George Gazette under 
S. 28 of the Act promulgating a new r. 8, which prescribes that: 

“ Appeals shall lie from any of the following orders passed by a Court 


f 


under the Act, namely...... (b) an order under S. 19 amendirg or 
refusing to amend a decree or entering or refuting to enter satisfaction in 
respect of a decree; .....-. as if the order related to the execution, dis- 


charge or satisfaction of the decree within the meaning of S. 47 of the Code 
of Civil Procedure, 1908.” 

After the publication of this rule, the appellant on 2nd 
November, 1939, filed the present appeal and his pending Civil 
Revision Petition was withdrawn and dismissed. It is contended 
for the respondent that the new r.8 is not retrospective (vide 
Chidambaram Chettiar v., Muthukumaraswomi Chettiar1), that the 
order when passed was final, and that the subsequent creation of 
a right of appeal cannot take away’ the vested right of the respon- 
dent in that final order. Alternatively it is contended that the new 
rule is ultra vires, as it purports to create a new remedy and goes 
beyond the power given in S. 28 (c) to make rules, ‘for removing 
any difficulty in giving effect to the provisions of this Act.’ ` 

The appellant contends that the right of appeal under the rule 
‘enures to the.benefit af any party aggrieved by an order, an appeal 
against which was not barred by limitation on the date of the pro- 
mulgation-of the rule. -He also contends that the new_r.8 is intra 
vires and that it should be read not so much as creating a new 
right of appeal, as declaring the nature of the specified orders to 
be such as to fall within S. 47, Civil Procedure Gode, sò as 





1- - (1940) 1 MLJ. 317. 
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automatically to attract to them the right of appeal given under the 
ordinary law. It is also suggested that if it be held that there is 
no right of appeal under the rules, it will be necessary to resolve 
the conflict between two bench decisions (Jami Venkatapadu v. 
Kannepallii Ramamurthi! and Pakkiri Muhammad T haraganar v. 
U. T. Syed Sahib?) and to decide whether or not the order is 
appealable apart from the rules. 


We are of opinion that these contentions raise questions of 
such importance that it is desirable to refer them io a Full Bench. 
That being so, we do not wish to express any opinion on the 
merits of those contentions. The respondent has quoted the deci- 
sion of'the Privy' Council The Colonial Sugar Refining Company, 
Lid: v. Irving’ and also the Full Bench decisions in Daivanoyaka 
Reddiar-¥. Renukambalt and Vasudeva Samiar, In re in support 
of ‘his main contention: The appellant has referred us to a 
passage at p.199 of Maxwell’s Interpretation of Statutes (8th 
gatan) ‘whichis based on the case of The ‘Alexander.’® 


' We refer the following questions to a Full Bench: 


0) When a statutory rule giving a right of appeal is promulgated after 
a final order has been passed, will an appeal lie under that rule against 
that order? 

. (2) Is r. 8 of the rules framed under Madras Act IV of 1938 «lira vires? 

If so, 

(3) Is the decision in Pakkiri Muhammad Tharagamar v. U. T. Syed 
Sakib,” ‘right in holding that an order under S. 19 of Madras Act IV of 1938 
is not appealable as falling under S. 47, Civil Procedure Code? 


The above reference came on before the Full Bench (The 
Chief Justice, Gentle and Krishnaswami Aiyangar, JJ.) 
The Full Bench expressed the following 
' OprnioN.—Three questions arising out of the Madras 
Agriculturists’ Relief Act (IV of 1938) have been referred for 
decigion by a Full Bench and this Bench has been constituted 
for the purpose. The questions read as follows: 
“(1 ‘When a statutory rule giving a right of appeal is promulgated after 
a final order bas been passed, will an appeal lie under that rule against that 
order? - ne 


@ Is r.8of the rules framed under Madras Act IV of 1938 slira vires? 
If so; 


ON EEE ee ee 


eL (1939) 2ML J.. 853. 2. (1940) 1 MLJ. 422. 
. 3. (1905) A.C. 369. 
sik “4, (1927) 53 M.L J. 637::1.L.R: 50 Mad. 857 (F B.). 
as (1928) 36 ML.J. 369: I L-R. 52 Mad. 61 (FB.).- 
6. (1841) 166 E.R. 580. 
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(3) Is the decision in Pakbiri Muhammad Tharaganar v. U. T. Syed 
Sohtb1, right in holding that an order under S. 19 of the Madras Act IV of 
1938 is not appealable as falling under S. 47 of the Civil Procedure Code?” 

It will be convenient to take the second question first, 
because if itis answered inthe affirmative the first question 
will not call for an answer, 


The Act itself does not directly provide for an appeal 
against an order passed in exercise of jurisdiction conferred by 
the Act, but the Provincial Government has assumed that S. 28, 
which confers upon it power to make rules under the Act, is 
sufficiently widely drawn to enable it to provide for appeals, 
S. 28 reads as follows: 

“ (1) The Provincial Government may make rules for carrying into 
effect the purposes of this Act. 

(2) In particular and without prejudice to the generality of the fore- 
going power, the Provincial Government may make rules— 

_@) in regard to any matter which is required to be prescribed by this 


(b) prescribing the form of, and the fees to be paid in respect of, 
applications nnder this Act; and 


(c) for removing any difficulty in giving effect to the provisions of 
this Act. 


(3) Allthe rules made under this section shall be consistent with the 
provisions of this Act. They shall be published in the Official Gazette ang 
upon such publication shall have effect as if enacted in this Act.” 


Relying on sub-S. (1) and cl. (c) of sub-S. (2) of S. 28 
the Provincial Government, by a notification dated the 27th 
October, 1939, added the following rule to those already 
framed: ' 

“(8) Appeals shall lie from any of the following orders passed by a 
Court under the Act, namely :— 

(a) an order under S. 18 (1) amending or refusing to amend g decrees 

(b) an order under S. 19 amending or refusing to amend a decres or 
entering or refusing to enter satisfaction in respect of a decrge; í 

(c) an order under S. 20 staying or refusing to stay piercer. ah 
execution of a decree; 

(d) an order under S. 22 directing or refasing to direct the elui of 
any sum realised in execution of a decree ; 

(e) an order under S. 23 setting aside or refusing to set aside any sale 
or foreclosure of immovable property ; and i 

(f) an order under S, 24 directing or refusing to direct the repayment 
of any purchase money realized in execution of a decree; oe 
asif the order related to the execution, discharge or satisfactjon of * the 
decree within the meaning of S. 47 of the Code of Civil Procedure, 1908.” 


1, (1940) 1 MLL.J. 422, 
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Before discussing the nature of the provisions to be found 
in sub-S. (1) and cL (c) of sub-S. (2) of S. 28 it will be 
advantageous to refer to certain of the cases in which the 


‘governing principle that an appeal does not lie as of right, but 


must be conferred by express enactment, has been applied. The 
first of the cases which I have in mind is that of the Attorney- 
General v. Silleml, By S. 26 of the Queen’s Remembrancer’s 
Act, 1859, the Barons of the Court of Exchequer were given 
authority to make rules with regard to the process, practice, and 
mode of pleading in revenue cases in their Court. By virtue of 
this section the Barons of the Exchequer made rules in which 
they purported to grant an appeal to the Exchequer Chamber 
and to the House of Lords. It was held by the House of Lords 
that the section did not authorize them to do this. Lord West- 
bury, L.C., in the course of his judgment in that case said: 


“The creation of a new right of appeal is plainly an act which requires 
legislative authority. The Court from which the appealis given, and the 
Court to which itis given, must both be bound, and that must be the act of 
some higher power.....-- In making the orders now in question, the 
Barons of the Court of Exchequer have assumed that a discretiobary power 
to exercise this legislative authority or not, and thereby to confer or to with- 
hold, this important benefit of new rights of appeal, has been given to them 
by the 26th section of the Act of 1859. If the Legislature-has done this, it 
has done a thing which is very irregular, and which antecedently would seem 
to be very improbable. 

` It is not reasonable to suppose that in matters affecting the taxation of 
the subject, the Legislature would abdicate 1ts own functions and delegate to 
the Barons of the Exchequer the power of determining at their pleasure 
whether, in certain cases, there should or should not be a right of appeal’ as 
between the subject and the Crown.” 


In Cousins v. Lombard, Deposit Bank3, the question was 
whether the Court of Appeal from Inferior Courts was 
empowered by S. 6 of the County Courts Act, 1875, to hear an 
appeal from a decision of a County Court upon a question of 
fact arising in a suit brought within its jurisdiction as a Court 
of common law. Grove, J., observed that if, the Legislature 
had intended to allow an appeal on such a question clear 
language would have been employed: In Sandbank Charity 
Trustees v. North Staffordshire Railway Co.,8 Bramwell, L.J., 
in considering the question’ whether the Court had jurisdiction 
over the Master’s taxation on a motion to review, answered it 
aaa a EE aL 

i 1. (1864) 10 H.L.C. 7%: 11 E.R. 1200. 


- - 2. (1876) 1 Ex. Dn. 404. 
23. {1877 :3 QB.D. 1. 
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in the negative. He said that an appeal did not exist in the 
nature of things and a right to appeal from any decision of any. 
tribunal must be given by express enactment. The Privy 
Council has also considered this question. In Minakshi Naidu 
v. Subramanya Sastri\, the Judicial Committee was called upon 
to say whether the High Court had jurisdiction to hear an 
appeal from an order of a District Judge made by him in a 
proceeding under the Religious Endowments Act, 1863, 
appointing a member to fill a vacancy in a committee. The Act 
gave no right of appeal. It was held that neither the Act, nor 
the general law, gave any right of appeal. In the course of the 
judgment it was observed: 


“In approaching the consideration of this question, their Lordships can- 
not assume that there is a right of appeal in every matter which comes under 
the consideration of a Judge; such a right must be given by Statute, or by 
some authority equivalent to a statute.” 


In Rangoon ,Botatoung Co., Ltd, v. The Collector, 
Rangoon’, the Privy Council dealt with the question whether 
there was an appeal to His Majesty in Council from a decision 
of the Chief Court of Lower Burma on a reference to that 
Court by the Collector of Rangoon im proceedings under the 
Land Acquisition Act. It was held that there was no such 
right. Delivering the judgment of the Board, Lord Macnaghten 
referred to the observations of Bramwell, L.J., in Sandbank 
Charity Trustees v. The North Staffordshire Railway Co.,3 and 
said that the right of appeal could not be implied. 


‘In view of these observations it is manifest that what we 
have to consider is whether there is’ anything in S. 28 of the 
Madras Agriculturists’ Relief Act, which can reasonably be read 
as conferring authority on the Provincial Government to make 
rules providing for appeals from orders passed under the Act. 
Only sub-S. (1) and Cl. (¢) of sub-S. (2) are zelied upon in 
support of the contention that r. 8 is intra vires the powers of 
the Provincial Government. Sub-S. (1) merely says that the 
Provincial Government may make rules for carrying into effect 
the purpose of this Act. In making a rule providing for 
appeals the Provincial Government is not making a rule for 
carrying into effect the purposes of the ‘Act. It is adding 





1. (1887) LR 141.A. 160: LL.R. 11 Mad: 26 (P.C.).* i 
2 (1912) 23 M.L.J. 276: L.R. 39 LA. 197: LL.R. 40 Cal. 21 (P.C). 
3. (1877) 3 Q B.D. 1. 
2 


170 THE MADRAS LAW JOURNAL REPORTS. [19At 


something to the Act. The object of thę Act is to grant relief 
to agriculturists by providing machinery for the scaling down 
of their debts. The Court of first instance decides whether a 
case falls within or without the Act. If a case falls within the 
Act the Court must scale down the debt in accordance with the 
directions embodied in the Act. -An order of the Court must 
be taken to be a correct order unless it is shown to be wrong by 
an appellate tribunal which has power to entertain an appeal. 
CL (c) of sub-S. (2) does not carry the matter any further. 
By providing for an appeal the Provincial Government is not 
removing any difficulty in giving effect to the provisions of the 
Act. The*Courts of first instance are there for the purpose 
and, as I indicated, their orders must be assumed to be correct. 
To read either into sub-S: (1) or into Cl. (c) of sub-S. (2) a 
power for the Provincial Government to constitute an appellate 
tribunal would be to read something which is not there, and 
incidentally be ignoring a well settled principle. Therefore, the 
answer I would give to the second question is that: r. 8 is slira 
vires the power of the Provincial Government. As my learned 
brothers agree,in this answer it is not necessary to discuss the 
first question. 


The third question has arisen as the result of a conflict in 
the decisions of this Court. In In re Subbarayudut, Burn and 
Stodart, JJ., held that an order passed on an application filed 
under S. 19 of the Madras Agriculturists’ Relief Act while no 
proceedings in, execution are pending is not appealable. In the 
opinion of the learned Judges it could not be considered to be 
a question under S. 47 of the Code of Civil Procedure in the 
absence of execution proceedings. S. 19 provides that where 
before the commencement of the Act, a Court has passed a 
decree for the repayment of a debt, it shall, on the application 
of a judgmerft-debtor who is an agticulturist or in respect 
of a Hindu joint family debt, on the application of any 
member of the family, whether or not he is the judgment- 
debtor, oron the application of the decree-holder, apply the 
provisions of the Act to the decree and shall, notwithstanding 
anything contained in the Code of Civil Procedure, 1908, 
amend the decree or enter satisfaction as the case may be 
in’ Jami. Venkatapadu v. Kannepalh Ramamurihv?, Pandrang 


3 eS SSS SSeS eS 


1. (1939) 2M L.J. 609. 2 (1939) 2 M.L.J, 853. 
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Row and Abdur Rahman, JJ. without giving any reasons, stated 
that they had no doubt that petitions Gled under S. 19 must be 
deemed to be petitions which raise questions relating to execu- 
tion, discharge or satisfaction of a decree and therefore come 
within the matters covered by S. 47 of the Code of Civil Pro- 
cedure. In Pakkiri Muhammad Tharaganar v. Syed Sahib}, 
Burn and Lakshmana Rao, JJ. had to consider the effect of the 
decision in In re Subbarayudus the argument being that if at the 
time when an order is made under S. 19 of the Madras Agri- 
culturists’ Relief Act there is pending an execution petition, the 
order would be appealable as one falling under S. 47 of the 
Code of Civil Procedure. The learned Judges directly negatived 
this contention. They held that the pendency of execution pro- 
ceedings did not make an application under S. 19 of the Madras 
Agriculturists’ Relief Act a matter relating to the execution of 
the decree in any sense. The learned Judges regarded the 
observations of Pandrang Row and Abdur Rahman, JJ. in Jams 
Venkatappadu v. Kannepalli Ramamurthi3 as being merely an 
obiter dictum which it was. 


I have no hesitation in preferring the view expressed in 
Pakkiri Muhammad Tharaganar v. Syed Sahibi on this question 
to that expressed in Jami Venkatapadu v. Kannepalls Rama- 
murthi3. When dealing with applications under S. 19 of the 
Madras Agriculturists’ Relief Act the Court is not acting in 
execution. Its function is to apply the provisions of the Act to 
decrees against persons who are entitled to relief under the Act. 
If relief is applied for and the Court considers that the 
applicant is entitled to have the provisions of the Act applied 
the Court must apply them. If the scaling down does not wipe 
out the decretal amount then an amended decree is passed, which 
can only be enforced in execution proceedings separately insti- 
tuted under the Code of Civil Procedure. If the scaling down 
wipes out the decretal amount the Court cannotpass an amended 
decree. It must then declare that the decree has been satisfied. 
But here again, the entering up of satisfaction is not in execu- 
tion proceedings, but in proceedings, under the Agriculturists’ 
Relief Act, which are of an independent nature. Unless pro- 
ceedings under S. 19 can be regarded as proceedings in execution 
—and I think I have said sufficient to indicate that in my opinion 
a 


1. (1940) 1 M.L.J. 422. 2 (1939) 2 M.L.J. 609, 
3. (1939) 2 M.L.J. 853. 
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r 
they are not—S. 47 of the Code of Civil Procedure can have no 
application. It follows that in my judgment the answer to the 
third question is that the decision in Pakkiri Muhammad 
Tharaganar v. Syed Sahtb1 in holding that an order under S. 19 
of the Madras Agriculturists’ Relief Act is not appealable under 
S. 47 of the Code of Civil Procedure is right. In giving this 
answer I do not intend, however, to express any opinion on the 
statement to be found at the end of the judgment in that case 
to the effect that if the decree is scaled down, an appeal will lie 
from the new decree. This statement was no doubt made on 
the opinion of this Court previously expressed that an appeal 
will lie from an order amending a decree. That question is not 
before us and therefore in holding that Pakkiri Muhammad 
Tharaganar v. Syed Sahib! was rightly decided the answer is 
confined merely to the applicability of S. 47 of the Code of 
Civil Procedure. I may also add that in answering the third 
question the Court is only concerned, with cases falling within 
S. 19 of the Madras Agriculturists’ Relief Act and not with 
applications under S. 20. The consideration of the position 
with regard to S. 20 must be left until the question arises. 

I would make the costs of this reference costs in the 
cause. 
K. S. Reference answered. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE WADSWORTH AND MR, JUSTICE 
PATANJALI SASTRI. 
K. L. K. Rm. Ramanathan Chettiar, 
a firm of Bankers carrying on 


business at Palladam .. Appellant® (Petitioner 
i sih Defendant) 
v. 
Seetharama Aiyar .. Respondent (Respondent 


Plaintif). ” 


Madras Agriculiurists’ Relief Act (IV of 1938), S. eis of money- 
lenders—if an “Agriculiurtst”. 

It is clear with reference to the definitions in S. 3 of Madras Act IV of 
1938 that a firm of money-lenders cannot be an agriculturist. 





1. (1940) 1 ML.J. 422. 
“A. A. O, No, 134 of 1940. 5th November, 1940, 
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Appeal against the.order of the Court of the Subordinate 
Judge of Coimbatore dated 4th March, 1940, and made in I.A. 
No. 973 of 1939 in O. S. No. 36 of 1936. 

V.T. Rangaswami Aiyangar and K.S. Sankararaman 
for Appellant. ° 

A. K. Sreeraman for Respondent. 

The Court delivered the following 

JupcMENT.—It seems to us clear with reference to the 
definitions in S. 3 of Madras Act IV of 1938 that a firm of 
money-lenders cannot be an agriculturist. If the application be 
treated as one by the individual member of the firm it must 
fail, for the individual member has been assessed to income-tax 
during the period specified in proviso C to S. 3 (3), so that he 
cannot claim to be an agriculturist. 

The appeal is therefore dismissed with costs. 

K. S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice HorwIt. 


Alampalli Athmaramayya .. Petitioner* (Pettttoner— 
Plaintif ) 
v. 
S. Seshappaiyer .. Respondent (Respondent 
—Defendant). 


Limitation Act (IX of 1908), S. 19—Acknowledgmentof debt contained 
in postcards—Oral evidence to explain to what debts the postcards refer— 
Admissibility. 

To save limitation two postcards were relied on as acknowledging a 
debt, On the face of the postcards it could not be said that they necessarily 
referred to the suit debt. 


Held, that there was nothing in S. 19 of the Limitation Act or in the 
Evidence Act which precluded the letting in of oral evidence to explain to 
what debts the postcards necessarily referred. 


Petition under S. 25 of Act IX of 1887 praying that the 
High Court will be pleased to revise the order of the Court of 
the District Munsif of Kollegal dated 20th December, 1937 
and passed in Court Fee No. 5246 of 1937. 

K. S. Champakesa Atyangar and K. C. Srinivasan for 
Petitioner. 

Respondent not represented. 





* C. R. P. No. 703 of 1938. 22nd November, 1940, 


Athma- 
Tamayya 


v. 
Seshappa 
Aiyar. 


Paidayya. 
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The Court delivered the following » 

JUDGMENT.—The petitioner filed a suit on a promissory 
note dated the 17th July, 1933 and on that promissory note 
were acknowledgments up to the 26th February, 1934, The 
plaint was filed on the 1st December, 1937, which was more 
than three years after the last acknowledgment endorsed on the 
promissory note. To save limitation, the petitioner relied on 
two postcards dated the 14th January, 1935 and the 25th March, 
1935. The District Munsif of Kollegal, in whose Court the 
plaint was presented, rejected the plaint on the ground that the 
postcards of the 14th January, 1935 and the 25th March, 1935 
did not acknowledge this particular debt. 


It is true that on the face of these two postcards it cannot 
be said that they necessarily refer to the suit debt; but the 
plaintiff’s only contention here is that the plaint should not 
have been rejected in limine; and that he should have been 
given an opportunity after the plaint was admitted to prove by 
evidence that these postcards related to the suit debt. I do not 
find anything in S. 19 of the Limitation Act or in the Evidence 
Act which precludes the letting in of oral evidence to explain 
to what debts the postcards necessarily refer. 

The petition is therefore allowed and the District Munsif 
ordered to admit the plaint and to dispose of the suit in accord- 
ance with law. The costs of this petition will be costs in the 
cause. 

K. S. Petition alowed. 





IN THE HIGH COURT OF JUDICATURE.AT MADRAS. 
PRESENT :—-MR. JUSTICE PANDRANG Rao, 
Ganthakoru Mangamma and others. Appellants* (Plaintiff and 

Defendants 14 to 16). 
v. 
Dulla Paidayya and others .. Respondents (Defen- 
dants I to 13). 


Civil Procedure Code (V of 1908), S.100—Second appeal—Practice— 
Judgment of lower appellate court not dealing with reasoning of lower court 
as to credibility of witnesses—If ground for second appeal, 

Where the lower appellate Court deals with the entire evidence in the 
casein a few sentences, and withont.any advertence to the documentary 
evidence on 1 the aide of the plaintiff and gives no reason for rejecting the 


*S, A. No. 1010 of 1937.” 24th September, 1940. 
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conclusions of the trial Judge as regards the credibility of the witnesses 
examined on the side of the plaintiff, such a judgment does not satisfy the 
requirements of law and must be deemed to be a judgment vitiated by an 
error in procedure. Asa matter of law the lower appellate Court is bound 
not to go against the opinion of the trial Judge who had an opportunity of 
having the witnesses before him, in deciding upon the credibility of the oral 
evidence in the case. A second appeal is competent in the circumstances. 


Appeal against the decree of the Court of the Subordinate 
Judge of Chicacole in A. S. No. 233 of 1936 (A. S. No. 221 of 
1934 Sub-Court, Vizagapatam, A. S. No. 31 of 1933 District 
Court, Vizagapatam) preferred against the decree of the Court 
of the District Munsif of Vizagapatam in O. S. No. 175 of 
1932. 

Kasturi Seshagiri Rao for Appellants. 

G. Suryanarayana for Respondents. 

The Court delivered the following 


JopcmMENT.—This is an appeal from the decree of the 
Subordinate Judge of Chicacole dated the 19th November 1936 
reversing on appeal the decree of the District Munsif of 


Vizagapatam dated the 10th November, 1932 in O. S. No. 175 _ 


of 1932, The reversal was based on a single ground namely, 
that the plaintiff had failed to show that she or her vendors had 
possession of the suit property at any time within 12 -years 


prior to the suit and that therefore the suit was barred by, 


limitation. The other points which arose in the case and which 
bad been decided in favour of the plaintiff were not considered 
by the lower appellate Court and indeed the main complaint by. 
the appellant has been that the judgment of the lower appellate 
Court does not satisfy the legal requirements of a judg- 
ment. Í 

This is a case in which by a curious irony, the Subordinate 
Judge who decided the case was an officer junior in rank to the 
District Munsif who decided the case as the trial*Judge. This 
is accounted for by the fact that nearly four years elapsed 
between the decision by the trial Judge and the decision in 
appeal. ; 

The question of possession was dealt with by the trial 
Court in a careful judgment covering a lot of ground and no 
attempt was made by the lower appellate Court to come to 
close quarters with the evidence in the case or to meet the ‘rea- 
soning of the trial Court in support of its conclusion. In other 


words, this is a case to which the observations of their Lord- 


Mangamma 
v. 
_Paidayya. 


“Mangamma 


v. 
Paidayya. 
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ships of the Judicial Committee in Rant Hemantha Kumars 
Debi v. Maharaja Jagindra Nath Roy Bahadur! would’ apply, 
namely, that the judgment in appeal does not come to close 
quarters with the judgment which it reviews and indeed never 
discusses or alludes to the reasoning of the trial Judge. In such 
a case their Lordships observed that this characteristic of the 
appellate Court’s judgment “seriously invalidates its authority”. 
The entire evidence is dealt with very unsatisfactorily by the 
lower appellate Court in a few sentences and no reference is 
made to the documentary evidence on the side of the plaintiff 
and no reason is given for rejecting the conclusion of the trial 
Judge as regards the credibility of the witnesses examined on 
the side of the plaintiff. On the other hand, the documentary. 
evidence on the side of the defendants was accepted without 
question by the lower appellate Court in spite of the several 
reasons given by the trial Judge for rejecting the documentary 
evidence. On the whole, I have no doubt that this is a case in 
which the judgment of the lower appellate Court does not 
satisfy the requirements of the law and must therefore be 
deemed to be a judgment vitiated by an error in procedure. _ 


Even otherwise there has been a failure to give sufficiently, 
good reasons for upsetting the findings of the trial Judge as 


‘regards the credibility of the oral evidence in the case. As a 


matter of law, the lower appellate Court was bound not to go 
against the opinion of the trial Judge who had an opportunity, 
of having the witnesses before him in deciding upon the credi- 
bility of the oral evidence in the case. Unless good reasons are 
given, any interference with the conclusion of the trial Judge on 
matters of this kind must be deemed erroneous in law. These 
considerations are sufficient to meet the contention on the side 
of the respondents that the second appeal is not competent as it 
does not fall Within any of the grounds mentioned in S. 100 of 
the Code of Civil Procedure. This is a case in which the 
second appeal does come within one of the grounds mentioned 
in that section and the objection as to the competence of the 
appeal is not well. founded. 

In these circumstances, the only course to be adopted is to 
reverse the finding or the question of possession and the decree 
of the lower appellate Court and to remand the appeal for fresh 





1. (1906) 16 M.L.J. 272 at 274. 
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disposal according to law after considering all the evidence in 
the case. The costs of this second appeal will abide and follow 
the result and should be provided for in the revised decree of 
the: lower Court. The court-fee paid ‘on the memorandum of 
appeal will be refunded to the appellants. 

Leave to appeal is asked for but I see no sufficient reaso 
to grant leave. 


K, S. Appeal remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PrREseENT:—MR. Justice WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRL 
Rama Pattars son Parameswara 
Aiyar `.. Petitioner™ (Petttioney) 


v. 
Kootallor Manakkal Moopil Stanom Respondent ( Respon- 
Bhramadathan Nambudripad Mana- dent). 
ger Narayanan Nambudripad’s 
son Narayanan Nambudripad. 

Madras Agriculturists’ Relief Act (IV of 1938), S. 15 (1)—Assignment 
by non-agriculturtst to agriculiurist afier coming into force of the Act—Rent 
due by such assignee—If falls under S. 15 (1). 

Where at the commencement of the Madras Agriculturists’ Relief Act 
rent was payable by a non-agriculturist in respect of a certain land the mere 
fact that such land had been assigned after the Act came into force to an 
agriculturist cannot give the latter the benefit of S. 15. 


Petition under S. 115 of Act V of 1908, praying that the 
High Court will be pleased to revise the order of the Court of 
the District Munsif of Alatur dated 3rd April, 1939 and made 
in O. P. No. 180 of 1938. 

K. P. Ramakrishna Aiyar for Petitioner. 

D. H. Nambudripad for Respondent. e 


_ The Judgment of the Court was delivered by 
lVadsworth, J.—This petition arises out of the dismissal 
of an application under S. 15 (4) of the Madras Act IV of 
1938. The petitioner, who is an agriculturist, obtained an 
assignment of the land on which the rent was due on Ist June, 
1938, that is to say, after the Act came into force. On the 
date of the commencement of the Act the tenant was his 





*C.R.P. No. 2563 of 1939. 22nd October, 1940. 
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assignor. The latter is admittedly not an agriculturist. The 
petitioner claims the benefits of S. 15 of the Act on the ground 
that he is an agriculturist and has deposited into Court the 
arrears due for faslis 1346 and 1347. We are of opinion that 
this petition cannot succeed. We have already expressed thé 
view in C. R. P. No. 1632 of 1938 Amad Koya v. Appu,? that 
S. 15 (1) requires that there should be rent outstanding on the 
date of the commencement of the Act, which rent must be, as 
on that date, payable by an agriculturist. In that case we were 
dealing with a slightly different contention from that now 
urged, but the essential question was: What is-the date with 
reference to which rent must be payable by an agriculturist to a 
landholder in order to satisfy the conditions of S.15 (1) of 
the Act? Clearly in the present case, at the commencement of 
the Act there was no rent payable by an agriculturist in respect 
of this land, and the mere fact that the land has been assigned 
after the Act came into force to an agriculturist, cannot give 
the latter the benefit of S. 15. The Civil Revision Petition is 
therefore dismissed with costs. 

K. S. Petition dismissed. 





IN THE HIGH COURT. OF JUDICATURE AT MADRAS. 
PRESENT :—MR, JUSTICE VENKATARAMANA RAO. 


P. N. Krishna Pattar .. Appellani* (4th Defen- 
dant) 
v. 
Kannambra Nayar Veettil Valia 
Amma Kutti Neithiar’s son Kun- 
hunni Elaya Nayar and others .. Respondents (Plaintif 
and Defendants 1 and 
2). 
Pledge—Deposit of share certificates of company—If creates a valid 
pledge of such shares. 
As the law stands at present in India, a mere deposit of share certificates 
would not be enough to create a valid pledge. In order to constitute a 
valid pledge there should be such delivery of possession to the pledge by 


virtue of which he can effectively exercise the power of sale for realising’ 
the debt. 


% Appeal against the decree of the Court of the Subordi- 
nate-Judge of South Malabar at Palghat in A. S. No. 13 of 





1. (1940) 2 M.L.J, 935. 


* Second Appeal No. 526 of 19. 25th October, 1940. 
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1936 (A. S. No. 403 af 1935, District Court, Calicut) prefer- - 


red against the decree of the Court of the District Munsif of 
Palghat in O. S. No. 111 of 1935. 

C. S. Swaminathan for Appellant. 

K. Kuttikrishna Menon for Respondents. 

The Court delivered the following 

JupGMENT.—This second appeal raises a question of some 
difficulty and importance. The question is whether there can 
be a valid pledge of the shares of a company registered under 
the Indian Companies Act by the mere deposit of shares as a 
security for a debt. The question has arisen in this case thus. 
One Subramania’ Pattar was indebted to Ramakrishna Pattar 
on a promissory note dated 22nd March, 1931. This note was 
subsequently endorsed to the plaintiff. The case of the plain- 
tiff is that when he demanded the amount due under the note, 
Subramania Pattar deposited the shares which he held in Parali 
Tile Works Ltd., as and by way of pledge. He therefore 
filed this suit for recovery of the debt by sale of the said 
shares. The main contesting defendant in the case is the 
fourth defendant who purchased the shares in Court auction in 
execution of a decree in S. C. No. 13 of 1934 on the file of the 
Palghat Sub-Court obtained by the third defendant against the 
said Subramania Pattar. He denies the validity of the pledge. 
The District Munsif was of opinion that the pledge was not 
valid because there was no transfer of shares in favour of the 
plaintiff. He therefore declined to give the plaintiff any relief 
on the footing of the pledge. The learned Subordinate Judge 
held that there was a valid pledge. The question now is 
whether this view is sound. 


S. 172 of the Indian Contract Act defines a pledge as 
the bailment of goods as security for the payment of a debt or 
performance of an obligation. ‘Bailment” is defined by S. 148 
of the Act thus; 

“A ‘bailment’ is the delivery of goods by one person to another for some 
Purpose, upon a contract that they shall, when the purpose is accomplished, 
be returned or otherwise disposed of according to the directions of the per- 
son delivering them.” 

Thus a valid pledge connotes two essential elements: (i) 
delivery of goods and (ti) security for a debt or perforthance 
of an obligation. There is no definition of “goods” in the 
chapter relating to bailment nor in the Contract Act as amend- 


Krishna 
Pattar 
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„ed. Balor the amendment of the Act S 76 of the Act defined 


“goods” thus: 
“In this chapter ‘goods’ means and includes every kind of moveable 
property.” 
But the definition was only for the purpose of the chapter 
relating to sale of goods. S. 76 has been repealed and is 
replaced by S. 2 (7) of the Act which runs thus: 


“ ‘Goods’ means every kind of moveable property other than actionable 
claims and money; and includes stock and shares...... 


Neither the definition of “goods” in S. 76 of the Contract 
Act nor the definition in the Sale of Goods Act can be availed 
of for interpreting ‘‘goods” in S. 172 of the Contract Act. 
There is a difference of opinion as to whether stocks and shares 
would be “goods” within the meaning of the said section. In 
Lalit Mohan Nandy v. Haridas Mukherjee,1 Sanderson, C.J., 
and Mukherjee, J., took the view that share certificates are not 
“goods” within the meaning of S. 178 of the Indian Contract 
Act. The Bombay High Court has taken the view that they 
are (vide R. D. Sethna v. The National Bank of Indsa®, and 
Jamshedji v. Maganlal.8) Taking the language of Ss. 172 and 
178 of the Contract Act together it would seem that the term 
“goods” was intended to connote property which is capable of 
physical possession and transferable by manual delivery. This 
view derives support from the nature of a pledge. A pledge in 
law is neither a mortgage nor a lien and does not pass property 
in the goods but only passes what is described as “special” 
property for want of a better term (vide criticism of the use 
of the term by Rash Behari Ghose in his Book on Mortgages, 
Volume I—5Sth edition, p. 112). What is meant by the expres- 
sion is that no title to the goods passes but the pledgee is 
allowed to retain the thing pledged till payment of the debt and 
in default of payment, to sell the thing pledged so as to pass 
the property to the vendee. This is ordinarily possible in the 
case of property which is capable of physical possession, but the 
statute in certain cases treated documents of title as equivalent 
to “goods”. Lord Wright points out in the Official Assignee 
of Madras v. Mercantile Bank of Indiat that under the 
Common Law a pledge of a document is not a pledge of goods 





1. (1916f 24 C.L.J. 335 (F.B.). 2. (1910) 12 Bom.L.R. 870. 
3. (1925) 27 Bom.L.R. 514. 
4, (1934) 68 M.L.J. 26: L.R. 61 I.A. 416: I-L.R. 58 Mad. 181. 
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but that under the Factors Acts in England and India a pledge 
of certain mercantile documents was deemed to be a pledge of 
goods and the Indian Contract Act amended and consolidated 
the previously existing law and it shows that there can bea 
pledge of goods either by pledging the goods eo nomine or by 
pledging the relative documents. But what these documents 
are, are specified in S. 178 and why the statute treats a pledge 
of documents as a pledge of goods was thus explained by their 
Lordships of the Privy Council in Ramadas Vithaldas v. 
Ameerchand & Co.,1 thus: 

“In their Lordships’ opinion the only possible conclusion is that when 
any doubt arises as to whether a particular, document is a document show- 
ing title or ‘a document of title’ to goods for the purposes of the Indian 
Contract Act, the test is whether the document in question is used in the 
ordinary course of business as proof of the possession or control of goods, 
or authorising or purporting to authorise, either by endorsement or delivery 
the possessor of the document to transfer or receive the goods thereby 
represented.” i 

It seems to me therefore that the view taken by the Calcutta 
High Court is sound. Shares in an incorporated company are 
what in England would be called choses in action, a known legal 
expression to describe all personal rights of property which can 
only be claimed or enforced by action and not by taking physical 
possession. They would be actionable claims within the mean- 
ing of S. 3 of the Transfer of Property Act, but by virtue of 
S. 137 of that Act are excluded from the purview of the 
chapter relating to actionable claims. They are moveable pro- 
perty under S. 28 of the Indian Companies Act for the 
purposes of transfer under that Act. Strictly speaking therefore 
share certificates would not be “goods” within the meaning of 
Ss. 172 and 178 of the Contract Act, but the Contract Actis not 
exhaustive. Under the Common Law stocks and shares can be 
the subject-matter of a pledge. Story in his Book on the Law 
of Bailments says as follows: ° 

“And first, as to the things, which may be the subject of it. These are 
ordinarily goods and chattels; but money, debts, negotiable instruments, 
choses in action (coupon bonds payable to bearer, shares in the stock of an 
incorporated company) and indeed any other valuable things of a personal 
nature, such as patent rights and manuscripts may by the Common Law be 


delivered in pledge”. 
But whether the Bombay view is to be taken or whether the 
Common Law is to be followed, to constitute a valid pledge 


TT ees 


1. (1916) 31 M.L.J. 541: L.R. 43 LA. 164: LL.R. 40 Bom. 630 at 634 (P.C.). 


y 


182 THE MADRAS LAW JOURNAL REPORTS. [1941 


there must be such delivery of possession of property intended 
to be pledged to the pledgee by virtue of which he can exercise 
the right of sale for realising the debt, a legal incident which 
attaches to every transaction of pledge. Dealing with the 
subject of delivery Story says thus: 

“What will amount to a delivery of the thing is, in many cases, matter of 
law. There need not bean actual manual delivery of the thing. It is 
sufficient, if there are any of those acts or circumstances which, in construc- 
tion of law, are deemed sufficient to pass the possession of the property. 
Thus, goods at sea may be passed in pledge by a transfer of the muniments 
of title; as by a transfer of the bill of lading or by a written assignment 
thereof. So goods in a warehouse may be transferred by a symbolical 
delivery of the key thereof; (and a pledge of stock in an incorporated 
company may be created by a written transfer, by which the legal title passes 
to the creditor.)” 

Therefore a deposit of a share certificate would not confer 
any interest or property in the shares pledged because if default 
in payment is committed and the pledgee chooses to enforce the 
right of sale, he would not be in a position to transfer the title 
in them to the vendee. In order to constitute a valid delivery 
the pledgee must be put in control of the thing pledged so that 
he may effectively exercise the power of sale. In this connec- 
tion I should like to refer to the decision in Lala Jyoti Prakash 
Nandi v. Lala Mukti Prakash Nandit, where it was held that a 
mere deposit of Government securities cannot constitute a valid 
pledge. During the course of the judgment the learned Judges 
observed as follows :— 

“Tt is dificult to apply the law relating to pawns as contained in the 
Contract Act to pledges of all classes of documents. Take the case of title 
deeds. Whatcan the pawnee sell? There is no equitable mortgage even 
created by their delivery or deposit as collateral security outside presidency 
towos. They may be “goods” in the sense of being pieces of parchment or 
paper, but what value are they as such? Mere delivery of Government 
securities gives no property in them for purposes of negotiation or sale 
without endorsement.” 

But no special property can be vested in the pledgee by a 
mere indorsement of the share certificate as in the case of 
Government securities. An assignment is necessary. The 
assignment operates as a constructive delivery of the thing 
pledged. This principle is recognised in S. 178 of the Indian 
Contract Act where in the case of certain documents of title 
mentioned therein, a mere delivery of the documents could not 
be enough, particularly in the case of a bill of lading. As 
ee) oe 

1. (1916) 22 CW.N. 297. 
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pointed out by their Lordships of the Privy Council, an assign- 
ment of a bill of lading whether upon a sale or by way of 
pledge operates as a constructive delivery of the goods to which 
it refers, Ramadas Vithaldas v. Ameerchand & Co.1 The 
common form which is adopted in England and also in com- 
mercial circles so far as I have known in India is the delivery 
of the share certificates and blank transfer forms enabling the 
pledgee to deal with them by filling up the necessary details at 
the time of exercising the right of sale under the pledge. 

Mr. Kuttikrishna Menon relied upon a passage in Halsbury 
and the decision in Herold v. Planty2. The passage in Halsbury 
is as follows (Halsbury Volume 5. P. 283): 

“A security may be given on shares by a legal mortgage, in which case a 
transfer to the mortgagee is executed and registered or by an equitable 


mortgage by deposit of the share certificate, with or without a transfer to 
the mortgagee or in blank, executed by the mortgagor,” 


and in the footnote there is the following statement: 

“Where a share certificate is deposited without any memorandum, the 
remedy of the lender is an order for transfer and foreclosure.” 

The case relied on for it is Harold v. Planty2, Ona 
reference to that case it will be found that Cozens-Hardy; J., 
who dealt with a mere deposit of a certificate of shares observed 
as follows: 

“Now it is plain that a pledgee is in a very different position from an 
ordinary mortgagee. He has only a special property in the thing pledged. 
He mty obtain a sale but he cannot obtain a foreclosure. I do not think 
that this is properly a case of pledge. A share is a chose inaction. The 
certificate is merely evidence of title, and whatever may be the result of the 
deposit ofa bearer bond * * * * [J think I cannot treat the plaintiff as a 
mere pledgee. The deposit of the certificate by way of security for the debt 
which is admitted, seems to me to amount to an equitable mortgage, or, in 
other words, to an agreement to execute a transfer of the shares by way of 
mortgage.” 

This is relied upon by Mr. Kuttikrishna Menon for the 
purpose of showing that Cozens-Hardy, J., was inclined to treat 
the deposit in thal case as even more than a pledge and as 
conferring a greater interest than in the case of a pledge and 
that therefore it follows that a mere deposit of the shares 
would be sufficient to create an interest in the pledgee entitling 
him to obtain an order for sale. Iam not able to agree with 
him in this connection. Under the English Law as pointed out 
a ee 


1. (1916) 31 M L.J. 541: L.R. 43 LA. 164; I.L.R. 40 Bom. 630 at 637. 
2. (1901) 2 Ch, 314. 
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by Coote in his book on mortgagees and also from the obser- 
vations of Cozens-Hardy, J., extracted above, a person taking a 
deposit of share certificates and blank transfer forms by way 
of security is treated as an equitable mortgagee and not a 
pledgee. So also a person who takes a deposit without a 
transfer. This is how Coote explains it: i 

“A share is a chose in action and where there is a simple deposit of 
certificate of shares unaccompanied by any transfer, the deposit will operate 
as an equitable mortgage like a deposit of title deeds of land and be deemed 
to give a right to a legal transfer of the shares, carrying with it the remedies 
incident to a mortgage, including the right to foreclosure.” (Volume I, Str 
edition, p. 315). 

It will be thus seen that a deposit of certificates is treated 
on the same footing as a deposit of title deeds of land. But 
this pririciple will not be applicable to India where even with 
reference to immoveable property, as pointed out in Lala Jyoti 
Prakash Nandi v. Lala Mukti Prakash Nandit, the principle is 
of limited application being confined only to presidency towns. 
Further, as pointed out in Robbin3 on Mortgages on which the 
treatise by Coote is founded, a depdsitee of shares cannot 
exercise the right of sale unless the deposit is accompanied by a 
transfer of the shares. But if the deposit is accompanied by a 
delivery of blank transfer forms the English decisions seem to 
describe such a transaction indiscriminately as a pledge or as a 
mortgage and Coote points out that there is very little of 
practical importance in calling it by one name or the other 
because in such a transaction it is always open to the person 
who holds the shares to sell them, if a date is fixed for payment, 
on the expiry of the said date and if no date is fixed for pay- 
ment, to sell them after reasonable notice, vide Stubbs v. 
Slater®, so that the legal incident of sale which is attached to 
a pledge is also available with reference to such a transaction. 
And in fact the learned author points out, commenting upon the 
Colonial Bank v. Whinney3, that English cases loosely use the 
expression “pledge” when the transaction should be described 
only as an equitable mortgage. This is how he remarks on 
p. 316 of his book: l 


“Tn one case where share certificates were deposited witha bank as 
security, accompanied with a blank transfer, which was inoperative as a 
transfer the transaction was throughout the judgments referred to asa 
pledge ; but it seems that fhe term was not usedin a strictly technical sense 





l 1. (1916) 22 C.W.N. 297. l 
2. (1910) 1 Ch.D. 632. 3. (1886) 11 A.C. 426. 
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and that if any necessity had, arisen for taking into account the distinction 
between a pledge and a mortgage, the transaction would have beén treated 
as one of equitable mortgage by deposit.” 


It seems to me therefore that as the law stands at present 
in India a mere deposit of share certificates would not be enough 
to create a valid pledge. 

In the result the appeal is allowed; the decree of the 
learned Subordinate Judge is set aside and the decree of the 
District Munsif is restored with costs throughout. Leave to 
appeal granted. A 

KS. Appeal alowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Me. Justice WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRI, ' 
Kadiyala Venkata Satyanarayanamurti .. _Appellant* (1st 
_ | Respondent). 
Madras Agriculiurists’ Relief Act IV of 1938), S. 3 (Ñi) Proviso C— 


Propriety of assessment—if con be gone into tn proceeding under Aci IV of 
1938. 


Though the Court can go into evidence as to the BEES DEN of the 
certificate under S. 27, if in fact there has been an assessment at a ‘certain 
date itis that assessment which must govern the application of the proviso 
CtoS 3 (ji) abd the propriety of the assessment cannot be gone into... 


Appeals against the orders of the Court of the Subordinate 
Judge of Narasapur dated 20th September, 1939 and passed in 
C.M.Ps. Nos. 239, 258, 264 and 263 of 1938 in O. S. No. 73 
of 1935. 

K. Kameswara Rao for ‘Appellant. 

The Court delivered the following 

‘JUDGMENT :—The contention in these appeals is that for the 
purpose of proviso C to S. 3 (iii) of Act IV of 1938 the Court 
can go into evidence not merely as tothe correctness of the 
certificate under S. 27 (as was held in Kamakshi Chetti v. 
Alaganan Chetticr1) but also as to the propriety of the assess- 
ment on the basis of which the person is to be-qualified or 
disqualified as an agriculturist. We cannot accept this conten, 
tion. If in fact there has been an assessment at a certain date 
it is this assessment which must govern the application of the 


* A.A.O. No. 488 to 491 of 1940. 25th November, 1940. 
1. (1940) 2 M.L,J. 468, 
24 
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proviso and not some theoretical figure which might have been, 
but was not, adopted. The appeals are dismissed under O. 41, 
r. 11 of the Code of Civil Procedure. 


K. S. Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
[Appellate Jurisdiction. ] 
PRESENT: —Sm ALFRED Henry LIONEL LEACH, Chief 
Justice, AND Mr, JUSTICE HORWIL. 





T. S. Rajan .. Appellani* (Defendant). 
v. 
Mrs. Pankajammal and another .. Respondents (Plaintiffs). 


Madras High Court Original Side Rules—O. 45, rr. 5 and 9—Legacy în 
favour of executor of will—Plea of forfeiture—Complicated questions of fact 
ond of law raised—Reguwlar iwit and not Originating Summons appro- 
priate remedy. 

By his will the testator appointed the appellant and his brother to be his 
executors and he also bequeathed certain immoveable properties outside 
Madras City to the appellant. The executors, however, did not prove the 
will and with a view to avoid friction between them and the respondents, 
who were the widow and the daughter of the testator, they allowed the latter 
to apply for letters of administration. During the pendency of the said appli- 
cation the executors signed a statement by which they renounced their exe- 
cutorship in order to facilitate the administration of the estate but they did 
not purport thereby to affect the legacy in favour of the appellant. The 
Respondents took out an Originating Summons under O. 45 of the 
High Court Original Side Rules for establishing that the appellant had for- 
feited his legacy by reason of his renunciation of the executorship. The 
appellant contended that the proceedings were not maintainable as they con- 
stituted a suit for land outside the Jurisdiction of the Court and also plead- 
ed that the matter should not be decided by summary procedure as it 
involved a close inquiry as to facts relating to the renunciation, and as, in 
any event, the Court could not in such proceeding direct delivery of posses- 
sion of the properties to the Respondents. ; 

Held, that the questions raised were not of such a nature as could be 
disposed of in a summary proceeding and that the proper course was to 
refer the parties.to a regular suit. 


Lewis v, Green, (1905) L.R. (2) Ch. D. 340 referred to. 

Appeal against the judgment and decree of the Hon’ble 
Mr. Justice Gentle dated -the 6th day of September 1939 and 
passed in the exercise of the Ordinary Original Civil Juris- 
diction of the High Court in C. S. No. 171 of 1939 (Original 
Side). g 

° A. Seshachariar and M. Sundaram for Appellant. 


Oe SS eS a 


#0.S.A. No. 54 of 1939. 13th September, 1940. 
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Srintvasaraghavan, for Respondents. 

The Judgment of the Court was delivered by 

The Chief Justice.—This appeal arises out of an Order 
passed by Gentle, J. on an originating summons taken out by 
the respondents under the provisions of O. 45 of the Rules of 
the Original Side of this Court. The respondents are the widow 
and daughter respectively of one V. Rama Ayyangar, who died 
on the 14th April, 1937, leaving a will dated the 25th April 
1936. By his will the testator appointed the appellant and his 
brother, who are his nephews, ta be his executors. To the 
appellant he Jeft his ancestral properties situate in the village of 
Tirnkurangudi in the Tinnevelly District. The executors did 
not prove the will, although it has been said in these procee- 
dings that they acted as the executors of the will for a period. 
It is alleged by the appellant that there was friction between 
the executors and the widow and the daughter as the result of 
which it was impossible for the executors to carry on with the 
administration of the estate. The appellant says that in conse- 
quence of this friction the respondents themselves applied for 
letters of administration with a copy of the will annexed and on 
the advice of friends the executors decided not to oppose the 
grant. On the 25th June, 1937, while the respondents’ applica- 
tion for letters was pending, the executors signed a statement in 
the following terms: 

‘Now, we, the said T. S. Rajan and T. S. Santhanam, do hereby declare 
that we have not intermeddled in the property and credits of the said 
deceased, and will not hereafter intermeddle therein and we do hereby 
renounce all our right and title to the probate and execution of the said will 
as we do not desire to be executors in the circumstances that have happened 
since the reading of the will The will is filed herewith”. 

It is the appellant’s case that in signing this statement he 
and his brother did so in order to preserve amity within the 
family. They were reluctant to renounce their axecutorships, 
but they did so as the result of advice that it would facilitate 
the administration of the estate, though their action was not in- 
tended to affect the appellant’s legacy. 


S. 141 of the Indian Succession Act says that if a legacy is 
bequeathed to a person who is named as executor of the will, he 
shall not take the legacy unless he proves the will or otherwise 
manifests an intention to act as executor. As the resuft of the 
renunciation embodied in the statement of the 5th June, 1937 
the respondents contended that the appellant has forfeited the 


Rajan 
Pank ja: 


Leach, C.J. 
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legacy of the testator’s ancestral properties, and with a view to 
obtaining the directions of the Court the respondents took out 
this originating summons. Their right to do so was challenged 
by the appellant. He raised four grounds of objection, namely: 
(1) As the legacy comprised lands situate outside the limits of 
the Madras City the proceedings constituted a suit for land out- 
side the jurisdiction of the Court and therefore the proceedings 
could not be maintained in this Court; (2) The appellant was 
not a resident of Madras and therefore an originating summons 
could not be taken so far as he was concerned; (3) the 
appellant had manifested an intention to act as executor and 
having done so his right to the legacy had been established; and 
(4) the questions in issue could not be decided with finality in 
summary proceedings and therefore the respondents should be 
relegated to a suit. The learned Judge decided all these con- 
tentions against the appellant. 


In deciding the first contention, namely, that these procee- 
dings comprised in effect a suit for land, the learned Judge did 
not consider the decided cases on the question, as they were not 
quoted to him. There are two decisions of the Calcutta High 
Court, Provas Chandra Sinha v. Ashutosh Mukherjeei, 
Sendayal Ramyeedoss v. Official Trustee of Bengal® which 
support the appellant’s contention that this is in reality a suit 
for land, and there is another decision of the same High Court, 
Vedubala Debee v. The Official Trustee of Bengal’, to the 


` opposite effect. 


Proceedings pursuant to the issue of a summons under 
O. 45 constitute a suit. There is a plaint and a written state- 
ment. R.5 of the Order says that the plaint when accepted 
shall be filed and numbered as an ordinary suit and entered in 
the register of suits, but after the serial number the letter “O. 
S.”, shall be placed to distinguish it from plaints filed in ordinary 
suits. CL 12 of the Letters Patent only gives the Court 
jurisdiction in the case of suits “for land” if the property is’ 
situated within the jurisdiction of the Court. There has been 
much controversy in the Courts in India as to what is meant by 
the words “Suits for land”. It is not necessary to refer in 
detail io the controversy, but it is manifest that here the 
2 

1. (1928) I.L.R. 56 Cal. 979. 2. (1930) 1.L.R. 58 Cal. 768. 

ü 3. (1935) I.L.R. 62 Cal. 1062. 
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question whether the present proceedings do constitute a suit 
for land within the meaning of the Letters Patent involves a 
substantial question of law. 


We consider that the appellant's contention that this matter 
should not be decided in a summary procedure should prevail. 
Apart from the important question whether this is a suit for 
land the Court wijl have to go closely into the facts in order to 
decide whether the renunciation signed by the appellant on the 
Sth June, 1937 deprives him of the legacy. It is not sufficient 
for the Court to say that the statement signed by the appellant 
amounts to a renunciation. The appellant must be given an 
opportunity of calling evidence with a view to proving what 
transpired before he signed the document, and, when all the 
surrounding circumstances have been taken into consideration it 
will be for the Court to decide upon the effect of the docu- 
ment. 


There is a further factor. The present proceedings will 
not decide the matter finally. It is admitted that the appellant 
is in possession of the ancestral properties of the testator, and 
the Court cannot in these proceedings give the respondents 
possession should the case be decided in their favour. In 
Lewis v. Greenl, Warrington, J. had to deal with similar pro- 
ceedings under O. 54-A, r. 1 of the English Rules, which says 
that a person claiming to be interested under a deed, will, or 


other written instrument, may apply by originating summons 


{or the determination of any question of construction arising 
under the instrument, and for a declaration of the rights of the 


persons interested. Warrington, J. pointed out that this rule is . 


only, intended to enable the Court to decide a question of con- 
struction where the decision, whichever way it may go, will 
settle the litigation between the parties. It is certainly doubtful 
whether the present proceedings will settle the litigation between 
the parties. Moreover, O. 45, r. 9 of the Original Side Rules 
states that the Judge hearing an originating summons may, if 
it appears to him that the matters in respect of which relief is 
sought cannot be disposed of in a summary manner, refuse to 
pass an order on the summons and refer the parties toa suit in 
the ofdinary Courts. We consider that that is what the learned 
Judge should have done in this case. We are firmly of the 





1. (1905) 2 Ch. D. 340. 
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opinion that the questions here are of such a nature that they 
cannot be disposed of in summary proceedings. 

The appeal will be allowed with the summons dismissed, 
the respondents being relegated to a regular suit. The costs of 
these proceedings will be made costs in the suit if one is filed. 
In order that there shall be no misunderstanding, we wish to 
emphasise that our judgment is intended to leave open all 
questions which can properly be raised in a suit. The case is 
an important one and there will be a certificate for two 
Counsel. 

B.V.V. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE ABDUR RAHMAN, 


Naraparaju Ramamurthy .. Appellani* (2nd Defen- 
dant) 
U. 
Parimi Venkatanarayana and another. Respondents (Plaintif 
and 1st Defendant). 
Madras Local Boards Act (XIV of 1920), S.19 and x. 1—Swiit for in- 
function restraining holding of electton—Election held since the filing of the 
suit—Denial that amy election was held—Mainiainability of smit in Cevil 
Cowrt. 
In a suit for injunction restraining the bolding of an election, the 
election was alleged by the defendant to have been held subsequent to the 


_ suit but the plaintiff contended that the election had not in point of fact 


been held. On a contention that the declaration by the Local Government was 
final in regard to the facttsm of election and cannot be questioned in a Civil 


Court, 


Held, that there is no provision making a declaration by the Local 
Government under S.19 final in regard to the factum of election and 
the Civil Court was entitled to entertain the claim and adjudicate on the 
question whether the election was held or not. If the finding in the suit was 
that no election was held in fact the suit for declaration can be decreed and 
an injunction granted. 

Appeal against the decree of the Court of the Subordinate 
Judge of Bapatla dated 6th August, 1940, and made in Appeal 
No. 213 of 1939, preferred against the decree of the Court of 
the District Munsif of Bapatla in O. S. No. 79 of 1939. 


K. Rajah Aiyar and N. Krishaamachars for Appellant. 
'B. Jagannadha Das for Respondents. 





“S.A. No. 633 of 1940. 25th October, 1940. 
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The Court delivered the following 

JupGMENT.—An order was passed by the Presiden of the 
- District Board of Guntur on the 7th February, 1939, appointing 
defendant 1 as temporary President to conduct an election of 
the President of the Panchayat Board of Inukollu (Ex. XXV). 
Notices to the members of the Panchayat Board intimating that 
the election of the President would be held on the 25th 
February, 1939, are stated to have been issued on the 16th 
February, 1939, Exs. XII to XXIII. It was alleged on behalf 
of the first and second defendants that certain proceedings took 
place on the date mentioned in which the second defendant was 
elected to be the President. An order was passed by the 
Government of Madras on the 12th May, 1939, G. O. No. 1879 
(Ex. VIII), holding that the second defendant was validly 
elected. It is not necessary for me to refer to any more letters 
written by or on behalf of the Inspector of Municipal Councils 
subsequently. But before the election was held on the 25th 
February, 1939, a suit was instituted by the plaintiff against 
defendant 1 for an injunction restraining him from holding an 
election. A temporary injunction was also asked for but it was 
-not granted. After the so-called election the second defendant 
was impleaded by an order of this Court passed in C. M. P. 
2481 of 1939 on the 6th June, 1939, as a party to the suit. 


The main question that has to be decided now relates to 
the maintainability of the suit. The plaintiff alleged that in 
point of fact there was no election. The first Court, the 
District Munsif of Bapatla held against the plaintiff but on 
appeal his judgment was reversed by the Subordinate Judge and 
the suit decreed. The second defendant has consequently come 
up to this Court in second appeal. 

S. 9 of the Code of Civil Procedure provides that: 


“The Courts have jurisdiction to try all suits of a civil nature except 
suits of which their cognisance is either expressly or impliedly barred”. 


In order to determine therefore whether the present suit is 
not maintainable in a Civil Court, I have to decide whether the 
cognisance of the present suit is either expressly or impliedly 
barred, Learned counsel for the appellant contends that S. 19 
of the Madras Local Boards Act read along with r. 1 framed 
by the Local Government constitutes the bar and the Civil 
Courts are not entitled to adjudicate on this question. ` The 
contention on behalf of the plaintiff really is that there was no 
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election at all. He is not objecting, to the election on the 
ground of any irregularity but denies the election having been 
held on the 25th February, 1939. S. 19 of the Act provides 
that the election or appointment of a President of a Local 
Board shal be ‘notified in the prescribed manner. This 
obviously has no application at the present moment. R. 1 framed 
by the Local Goyernment under the Local Boards Act reads as 
follows; 

“Save.as otherwise provided, no election held under the Act whether of 
member, President of Vice-President of a local board shall be called in 
question except by an election petition presented in accordance with these 
rules to the election Commissioner as defined by Sub-r. 2 by any candidate or 
elector against the candidate who has been declared to have been aad 
elerte (hereinafter called the returned candidate)”. 

“It assumes that an election was held undet the Act and if 
an election is admitted to have been held, there is no doubt that 
the procedure ‘would be as provided: for by this rule and it could 
not be called im question except by an election petition. ` But as 
pointed out above, that is not the dispute in this case. The 
contention is that no’ election was held. This rule does not 
debar a' Civil Court from going into the question whether an 
election was: in point of fact held or not. If the Court comes 
to a finding that an election was held, it must at once stay its 
hands and ‘allow the procedure under r. 1 to take its normal 
course. If, on the other hand, it comes to a decision that no 
election was held, its duty is equally clear. It must grant 2 
declaration that no election was held. It is not necessary for 
me to go into the question as to what would happen to the 
notification issued by the Local Government declaring that an 
election was. actually held or what the result of that particular 
election was. No authority has been shown to me that this 
declaration by the Local Government is final in regard to the 
facium of eleotion and cannot be questioned in a Civil Court. 
In the absence of any such provision, the provision contained in 
S. 9, Civil Procedure Code, must be allowed to have its full 
effect. My attention was drawn by learned counsel for the 
appellant to S. 234 (3) where it is laid down that the action 
of the Local Government in regard to certain matters mention- 
ed in that section would be final and binding on the authorities 
mentioned in that section. That section has no application to 
the present case. . It clearly shows that, whenever the Legisla- 
ture wished to make a decision by the Local Government final, 
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it said so. Nothing has been said in the Act declaring a 
notification by the Local Government under S. 19 to be final in 
regard to the factum of election and, in the absence of any stich 
provision, it is impossible to hold that the Civil Courts have no 
power to adjudicate on that question. 

A feeble attempt was made towards the end to contend 
that the Local Government should have been impleaded as a 
defendant in the case, but no such objection was ever raised at 
the time when the suit was taken up for trial and it is impossi- 
ble for a party to raise an objection regarding non-joinder for 
the first time in second appeal. I would therefore hold that the 
Civil Court was entitled to entertain the present claim and 
adjudicate on the question whether the election was beld or not. 
The lower appellate Court’s finding that the election was not 
held in fact is a finding of fact and binds me in second appeal. 
It would therefore follow that the suit for declaration was 
rightly decreed. As regards the injunction my attention was 
drawn by learned counsel for the appellant to S. 295 (a) of 
the Act, but under that section an injunction cannot be issued 
for the preparation or publication of the electoral rolls or for 
the conduct of any election. We are not dealing either with 
the preparation or publication of electoral rolls or with the 
conduct of any election in this case. If we were, S. 225 (a) 
of the Act would certainly apply. But unfortunately for the 
appellant we are not. In view of the fact that the lower Court 
came to the decision that the election was not held, not only 
was a decree for declaration correctly passed by the Court, but 
the relief as to injunction was rightly granted. The result is 
that the appeal fails.and is dismissed with costs. 

Leave to appeal refused. 


K. S. : Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justce WADSWORTH. 
e .. Petitioner" (Respondent) 





P: Thangavelu Chettiarand another. Respondents (Petitioner 

and auction purchaser). 

Baecution—Sale in execution of decree—Purchase by third party— 
Decree set aside on appeal—E fect on right to confirmation of sale. 


* CRP. No. 707 of 1940. 20th November, 1940. 
25 
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There is no provision in the Code for the cancellation of a sale in 
execution merely because of the cancellation of the decree and thongh it is 
in accordance with justice that a person who has succeeded in appeal should 
get from the opposite party such restitution as is possible, there is no prin- 
ciple of justice whereby an innocent third party who has purchased ina 
valid auction held by the Court should be deprived of his property merely 
because the decree under which the sale was held has been cancelled in 
appeal. 

Consequently the executing Court has power to confirm the gale in exe- 
cution of a decree notwithstanding that on the date of the confirmation the 
decree had been set aside on appeal and had ceased to havea judicial exist- 
ence. 


Sorimuths Pilla; v. Muthukrishua Pillai, (1932) 65 M.L.J. 253: LL.R, 
56 Mad. 808, followed. 


Petition under S. 115 of Act V of 1908 praying that the 
High Court will be pleased to revise the order of the City Civil 
Court, Madras, dated 15th March, 1940 and made in E. P. 
No. 821 of 1938 in O. S. No. 1139 of 1938. 

V. V. Srinivasa Aiyangar and V. R. Srinivasan for 
Petitioner. 

V. T. Rangaswami Aiyangar, K. S. S ankararaman, V. 
Govindarajachari and V. Natesan for Respondents. 

The Court delivered the following l 

JupGMENT.—This revision petition challenges the correct- 
ness of an order confirming a sale‘when the decree upon which 
the sale was based had been set aside in appeal in the interval 
between the holding of the sale and the passing of the order of 
confirmation. Under this decree there were two sales. At the 
first the decree-holder was the purchaser and the sale was set 
aside. On 11th December, 1939, there was a fresh sale and the 
present respondent, a stranger, purchased the property. Against 
this sale also there was an application under O. 21, r. 90, 
Civil Procedure Code. That application was dismissed on 25th 
January, 19405 but for some reason the sale was not immedia- 
tely confirmed. On 30th January, 1940, the defendant’s appeal 
succeeded and the suit was dismissed. On the following day 
the executing Court was appraised of this result and the matter 
of the confirmation of the' sale was adjourned. Meanwhile a 
review application was filed against the dismissal of the applica- 
tion under O. 21, r. 90. This review application was rejected 
on 15th March, 1940 and the sale was forthwith confirmed. 
It is contended that the executing Court had no jurisdiction to 
proceed with the execution of a decree which had ceased to 
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have a judicial existence and that consequently the confirmation 
of the sale which is a step in aid of execution is an invalid act 
which has to be set aside. 


Mr. Venkatachari for the petitioner admits that the deci- 
sion of Madhavan Nair, J., in Sorimuthy Pillai v. Muthukrishna 
Pillat,1 is against him, but he contends that this decision is 
wrong. In support of this contention he points out that the 
learned Judge has been led astray by relying upon an incorrect 
head-note in order to differentiate the case of Ariatullah v. 
Sashi Bhusan Hhuasrak.® The facts of the latter case are rather 
complicated, but I have satisfied myself that the head-note in 
the Indian Cases report is incorrect and that this was a case 
in which a sale was held under a decree which at the time of 
the sale subsisted, but by the time when the sale came up for 
confirmation after a long series of judicial events which I need 
not elaborate, that decree had ceased to exist. The learned 
Judges held that in such a case confirmation of the sale ought 
to be refused. A similar view was also taken in a decision by 
a Bench of the Nagpur Chief Court (vide Hariram v. Gopi- 
Risan.3) But I doubt very much whether this view is now 
tenable having regard to the more recent decisions of the Privy 
Council. In the case of Seth Nankelal v. Umrao Singhs, the 
Privy Council had to deal with the case of a sale to a third 
party under a decree which was satisfied by a compromise 
between the parties in the interval between the sale and the 
confirmation. Their Lordships held that the parties to the suit 
could not get rid of the sale to a third party merely by assert- 
ing that the decree had been satisfied out of Court and that the 
only means by which the sale could be avoided were those 
embodied in O. 21, and that if within 30 days of the sale there 
is no such application, it was obligatory on the Court under 
r. 92 to pass an order confirming the sale not withstanding 
the circumstance that the decree-holder had admitted satisfac- 
tion of the decree. In this case it is pointed out that when the 
interests of a third party intervene, it is no longer a matter 
between the decree-holder and the judgment-debtor and that the 
process of confirmation follows automatically under r. 92 





1. (1932) 65 MLL.J. 253: 1.L.R. 56 Mad. 808. 
2. (1919) 55 I.C. 547: 24 CW.N. 73. a 
3. ATI.R. 1921 Nag. 121. 
4. (1930) 60 M.L.J. 423: L. R. 58 I.A. 50 (P.C.). 


Ambuja- 
ammal 


v. 
Thangavelu 
Chettiar. 
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when there had been no application under rr. 89 to 91 or any 
such application has been disallowed. That is essentially the 
view taken by Madhavan Nair, J., in the case already referred 
to. The learned Judge points out that under S. 316 of the 
Code of 1882 there was a proviso the effect of which was that 
confirmation should follow provided that “the decree under 
which the sale took place was still subsisting at that date” and 
under that section the date of the sale was the date of the 
confirmation. Under S. 65 of the present Code the property is 
deemed to vest in the purchaser from the date of the actuat 
sale and not from the date of the confirmation and there is a 
significant omission of this proviso making the existence of the 
decree an essential condition for the confirmation of the sale. 
The learned Judge comes to the conclusion in the light of this 
alteration of the Code as well as of the mandatory language of 
r. 92, that even though the decree has been set aside after the 
sale and before confirmation a sale in favour of a stranger- 
purchaser must nevertheless be confirmed if the sale cannot be 
set aside under the provisions of rr. 89 to 91 of O.21. The 
same view has been taken by a Bench of the Nagpur High 
Court in a recent case, Biridichand v. Ganpatsao.1 So far as I 
am aware the decision of Madhavan Nair, J., which was passed 
in 1932 has not been doubted by any decision of this Court. 
It is argued by Mr. Venkatachari that there are circumstances 
in which the Court is entitled not to confirma sale and he 
quotes Raghavachariar v. Murugesa Mudal as illustrating the 
fact that the Court may under its inherent powers refuse to 
confirm a sale in a case where the sale has been brought about 
owing toa fraud onthe Court. Granting so much, it seems to- 
me that there could be no question of the exercise of the inhe- 
rent powers in the present circumstances so as to safeguard the 
judgment-debtpr by doing an injury to an innocent auction- 
purchaser. Whether or not there should be a right to challenge 
a sale under a valid decree is to my mind purely a question of 
policy and not a question of justice. There must be a power in 
the Court to enforce its decrees. That power is in many cases 
the power of sale. Certain safeguards are given whereby. 
judgment-debtors can get a sale cancelled within a certain time. 
There is no provision in the Code for the cancellation of a sale 


see 


1. ALR. 1938 (Nag.) 525. 
2 (1923) 44 M.L.J. 680: I.L.R. 46 Mad. 583. 
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merely because of the cancellation of the decree and though it 
is in accordance with justice that a person who has succeeded 
in appeal should get from the opposite party such restitution as 
is possible, there is no principle of justice whereby an innocent 
third party who has purchased in a valid auction held by the 
Court should be deprived of his property, merely because the 
decree under which the sale was held has been cancelled in 
appeal. On general principles the judgment-debtor can look 
to the decree-holder to give restitution when the decree has been 
set aside in appeal, but there is no general principle which 
would give him a similar right to look to a third party who 
has for good consideration purchased the property sold 
through the Court. It seems to me to follow therefore that 
the inherent powers of the Court cannot be called in aid to 
justify a power for which the Code contains no provision, 
when the desirability of the existence of such a power is purely 
a matter of policy upon which two opinions may quite well be 
taken. It seems to me therefore that the balance of authority 
is in favour of the view taken by Madhavan Nair, J., and 
personally I see no reason to take a different view. 

The petition is therefore dismissed with. costs of the 
second respondent. 

KS. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justick WADSWORTH., - 


C. S. Jagannatha Aiyangar -. Appellant” (Petitioner) 
v. 
Senniveera Chettiar and another .. Respondents (1st Respon- 
dent and Nil). 


Madras Agriculturists’ Relief Act (IV of 1938), S. 10 (2) (1)—Stipula- 
tion that mortgagee was to enjoy the usufruct for two years and in default 
of redemption then to receive interest at 3 per ceni per annum in addition io 
usufruci—If immune from scaling down provisions—S. 8 (2) enjoyment of 
usufruci—if can be deemed to be a payment of interest under S.8 (2)—S. 21 
—A pplication by insolvent—Procedure. 

A mortgage stipulated that the properties shall be enjoyed by the mort- 
gagee for two years in lieu of interest, that on the expiry of two years, the 
mortgagor shall pay the amount due and if he failed to do so the mortgagee 
shall retain the right to enjoy the usufruct of the properties and shall also 
be entitled to interest at three per cent per annum in addition to the 
usufruct. On an application for scaling down, ° 


*A, A. A. O. No. 130 of 1939, 18th November, 1940. 


Ambuja- 
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v. 
Thangavelu 
Chettiar. 


Lf derby 
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Held, that (i) this was a mortgage under which a rate of interest was 
stipulated and was therefore not saved by S. 16 (2} (1) of Act IV of 1938 
and bence was liable to be scaled down. 

(4) The enjoyment of the produce cannot be deemed to be a payment to 
the creditor by the debtor falling under S. 8 (2) of the Act. 

_ (ii) S.21in its plain terms contemplates an application by the person 
who would have been an agriculturist but for his adjudication. To such an 
application the Official Receiver in whom the estate vests should be implead- 


ed as a party. 

Appeal against the order of the District Court of Coimba- 
tore dated the 9th August, 1939, and passed in C. M. A. 
No. 46 of 1939 preferred against the order of the Court of the 
Subordinate Judge of Coimbatore in I. A. No. 622 of 1938 in 
I. P. No. 42 of 1934. 


A.C. Sampath Atyangar for Appellant. 


D. Ramaswami Atyangar, T. P. Kannabiran and M. V. 
Gopalratnam for Respondents. 


The Court delivered the following 


JupemeNntT.—The appellant in this case is an insolvent who 
applied to the Insolvency Court under Ss. 8 and 9 of Madras 
Act IV of 1938 to scale down the amount due on a mortgage. 
The mortgage in question is Ex. I dated 15th July, 1931, fora 
principal sum of Rs. 10,650, made up of four items of consider- 
ation. One is ą prior mortgage on which Rs. 7000 was due 
for principal and Rs. 1858-8-0 was due for interest. Ex. I 
stipulates that the properties shall be enjoyed by the mortgagee 
for two years.in lieu of interest, that on the expiry of two 
years, the mortgagor shall pay the amount due and if he fails 
to do so, the mortgagee shall retain the right to enjoy the 
usufruct of the properties and shall also be entitled to interest 
at three per cent per annum in addition to the usufruct. The 
Courts below have held that this provision for interest is to be 
regarded as a penalty and that for the purposes of S. 10 (2) 
(+) of the Act it may be ignored and the mortgage treated as a 
possessory mortgage without any rate of interest stipulated and 
therefore immune from the scaling down provisions of the Act. 
It seems to me that these decisions overlook the plain terms of 
S. 10 (2) (1) of the Act. That clause recites: 

“Nothing contained in Ss. 8 and 9 shall affect any mortgage by virtue of 


which the mortgagee is in possession of the property mortgaged, where no 
rate of interest is stipulated as due to the mortgagee.” 
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I am asked to add to this clause the words ‘in respect of 
such possession’, and to treat this contract as a contract in 
which there is no rate of interest stipulated so far as the right 
to possession is concerned and to regard the provision for 


interest in default as a sort of additional contract which is | 


liable to be scaled down, leaving the main contract immune 
from the provisions of the Act. It seems to me improper to 
put into this clause words which are not there and equally 
improper to treat this single contract as if it were two separate 
contracts. No doubt, the mortgage with which we have to 
deal is not, strictly speaking, a usufructuary mortgage, for it 
contains a covenant to pay and it contains a stipulation for 
cash interest in addition to the right to the usufruct in case of a 
breach of this covenant. But S. 10 (2) (1) is not confined to 
mortgages which are usufructuary mortgages within the terms 
of S. 58 (d) of the Transfer of Property Act. The clause 
provides a special exemption for any mortgage under which the 
mortgagee has possession and no rate of interest is stipulated. 
It does not apply to a mortgage in which, although the 
mortgagee is in possession, a rate of interest is stipulated and it 
seems to me to make no difference whether the rate of interest 
stipulated in the mortgage is one which might be regarded as a 
penalty or not. I wish to make it clear that I express no 
opinion on the question whether on the terms of this particular 
mortgage the default rate should or should not be regarded as 
penal. To my mind, this is a mortgage under which a rate of 
interest is stipulated. It is therefore not saved by S. 10 (2) 
(1) of the Act and it is liable to be scaled down. 


It remains to consider how the scaling down process is to 
be carried out. It is contended for the petitioner that the 
Court should calculate the cash value of the produce enjoyed 
by the mortgagee and treat this cash value as a payment made 
by way of interest to the mortgagee and apply the rule in S. 8 
(2) of the Act. This contention overloooks the fact that there 
has been no payment to the mortgagee at all. All that has 
happened is that the mortgagee has had the right to enjoy 
whatever produce the land might yield. His enjoyment of this 
produce is not a payment by the mortgagor for principal or 
interest to the mortgagee. It is a special arrangement whereby 
the mortgage is to some extent free of interest, the “mortgagee 
getting his compensation by the enjoyment of the produce. To 


Chettiar. 
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my mind, such enjoyment of the produce cannot be deemed to 
be a payment to the creditor by the debtor falling under S. 8 
(2) of the Act. When so much is decided, the scaling down 
process becomes simple. The amount of Rs. 1858-80 
representing interest on the prior mortgage is to be deducted 
from the principal under the explanation to S. 8, so that the 
principal amount due will be Rs. 8791-8-0. This sum will 
carry interest at three per cent from 1-10-1937. 

A question has been raised as to the procedure under 
S. 21 of the Act, where the application is made by or on behalf 
of a person who would have been an agriculturist but for his 
adjudication in insolvency. The question is not one of any 
importance in this appeal, for, though the insolvent himself 
has filed the application, the Official Receiver has been impleaded 
both here and in the Court of first instance. S. 21 in its 
plain terms seems to me to contemplate an application by the 
person who would have been an agriculturist but for his 
adjudication. But it seems to me proper that to such an appli- 
cation, the- Official Receiver in whom the estate vests should be 
impleaded as a party. 

In the result, therefore, the appeal is allowed and the debt 
will be scaled down in the manner indicated above. The parties 
will pay and receive costs throughout proportionate to their 
failure or success in all the Courts, the appellant having 
contended that the debt was entirely discharged except for a 
sum of Rs. 3183 and succeeding only to the extent of 
Rs. 1858-8-0 with interest up to lst October, 1937. 


K. S. Appeal alowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE ABDUR RAHMAN. 


Vattappa Kone and another -. Appellants* (Defendants 
Nos. 1 & 2.) 
Vv. 
Muthukaruppan Servai .. Respondent (Plaintif). 


Tort—Mohcious prosecntion—Verbal complaint to village magistrate 
charging ihe plaintiff with robbery—If absolutely privileged. 

A verbal complaint wad made by the defendant against the plaintiff toa 
village magisfrate charging the plaintiff with the offence of robbery. The 





* S, A. No, 1071 of 1937. 5th November, 1940. 
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Village Magistrate sent a report on the same day to the police and to the 
Stationary Sub-Magistrate. The Magistrate ordered an enquiry by the police 
who subseguently made a report that the complaint was false. The plaintiff 
was not even summoned. The Magistrate thereupon declined to take any 
_ further action and the proceedings were dropped. Ina suit for damages for 
malicious prosecution, 
Held, (i) As the plaintiff was not prosecuted he could not bring an action 
for damages for malicious prosecution. Sheik Meeran Sakib v. Rainaveln 


Muda, (1912) T.L.R. 37 Mad. 181: 25 M.L.J. 1, Sanjwi Reddy v. Koneri . 


Reddi, (1925) I-L.R.49 Mad, 315: 50 M.L.J. 460 and Arwacchalam Mudakar 
v. Chinnusamy Chetty, (1926) 24 L.W. 22 relied on. 

(ii) The claim was not sustainable as one for bringing a false charge as 
something different from either defamation or malicious prosecution. 
Nagendra Nath Ray v. Basanta Das Bairagya, (1929) I.L.R. 57 Cal: 25 refer- 
red to. 

(iii) The statement made in a complaint to a Magistrate, or to a police 
officer with a view to its being repeated on oath before the Magistrate is 
absolutely privileged, Bapalal & Co. v. Krishnaswomi Iyer, (1940) 2 MLJ. 
356, relied on.- 

(iv) As the occasion was privileged no action fot damages for defama- 
tion will lie, Sessions Judge, Tinnevelly v. Sivan Chetty, (1909) I.L.R. 32 
Mad. 258 (F.B ) and Peria Goundan v. Kuppa Gowadan, (1919) 37 M.L.J. 234, 
distinguished. 

Appeal against the decree of the Court of the Subordinate 


Judge (Principal) of Ramnad at Madura in A. S. No. 58 of” 


1937 (A. S. No. 195 of 1936, District Court, Ramnad) prefer- 
red against the decree of the Court of the District Munsif of 
Paramakudy in O. S. No. 158 of 1935. 

T. R. Srinivasan for Appellants. 

R. Srinivasa Iyengar for Respondent. 

The Court delivered the following 

JupGMENT.—The only question to be determined in this 
appeal is whether a suit for damages for malicious prosecution 
would be maintainable when no summons was issued to the 
plaintiff on a verbal complaint made against him to a Village 
Magistrate charging him with the offence of robbery. The facts 
may be briefly stated. Defendants 1 and 2 were stated to have 
Jost some sheep on the 8th of September, 1934. They went on 
the next day to the village Magistrate of Mudukulathur and 
made a statement to him that certain persons including the 
plaintiff had taken away their sheep by force. The facts stated 
by the defendants would have made the persons charged liable 
to be prosecuted for robbery. The Village Magistrate sent a 
report on the same day to the police and to the Stationary Sub-° 
Magistrate. The Magistrate appearsto have ordered an enquiry 
by the police which made a report on the 15th January, 1935 

26 : 
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that the complaint made by the defendants 1 and 2 was false 
and that no robbery had taken place in fact. He (the 
Magistrate) thereupon declined to take any further action and 
the proceedings were dropped. During the enquiry conducted 
by the police, the plaintiff was not even summoned. He says 
that he was not called by the police as he had apprehended an 
arrest and run away after he.came to know of the complaint. 
The plaintiff brought a suit for damages for malicious prosecu- 
tion on these allegations. It was decreed by the District Munsif 
of Paramakudi and the decree was confirmed by the Subordinate 
Judge of Ramnad, at Madura. The question to decide is 
whether in those circumstances an action for damages was 
competent. 

From the facts which have been given above it would be 
clear that the plaintiff was not prosecuted and he could not for 
that reason, bring an action for damages for malicious prose- 
cution. If any authority is required for that view, it would be 
found in Sheik Meeran Sakib v. Ratnavelu Mudalsl and in a 
later decision of a Division Bench of this Court in Sanjivi 


` Reddy v. Koneri Reddi®, These two decisions were followed 


by Sir Owen Beasley in Arunachalam Mudaliar v. Chinnusamy 
Cheitys. 

But it has been contended on behalf of the respondent that 
his suit was not one in respect of malicious prosecution but for 
bringing a false charge which is different from either defamation 
or malicious prosecution. This was attempted to be supported 
by a decision in Nagendra Nath Ray v. Basanta Das Batragyat 
where the following dictum of Sir Lawrence Jenkins, C. J., in 
Golap Jan v. Bholanath Khetiry5 was cited with approval. The 
dictum of the learned Chief Justice was as follows: 

“There are certain wrongs akin to malicious prosecution which entitle 
the person aggrieved to sue, as for instance, malicious abuse of the process 
of the Court, malicious arrest, malicious search and malicious execu- 
tion”. 

This does not however remove the real difficulty. The 
statement or complaint to a police officer is not first of all 
covered either by the kindred wrongs mentioned by Sir 
Lawrence Jenkins in Golap Jan’s case or by other well known 
actionable wrongs such as those of false imprisonment etc. 





1. (1912) LL.R. 37 Mad 181: 25 M.L.J. 1. 
° 2, (1925) I.L.R. 49 Mad. 315: 50 M.L.J. 460. 
3 (1926) 24 L.W. 22. 4, (1929) I.L.R. 57 Cal, 25. ° 
5. (1911) LL.R. 38 Cal. 880. 
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And, secondly, statements made in a complaint to a Magistrate 
or even to a ‘police officer which could only be made with a 
view to their being repeated on oath before the Magistrate were 
held in this Presidency to be absolutely privileged’. This was 
held by Sir Murray Coutts Trotter, C.J. in Sanjivi Reddy v. 
Koneri Reddy! and followed by my learned brother King, J. 
recently in Bapalal & Co. v. Krishnaswams Iyer’. 

The third difficulty in the plaintiffs way appears to be 
insurmountable even if the allegations made by the defendants 
1 and 2 in their statement to the Village Magistrate are held to 
be defamatory. Defamation is undoubtedly one of the actionable 
wrongs; but in order to prove the same one must be able to put 
those allegations in evidence. [f they are found to have been 
made on an occasion which is found to be absolutely privileged, 
as held in Sanjivi Reddi’s case, they could not be permitted to 
be referred to and the contention raised by learned Counsel for 
the respondent must be for that reason alone repelled. My 
attention was drawn by him to the Full Bench decision in the 
Sessions Judge of Tinnevelly v. Sivan Chetiy8. It has no 
application as the only question raised in that case was whether 
a person giving false information about an alleged offence to a 
Village Magistrate could be prosecuted for an offence under 
S. 211 Indian Penal Code. Iam not concerned here whether 
the defendants had committed an offence under S. 211 or not. 
As the making of a false charge or the institution of a criminal 
proceeding with intent to injure knowing that there is no just or 
lawful ground for such a charge or proceeding is itself an 
offence, the reference to the charge made by a person or to the 
proceeding taken by him cannot obviously fall within the 
doctrine of absolute privilege applied by the learned Chief 
Justice, to Sanjivi Reddi’s case. But the position becomes 
changed when one comes to deal with the charge or complaint 
in a collateral proceeding such as a civil suit for damages for 
defamation. The Full Bench decision would therefore have no 
application to this case. Reliance was again placed on behalf 
of the respondent on Peria Goundan v. Kuppa Goundant. The 
facts of that case do not seem to haye been given in the report 
very fully. I sent for the original records and found that the 
plaintiff was actually prosecuted by the police in that case and a 





1. (1925) 50 M.L.J. 460: I.L.R. 49 Mad. 315. 2 (1940) 2 M.L.J. 556. 
3. (1909) I-L.R. 32 Mad. 258. 4. (1919) 37 ML.J. 234. 
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charge was framed against him by the Deputy Magistrate of 
Salem but he was eventually acquitted. It is clear in those 
circumstances that the plaintif was actually prosecuted and a 
suit for damages for malicious prosecution was if I may say so 
with respect rightly held to be maintainable. 

For the above reasons I am constrained.to accept the appeal 
and dismiss the suit, but in the circumstances of the case I leave 
the parties to bear their own costs throughout. 

(Leave refused). 

K. S. Appeal allowed. 


——_—~- 
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Deed— Alteration after execution without consent of party to be charged 
—Effect if alteration material—Principles of English law applicable in 
India. 

The rule of English law relating to the effect of material 
alterations in adeed made after the execution by or with the consent 
ofany party to it but without the consent of those liable under it is 
applicable also in India. Such an alteration avoids the deed, not ab imito so 
as to nullify its conveyancing effect, but so as to prevent the person making 
the alteration or those claiming under him from putting thé deed in suit for 
the purpose of enforcing an obligation undertaken by it. A material altera- 
tion is one which varies the rights, liabilities or legal position of the parties 

A mortgage by conditional sale was evidenced by a deed of sale and by 
a deed of release of the same date. The plaintiffs in an action to redeem 
the mortgaged properties had madea hole in the deed of release as a result 
of which its date, 25th March, could be read as 26th March, the date borne 
by the plaintifPs copy of the sale deed. The Indian date in the deed had 
however not been tampered with, and the corresponding Christian date was 
ascertainable as 25th March, 1844. Further a hole had been made in the 
document after the words “has sold” but the word “shartia” (conditionally) 
remained sufficiently discernible. 

Heald. on those facts that the alterations were not material and that the 
deed of release could be relied on for the purposes of the redemption action 

Namdev Jayaram v Swadeshi Vyaporı Mondak, Lid. A.J.R. 1926 Bom. 
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Appeal from a decision of the High Court, Allahabad, 
dated 8th March, 1933, teversing a decision of the Additional 
District Judge, Moradabad, dated 12th January, 1931, which 
confirmed a decision of the Munsif of Chandansi dated 4th 
June, 1929. 


The facts are fully set out in the judgment. 
L. P. E. Pugh K. C. and J. M. Pringle for Appellants. 
J. M. Parekh for Respondent. 

Their Lordships’ judgment was delivered by 


S 


MR. M. R. Jayaxar.—The suit out of which this appeal 
arises was brought on the 8th September, 1928, by the appel- 
lants (plaintiffs 3-5) and respondents 29 and 30 (plaintifs 1 
and 2) against respondents 1-28, (defendants 1-28), claiming 
redemption of certain properties on the allegation that the 
deed of sale of the said properties dated the 25th March, 1844, 
executed by one Gulab Singh (the representative in interest of 
the plaintiffs) in favour of Het Ram and Tula Ram (the 
representatives in interest of the defendants) and an alleged 
agreement to transfer the said properties bearing the same date 
and executed by Het Ram and Tula Ram in favour of Gulab 
Singh formed one transaction and constituted a mortgage by 
conditional sale of the properties comprised in the sale-deed. 


In the plaint, the plaintiffs mentioned the 26th March, 
1844, as the date of the mortgage completed by the execution 
of the two documents and they filed with the plaint a certified 

_copy of the sale-deed (which is marked Exhibit I) bearing 
date the 26th March, 1844, and the original agreement to 
transfer of the same date (which is marked Exhibit B). The 
defendants, who represent the original mortgagees and their 
alienees, filed separate written statements, in which they denied 
the right of the plaintiffs to redeem on various grounds. 


On the 15th April, 1929, the Munsif, before whom the 
suit was filed, framed ten issues, of which only the following 
is now material :— 

“Did Gulab Singh execute a sale-deed in favour of Tula Ram and Het 
Ram on the 26th March, 1844, and did the latter on the same date ¢xecute an 
agreement to release the property.in favour of the former, as alleged on 


behalf of the plaintiffs? If so, by these documents did the ane intend to 
create a mortgage by conditional sale?’ 
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On the same date, the defendants 3 and 4 filed in Court 
the original sale-deed, which is marked"Exhibit A and bore the 
date, the 25th March, 1844. As this date did not correspond 
with the date in the certified copy filed with the plaint, the 
plaintiffs applied on the 23rd April, 1929, for permission to 
amend ‘the plaint by altering the date 26th March, to 25th 
March. The ground on which this amendment was sought was 
that the 26th March, was written on account of a clerical error 
but that the correct date was the 25th. This application was 
opposed by the defendants on various grounds. The Munsif, 
however, allowed the amendment of the plaint by his order 
dated.that 29th April, 1929. The issue was thereupon amend- 
ed by the addition of the words “now in view of the amend- 
ment of the plaint, 25th March, 1844”, after the words «26th 
March, 1844”, occurring in the issue as originally framed. As 
the issues involved in this case depend upon the wording of the 
two documents, it will be useful to set out their material 
portion :— 

“EXHIBIT—A. SALE-DEED. 


I, Gulab Singh,...do make sa valid and solemn declaration as 
follows :— u 

Five biswas of zamindari property (specified in the deed) . .. are by 
right of inheritance in my proprietary possession and enjoyment. Up to the 
time of tbis sale, which is correct, valid and free from the rights of others 
.... the property was in my proprietary possession and enjoyment. Now I 
have sold the above biswas with all the rights and appurtenances ..... for 
Rs. 2,550 of Kaldar coins....toHet Ram and Tula. .. The sale is 
valid, legal, correct and enforceable. It is free from pernicious and false 
conditions, I have received the entire amount mentioned above from tbe 
said vendees and have appropriated the same and made over the said pro- 
perty sold to them. Exchange of consideration has taken place between the 
parties. The vendees have ceased to have any claim in respect of the sale 
consideration and I, the vendor, have ceased to have any claim in respect of 
the said biswas sold. If in future anyone comes forward asa partner and 
co-sharer of the said property sold, I shall be liable to set upa defence in 
respect thereof- Hence, I, ina sound state of body and mind, have execut- 
ed these few presenta by way of a sale-deed, so that it may serve as evidence 
and be of nse whenever needed. 


Dated—25th March, 1844. . Sd Gulab Singh. 
EXHIBIT—B. AGREEMENT TO RELEASE. 

Thakur Gulab Singh .. . has sold (paper torn) the said qasba to these 
executents for Ra. 2,550 of the Kaldar coins and the mutation of names will 
pe effected in the Nizamat office, district Moradabad. Hence we have cove- 
nanted and given in writing that whenever Thakur Gulab Singh, vendor of 
the said vitlage, or his collateral heirs pay the amount of the sale-deed ina 
lump sum after expiry of the period of ‘twenty-five years, that is with 
effect from 1251 Fasli to 1275 Fasli, these executants or our heirs shall 
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willingly get the names of Gulab Singh or his heirs recorded in_and our names 
and those of our heirs exptinged from the papersof the Nizamat court, dis- 
trict Moradabad. We or our heirs shall put forth no excuses. If, perchance, 
we or our heirs put forth any excuse in accepting the amount of the sale- 
deed in respect of the said village, Gulab Singh or his heirs shall be author- 
ised to deposit the amount of the sale-deed in the Hon’ble High Court, get 
their names recorded and our names or those of our heirs expunged. We 
or our heira shall have no objection. After expiry of the period of twenty- 
five years, Thakur Gulab Singh or his heirs shall be authorised to pay the 
amount of the sale-deed whenever they may like it and get the property sold 
released from us or our heirs and representatives. We or our heirs shall 
have no objection. If we do so, it shall not be entertained in the Nixramat 
Court of the High Court. Hence we bave executed these few presents by 
way of a conditional agreement, so that it may serve as evidence and be of 
use whenever needed. 


Written on 26th March, 1844, corresponding to Chait Sudi 6th, 1251 
Fasli. Signature of Het Ram aforsaid. Signature of Tula Ram aforesaid.” 


It may be mentioned that the agreement to release, when it 
was filed with the plaint, had two holes, one just above and 
partly eliminating the date 26th occurring at the end of the 
document and the other after the words, “has sold” occurring 
in the first line. On the 18th May, 1929, when arguments were 
being heard, respondent 15 made an application alleging that 
the holes were made subsequent to the filing of the said docu- 
ment in Court. The Munsif enquired into the allegation and 
held that it was utterly baseless. On considering the effect of 
the torn parts of the document, he was of opinion that they 
were of no consequence and that the document was genuine. 
As the document purported to be more than 30 years old and 
was produced from proper custody, he admitted it, exercising 
the discretion vested in him under S. 90 of the Indian Evidence 
Act to presume that the signatures and attestations were 
genuine. 

On the main issue the Munsif held that Gulab Singh 
executed the sale-deed (Exhibit A), in favour of Het Ram and 
Tula Ram on the 25th March, 1844, and, on the.same date, Het 
Ram and Tula Ram executed the deed of agreement (Exhibit 
B) in favour of Gulab Singh, and that by these two documents 
the parties intended to create a mortgage by conditional sale. 
Accordingly, be ordered redémption of the property on 
payment of Rs. 2,550 to defendants 3-6, 8-18, 21-26 within six 
months. The property to be redeemed was specified in the 
decree. 

The defendants appealed to the Court of the eer 
District Judge of Moradabad on the 17th July, 1929. Their 
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appeal was heard on the 12th January, 1931, and the Judge 
delivered judgment confirming the findings of the Munsif. He 
agreed with the Munsif that the holes were made before the 
filing of the suit and that when the plaintiffs were about to file 
the suit and found that the date mentioned in the copy of the 
sale-deed was the 26th March, 1844, and the agreement bore 
the date, the 25th March, 1844, they thought that it would be - 
absurd that the agreement preceded the sale, so they or their 
advisers made a hole, so that the agreement might not read as 
of the 25th March, 1844, and it might be possible to read it as 
of the 26th March, 1844. He also found that the agent df the 
mortgapee Tula Ram.managed to procure an inaccurate copy of 
the sale-deed and handed it over to the plaintiff's ancestors, 
that, consequently, the plaintiffs or their predecessors could not 
be held responsible for the copy not being correct, and that 
fact did not in any way affect the genuineness of the agreement. 
On carefully considering the place and other details relating to 
the hole, he came to the conclusion that the date in the agree- 
ment was the 25th March, 1844, and that the hole was made to 
eliminate the figure “5” and the Urdu letter “pay” so that the 
date might be read as the 26th. 


It may be noted here that the vernacular date in the said 
agreement, namely, “Chait Sudi 6 1251 Fasli” was not tampered 
with and remained intact and that it-was possible, on a 
reference to the calendar, to find its equivalent Christian date, 
namely, the 25th March, 1844. On the question whether the 
Munsif had properly exercised his discretion to admit the docu- 
ment without proof under S. 90 of the Indian Evidence Act, he 
agreed with the Munsif and on a comparison of the signatures 
on the document of the executants and the attesting witnesses 
with their signatures on other documents he held that they 
tallied. As regards the hole in the earlier part of the document 
occurring after the words, “has sold” he held that though the 
paper of the document was torn at the place, the word “shartia” 
(meaning conditionally) could be seen in spite. of the torn 
portion, and that this word clearly indicated that Het Ram and 
Tula Ram admitted that the sale was a conditional one and that 
consequently the contract was one of mortgage and not of sale. 
A decree was passed accordingly. 


Against that judgment and decree the defendants appealed 
to the High Court of Allahabad on the 3rd February, 1931. 
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The appeal was heard as a second appeal by a bench composed 
of Iqbal Amad and Kisch, JJ. The learned Judges confirmed 
the findings of the lower Court that the transaction was a 
mortgage by conditional sale evidenced by the two documents, 
Exhibits A and B. They also beld that, in the second appeal, 
the genuineness of the agreement Exhibit B concurrently found 
by the lower Courts could not be challenged. But the learned 
Judges were of opinion that, having regard to the circumstances 
of suspicion to which they referred in their judgment, the Trial 
Court bhad not exercised a proper discretion in raising the 
presumption of genuineness of the agreement and admitting it 
in evidence without calling upon the plaintiffs to prove it. But 
they thought that that conclusion was not sufficient to dispose 
of the appeal as it would not be proper to overrule the discre- 
tion of the Trial Court and reject the document without sending 
the case back for re-trial and giving the plaintiffs an opportunity 
of supporting the presumption. This they thought unnecessary, 


as, in their opinion, the hole near the date was a material - 


alteration made in the document by the plaintiffs, which 
rendered the document void, so that it could not be used for the 
enforcement of the right to redeem the property in question. In 
the result, they allowed the appeal and dismissed the suit with 
costs, A decree was accordingly drawn up on the 8th March, 
1933. 


Against this judgment and decree, the plaintiffs 3-5 have 
appealed to His Majesty in Council. The principal question 
for determination is whether the holes, assuming that they were 
made by the plaintiffs as the lower Courts have found, were 
material alterations rendering the document void for any 
purpose whatever. As all the Courts below have concurrently 
held that the document in question is genuine, the finding was 
not challenged before their Lordships. . 


The rule relating to the effect of material alterations in a 
deed made after its execution, by or with the consent of any 
party thereto, as it prevails in English Courts, can be briefly 
summarised as follows :— 


“If an alteration (by measure, interlineation or otherwise) is made in a 
material part of a deed after its execution, by or with the consent of any 
party thereto or person entitled thereunder, but without the consent of the 
party or parties liable thereunder the deed is thereby made void. The 
avoidance however is not ab initio or so as to nullify any conveyancing effect 
which the deed has already had; but only operates ras from the time of 
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such alteration and so as to prevent the person who has made or authorised 
the alteration and those claiming under him, from putting the deed in suit to 
enforce, against any party bound thereby who did not consent to the altera- 
tion, any obligation, covenant or promise thereby undertaken or made. 

A material alteration is one which varies the rights, liabilities, or legal 
position of the parties ascertained by the deed in its original state or other- 
wise varies the legal effect of the instrument as originally expressed, or 
reduces to certainty some provision which was originally unascertained and 
as such void, or may otherwise prejudice the party bound by the deed as 
originally executed. 


The effect of making such an alteration without the consent of the party 
bound is exactly the same as that of cancelling the deed. The avoidance of 
the deed is not retrospective and does not re-vest or re-convey any estate or 
interest in property which passed under it. And the deed may be put in 
evidence to prove that such estate or interest so passed or for any other 
purpose than to maintain an action to enforce some agreement therein 
contained.” * 

It was urged before their Lordships that there was no 
decision of this Board authoritatively laying down whether that 
rule was applicable to Indian cases and, if so, with any and 
what modifications. Attention was invited to three decisions 
of this Board, one in 1861 and the other two in 1864. In the 
first of these cases Mussamat Khoob Conwur v. Baboo Mood- 
narain Singhl, the rule was applied in a modified form. 
The question arose in a suit in the nature of an ejectment 
to recover possession of certain properties and to set 
aside a sunnud or deed under which they were held, on the 
allegation that the deed had been altered after execution 
and its purpose entirely changed by the insertion of words 
of limitation creating hereditary rights. Lord Justice Knight 
Bruce, delivering the judgment of the Board, treated the 
alteration as if it affected merely the proof of the document, 
rendering it more suspicious and doubtful, but held that 


` the party responsible for the alteration could satisfactorily 


explain the existing state of the document by “corroborative 
proof, independently of the instrument, strong enoagh to rebut 
the presumption which arises against an apparent and presumable 
falsifier of evidence’. In the second case Ranee Surnomoyee 
v. Maharajah Sutteeschunder Roy Bahadoor® an ancient tenure 
of land, which was proved aliunde to have existed, was sought 
to be supported by a forged document. The Judicial Committee 





* HalsVury’s Laws of England; 2nd Edn. Vol. 10; p. 227, para. 287. 
1. (1861) 9 M.1.A. 1. 
2, (1864) 10 M.I.A. 123. 
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again trealed the forgery merely as affecting the proof of the 
document and observed that, where forged documents are pro- 
duced to support a case, that fact naturally creates suspicion, but 
if the Appellate Court has to deal with a just case, though 
foolishly and wickedly attempted to be supported by false 
evidence, such circumstances will not prejudice the judgment on 
the merits, when the case is supported by independent evidence. 
A similar view was taken in the third case Sevvaji Vijaya 
Raghunadha v. Chinna Nayana Chettt, 

It is clear from these decisions of the Board that the rule 
of law as stated above was not noticed therein; but that might 
be due to various reasons. It might be that the rule had not 
been fully evolved or settled beyond dispute at the date of these 
decisions. The question now arises whether there is anything, 
either in the evolution or policy of this rule, making it inappli- 
cable to Indian conditions. There is no doubt that the rule bas 
been gradually evolved a8 a result of English decisions. It is 
unnecessary to go into detail, beyond referring to the observa- 
tions of Sir George Jessel, M. R,, in the case of Suffell v. The 
Bank of England®. In that case, the Master of the Rolis had 
occasion to examine the policy and foundation of the rule, with 
a view to determining whether there was anything inits principle 
or origin requiring its restriction to deeds under seal only or 
whether there was good reason to extend its scope to all docu- 
ments in writing (like, for instance, Bank of England Notes). 
Examining the foundations’ and development of the rule, the 
Master of the Rolls said that he took the general law on the 
subject to be then settled beyond dispute. He observed? 
“The leading case, and which from the time of James I has 
always been so treated, is Pigot’s caset and whatever may be 
said of the first resolution in Pigot’s case, no doubt has ever 
been raised as to the second resolution, which is this ‘that when 
any deed is altered in a point material by the plaintiff himself, 
or by any stranger without the privity of the obliges, be it by 
interlineation, addition, raising, or by drawing of a pen through 
a line or through the midst of any material word, the deed 
thereby becomes void’. So that even if 2 single word which is 
material is erased, it destroys the instrument. It was next 





1. (1864) 10 M.I.A. 151. : 
2. (1882) L.R. 9 Q.B.D. 555. 3. (1882) L.R. 9 Q.B.D. 555 at 559. 
4. (1614) 11 Rep. 26. 
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decided that such rule of law which applies to deeds applied to 
documents not under seal. The case which decided this was the 
well-known case of Master v. Miller! decided in the year 1791. 
There Lord Kenyon, who was Lord Chief Justice of the 
Queen’s Bench, held that the rule which applied to instruments 
under seal applied to documents not under seal, ‘because’, he 
said, ‘no man shall be permitted to take the chance of com- 
mitting a fraud without running any risk of losing by the event 
when it is detected’.” 


Referring to the policy of the rule, Sir George Jessel 

observed :2 

“A man shall not take the chance of committing a fraud and when that 
fraud is detected, recover on the instrument as it was originally made. In 
sach a case the law intervenes, and says tha: the deed thus altered no longer 
continues the same deed and that no person can maintain an action upon it. 
In reading that and the other cases cited, I observe that it is nowhere said 
that the deed is void merely because it is the case of a deed, but because it 
is not the same deed. The deed is nothing more than an instrument or 
agreement under seal; and the principle of those cases is that any alteration 
in a material part of any instrument or agreement avoids it, because it there- 
by ceases to be the same instrument. And this principle is founded on great 
good sense, because it tends to prevent the party in whose favour it is made 
from attempting to make any alteration init This principle, too, appears 
to me as applicable to one kind of instrument as to another.” 

Is there anything in the principle or origin of this rule 
which makes it inapplicable to conditions prevailing in India? 
Their Lordships have no difficulty in answering the question in 
the negative. The rule is based on.“great good sense”. It is 
dictated by public policy and is independent of considerations of 
clime or race. It is consistent with the principles of equity and 
good conscience which have generally prevailed in India, unless 
they conflicted with Hindu or Mahommedan law. In their 
Lordships’ opinion, there is no such conflict, and there is no“ 
reason why the rule should not be made applicable to India. 


Their Lordships are not therefore surprised to find that the 
rule has in fact been adopted in Indian decisions which are 
numerous. It is enough torefer to a few, one from each of the 
important provinces. Subrahmania Ayyan v. Krishna Ayyan,® 
Mangal Sen v. Shankar Sahai,t Gogun Chunder Ghose v. 





1, (1791) 100,E.R. 1042: 4 T.R. 320: 1 Sm. L.C. 8th Ed. p. 857. 
2. (1882) L.R. 9 Q.B.D. 555 at 561. 
3. (1882) LL.R. 23 Mad. 137. 
4, (1899) 9 M.L.J. 368: LL.R. 25 AIL 580. 
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Dhuronidhur Munduh, Namdev Jayram v. Swadeshi Vyapari 
Mandali Ltd.2. Their Lordships are in complete accord with 
the views of Sir Richard Garth, C.J., where that eminent 
Judge, dealing with the argument that this rule belonged to the 
law of England and should not be made applicable to India, 
observed that he saw no reason why it should not and saw 
every reason why it should3. 
Applying this rule to the circumstances of this appeal, their 
Lordships find that the relevant alterations are the following :— 
(1) A hole above the date of the agreement, 26th March, 1844, 
occurring at the bottom of Exhibit B. About this alteration, the 
finding is that the letter “pay” and the figure “5” were taken 
away by making the hole, with the result that the date, as 
altered by the hole, could be read as the 26th. (2) A hole 
after the words “has sold” in the early part of the document. 
About this, the finding is that, though the paper of the document 
has been torn at the place, the word “shartia” (meaning condi- 
tionally) is sufficiently discernible. 
lf these alterations were material within the meaning of 
the rule stated above, there is no doubt that they would have 
the effect of making the agreement void and the plaintiffs 
would be unable to rely upon its contents for the purpose of 
enforcing any obligation, covenant or promise contained in it. 
The result would be that the covenant by the purchasers, Het 
Ram and Tula Ram, to release the property in the event of the 
vendor or his collaterals paying or depositing in alump sum the 
amount mentioned in the sale-deed after 25 years, would be 
unenforceable. The legal position would be as follows:—The 
document A, the sale-deed, 4nd document B, the agreement to 
«release, being part of the same transaction, would create, as 
soon as they were executed in 1844, the relationship of mort- 
gagor and mortgagee. This effect, which is the result of the 
execution of the two documents, would not be nullified by a sub- 
sequent alteration of one of them. Such alteration will not 
cause a0 avoidance of the altered document ab initio so as to 
nullify its conveyancing effect. It will operate only from the 
time when the alteration was made, which, according to the 
finding of the lower Courts, was at some date previous to the 
1, (1881) LL.R. 7 Cal. 616, i 


2. A.I.R. 1926 Bonr. 491. 
3. (1881) LL.R. 7 Cal, 616 at 619, 
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filing of the suit in 1928. In consequence of this, a suit for 
redemption of the property under the said mortgage would lie, 
but the period of 25 years mentioned in Exhibit B would not be 
available to the mortgagor. The result will be that the period 
of 60 years, which would apply to a suit for the redemption of 
the mortgage of 1844, according to the law operative at that 
date, will have long elapsed before the date of the present suit 
and it would be barred by limitation. 


To save this consequence, it is necessary for the plaintiffs 
to rely upon the 25 years’ period, at the end of which time 
would begin to run under the terms of the covenant mentioned 
in Exhibit B. This the plaintiff can only do if the alterations 
are not material. 


The question therefore arises, are the alterations 
mentioned above material alterations so as to invalidate 
Exhibit B? A material alteration has been defined in the 
rule as one which varies the rights, liabilities or legal position 
of the parties ascertained by the deed, etc. Do these two - 
alterations fall within that category? Their Lordships are 
clearly of opinion that they do not. The first alteration re- 
lating to the date is of no legal consequence for the reason 
that the corresponding date, Chait Sudi 6th 1251 Fasli, was 
left intact. It was therefore possible, by reference to the 
Indian Calendar, to find out the equivalent Christian date and 
their Lordships have been assured that,’on such reference, the 
25th March, 1844, would be found to be the corresponding 
date. So far, therefore, as this alteration is concerned, it did 
not cause, in the slightest degree, any variation in the rights 
and obligations of the parties. The 25th March might as well 
have been left out without any legal consequence on the effect 
of the document. As for the second alteration, it is equally 
immaterial ‘Phe finding of the Trial Judge and the first 
Appellate Court is (which has not been controverted before their 
Lordships) that, in spite of the torn paper, as observed by the 
District Judge who apparently knew the language, the word 
“shartia” is clearly discernible and that word would mean 
“conditionally” and nothing else. It was not in the plaintiffs’ 
interest to obliterate this word and there is also the additional 
circumstance that in the translation of this document set out in 
the High Court judgment, the last two lines mention in clear 
words that the parties had executed the document “by way of a 


1] THE MADRAS LAW JOURNAL REPORTS. 215 


conditional agreement, so that it may serve as evidence and be 
of use whenever needed.” This part of the document hag not 
been tampered with. It is therefore clear that this alteration 
is not material in the sense of altering the rights or liabilities 
of the parties or the legal effect of the document. 


On this point their Lordships find themselves in greater 
agreement with the view of the Additional District Judge than 
with that of the High Court. In many of the rulings mention- 
ed in the High Court judgment, the alteration was material, 
because it caused a variation of the rights, liabilities or legal 
position of the parties, as ascertained in the deed in its original 
state. In some of them, the legal effect of that document, as 
previously expressed. was varied. For instance, in the case of 
Govindasami v. Kuppusami,) the date was altered from 11th 
September, to 25th September. This certainly concerned the 
period of limitation. This case is also distinguishable on 
another ground. For, as pointed out in the judgment, the suit 
in that case was not based on any antecedent transaction for 
which the instrument was given as security. Inthe case of 
Namdev Jayaram v. Swadeshi Vyapari Mandali,2 the date May, 
1922, was substituted for October, 1920. This had the effect of 
extending the period of limitation and that affected the rights 
and liabilities of the parties under the contract. Their Lord- 
ships do not understand the Bombay case, as the High Court 
appears to have done, as laying down that an alteration in date 
is always material, irrespective of its effect upon the rights, 
liabilities or legal position of the parties. Similarly, the High 
Court was in error in relying upon the forging of the seal and 
signature of the Qazi on the copy of the sale-deed, Exhibit I. 
This alteration has nothing to do with Exhibit B, which alone 
had been in the possession of the plaintiffs. Exhibit I had come 
into the hands of the plaintiffs from the Karinda of the mort- 
gagees, under whom the defendants claimed. In no circum- 
stances could this alteration have any effect in rendering void a 
totally different document, namely Exhibit B. The High Court 
appears to have been equally in error in holding that the Trial 
Judge did not exercise a proper discretion in raising the pre- 
sumption of the genuineness of Exhibit B and admitting it in 
evidence without calling on the plaintiffs to prove it. It is 
ee ee ee ee Oe Ce Pe ee ee ee 


1. (1889) I.L.R. 12 Mad. 239. 2 AIR. 1926 Bom. 491. 


P.C. 
Nathu Lal 


v. 
Mt. Gomti 
Kuar. 


Mr. Jaye, 
kar. 
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difficult to understand the exact significance of this opinion 
when it is remembered that the High Court agreed with the 
finding of the two Courts below, that this document was 
genuine and refused to disturb this finding in second appeal. 
The Additional District Judge agreed with ihe Munsif and 
relied on his own comparison of the signatures appearing on 
the agreement with other signatures of persons who purported 
to have signed or attested the agreement. This certainly he 
was entitled to do. He apparently knew the language well and, 
as he says in his judgment, had carefully compared the signa- 
tures and found that they tallied. In these circumstances, if 
the Trial Court exercised its discretion under S. 90 and the 
Appellate Court saw no reason to interfere with it, the High 
Court should have found it difficult to overrule the discretion 
and reject the document. 

The only remaining point is whether the finding of all the 
the three Courts below, that the documents read together con- 
stitute a mortgage by conditional sale was erroneous. This 
point, however, was not stressed before their Lordships and it 
is, besides, in accord with the view expressed by the Board in 
Narasingerji Gyanagerji v. Panugantt Parthasaradhi.t 

The result is that the appeal will be allowed, the decree of 
the High Court set aside and that of the Trial Court restored, 
decreeing the plaintiffs’ suit with costs throughout. Respon- 
dents 1-28 will pay the plaintiffs’ costs of this appeal. 

Their Lordships will humbly advise His Majesty accord- 
ingly. 

Solicitor for Appellant: Hardcastle Sanders & Co. 

Solicitor for Respondent: Stanley Johnson & Alen. 

R. C. C. i Appeal alowed 





KS. — 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MnR, JUSTICE WADSWORTH. 
Kallam Narasareddi and another .. Petitioners™ (Petitioners) 
v. 
Thummuru Ranga Reddi .. Respondent (Respondent). 
Madras Agriculturists, Rekef Act (IV of 1938), S. 8—Scope—Promis- 
sory note on Ist July, 1933, in renewal of an earlier one—Paymenti, and ap- 


1. (1924) 47 M.L.J. 809: L.R. 51 LA. 305: LL.R. 47 Mad. 729. 
* CR.P. No. 18% of 1939. 18th December, 1940. 
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propriations towards interast and principal of renewed note made before 
ist October, 1937—If can be re-opened. 

A promissory note was executed on 1st July, 1933, for Rs. 391-15-1in 
renewal of an earlier promissory note for Rs. 255-15-0. The debtor bad paid 
on 4th September, 1934, Rs. 26-5-2 towards interest aad Rs. 110-2-10 towards 
the principal of the renewed promissory note of 1-7-1933. In a suit on the 
promissory note filed on 4th September, 1937, for the balance of principal 
and interest, ý 

Held, that the appropriations made on'4th September, 1934, cannot be 
undone and on that date the principal of the suit note was reduced to 
Rs. 281-12-3, (being Rs. 255-15-0 principal originally advanced and Rs. 25-13 3 
interest). The principal of the renewed promissory note will under S.8 
(explanation) be Rs. 255-15-0, and interest thereon outstanding on Ist 
` October, 1937, will be cancelled. 

Petition under S. 25 of Act IX of 1887 praying that the 
High Court will be pleased to revise the Order of the Court of 
the Subordinate Judge of Guntur dated the 31st March, 1939 


and made in I.A. No. 783 of 1938, in S.C. No. 189 of 1937. 

V. Subramanyam for Petitioners. 

K. Kameswara Rao for Respondent. 

The Court delivered the following 

JupGMENT.—On 1st July, 1933, the petitioner executed the 
suit promissory note for Rs. 391-15-1 which was in renewal 
of an earlier promissory note for Rs. 255-15-0. On 4th 
September, 1934, the petitioner made a payment of Rs. 26-5-2 
towards the interest and Rs. 110-2-10 towards the principal of 
the suit promissory note. The plaint was filed on 4th Septem- 
ber, 1937. On the basis of the Bench decisions, the appropria- 
tions made on 4th September, 1934 cannot be undone. The 
result is that as on this date the principal of the suit note is 
reduced to Rs. 281-12-3. This principal is made up of 
Rs. 255-15-0 being the principal originally advanced and 
Rs, 25-13-3 interest. Under S.8 (explanation) of Act IV of 
1938 the principal of the renewed promissory note will be 
Rs. 255-15-0 and the interest outstanding on Ist October, 1937, 
will be cancelled. It is not possible for the defendants to 
prove either that the appropriation towards the principal of the 
suit note was really towards that portion of the principal which 
consisted of the original principal], or that there was a sum in 
excess of Rs. 25-13-3 and subsequent interest outstanding 
towards interest as on 1st October, 1937. “The decision of the 
lower Court is correct and the revision petition is dismissed 
with costs. 

K. S, . —— Petition dismissed. 

a 


` Wads- 
worth, J. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRI. 


Nagasundaram Pillai .. Appellant* (Petitioner) 
v. 
Mathurbootham Aiyar .. Respondent (Respondent). 


Madras Agriculiurists’ Relief Act (IV of 1938), Ss. 19 and 20—A pplica- 
tions for stay or scaling down—If all co-judgment-debiors should join in 
application by another. 

There is nothing in S. 19 or S. 20 which compels all co-judgment-debtors 
who have claims as agriculturists to join in an application for stay or for 
scaling down filed by any other judgment-debtor. 

Gaja Gopi Reddi v. Pulla Rami Reddi, (1939) 1 M.L.J. 888: LL.R, (1939) 
Mad. 530, distinguished. ' 

Appeal against the order of the Court of the Subordinate 
Judge of Trichinopoly dated 29th November, 1939 and made 
in E. A. No. 1004 of 1939 in O. S. No. 51 of 1932. 

A. V. Narayanaswami Atyar for Appellant. 

K. V. Sesha Atyangar for Respondent. 

The judgment of the Court was delivered by 

Wadsworth, J.—In the light of the subsequent events this 
appeal is now only of importance so faras the question of costs 
is concerned. The appellant was the second defendant in a suit 
on a mortgage. The mortgage was executed by an individual 
of whom the appellant is one of the heirs. After the decree 
there were two applications to scale down the decree under 
S. 19 of the Madras Act IV of 1938, one by the ninth defen- 
dant, a stranger, and the other by the fourth defendant who 
is a co-heir with the appellant, but not a co-parcener. - There 


© was a dispute as to whether the appellant was or was not duly 


served with notice of these applications. For the sake of 
argument we will assume that he was served. The lower 
Court has held, quoting the decision in Gaja Gopi Reddi v. 
Pulla Rami Redd:,1 that the appellant cannot move under S. 20 
of the Act by reason of his failure to apply for scaling down 
at the time when the other co-defendants filed applications. It 
seems to us that this conclusion cannot be supported with 
reference to the terms of the Act. The decision quoted in Gaja 
Gopi Reddi v. Pulla Rami Reddi,! relates to quite different 


I ae 


* A.A.O, No. 99 of 1940. 25th November, 1940, 
1, (1939) 1 M.L.J. 888: I.L.R. (1939) Mad. 530, 
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facts, namely, the caseof successive applications by members of 
the same joint family which was the judgment-debtor. There 
is nothing in S. 19 or S. 20 which compels all co-judgment- 
debtors who have claims as agriculturists to join in an applica- 
tion for stay or for scaling down filed by any other judgment- 
debtor. It is'quite possible that the case of the appellant may 
be totally different on the facts and evidence from the cases of 
the fourth and the ninth defendants. There was, in our opinion, 
no obligation upon him to file his application as part of the 
proceedings initiated by his co-defendants. The decision of the 
‘lower Court is therefore erroneous. 


However since that decision was ‘passed the lower Court 
has entertained an application by the appellant for scaling 
down the decree under S. 19 andthe decree has been scaled 
down in his favour. There is therefore no longer any neces- 
sity to stay the execution. In the result therefore the appeal is 
dismissed. But the respondent will pay the costs of the appel- 
lant here and in the Court below. 


K. S. Appeal dismissed. 


— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE LAKSHMANA Rao. 
Hussain Khan alias Sulaiman Khan 
and another .. Appellanis* (Accused & 
' his father). 


iidr: Children Act (IV of 1920), Ss.21 (2) and 26 (1—Young person 
charged under S. 326, Indian Penal Code, pleading guilty—Sentence of Rs. 50 
fine—Notice under S. 21 (1) of Madras Children Act io father and direction 
under S- 26 (1) to pay ihe fine—Father not given opportunity to show thai ke 
had mot conduced to the commission of offence—Proper procedure. 

The first appellant a young person pleaded guilty to a charge under 
S. 326, Indian Penal Code, and he was sentenced by the Juvenile Court to pay 
a fine of Rs. 50. The second appellant, the father, was present in obedience 
to the notice under S. 21 (1) of the Madras Children Act and he was directed 
to pay the fine under S. 26 (1) of the Act. No opportunity was given to him 
to show that he had not conduced to the commission of the offence by the 
appellant nor was there any indication that the offence was due to any 
neglect of the father. 

Held, the order under S. 26 (1) imposing the fine should be set aside and 
the proper course was to commit the first appellant to the custody of his 


father on his executing a bond to be responsible for the good pehaviour of : 


the son, 


*Crl. Appeal No. 199 of 1%40. Ist August, 1940. 





Hussain 


In re. 


In re, 


Vasudeva 
Nambudiri 


v. 
Kayyumma. 
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Appeal against the order of the Juvenile Court, Vepery, 
Madras, dated 7th February, 1940 and passed in J.C. No. 49 of 
1940. 

P. A. Krishna Kutti Nair for Klan 

The Crown Prosecutor for the Crown. 

The Court delivered the following 

JupcmMENT.—The first appellant, a young person, pleaded 
guilty to.a charge under S. 326, Indian Penal Code and he was 
sentenced to pay a fine of Rs. 50. The second appellant the 
father ‘was present in obedience to the notice under S. 21 (1) of 
the Madras Children Act and he was directed to pay the fine 
under S. 26 (1) of the Act. But no opportunity was given to 
him to show that he had not conduced to the commission of the 
offence by neglecting to exercise due care of the first appellant 
nor does it appear from the report of the Probation Officer that . 
the offence was due to any neglect of the father. The order 
under S. 26 (1) of the Madras Children Act is therefore 
set aside and on the materials on record the proper course was 
to commit the first appellant to the custody of his father on his 
executing a bond to be responsible for the good behaviour of 
the son. The sentence of fine is therefore set aside and the first 
appellant will be committed to the custody of the second 
appellant on his executing a bond for Rs. 100 to be responsible 
for the good behaviour of the first appellant for one year. 


K.S. . Order varied. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRI. 


Thrikkateeri Ullanoor Manakkal 

Vasudeva Nambudiri .. Petttioner* (Respondent). 

v. $ 

Matanna Thediyil Kayyumma .. Respondent (Petitioner). 

Madras Agriculturists’ Relief Act (IV of 1938), S. 15—Assignee of o 
portion of the properties demised under a kanom—If lable to pay the reni 
due to jenmi and exiled to benefits under S. 15 of Madras Act IV of 
1938, 

An assignee of a part of the property demised under a kanom is liable 
by privity of estate to pay a proportionate part of the rent reserved under 
the lease, so long as he remains assignee, (Kunhi Sow v. Mulloli Chathu), 





*C. R. P. No, 854 of 1939. 16th September, 1940, 
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LL.R. 38 Mad. 86 followed) and by virtue of S.4l of the Malabar Tenancy 
Act the jenmi is entitled to recover the entire rent reserved under the lease 
from such assignee. The assignee of part of the demised property is there- 
fore entitled to claim the benefit of S. 15 of Act IV of 1938. 


Petition under S. 115 of Act V of 1908 praying that the 
High Court will be pleased to revise the order of the Court of 
the District Munsif of Walluvanad dated 24th October 1938 
and made in O. P. No. 151 of 1938. 

P. Govinda Menon for Petitioners. 

D. A, Krishna Variar for Respondent. 

The Judgment of the Court was delivered by 

Patanjali Sastri, J—The main question arising for deter- 
mination in this revision petition is whether an assignee of part 
of the properties demised on kanom is entitled to the benefit 
of S. 15 of the Madras Agriculturists’ Relief Act in respect of 
the arrears of michavaram due to the jenmi. The lower Court 
has held that he is, and the petitioner who is the fenmi contests 
the validity of that conclusion. 


The facts are briefly these. The petitioner demised five 
items of land on kanom to one Haji by Ex. A dated 11th 
December, 1907 for a sum of Rs. 136-11-5. Under this deed, 
the michavaram payable by the kanomdar was fixed at 50 paras 
and 6 narayams of paddy and one bunch of bananas ‘worth 
eight annas. There was a partition in Haji’s family in 1925, 
and three out of the five items comprised in the kanon: were 
allotted to his son Koya subject to the payment of 50 paras and 
4 annas which is practically the entire michavaram due to the 
jenmi. The respondent became entitled by assignment under 
Ex. B dated 13th March, 1937 to the interests of Koya in the 
three items aforesaid, and although a sum of Rs. 125 out of the 
consideration for the assignment was reserved with him for 
payment to the petitioner as arrears of michaveram due till 
then, he applied for relief ander S. 15 of the Act making the 
prescribed deposit. 


We have already held in C. R. P. No. 611 of 1939 that the 
assignee of the entire interest of a lessee in the property 
demised is entitled to claim the benefit of S. 15, but it is argued 
that as the respondent is an assignee of some only of the items 
demised in kanom and so not bound, even by privity pf estate, 
to pay rent as such to the landlord, he cannot claim such benefit. 

It is however clear that under the general law which has been 


Patanjali 
Sastri, J. 


Vasudeva 
Nambudiri 
v. 
Kayyumma. 
Patanjali 
Sastni, J. 
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applied to leases in Malabar (See Kunhi Sou v. Mulloli Chathu1) 
an assignee of a part of the demised property is liable by 
privity of estate to pay a proportionate part of the rent reserved 
under the lease, so long as he remains assignee: see Leake on 
Contracts (8th edition page 960); and Untied Dairies Lid. v. 
Public Trustee2. Though the respondent is liable on this basis 
to pay only proportionate michavaram to the jenmi, S. 41 of the 
Malabar Tenancy Act provides that: 

“ Arrears of michavaram or rent due to the landlord together with inte- 
rest, if any, payable on the same shall be a charge on the interest of the 
person from whom they are due in the holding in respect of which they are 
duc as at the time of the creation of such interest.” 

Thus not only is the respondent under a liability to pay, 
rent, founded upon privity of estate with the jenmi, but the 
latter is entitled, by virtue of the provision referred to above, 
to recover the’ entire rent reserved under the lease from the 
properties assigned under Ex. B. The respondent is thusa 
person by whom rent is payable to a jenmi, and, there being no 
dispute that he isan agriculturist as defined in the Act, is 
entitled to claim the benefit of S. 15. 


It was also contended for the petitioner that inasmuch as a 
sum of Rs. 125 out of the consideration for the assignment was 
expressly reserved with the respondent for payment to the 
petitioner, the respondent could not claim to have such arrears 
declared discharged. This contention must be rejected as the 
respondent’s agreement with his assignor to pay the sum 
reserved with him to the petitioner can have no bearing upon 
his statutory right to have such arrears wiped out under S. 15 
of the Act. It may be that the respondent, in a question with 
his assignor, will be bound to return to the latter the sum 
which he undertook to pay but did not in fact have to pay. 
That question does not arise here and we express no opinion 
upon it. 


The revision petition fails and is dismissed with costs, 
K.S. Petition dismissed. 





L (1912) 23 M.L.J. 695: LL R. 38 Mad, 86, 2. (1923) 1 K,B. 469 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr, JUSTICE WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRI. 


Pachigolla Satyanarayanamurthi ... Appellant* (Respondent— 
Petitioner—Plaints ff ) 
v. 
Satti Gangisetti .. Respondent (Petitioner— 
1st Defendant.) 


Madras Agriculturists’ Relief Act (IV of 1938), S. 19—Final decree of 
19th March, 1937, on mortgage—Private sale of some items of hypotheca on 
9th October, 1937—Vendee directed to pay decree-holder—Balance remaining 
unpaid by vendee, a non-agriculiurist—Debt scaled down to sero by operation 
of damdupat rwle—Vendee if can be impleaded and made liable for the debt 
as a non-agriculiurtst. 

After final decree on a mortgage some items of the hypotheca were sold 
on 9th October, 1937 and the vendee was directed to pay the mortgagee 
decree-holder. A portion of the purchase price remained unpaid when the 
debtor applied for entering up satisfaction of the decree, (more than twice 
the amount of the principal and costs having been paid towards the decree). 
The creditor sought to implead the vendee, a non-agriculturist, and make 
him liable for the balance due under the decree. 

Held, (i) that the vendee cannot be impleaded as he has no separate 
tights to agitate in the execution of the decree; (ii) that he was nota party 
to the decree and scaling down cannot be restricted to the judgment-debtor 
agriculturist’s interest in the property in his possession inasmuch as that 
will result in splitting up of the decree against the only party to the decree, 
and (iii) that the principle in Ramier v. Srinivasiah, (1940) 2 M.L.J. 872 (C. 
R. P. No. 1574 of 1938) will not apply in that the vendee was not a party to 
the suit. 


Appeals against the orders of the Court of the Subordinate 
Judge of Amalapuram dated 10th October, 1939 and passed in 
C. M. P. No. 286 of 1938 and E. A. No. 308 of 1938 in O. S. 
No. 30 of 1935 etc. 

P. Satyanarayana Rao and M. Balakrishnamurthi for 
Appellant. 


V. Viyyanna for Respondent. 


The judgment of the Court was delivered by 


Wadsworth, J.—The first two cases are alternative one to 

the other, being an appeal and a revision against an order scalin g 

down a decree under S. 19 of Madras Act IV of 1938, C.M.A. 

No. 119 of 1939 arises out of the same decree and is preferred 

SP en ee 
*C.M.A. Nos, 118 and 119 of 1939. 


an 
GRP. No. 511 of 1939. 17th October, 1940, 


Wads- 
worth, J, 
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against an order declining to implead the purchaser as a party 
to the final decree. 

The facts are simple. In 1936, there was a preliminary 
decree on a mortgage of 1930. On 3rd February, 1937 a 
portion of the hypotheca was sold and the sale proceeds were 
paid to the mortgagee who released that part of the hypotheca. 
On 19th March, 1937, there was a final decree for sale of the 
balance of hypotheca. On 9th October, 1937 there was a 
further private sale by the mortgagor comprising the greater 
portion of his remaining interest and the purchaser paid 
Rs. 25,000 out of thesale price to the mortgagee, the balance of 
the sale price being retained for future payment. In this state 
of affairs, when the mortgagor retained his interest in only a 
few items of the bypotheca, he filed an application to scale down 
the decree under S. 19 of Act IV which had recently come into 
force. By way of counterblast to this application, the decree- 
holder filed an application to implead the purchaser as a party 
to the final decree and he opposed the scaling down application 
on the ground that it should not enure to the benefit of the 


‘ purchaser who was not an agriculturist. The lower Court 


repelled his contentions and scaled down the decree at the 
instance of the mortgagor and declined toimplead the purchaser 
pendente lite. 

The argument before us on behalf of the decree-holder 
who is the appellant here, is briefly this:—When Act IV of 
1938 came into force, there was already a liability imposed on 
the purchaser by reason, of his purchase to satisfy this decree by. 
the sale of those items which had been transferred to him. 
Though the mortgagor was still liable for the decree, it is 
argued that he was-entitled to have the decree scaled down only. 
to the extent of his subsisting interest in the hypotheca as it 
stood when thé Act came into force and’ we are asked to amend 
this decree 80 as to provide for the sale of those items trans- 
ferred to the purchaser for the full amount of the decree as 
originally passed and for the sale of those items retained by the 
mortgagor only for the amount of the decree as scaled down. 
We have held in C.R.P. No. 1574 of 1938 that when there is a 
decree against two persons one of whom is an agriculturist and 
the other js not, the decree may be scaled down as against the 
agriculturist judgment-debtor and left intact as against the 
non-agriculturist judgment-debtor, suitable modifications being 
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made in the form of the decree. ` But what we are now asked 
to do is to alter this decree so as, in eff:ct, to give one decree 
against the only judgment-debtor and another decree against a 
person who was not a party to the suit and against whom no 
decree has heen passed. We are unable to see how S. 19 of 
Act IV of 1938 empowers us to proceed in this manner. It is 
true that we have held in C. R. P. No. 1734 of 1939 Palani 
Goundan v. Peria Goundan! that an assignee from a judgment- 
debtor may if he is an agriculturist claim the benefits of S. 19. 
But this decision is no warranty for holding that when the 
sole judgment-debtor on the record is an agriculturist, the 
scaling down of the decree should be restricted so as not to 
affect any portion of the property covered by the decree 
which has come into the hands of a non-agriculturist after the 
suit. We are of opinion that the decision of the lower Court 
on the main question is correct and see no point in impleading 
the purchaser who has no separate rights to agitate in the 
execution of this decree. 

The appellant has also raised the question whether Act IV 
of 1938 is slira vires so far as it affects negotiable instru- 
ments. This ig a matter which only arises in the process of 
scaling down the decree and in respect of that contention we 
are governed by the decision of the Full Bench in Nagaratnam 
v. Seshayya.2 

The appeals and the revision petition are therefore dismis- 
sed with costs (one set in each of the two civil miscellaneous 
appeals). 

We give the necessary certificate under S. 205 of the 
Government of India Act that the case involves a substantial 
question of law as to the interpretation of the Government of 
India Act. 

K. S. Appeals and petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR, Justice KING. 
K. G. Govindarajulu Naidu -. Petitioner* (Defendant) 


v. 
M. S. Gopalaswamy Chetty and 
another -- Respondents (Plaintiffs). 


1. (1940) 2 M.L.J. 887. 
2 LLR.19%39 Mad. 151: (1939) 1 M.L.J. 272 (F.B.), 
"C. R. P. Nos. 722 and 723 of 1937. 13th August, 1940, 
2 
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Transfer of Property Act (IV of 1882), S.76—Usufructmary mortgagee 
from legsee—If can be proceeded against by the landlord for rent or jodi due 
on the property. 

S.760f the Transfer of Property Act, deals only with the relative 
rights and duties of the mortgagor and mortgagee and cannot confer ona 
landlord the right to proceed directly against a usufructuary mortgagee 
from his lessee for rent or jodi due to him. 


Petitions under S. 25 of Act IX of 1887 praying that the 
High Court will be pleased to revise the decrees of the Court 
of the District Munsif of Krishnagiriin S. C. S. Nos. 1 and 9 
of 1937 respectively. 

C. S. Venkatachars and D. Ramaswami Aiyangar for 
Petitioners. 

Alladi Ramaswamsi Atyar for Respondents. 

The Court delivered the following 


JupGMENT.—These petitions arise out of Small Cause suits 
filed by a landlord for rent or jodi due to him for faslis 1343, 
1344 and 1345. He has however not sued his original lessee 
but has sued the petitioner who is a usufructuary mortgagee, 
from that lessee. The District Munsif has given him a decree 
on the ground that the provisions of S. 76 (c) of the Transfer 
of Property Act lay it down that a usufructuary mortgagee in 
possession of the mortgaged property is bound to pay the land 
revenue or similar public charges due on that property. This 
decree has been challenged in revision. It is argued that S. 76 
of the Transfer of Property Act deals only with the relative 
rights and duties of the mortgagor and mortgagee and cannot 
possibly confer upon a third party to the mortgage the right 
of proceeding directly against the mortgagee for the recovery 
of rent. This objection seems to me unanswerable and is 
supported by the authority of Sachindra Mohan Ghose v. 
Commissioner for the Port of Calcuttat 

The respondent, however, although he does not seriously 
attempt to stipport the argument adopted by the learned District 
Munsif contends before me that he is entitled to proceed against 
the petitioner on the ground that he has recognised the transfer 
of the lease by way of the mortgage and has accepted rent 
from the petitioner for five faslis before the faslis with which 
these suits deal. I have analysed such evidence as is available 
and I find that it is-true as a matter of fact that the defendant 
has paid the rent for faslis 1338 to 1342. There is nothing 





1. (1937) 66 CL.J. 10. 
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however in the documents filed in the case to prove that he Govinda- 


paid this rent as the assignee of the mortgagor or in substitu- ae i 
tion for the mortgagor’s liability to pay and that he did not 7. 


pay it as agent of the mortgagor. On the evidence put for- swamy 
ward in the case therefore there is no material for any positive Chetty- 
finding as to the capacity in which the petitioner paid. So far 
as the plaint is concerned it is quite clear that the claim was 
not made upon this principle of law at all The only ground 
upon which the claim was made was that the defendant as 
mortgagee was in actual use and occupation of the land. In 
his written statement the defendant pleaded that there was no 
contract between him and the plaintiff and further asserted that 
his mortgagor had actually sold the equity of redemption to 
one Venkatasami Naidu and that it was Venkatasami Naidu 
írom whom the plaintiff should seek payment of the rent. I 
understand that the plaintiff thereupon attempted to implead 
Venkatasami Naidu but that the Court refused. to allow the 
application which was belated. This state of the pleadings will 
amply show that there was no obligation at all upon the defen- 
dant to explain the capacity in which he actually paid the rent. 
It is now argued finally on behalf of the respondent that I 
should call for a finding on this question, namely, whether the 
defendant paid the rent during the preceding five faslis as 
agent for the mortgagor or in substitution for him. In view of 
the fact that the plaintiff did not base his claim upon the previ- 
ous payment and did not even refer in his plaint to the fact of 
the previous payment by the defendant, I see no reason why I 
should order a remand to establish a matter which was clearly 
outside the scope of the suits as laid and as defended. 

The result is that the decrees of the learned District 
Munsif cannot be upheld and must be set aside. These peti- 
tions are accordingly allowed and the plaintiff’s syits dismissed 
with costs throughout. 

K. S. Petitions allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE BURN AND MR. JUSTICE MOCKETT, 


.The Public Prosecutor ae. Appellani* 
. _ wv. . . . Public 
Munigan alas Munisami .. Respondent (2nd Prosecutor 


e, T. 
accused, prisoner). Muaigan. 
"Cr. Appeals Nos. 574 and 657 of 1940. 2%h October, 1940. 
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Criminal Trial—Statemenis made by accused—Absence of voluntary 
character—Persistent questioning by Police during custody—Answers whether 
con be taken into accownt against accused—Madras Police Standing Orders 
O. 583—Effect. 

O. 583 of the Madras Police Standing Orders states quite clearly that 
once an accused person has been arrested, the Police are strictly forbidden 
to interrogate him or press him to make a statement. Where in a case of 
murder the accused was interrogated once when he was in the custody of 
the jail anthorities and twice when he was in the custody of the police and 


_ it appeared that he was pressed to give the answers which he did relating 


to the crime, 


Held, that the statements made by the accused were not voluntary and 
the Court could not attach any importance to them. E 


Katoru Chinna Papiah v. Emperor, 1939 M.W.N. 174, and Emperor v. 
Taduturu Pohigad#, 1939 M.W.N. 133, referred to. 

Appeal under S. 417 of' the Code of Criminal Procedure, 
1898, to set aside the order of acquittal of the aforesaid respon- 
dent (second accused) by the Sessions Judge of North Arcot in 
S. C. No. 18 of 1940 on bis file for an offence under S. 302, 
Indian Penal Code and to convict the said accused for the said 
offence and appeal against the conviction and sentence passed by 
the Sessions Judge of the Court of Session of the North Arcot 
Division in Case No. 18 of the Calendar for 1940, for an 
offence under S. 201 (1) Indian Penal Code. 


The Public Prosecutor (V. L. Ethiraj) for the Crown. 
C.K. Venkatanarasimham for Accused. 
The judgment of the Court was delivered by 


Mockett, J.—In this case the Public Prosecutor on behalf 
of the Provincial Government has appealed against the acquittal 


ona charge of murder of one Munigan alias Munisami, who 


was the second accused in S. C. No. 18 of 1940 tried by the 
learned Sessions Judge of North Arcot Division at Vellore. 
This accused was charged with another, one Chinnasami alias 
Chenga Redd?, with the murder on the 9th of February 1940 of 
a woman, one Thayarammal, near the village of Kainoor. There 
is no question whatever that Thayarammal was murdered. Her 
body was found on the morning of the 10th of February, and, 
according to P. W. 1, the doctor, there were three external 
injuries, wounds on it, and it is obvious that great violence: had . 
been used that could have been caused by M. O. 1, a bill-hook 
which is go commonly in evidence in these cases. According to 
the doctor, the death of Thayarammal might have occurred at 
about 2-30 in the morning on the 10th.of February, which was 


I) THE MADRAS LAW JOURNAL REPORTS. 229 


a Saturday. Before the learned Sessions Judge the first and the 
second accused were acquitted of murder, but the second accused 
has been convicted under S. 201 of the Indian Penal Code and 
has been sentenced to rigorous imprisonment for five years. 
Thayarammal, the deceased woman, had been kept for 
sometime by the first accused and the witness Munisami Reddi 
(P. W. 8). There is said to be a motive at the back of this 
murder, namely, that the second accused had been on intimate 
terms with Thayarammal’s sister Salammal (P. W. 7) and it 
was suggested in evidence that the deceased was attempting to 
arrange the marriage of Salammal to the brother of P. W. 14. 
Indeed the marriage was said to have been fixed for the 11th of 
February. This action of the deceased is said to have been dis- 
pleasing to the second accused and to have influenced him in 
taking the life of Thayarammal. It was alleged at the trial too 
that the motive which was supposed to have influenced the first 
accused was that the first accused was endeavouring to persuade 
the deceased to discard P. W. 8 in his favour and that the 
deceased was not willing to do so. It is enough to summarise 
the alleged motive in that way. It rested largely on the evidence 
of P.Ws. 4, 5 and 7, and a great deal of it unquestionably was 
derived from statements said to have been made by the deceased 
woman. There are a number of statements attributed to the 
deceased woman which have been admitted in evidence which 
were wholly inadmissible. We would invite the learned Sessions 
Judge’s attention to a recent decision of the Judicial Committee 
in Narayanaswami v. King Emperor! In this case Lord Atkin 
explained the provisions of S. 32 as applicable to murder cases 
and after that authority there should be little reason for the 
burdening of the record with statements of persons who subse- 
quently died, which are totally inadmissible, as is unhappily 
frequently the case. The evidence against the second accused 
is almost entirely derived from the statements made by himself 
accompanied by the, fact, the undoubted fact, that he was on that 
evening in the company of the deceased woman. It appears that 
on the night of the 9th, the woman, Thayarammal, who was 
living in the house of P. W. 4, went to lie down and the next 
morning she was found to be missing. It was supposed she had 
gone to the fields to work, but no trace of her could be found 
and so enquiries were set on foot and, on February the 10th, 


1. (1939) 1 M.L.J. 756. 
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P. W. 61,.seeing a crowd, went to it and there saw the body of 
the deceased woman. She still had some of her jewellery. upon 
her, but one article of jewellery, a pair of kammals marked M. 
O. 2 in this’case, was missing. The course of events. after- 
wards was as follows: P.W. 4 made a report,. which is the first 
information report in this case and which is marked Ex, D, and 
it is interesting to note in that report that P.W. 4 supposes that 
the likely criminals were the first accused and P.W. 8. On the 
11th February the first accused was arrested and on the 12th the 
second accused was arrested. The second accused was remanded 
to the Sub-Jail at Arkonam and remained there until the 17tb, 
on which day the Circle Inspector (P. W. 19), after obtaining 
permission of the Sub-Magistrate questioned him in jail. It is 
quite obvious that he. made a statement which the: Circle 
Inspector wished to use under the provisions of S. 27 of ,the 
Evidence Act. That is evident because an application was made 
to the Sub-Divisional Magistrate at Ranipet to have the accused 
transferred to police custody. The requisition on which that 
order was made is Ex. H and the order thereon is Ex. H-1. In 
it, the Circle Inspector says: I, 

“I interviewed Munigadu alhas Muniswami in the Arkonam Sub-Jail and 
he promises to show the place where he had kept the kemmals in 
question.” 

But it must be remembered that in his evidence the 
Inspector tells us that he had been “enquiring him”, which 
presumably means questioning him. The accused was taken in 


charge by the Inspector and was again questioned in the Sub- 


Jail premises, outside his cell, panchayatdars having'’ been 
introduced into the jail for the purpose of hearing what he was 
going to say. One of them is Varadarajulu Naidu wHo gave 


” evidence in this case as P.W. 20. According to the Inspector, 


the second accused then stated that the kammals worn by the 


_ deceased Thayarammal had been handed over to him by one 


Valliammal and that he secreted them by’ the side of his 
house and would show the place and make recovery of the 
jewels; and the second accused also said that the kammals 
had been removed from the ears of the deceased and handed 
over to him immediately after ‘Thayarammal was murdered. 
This statement was given in evidence in that form by the 
Inspector, but it was actually reduced to writing and signed 
by the Inspector and mediators and it is Ex. J. in this 
case. In it the second accused made a long statement of which 


ry . 
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the learned Sessions Judge has admitted the following. It 
begins in the middle of a sentence with the words “Cut 
Thayarammai’s neck”. Who it was that cut we are not allowed 
to know. 

“He cut with knife. Valliammal removed the kammal and gave it to me. 
I have kept the said kammal by the side of my house. I shall now show 


that spot. The said spot isin Xainoor. If Iam taken, I shall take out and 
give the said kamma!.” 


The accused did produce the kammal from a cattle shed by 
the side of his house in Kainoor village. But that was not all- 
According to Ex. J-3 and the evidence of the Circle Inspector, 
after the property was taken out, the accused was further 
questioned about the knife with which Thayarammal was cut 
and in reply to that the accused said that the knife with which 
Thayarammal was cut was the knife which his father Thangi 
Reddi had brought that day from Thangavelu Mudaliar of Kai- 
noor for cutting fibre, that after cutting Thayarammal he kept the 
said knife in his house and that his younger sister Ayammal 
took away the said knife and gave it in the house of the said 
Mudaliar; and he showed the house of the Mudaliar. The 
procedure adopted by the police in this case is, in our opinion, 
to be condemned. It appears to be in breach of the Standing 
Orders of the Madras Police. O. 583 (Madras Police Standing 
Orders) states quite clearly that, once an accused person has 
been arrested, the Police are strictly forbidden to interrogate 
him or press him to make a statement. But the Circle 
Inspector’s own admission is that the accused was interrogated 
more than once; he was apparently interrogated not less than 
three times, once when he was in the custody of the jail author- 
ities, and twice when he was in the custody of the police. We 
are furthermore satisfied thai he was pressed to give these 
answers although P. W. 19, the Inspector, says that he made 
the answer about the bill-hook immediately or being questioned 
and without hesitation. P. W. 20, who is of sufficient respect- 
ability to be summoned to be present at the questioning of 
prisoners, stated that the second accused was hesitating for 
about ten minutes before he replied to the Circle Inspector 
about the knife. This aspect of the case appears tp have been 
wholly overlooked in the lower Court. This Court has on many 
occasions expressed its view with regard to the questioning of 
persons in custody. Naturally, persistent questioning may 
negative the impression that statements are voluntary. There 
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‘are two decisions of this Court reported in Kataru Chinna 


Papiah v. Emperorl, and Emperor v. Taduturu®, which contain 
expressions of opinion by two different Benches on this aspect. 
It would be extremely dangerous to attach any importance to 
statements made in these circumstances. There is however the 
fact that the second accused produced M. O. 2 from the shed of 
his house and there is the further fact that in consequence of a 
statement made by him an aruval was produced. There was 
however no blood upon the aruval detectable. There remains 
the statement Ex. S which the accused made at the Magistrate’s 
Court and his statement at the Sessions Court. In Ex. S the 
accused said in answer to a long question put to him by the 
Magistrate which was really a summary of the facts alleged 
against him, “I did not know that Salammal was going to be 
married. The first accused asked me to bring Thayarammat 
for the bioscope. I and the first accused are very friendly. 
Some enmity there is between P. W.9 and the first accused. 
One night the first accused and P.W. 9 quarrelled. Accused 1 
told Thayar “I told you that you should not talk to P. W.9. 
Why do you talk to him?” and forbade her doing so. On the 
night of the murder, accused 1 said to me “Bring Thayar- 
ammal. We shall go to the bioscope at Arkonam.” Myself, 
accused 1 and Thayar used to come to the bioscppe. That day 
near the field of Adinarayana Reddi, Accused 1 asked me to 
hold Thayarammal’s hand or arm. Accused 1 cuit Thayar. I 
then went home. Accused 1 went away to the field to the 
place where sheaves lay.” After the statement was read out to 
him, the accused added, “Next day, at day-break on the day on 
which the police brought Accused 1, Accused 1 gave M. O. 1 to 
me asking me to ‘keepit’”. It was contended that, on that 
statement, the Court was entitled to draw the inference that this 
man was responsible for the murder of the deceased and cases 
were cited to tHe lower Court to establish the principle on which 
such an inference could be made. Those cases were of the 
class where a single man is seen in the company of a person 
who is at or about that time clearly murdered and who in addi- 
tion is found soon after in possession of jewels ‘taken from the 
body of the deceased and who further gives no explanation 
which ‘is reconcilable with the truth. This is not such a case. 


———— On 
1. 1939 M.W.N. 174 (Crl.). 2. 1939 M.W.N. 133 (Crl.). 
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It must be remembered that, putting it at its highest, the only 
evidence against the accused was that of P. Ws. 10 and 11 who 
said that they saw him in the deceased’s company at 9 and 10 
P.M. respectively on the night of the 9th February. But there 
is the accused’s own statement admitting his presence with the 
deceased but giving an explanation as to why he was in her 
company, namely, that he had been asked by the first accused to 
fetch her. He furthermore does not admit his guilt. The 
most he admits is that the first accused asked him to hold 
Thayar’s hand. He has not said that at that time the first 
accused had an aruval in his hand or had said or done anything 
to indicate that he contemplated violence against Thayarammal. 
That such a statement may arouse suspicion against the second 
accused cannot be doubted; but it is not such a statement as to 
raise the irresistible presumption of guilt which may arise in 
other cases on totally different facts. It is possible that there 
may be some truth underlying the accused’s story. It is far 
from certain that he is guilty of murder. On these facts there 
is necessarily that element of doubt to which an accused person 
is always entitled. So far as the appeal against the acquittal is 
concerned it must, in our view, be dismissed. 


But the accused is also an appellant in Cri. App. No. 657 
of 1940 against his conviction under S. 201 of the Indian 
Penal Code. The facts which we have set out are sufficient for 
the purpose of considering this appeal also. Taking the 
accused’s own statement and putting it as much in his own 
favour as one can as we have done for the purpose of the 
appeal of the Crown, after being present at a murder, he took 
from the man who, according to him committed the murder, a 
kammal which was unquestionably the property of the deceased 
and had hid it, and we know that he produced it. It cannot 
possibly be said that on these facts the Court was not entitled 
to take the view that, when he hid this article of jewellery, he 
hid it with the intention of screening the offender, whoever he 
was, from legal punishment. We think therefore there is no 
substance in the appeal by the second accused and that appeal is 
also dismissed. 


B.V.V. * Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE PANDRANG RAO. 


P.P. Ar. Rm. Sp. Ramanathan Chettiar 
by tnother and guardian Meenakshi 
Achi ; .. Petitioner” (4th Defen- 
dant) 
v. 
A. R. R. M. Somasundaram Chettiar .. Respondent (Plaintiff). 


Civil Procedure Code (V of 1908), O. 32, r. 15—Application after final 
decree for appotniment of guardian ad litem of mentally infirm defendani— 
Application necessitated by need to apply under S. 190of Madras Act IV of 
1938—Necessity to hold judicial inquiry and allow evidence to be adduced. 


The petitioner, the mother of the judgment-debtor who was mentally - 
infirm, applied under O. 32, r. 15 Civil Procedure Code, for the appointment 
of a guardian ad item to apply for scaling down the decree debt. The 
petitioner was desirous of adducing evidence especially in the shape ofa 
doctor’s certificate, but no opportunity was given for this purpose as the 
lower Court was of opinion that the production of the medical certificate 
would not advance the case any further. In revision, 


Held, that as the effect of the dismissal of the application would be to 
prevent the application of the provisions of Madras Act LV of 1938 to a case 
to which they may apply, it was incumbent on the Court to hold a judicial 
inquiry and allow the parties to adduce evidence. 


Petition under S. 115 of Act V of 1908 and S. 224 of the 
Government of India Act praying that the High Court will be 
pleased to revise the order of the Court of the Subordinate 
Judge of Devakottai dated 31st October, 1939 and made in 
T. A. No. 706 of 1939 in C.M.P. No. 2749 of 1939 in A.S. 
No. 237 of 1934 on the file of the High Court, Madras. 

V. Ramaswami Aiyar for Petitioner. 

A.V. Viswanatha Sastri for Respondent. 

The Court delivered the following 

JupcmMEnT.—This is a petition to revise the order of the 
Subordinate Judge of Devakottai dated 31st October, 1939, 
dismissing an application made under O. 32, r. 15, Civil Pro- 
cedure Code, for the appointment of a guardian ad litem of the 
fourth defendant in O. S. No. 208 of 1932 on his file. The 
application was made necessary by reason of the fact that after 
the suit had been finally disposed of by this Court in appeal, 
an application was presented on behalf of the fourth defendant, 
who is a major, by Bis mother as guardian ad litem to apply 





* C. R. P. No. 2378 of 1939 and 
C. M. P. No. 1048 of 1940. 27th September, 1940. 
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the provisions of the Madras Agriculturists’ Relief Act (1V of 
1938) to the decree passed in the appeal. That petition to apply 
the provisions of the Madras Agriculturists’ Relief Act as well 
as this petition for the appointment of the mother as the 
guardian ad litem were both remitted to the lower court for 
disposal. Reliance had been placed in support of the application 
for appointment of a guardian ad litem on the provisions of 
O. 32, r. 15, Civil Procedure Code. The case put forward 


before the Court below was that the fourth defendant, though. 


a major, was mentally infirm and unable to manage his affairs. 
The lower court instead of holding a regular judicial inquiry 
which is contemplated by r. 15 appears to have thought that it 
was sufficient to rely on the previous history of the litigation 
and on its own opinion formed after looking at the fourth 
defendant and eliciting answers to some questions. It would 
appear . that the petitioner was desirious of adducing evidence 
-especially in the shape of a doctor’s certificate, but no opport- 
unity was given for this purpose as the lower court was of 
opinion that the production of the medical certificate would not 
advance the case any further, a view which it is difficult -to 
justify in the circumstances. There is no doubt that in a 
matter of this kind where the consequence of a dismissal of the 
petition would be to prevent the application of the provisions of 
the Madras Agriculturists’ Relief Act to a case to which they 
may apply, it was incumbent on the court to hold a regular 
judicial inquiry and desirable to invite the parties to adduce 
proper evidence even if the parties were. somewhat indifferent, 
for, otherwise justice could not be done. It seems as if 
the petitioner must have been under the impression that the 
date on which the petition was finally disposed of was not the 
date on which evidence was to be taken but ihat the fourth 
defendant was merely to be produced and that some other date 
would be fixed for inquiry. In any case I, have no doubt that 


the disposal of this petition has been very unsatisfactory and, 


that serious injustice might be done if things are allowed to 
remain in the present state. There has been no inquiry of the 
kind contemplated by law in this matter and the order made by 
the Subordinate Judge without proper inquiry must be deemed 
to be an order passed in the irregular exercise’ of his jurisdic 
tion. The learned Judge says that it may be that the fourth 
defendant is not very intelligent or a little weak in intellect. 


Subba Rao 
In re. 
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Then he goes on to observe that the fact that he isa man of 
weak intelligence is not a sufficient ground to hold that he is an 
insane man or to appoint a guardian-ad-litem for bim. This 
proposition is one which cannot be accepted as correct. It 
depends certainly on the degree of weakness of intelligence. If 
the weakness is very great and such as to make the fourth 
defendant incapable of protecting his interest when being sued 
or when suing he would certainly come within the protection 
given to such persons by O. 32, r. 15. Moreover, the lower 
court appears to have relied too much on the fact that the 
fourth defendant appeared in Court when called upon, a perfect 
ly natural proceeding when it is remembered that he was asked 
to be present and he was brought by his own mother to Court. 
Then again, it is said that the fourth defendant was able to give 
coherent answers after understanding the questions put to him. 
In the absence of the questions and the answers it is impossible 
for a Court of revision to decide whether the conclusion come 
to on this particular aspect of the case is justifiable. In any 
case it seems to me that the interests of justice require that a . 
matter of this importance should not be decided in this unsatis- ` 
factory and almost unjudicial fashion. The order of the 
Subordinate Judge is therefore set aside and the petition is 
remanded to the Court below for fresh disposal according to 
law after giving both parties an opportunity to adduce evidence. 
The costs of this petition will abide the event and should be 
provided for in the revised order of the lower court. 

The application (C. M. P. No. 1048 of 1940) to let in 
additional evidence in revision is dismissed, as an opportunity 
has now been given to adduce evidence in the lower court. 

KS. Petition remanded. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT:—MR. Justice BURN AND Mer. JUSTICE 


- MOCEKETT. 


Muddamsetti Subba Rao and another .. Prisoners* (Accused) 
Nos. 2 and 3. 
Indian Penal Code (XLV of 1860), Ss. 147, 148 and 149—Rioting 


resulting in death of one and severe hurt to others-—-Conviction of accused 
under Ss. 148 and 149 Penal Code—Whether sustainable. 





*R. T. No. 166 of 1940 and Crl. Apps. Nos. 660, 
661 and 659 of 1940. 3rd December, 1940. 
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The only offence that S. 148 Indian Penal Code describes or refers to is 
the offence of rioting and provision ts made for enhanced punishment if the 
rioter at the time of rioting is armed with a deadly weapon. S. 149 is inten- 
ded to lay upon all the members of an unlawful assembly responsibility for 
any offence, other than the offence of rioting, committed by any member of 
the unlawful assembly in prosecution of the common object. S. 149 can 
hardly have been intended to make rioters constructively guilty of the 
offence of rioting. 

Where there was a riot at a place and one V was fatally wounded and 
another severely injured and the first three accused were alleged to have 
been armed with weapons, and the trial Judge charged all the accused under 
S. 148 read with S. 149, and separately charged accused 1 and 2 with murder 
of V, on the question whether the convictions were proper, 

Held, that the convictions should be altered under the first charge to a 
conviction under S. 148 for accused 1 to 3 and under S. 147 for the rest 
of the accused; 

Sabir v. Queen Empress, (1894) I.L.R. 23 Cal, 276, Emperor v. Nagesh- 
war, (1906) I.L.R. 28 All. 404, Emperor v. Dulli, (1924) I.L.R. 47 All. 59, 
Emperor v. Ali Mirza, (1923) I.L.R. 51 Cal. 265 and Arunachala Thevon v. 
Emperor, (1911) 22 M.L.J. 186 referred to. 


Trial referred by the Court of Session of the Kistna 
Division for confirmation of the sentences of death passed upon 


the said prisoners on 6th September, 1940 in Case No. 19 of. 


the Calendar for 1940 and Appeals by the said prisoners (2nd 
and 3rd accused) against the said sentences of death and 
sentences of imprisonment passtd upon them in the said 
case. f 

K. S. Jayarama Atyar and P. Suryanarayana for the 
Accused. 


The Public Prosecutor for the Crown. 


The judgment of the Court was delivered by 
Burn, J.—These eight appellants were tried jointly by the 


learned Sessions Judge of Kistna on charges arising out of' 


offences committed at about 9 p.m. on the 19th of February last 
in Masulipatam town at a place called Javarpet Junction. There 
was a disturbance at that place and time in the course of which 
one N. Venkataswami was fatally wounded, another man named 
Viraswami (P.W. 7) was very seriously injured, a police- 
constable named Antony (P.W. 4) was slightly injured and one 
Chandramouli (P.W. 8) was severely wounded in the foot. 
The first three accused were alleged to have been armed with 
spears and the other five with sticks. On these facts the 
learned Sessions Judge framed charges against all the accused 
uuder S. 148 read with S. 149 of the Indian Penal Code; he 
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separately charged the second and the third accused with the 
murder of Wenkataswami. The first accused was separately 
charged with voluntarily causing grievous hurt with a deadly 
weapon to Viraswami, and the third accused was charged with 
voluntarily causing hurt to deter a public servant from his duty 
—S. 332. Indian Penal Code. Accused 5, 6, 7 and 8 were 
charged with causing simple hurt to Chandramouli (P. W. 8) 
and accused 2 and 3 were charged with causing simple hurt with 
a dangerous weapon to Viraswami (P.W. 7). The learned 
Sessions Judge, disagreeing with the assessors (who perversely 
said that none of the accused was guilty of anything), held that 
all the accused were guilty of all the offences with which they 
had been charged. He sentenced the second and the third 
accused to death for the murder of Venkataswami, the frst 
accused to five years’ rigorous imprisonment for the offence 
under S. 326, all the accused to two years’ rigorous imprison- 
ment for rioting armed with deadly weapons, the third accused 
to two years’ rigorous imprisonment for an offence under S. 332,. 
the second and the third accused to two years’ rigorous im- 
prisonment for an offence under S. 324 and accused 5, 6, 7 and 
8 to rigorous imprisonment for six months for the offence of 
simple hurt. Hence these appeals. Mr. Jayarama Aiyar who. 
has appeared for the appellants has conceded that there is no 
possibility of doubting the occurence or the commission of the 
various offences with which the accused were charged. Accused 
1, 3, 4 and 8 admitted their presence at the scene of offence and 
at the time stated by the prosecution witnesses. Accused 2 and 
7 pleaded alibi, and accused 5 and 6 merely denied that they 
knew anything about the occurrence, and said they had been im- 
pleaded on account of enmity. Accused 2 and 7 adduced 
evidence in support of their pleas of alibi. The seventh accused 
examined three witnesses, D.Ws. 3, 4 and 7, to prove that he 
was at Godugupet, another part of Masulipatam. The learned 
Counsel for the appellants has stated frankly that he is not able 
to ask us to rely upon the evidence given by these three defence 
witnesses. The second accused examined D.Ws. 5 and 6, and 
the evidence of these two witnesses is on the face of it rather 
more respectable than that given by D.Ws. 3,4 and 7. But the 
great defect in this plea of alibi put up by the second accused is 
that when he was examined in the Sub-Magistrate’s Court he: 
did not mention it. The second accused was arrested very soon 


1] THE MADRAS LAW JOURNAL REPORTS. 239 


after the occurence and there was no suggestion put to the 
police that, as soon as hē was arrested, he expressed any 
astonishment or alleged himself to have been elsewhere. We 
think it is inconceivable that, if this plea had been a true plea, 
he could have failed to mention it when questioned by the 
Magistrate. 

It is not possible to doubt the truth of the story told by 
the prosecution witnesses in its main lines; nor is it possible to 
doubt the presence and the participation in the rioting of all 
these accused persons. Mr. Jayarama lyer’s arguments have 
been chiefly directed towards showing that it would be unsafe 
to convict the second and the third accused for the murder of 
Venkataswami. He has examined the evidence given by all the 
witnesses of the occurence with great care and has attempted to 
persuade us that, although in the main they are witnesses of 
truth, yet-in the circumstances they could not have been 
expected to observe with accuracy which of the rioters inflicted 
the fatal blow on Venkataswami. This is practically the only 
point seriously urged in these appeals. 

[After discussing the evidence and concluding that the 
second and third accused were proved to be guilty of murder 
and confirming the death sentence for murder, their Lord- 
ships proceeded ] : 

The learned Sessions Judge has not explained why be 
framed a charge under Ss. 148 and 149 apainst all these eight 
accused; nor has he explained in his judgment, why he thinks 
S. 149 has any application. The evidence is clear that the first 
three accused were armed with spears and the other five with 
sticks. There is no evidence of any witness to show that the 
sticks in this case were dangerous weapons. The charge 
framed should therefore have been under S. 147 against accused 
4, 5, 6,7 and 8 and under S. 148 against accused 1, 2 and 3 
only, and the accused should have been convicted accordingly. 
It is just possible that the learned Sessions Judge was guided by 
the decision in the case of Subbigadu reported at p. 559 of 
Vol. 50 of the Madras Law Journal. It is there stated that if 
some members of an unlawful assembly are armed with deadly 
weapons in prosecution of the common object of the 
unlawful assembly and if rioting is committed, the other 
members of the unlawful assembly who are not armed with 
deadly weapons may be convicted under S. 148 read with 
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S. 149. With respect, we think that this decision is of doubtful 
authority. S. 148 appears to diffét from S. 147 precisely in 
the same way that S. 144 differs from S. 143. Under S. 143 
any member of an unlawful assembly is liable to punishment up 
to six months. Under S. 144 “whoever being armed with a 
deadly weapon is a member of an unlawful assembly is liable to 
imprisonment for two years”. In exactly the same way, under 
S. 147, whoever is guilty of rioting is liable to imprisonment 
up to two years; and under S. 148 whoever being armed with a 
deadly weapon is guilty of rioting is liable to imprisonment for 
three years. The same distinction appears in the sections of 
the Indian Penal Code dealing with robbery. S. 392 provides a 
punishment for robbery and S. 397 provides an enhanced 
punishment, in the shape of a minimum sentence, for any robber 
who at the time of committing robbery or dacoity uses a deadly 
weapon, and similarly S. 398 provides some punishment for the 
robber or dacoit who is armed with a deadly weapon. We 
think that it is clear, as held by the Calcutta High Court in the 
‘case Sabir v. Queen Empress}, that it is only the robbers who 
are actually armed with deadly weapons who can be charged 
and convicted under S. 348. In the case of the robbery sections 
there is ample authority for the view that we are taking— 
Emperor v. Nageswar3, Emperor v. Dullh8, Emperor v. Ali 
Mirzat, and in our own Court Arunachala Thevan v. Emperor®. 
We think with respect that in Subbigadu’s case it is incorrect 
to ‘say that S. 148 describes a separate offence. The only 
offence that S. 148 describes or refers to is the offence of 
rioting and provision is made for enhanced punishment if the 
rioter at the time of rioting is armed with a deadly weapon. 
S. 149, we think, is intended to lay upon all the members of an 
unlawful assembly responsibility for any offences, other than the 
offence of rioting, committed by any member of the unlawful 
assembly in prdsecution of the common object. S. 149 can 
hardly have been intended to make rioters constructively guilty 
of the offence of rioting. If the matter had been of any 
importance in this case we should have felt it necessary to refer 
to a Full Bench the question whether the case of Subbigadu has 
been correctly decided. But in this case it is not necessary 





1. (1894) L.R. 22 Cal. 276. 2. (1906) IL.R. 28 ALL 404. 
. 3. (1924) LL.R. 47 All, 59. 4, (1923) I.L.R. 51 Cal. 263. 
5. (1911) 22 M.L.J. 186. 
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since the punishment, for an offence under S. 147 is two years 
rigorous imprisonment. ` In modification of the judgment of the 
learned Sessions Judge we alter the conviction under the first 
charge to a conviction under S. 148 for accused 1, 2 and 3 and 
S. 147 for accused 4, 5, 6, 7 and 8. 

Viraswami, as we have already said, was very severely 
hurt. His chest was pierced so that his lung was protruding 
in one place. It is clear that he had a narrow escape with his 
life. Why the learned Sessions Judge did not charge the first 
accused with attempt to murder on the third charge we do not 
know. It would have been much more appropriate than a 
charge under S. 326. If Viraswami had no bones broken, the 
only kind of grievous hurt with which he can be charged in 
respect of Viraswami was that which is involved in putting 
Viraswami’s life in danger. If a person inflicts hurt upon 
another with the intention of putting his life in danger, that is 
the same thing as saying that the offender is trying to kill the 
man whom he attacks. The first accused may therefore consider 
himself fortunate in that he was not charged and convicted of 
an offence under S. 307, The remaining convictions are 


justified by the evidence and the sentences call for no inter- 


ference. 

The learned Public Prosecutor has brought to our notice 
that in this case the accused appear to have assembled’ with a 
store of weapons close by including three spears. It would 
have been appropriate to charge all the other accused except the 
second and third accused with liability for the murder of 
Venkataswami under S. 149 of the Indian Penal Code. Con- 
sidering the antecedents of the factions in Masulipatam it would 
have been difficult for any of the accused to show that he did 
not expect murder to be done. There is however no petition by 
the Provincial Government and therefore it is not mecessary to 
say more on this subject. 

The result therefore is that the appeals of all the accused 
are dismissed, the only modification being in the matter of the 
convictions on the first charge. 


K.C. Appeals dismissed. 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Sm ALrReD Henry LionsL Leaca, Chief 
Justice, MR. JUSTICE VENKATARAMANA Rao, Mr JUSTICE 
ABDUR RAHMAN, Mr. JUSTICE KRISHNASWAMI AIYANGAR AND 
Mp, Justice Horwi. 


Chinnasami Pillai .. Appellani* (Petitioner). 


v. 
Annamalai Chetty, minor by guar- 
dian, the Head Clerk, District 
Munsif’s Court, Dindigul and 
another ... Respondents (Respon- 
dents). 


Limitation Act (IX of 1908), Art. 182 (5)—Transfer of decree to Court 
in Native State having reciprocal arrangement with British Indian Govern- 
meni—W kether ‘step in aid of execution’. 

A money decree obtained on 26th October, 1931 in a British Indian Court 
was transferred on 25th January, 1932, for execution to the Chief Court, 
Pudukottah State which had a reciprocal arrangement with the British 
Indian Government for executing decrees. The decree was re-transferred 
to the British Indian Court on 29th September, 1936, after infructuous 
steps taken in the Native State and an execution petition was filed on 10th 
October, 1936, Ona question whether the application to the British Indian 
Court to send the decree passed by it toa Court in an Indian State for exe- 
cution, could be regarded as a step in aid of execution within the meaning 
of Art. 182 (5) of the Limitation Act, 

Held, by the Full Bench, that the application to transfer the decree 
to the Native State wasa step in aid of execution for purposes of limite- 
tion. Pierce Leslie v. Perumal, (1917) 33 ML J. 130: LL.R 40 Mad, 1069 
(FB.), overruled. 

Held, by the Court (Horwill. J, dissenting) that the application for 
execution filed on 10th October, 1936, was within time. 

Held, by Horwill, J, that the application to execute the decree in 
the State Court within three years of 25th January, 1932 will not be 
one that can be recognised by British Courts as made in accordance with 
law, and more than three years having elapsed between the order of 25th 
January, 1932 transferring the decree tothe Native State Court and 10th 
October, 1936 when the next application for execution was filed in the British 
Indian Court, the latter application is barred by limitation.** 


Appeal against the order of the Court of the Subordinate 
Judge of Dindigul dated 18th August, 1937 and passed in A. S. 
No. 39 of 1937 preferred against the order of the Court of the 





*A A. A.O. No. 72 0f 1938 6th December, 1940. 

+ [On this point itis also stated in the Judgment of the learned Chief 
Justice (p 244) that it was conceded on behalf of the Respondents that if the 
applicatidn filed on 21st January, 1932 for transfer of decree to the Pudu- 
kottah Court wasa step in aid of execution, the application of 10th October 
1936, was within time Ed] 
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District Munsif of Dindigul dated 10th February, 1937 and 
passed in E. P. No. 589 of 1936 in O. S. No. 80 of 1931. 

C.A. Seshagiri Sastri for Appellant. 

A.V. Viswanatha Sastri and N. S. Srinivasan for Res- 
pondents. 

This appeal coming on for hearing on 15th December 1939, the 
Court, Kunhi Raman, J. made the following 

ORDER OF REFERENCE TO A FULL BENCH. 

In my view it is desirable to post this case before a Bench of 
two Judges in order that the question whether it is necessary to 
refer the point of law involved in it to a Full Bench may be deter- 
mined by that Bench. The question that arises for determination 
is one of limitation, which both the learned Advocates admit is 
governed by the decision of a Full Bench of this Court reported in 
Pierce Leslie v. Perumall. The view taken by that Full Bench 
has been disapproved of by a Division Bench of the Bombay High 
Court in the case reported in Janardhan Govind v. Narayan Kri- 
shnaji?. In a later case reported in Srinivasa I yengar v. Narayana 
Rao3, Sir Walter Schwabe, C.J. expressed his views on the Full 
Bench decision in the following terms: 

“T desire to add this that the question whether a similar application to 
transmit the papers would have been a step inaid if made in British India, 
in the view that I have expressed, does not arise for decision. If it did, I 
should feel myself bound by the decision of the Full Bench of this Court in 
Pierce Leslie v. Perumal. I must, however, not be taken to agree with that 
decision. It has been strongly disapproved of by a Division Bench in 
Janardhan Govind v. Narayan Krishnaj®. The point has been argued before 
us and the inclination of my mind is to agree with the Bombay decision and 
not with that of the Full Bench of Madras, and if the same point arises 
again I should wish to have it re-considered by a Full Bench.” 

The appeal coming on for hearing in pursuance of the 
aforesaid Order of Reference, 

The Court delivered the following 

Jupcments. The Chief Justice ——This appeal has been 
placed before a Full Bench of five Judges because it involves the 
consideration of the question whether Pierce Leslie y. Perumal 
was rightly decided. In that case it was held by a Full Bench of 
three Judges of this Court that an application to a Court in 
British India to send a decree passed by it to a Court in a 
Native State for execution was not a step in aid of execution 
within the meaning of Art. 182, CL 5 of the'Limitation Act and 
therefore did not give a fresh starting point-for the period of 





1. * (1917) 33 ML. 130: LLR, 40 Mad. 1069 (EB). 
2 (1918) LLR. 42 Bom. 420. l 
3: ; (1922) 43 MEL]. 700: LER: -45 Mad. 1014, 0 - - 
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limitation. The facts were these. On the 21st August, 1911 a 
decree for money was passed by a British Court in Cochin. On ` 
the 7th October, 1912 the decree-holder applied for an order 
transferring the decree to a District Court in the State of 
Travancore for execution. The application was granted and 
on the 13th November, 1912 the decree was transmitted to the 
District Court named in the application. As the execution 
proceedings there proved to be infructuous, the decree-holder 
filed an application for execution in the Court which had passed 
the decree. This application was filed on the 5th January, 1915 
and the Full Bench held that it was out of time because the 
application of the 7th October, 1912 for the transfer of the 
decree to the Travancore Court could not be taken into consi- 
deration. 

The position in the present case is exactly the same. 
On the 26th October, 1931 the appellant obtained a money 
decree against the respondents in the Court of the District 
Munsif of Dindigul On the 21st January, 1932 the appellant 
applied to the District Munsif of Dindigul for an order 
transferring his decree to the Chief Court of the State of 
Pudukottah for the purpose of execution, and on the 25th 
January, 1932, his application was granted. The execution 
proceedings in Pudukottah led to nothing and the decree-holder 
caused the decree to beé re-transferred to the Court of the 
District Munsif of Dindigul. On the 10th October, 1936, the 
decree-holder filed an application for execution in that Court 
and was met by the plea that the application was time-barred . 
As the ‘case clearly fell within the decision of Pierce Leslie v. 
Perumall, the District Munsif upheld the objection and on 
appeal the Subordinate Judge of Dindigul concurred. The 
decree-holder has now appealed to this Court. It is conceded 
on behalf of the respondents that if the application which the 
appellant filed on the 21st January, 1932, in the Court of the 
District Munsif of Dindigul for the transfer of the decree to 
the Chief Court of Pudukottah is a step in aid of execution 
the application of the 10th October, 1936, was within time. 

The appeal in Pierce Leslie v. Perumali, came before 
Oldfield and Bakewell, JJ., who referred to a Full Bench the 
following questions: 

1. Whether the Courts in British India have power. to send their 
decrees to the Courts of the State of Travancore for execution : 
1. (1917) 33 M,L.J. 130: LL.R. 40 Mad. 1069 (F,B.). 
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2 If they have thie power, whether proceedings thereunder fall within 
Art. 182 of the Limitation Act, so as to give a fresh period of limitation for 
further proceedings in execution. 


S. 39 of the Code of Civil Procedure permits a Court 
which has passed a decree to send it for execution to “another 
Court.” Bakewell, J., considered that there was no ground for 
limiting the expression “another Court” to a Court situate in 
British India, and construed it as meaning “a Court in which 
tlie decree is execytable’”. In this opinion Oldfield J., concurred. 

The Full Bench was composed of Wallis, C. J., and 
Oldfield and Kumaraswami Sastri, JJ. The learned Chief 
Justice answered the first question by saying that Courts in 
British India had no power to send their decrees for execution 
to the Travancore Courts, but might and should send to those 
Courts the documents they required to enable them to execute 
decrees passed in British India under the powers conferred 
upon them by the legislative authority in Travancore. There 
was no provision in the Code of Civil Procedure which permitted 
of this being done, but it was a case in which the Court could 
exercise its inherent powers. The second question was answered 
in the negative. The reasons given were that the Indian Limi- 
tation Act extends only to British India; that it prescribes 
periods of limitation with regard to the filing of suits and the 
execution of decrees in British India; that when the Limitation 
Act makes an application in accordance with law to a proper 
Court a fresh starting point, it must be taken to mean an 
application in accordance with the provisions of law in British 
India to be found in the Code of Civil Procedure to which the 
Article refers or elsewhere; and that it could not have been the 
intention of the legislature to make an application for execution 
to a Court in a foreign State under the law of that State and 
governed by the law of Limitation there in force a fresh 
starting point under the Indian Limitation Act for the execution 
of the decrees of Courts in British India. Oldfield and 
Kumaraswami Sastri, JJ., agreed. 

The decision in Pierce Leslie v. Perumal) was given in 1917. 
In the following year the same question arose in the Bombay 
High Court in Janardhan Govind v. Narayan Krishnaj, and 
Beaman and Heaton, JJ.. had no hesitation in holding that an 
application made to a British Indian Court to transfer its decree 


1. (1917) 33 M.L.J. 130: 1.L,R_40 Mad. 1069 (F.B.). 
mn REES LL.R- 42 Bom. 420. se 
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‘for execution to a Court of a Native State between which and 
the British Government there existed án agreement to execute 
each other’s decrees, was a step in aid of execution within the 
meaning of Art. 182 of the Indian Limitation Act. The deci- 
sion in Pierce Leslie v. Perumali, was rejected in a very 
forcible judgment by Beaman, J., who considered that it was 
contrary to commonsense to say that an application to a Court 
to transfer its decree elsewhere for execution was not a step in 
aid of execution, and proceeded to give reasons why it was 
contrary io law. While I am not prepared to express my 
dissent in the same words I am bound to say, with the greatest 
respect to the opinions expressed by the learned Chief Justice in 
Pierce Leslie v, Perumal, and concurred in by Oldfield and 
Kumaraswami Sastri, JJ., that 1 agree entirely with the reasons 
given by Beaman, J., for refusing to follow that decision. 

Now let us examine Cl. (5) of Art. 182 of the Indian 
‘Limitation Act. ‘It says that for an application for the execu- 
tion of a decree or order of a Civil Court not provided for by 
:-Art. 183 or by S. 48 of the Code'of Civil Procedure, 1908, the 
period of limitation shall be three years (unless a certified copy 
ofthe decree or order’ has been registered in which case the 
period is six years) and that'time shall begin to run from the 
„date of the final order, passed on an application made in accord- 
ance with Jaw to the proper Court for execution or to take 
some step in aid of execution. Therefore, an order on an 
application ta take a step in aid of execution comes within this 
clause- when the application is made in accordance with law 
and presented to the proper Court. There exists and at all 
material times has existed, an arrangement between the State 
of Pudukottah and the Government of India whereby the decrees 
of the State shall he executed by. Courts in British India and 
the decree of British Indian Courts shall be executed by the 
Courts in the State and it is admitted that the Code of Civil 
Procedure in force in the State of Pudukottah contains a 
section corresponding to S. 43 of our Code. Consequently, the 
appellant was in order in applying to the District Munsif’s 
Court of Dindigul to transfer his decree to the Chief Court 
of Pudukottah and, as was recognised in Pierce Leske 
v. ‘Perumal, the District Munsif had full power to grant 


; the-application. ~-The requirements of Cl. (5) of Art. 182 were 


L 917) 33 ML.J. 1301 ILR, 40 Mad. 1069 (F.B.). 
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fully complied with. In my judgment it is going to a length 
altogether unwarranted to say that because there is no express 
provision in the Code of Civil Procedure for such an application 
a Court in British India is precluded from giving to Cl. (5} of 
Art. 182 of the Limitation Act its plain meaning. If the 
application which the appellant made to the District Munsif’s 
Court of Dindigul on the 21st January, 1932, is not a step in 
aid of execution I fail to see what else it can be. The judgment 
in Pierce Leslie v. Perumali, goes to the extreme lengths of 
the technicality, but even on technical grounds I consider 
that it cannot be supported and should be overruled. 

In Srinivasa Aiyangar v. Narayana Rao, a Bench of this 
Court (Schwabe, C. J. and Wallace, J.,) had to consider 
whether an application filed in a Court of the State of Mysore 
for the transmission of a decree to this Court for purposes of 
execution was a step in aid of execution. That question does 
not arise in the present appeal and therefore does not call for 
discussion, but Schwabe, C. J., in deciding Srinivasa Aiyangar 
v. Narayana Rao%, indicated his disapproval of the decision in 
Pierce Leslie v. Perumal, and said that if the same point arose 
again he would wish to have it re-considered. That opportunity 
has arisen in the present case. While it is not necessary to 
decide whether an application made to a Court in a Native 
State for the transfer of a decree to a Court in British India is 
a step in aid of execution within the meaning of Art. 182 it may 


be mentioned that in Fatechand Rampratap v. Jitmal Rupchands, « 


it was held that an application made by a decree-holder for the 
seturn of his decree from a Court in a Native State to a Court 
in British India was a step in aid of execution under that 
Article. 


Neither is it necessary to decide whether the opinion’ 


expressed by Bakewell, J., in Pierce Leslie v. Perumal, 
that the words ‘another Court’ in S. 39 of the Code of 
Civil Procedure apply to a Court outside British India 
is well founded, but if this was the only argument open to the 
appellant it is obvious that there would be great difficulty in his 
way. The word “Court” throughout the Code of Civil 
Procedure, unless it is preceded by the adjective “foreign”— 
“foreign Court” is defined in S. 2 (5)—means prime facte a 
1. (1917) 33 M.L.J. 130: I,L.R 40 Mad. 1069 (F.B.). 


2, (1922) 43 M.L.J. 700: LL.R. 45 Mad. 1014. 
3. (1929) L.L.R. 53 Bom. 844. 
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Court in British India because the Code of Civil Procedure 
can only govern procedure in British India. But the appellant’s 
case does not rest on this argument. It rests on much firmer 
ground, as I have indicated, and I hold that his application of 
the 21st January, 1932, to the District Munsif of Dindigul for 
the transfer of his decree to the Chief Court of Puddukottah 
was a Step in aid of execution and therefore ihe order on the 
application started a fresh period of limitation, which means 
that his application for execution presented to the District 
Munsif of Dindigul on the 10th October, 1936, was within 
time. 

For the reasons indicated I would allow the appeal with 
costs and remand the case to the District Munsif to hear and 
determine in the light of this judgment the applicacion which 
the appellant has filed for the execution of his decree. 

Venkataramana Rao, J.—I agree 

Abdur Rahman, J.—I concur. 

Krishnaswami Aiyangar, J.—I agree. 

Horwill, J —Despite the trenchant criticism of the decision 
in Pierce Leslie v. Perumal, by Beaman, J., in Janardhan 
Govind v. Narayan Krishnaji?, I am unable to find any flaw in 
the reasoning of Sir John Wallis, C. J., in the former case 
which leads him and the learned Judges who sat with him to 
the conclusion that Courts in British India have no power to 
send their decrees for execution to a foreign Court, that an 
application to a foreign Court to execute the decree of a British 
Court under powers conferred upon it by ihe legislative 
authority of a foreign State would not be an application in 
accordance with law to the proper Court for execution, and that 
an application to a British Court to take a step in aid of the 
execution by a foreign Court of the decree would not be a step. 
in-aid of execution within the meaning of the fifth clause of 
Art. 182 of the Limitation Act. The reasons for this decision 
may be highly technical; but the decision has been the law of 
this province for 33 years, and yet the legislature has. not seen 
fit to enact a section complementary to S. #5 of the Code of 
Civil Procedure. 

S. 38 of the Code of Civil Pedia permits execution 
only by the Court that passed the decree and by the Court to 
which it is sent for execution. If the word “Court, in the Code 


1. (1917) 33 ML J 130: I.L R. 40 Mad. 1069 (F.B.). 
2. (1918) I.L.R. 42 Bom.420. 
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of Civil Procedure means only a British Court, then it would 
follow from this section that a foreign Court cannet execute a 
British decree and that what is termed “execution” by a foreign 
Court is not recognised as such by the Code of Civil Procedure 
as far as British decrees are concerned. With regard to 
foreign decrees the position is different, because S. 45 permits 
the execution of foreign decrees in British Courts as if they 
were British decrees. When a foreign decree is so recognised 
and can be executed in British Courts, it may seem unreason- 
able, and not in consonance with the spirit of S. 45, if it were 
held that British Courts could not give recognition to the 
execution by foreign Courts of their own decrees. However, 
that point does not arise for decision here. It is fully discussed 
in Srinivasa Atyangar v. Narayana Raol, to which my Lord 
the Chief Justice has made reference: 

I do not however think that from those findings of the Full 
Bench in Pierce Leske y. Perumal, set out above it necessarily 
follows that an application in a British Court to transfer the 
decree to a foreign Court for execution is not a step in aid of 
execution made according .to law. In due course, alter 
proceedings have been conducted in a foreign Court, the decree 
will be returned to the British Court; and to the extent that the 
decree-holder has been paid out of the assets of the judgment- 
debtor as a result of those proceedings satisfaction will be 
recorded in the British Court. The application to transfer the 
decree to ihe foreign Court may therefore be regarded not 
merely as a step in aid of the proceedings in the foreign Court, 
but as a step in aid of the execution in the British Court after 
the decree is returned. 

It would follow from what I have said above that the 
application of the 21st January, 1932, to transfer the decree to 
the Chief Court of Pudukottah was a step in ai of execution. 
This however would not help the appellant because, in my view, 
the next application for execution was not until 10th October, 
1936, more than three years after the final order of the 25th 
January, 1932, passed on the application of the 21st January, 
1932. It cannot now be denied that there was an application in 
the Pudukottah Court to execute the decree within three years 
of the 25th January, 1932; but that application was not, in my 





1. (1922) 43 M.L.J. 700: I.L.R. 45 Mad, 1014. 
2 (1917) 33 M.L.J. 130 I.L.R. 40 Mad. 1069 (F.B.) 
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opinion, one that can be recognised by British: Courts as made 
in accordance with law. This means that I have reluctantly to 
disagree with my Lord the Chief Justice and my learned 
brothers and to express the opinion that this appeal should be 
dismissed with costs. 


K.S. ` Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE WADSWORTH AND MR, JUSTICE 
PATANJALI SASTRI. 


T. V. Bashyakar and otbers .. AppeHanis* (Petitioners) 
. 8, 
The Madras Hindu. Religious 
Endowments Board, by its Presi- 
dent and others . . Respondents (Respondents). 
Madras Hindu Religious Endowments Act (II of 1927), S.9 Cls. (5) and 
(O)—S. 84 (2)—Appeal whether lies against order of Court—Revision 


whether lies—Court to decide whethera temple is or is not an excepted 
temple—Hereditary trusteeship—How to be made ont. 


No appeal lies against an order of Court under S. 84 (2) of the Madras 
Hindu Religious Endowments Act; but a revision can BME from the decision 


‘of the Court. 


Rajagopala Chettiar v. Hindu Religious Endowments Board, Madras, 
(1933) 66 M L.J. 43: IL.R. 57 Mad. 271 (F.B.), followed. 

Chikkanna v. Pertsmal, (1940) 1 ALL J. 732: I.L R. 1940 Mad. 791, refer- 
red to. 


Cl. (6) of S 9 of the Act defines a hereditary trustee as the trustee of a 
religious endowment “succession to whose office devolves by hereditary 
right or by nomination by the trustee for the time being, or is otherwise 
regulated by usage or is specially provided for by the founder so long as 
such scheme of succession is in force.” This definition enumerates four 
methods of devolution which qualify a trustee to be known as a hereditary 
trustee. Of these four methods of devolution, the first and the last have 
been specified as qualifying a temple to be considered an excepted temple. 
On the general rute expressio unius exclusio alierius itis impossible to resist 
the inference that when the Legislature in the definition of an excepted 
temple specified only two of the four types of devolution which are recog- 
nised in the definition of a hereditary trustee, they intended to exclude the 
other two types of devolution. Therefore it follows that a temple whose 
trustee succeeds by nomination by his predecessor or merely in accordance 
with usage, does not come within the definition of an excepted temple. 

Where a temple was governed by a scheme laid down by Court by which 
the hereditary trusteesbip was vested in a particular family and the lower 
court overlogked that fact i in deciding whether or not the temple was an 





* Arpe No. 298 of 1940 and R 
P. No. 1355 of 1940. 14th November, 1940. 
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excepted temple and never.took into consideration the mode of succession to 
the trusteeship during the period immediately preceding the ‘application to 
the Board, 

Held, that in dealing with the materials in this manner the lower Court 
acted illegally in the exercise of its jurisdiction. 

Held also, that haying regard to the provisions of the scheme the temple 
was not a temple the succession to trusteeship whereof was hereditary. 

Appeal, and petition under S. 115 of Act V of 1908 and 

S. 224 of the Government of India Act, 1935, praying that the 
High Court will be pleased to revise the order of the District 
Court of Chingleput dated 9th April, 1940 and made in O. P. 
No. 8 of 1940. 


C. Narasinhachariar for Appellants. 


K. Bashyam Atyangar, T. R. Srinivasan, P. V. Rajaman- 
nar and M. Seshachalapathi for Respondents. 


The Judgment of the Court was delivered by 


Wadsworth, J.—This appeal and the Civil Revision Peti* 
tion which is filed in the alternative challenge the correctness 
of the decision of the District Judge of Chingleput on an appli- 
cation to set aside an order of the Hindu Religious Endow- 
ments Board declaring the temple of Sri Devarajaswami at 
Conjeeveram to be an excepted temple on the ground that the 
right of succession to the office of trustee has been hereditary. 
The learned District Judge agreed with the view of the Board 
that the temple was an excepted temple within the definition in 
S. 9 (5) of the Madras Hindu Religious Endowments Act. 


A preliminary objection raises the question whether the 
appeal is maintainable and if not whether there are any grounds 
which justify interference in revision. In our opinion, there is 
no right of appeal against the order of the Court under S. 84 
(2) of the Madras Hindu Religious Endowments Act. So 
much was decided by the Full Bench which heard the case of 
Rajagopala Chettiar v. Hindu Religious Endowments Board, 
Madras!. It has however been contended that this decision is 
no longer authoritative in the light of the decision of a later 
Full Bench in the case of Chikkanna v. Perumal, but we are 
unable fo accept this contention. It is true that the later decision 
expresses the view that in the light of subsequent Privy Council 
decisions, Rajagopala Chettiar’s caset, has given an explanation 





1. (1933) 66 M L J. 43: I.L.R. 57 Mad. 271 (F.B.). 
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of the decision of the Privy Council in Ramachandra Rao v. 
Ramachandra Raot, which can no longer be regarded as 
authoritative; but the Full Bench which took this view was not 
concerned with the correctness of the decision of the earlier 
Full Bench regarding the appealability of an order under S. 84 
(2) of the Madras Hindu Religious Endowments Act. All 
that the learned Judges were toncerned with was the earlier 
Full Bench’s interpretation of a Privy Council decision which 
was quoted in support of an argument that a decision under 
S. 84 (2) of the Madras Hindu Religious Endowments Act 
was a decree. Ramachandra Rao’s case, like Chikkanna’s case 
was concerned with the finality of a decision on a reference to 
the Court by the Collector under S. 30 of the Land Acquisition 
Act. The learned Judges who decided the case of Rajagopala 
Chettiar1, advanced various reasons for holding that a decision 
under S. 84 (2) of the Hindu Religious Endowments Act is 
not a decree. Though a portion of the reasoning in the 
judgment may be said to have been shaken by the later 
Full Bench decision, it cannot, in our opinion, be 
said that the decision, in Rajagopala Chettsar’s case, 
is no longer good law in so far as it decides the main 
question before the Full Bench. That decision binds us and 
we must hold that no appeal lies ‘against the order- of 
the District Judge. The matter is not one of very great import- 
ance in the present case, for an alternative revision petition has 
been filed and we are of opinion that there are materials for 
holding that the District Judge has acted illegally in the exer- 
cise of his jurisdiction, so as to justify interference in revision 
under S. 115 of the Code of Civil Procedure. 


The Sri Devarajaswami temple is governed by a scheme 
laid down by this Court in the case of Thathachariar v. Thatha- 
chariar8, This"decision sets forth at length the previous history 
of the disputes regarding the management of the temple. We 
do not propose to repeat this historical matter. It is only 


_ necessary to say that in this scheme suit the plaintiffs claimed 


that the hereditary right of Dharmakartaship appertained to the 
lineal descendants of one Koti Kanyakadanam Thatha Desikar. 
The contesting parties were the existing trustees and certain 


1. (1922) 43 ML.J. 78: 49 I.A. 129: LL.R. 45 Mad. 320 (P.C.). 
2 (1933) 66 M.L.J. 43: ILL-R. 57 Mad. 271 (F.B.) 
3. (1912) 23 M.L.J. 134. 
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other claimants who fell into different groups. One group 
represented by defendants 1 and 5 to 8 contended that the 
trusteeship belonged to a particular branch of the large clan of 
descendants of Thatha Desikar by succession to an ancestor 
who was appointed as trustee by the Government in 1842. At 
the commencement of the judgment, the learned Judges point 
out that the contention in the plaint that the hereditary right of 
Dharmakartaship resides in all members of the family descended 
from Thatha Desikar was given up, that nothing more was 
claimed for the members of the Thathachars’ family generally 
than the right to elect trustees and certain rights of interfer- 
ence beyond what ordinary worshippers possessed; and this 
concession is referred to again at p. 142 of the judgment where 
the learned Judges state: 

“ The vakil for the Thathachars generally admitted that the members of 
the family did not claim any right to trusteeship on behalf of all the mem- 
bers of the Thathachar families as a body.” 

The learned Judges after reviewing the evidence came to 
the conclusion that neither the first defendant nor any of the 
members of his family could claim any exclusive right to 
the office of trustee. They held that the title of that branch 
of the family had been extinguished, ihat it was not an 
ancient title, but one derived if at all only under the appoint- 
ment of the Government in 1842. In the light of these 
concessions and findings, the learned Judges proceeded to lay 
down a scheme. Cl. 3 prescribes that no one shall be eligi- 
ble to beatrustee who is not a lineal male descendant of 
Thatha Desikar, between the ages of 25 and 50, perman- 
ently residing within fifty miles of Conjeeveram and not dis- 
qualified by criminal conviction, insolvency, insanity etc., and 
it also lays down that no two members of a joint family shall 
at the same time be trustees and that of the five trustees three 
should belong to one branch and two to another branch of the 
descendants of Thatha Desikar’ Having prescribed these 
qualifications, the scheme proceeds to lay down the manner of 
election. Trustees were to hold office for five years and were 
to be elected by the whole body of the adult lineal male descen- 
dants of Thatha Desikar. It will be seen that this scheme 
while recognising the hereditary right of the descendants of 
Thatha Desikar to appoint trustees from out of their number, 
prescribes a mode of succession to the office which is essentially 
elective and not hereditary. 
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‘ An attempt has been made to argue that when a trustee is 
appointed by election from amongst the members of a certain 
family or group of families, the trusteeship is hereditary and in 
support of this contention, the decision of Madana Polo v. The 
Hindu Religious Endowment Board, Madras! has been quoted. 
We do not consider that this decision has any application to the 
present facts. The learned Judges were dealing with evidence 
which justified the inference that the actual trusteeship resided 
in a particular family, though the rights were exercised by only, 
one member of that family. We are concerned here with a 
carefully drafted constitution embodied in a scheme which 
proceeds on decisions set forth in a considered judgment. That 
judgment expressly rests on the admission that the actual 
trusteeship does not reside in the general body of the descen- 
dants of Thatha Desikar and on the basis of this admission and 
the evidence in the case, it provides that the descendants of 
Thatha Desikar shall constitute the electoral body and that only 
the descendants of Thatha Desikar shall be qualified for election. 
In our view, on such facts, though the power of election and 
the qualification for election are hereditary, the succession is not 
hereditary. 


An attempt has been made to argue that the definition of 
“hereditary trustee” in Cl. (6) of S.9 of the Act has to be 
read into the definition of “an excepted temple” in Cl. (5) of 
that section. The definition of “an excepted temple” runs as 
follows: 

“Excepted temple means and includes a temple, the right of succession 
to the office of trustee or the offices of all the trustees (where there are more 
trustees than one) whereof has been hereditary, or the succession to the 
trusteeship whereof has been specially provided for by the founder”. 

The next clause defines a hereditary trustee as the trustee 
of a religious endowment, 

“succession to whose office devolves by hereditary right or by nomination 


by the trustee for the time being, or is otherwise regulated by usage or is 
specially provided for by the founder so long as such scheme of succession 


is in force.” 

It will be seen that this definition enumerates four methods 
of devolution which qualify a trustee to be known as a here- 
ditary trustee. Of these four methods of devolution, the first 
and the last have been specified as qualifying a temple to be 
0 0€(;OOOOOO 
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considered an excepted temple. On the general rule expressio 
unius exclusio alterius it is impossible to resist the inference 
that when the legislature in the definition of an excepted 
temple specified only two of the four types of devolution which 
are recognised in the definition of a hereditary trustee, they 
intended to exclude the other two types of devolution. It 
seems to us therefore to follow that a temple whose trustee 
succeeds by nomination by his predecessor or merely in accor- 
dance with usage, does not come within the definition of an ex- 
cepted temple. 


In our opinion the learned District Judge has wholly mis- 
directed himself regarding the basis for the decision of 
the matter referred to him. The words “has been hereditary” 
in the definition of an excepted temple clearly indicate 
a state of affairs which has prevailed in the past and conti- 
nues up to the present. The learned District Judge has dismissed 
the scheme in one or two sentences at the end of his judgment 
and has devoted some 45 pages to a discussion of the ancient 
history of this institution in order to reach a conclusion that in 
the past the office of trusteeship of this temple was held here- 
ditarily by the whole clan of the descendants of Thatha Desikar. 
Having arrived at this conclusion, he reads the judgment in 
Thathachariar v..Thathachariar1, as having adopted that view, 
though the learned Judges expressly point out that the conten- 
tion to that effect has been abandoned and he concludes, in 
disregard of the facts, that the scheme recognises that a heredi- 
tary trusteeship vests in the Thathachariar’s family. The 
learned District Judge overlooks the fact that in deciding 
whether or not a temple is an excepted temple, the Court must 
have regard to the mode of succession to the trusteeship during 
the period immediately preceding the application to the Board. 
He devotes no detailed consideration to the scheme which has 
prevailed in this temple since 1912 and he appears to 
have treated the question which he had to decide as a 
matter for historical research with little regard to the 
legal effect of the existing constitution. We are of opinion 
that in dealing with the materials in this manner, the learned 
District Judge has acted illegally in the exercise of his jurisdic- 
tion. We are also emphatically of the opinion that this temple 
a ne 
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is not a temple the succession to the trusteeship whereof is 
hereditary, having regard to the provisions of the scheme. 

We therefore set aside the order of the District Judge and. 
declare the temple to be a non-excepted temple. The respon- 
dents other than the 1st respondent will pay the costs of the 
petitioners in the Civil Revision Petition which is allowed. The 
appeal is dismissed; no order as to costs. 

K. C. Appeal dismissed. 
Petition alowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE WADSWORTH. 





Raman Chettiar .. Petttioner* (Respondent 
Plaintiff). 
v. 
Perumal Udayar .. Respondent’ (Petitioner 
Defendant.) 


Madras Agriculiurists’ Relief Act (IV of 1938), Ss.9 and 19—Plaint for 
balance of principaland interest om renewed pro-note after appropriation— 
Re-opening not permissible. 

The- respondent on 26th June, 1932 executed a promissory note for 
Rs. 663 in renewal of two earlier notes, the principal of which totalled 
Rs. 350. .On 26th June, 1934, Rs. 111-8-0 was paid for interest and Rs. 323 
was paid for principal leaving a balance of Rs. 140 due. On 15th December, 
1934, Rs. 8 was paid for interest and Rs. 40 for principal leaving a balance of 
Rs. 100. A suit was filed in December, 1937 for Rs. 100 and subsequent 
interest and a decree was given on 4th March, 1938 On an application to 
scale down the decree, 

Held, the parties actually intended to appropriate these payments 
towards the real principal of the suit promissory note, which comprised both 
principal and interest of the earlier notes. The debtor cannot prove that 
there was an appropriation to the principal only of the earlier notes or that 
any interest was left outstanding on those notes to be cancelled as on Ist 
October, 1937. The creditor is entitled to a decree for Rs. 100 with interest 
at 6+ per cent and costs and interest thereon at 5 per cent. up to 22nd March, 
1938 and thereafter at 6 per cent per annum. 


Petition under S. 25 of Act IX of 1887, praying that the 
High Court will be pleased to revise the order of the Court of ` 
the District Munsif of Kulitalai dated 4th March, 1939 and 
made in I.A. No. 18 of 1939 (I.A. No. 771 of 1939 in S. C. S. 
No. 3500 of 1937, Small Cause Court, Trichinopoly). 

M. S. Vatdyanatha Atyar for Petitioner. 

T. V. Ramanatha Aiyar for Respendent. 
im————_C 

*C.R.P, No. 1707 of 1939. l 18th December, 1940, 
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The Court delivered the following 

JupGmENT.—The respondent on 26th June, 1932 executed 
a promissory note for Rs. 463 in renewal of two earlier notes, 
the principal of which totalled. Rs. 350. On 26th June, 1934 
Rs, 111-80 was paid for interest and Rs. 323 was paid for 
principal, leaving a balance of Rs. 140 dué.’ On 15th December 
1934, Rs. 8 was paid for interest and Rs. 40. for principal 
having a balance of Rs. 100. The suit was filed in December, 
1937 for Rs. 100 and subsequent interest and a decree was 
given on 4th March,-1938. In scaling down this decree under 
S. 19 of Madras Act IV of 1938, the lower Court has treated 
the appropriations towards principal ag having been made, not 
towards the actual principal of the suit pote but towards the 
notional principal as calculated according to the explanation to 
S.8. This is an error. The parties actually intended to appro- 
priate these payments towards the real principal of the, suit note 
which comprised both principal and interest of the earlier notes. 
The debtor cannot prove that there was an, appropriation to the 
principal only of the earlier notes or that any interest was leit 
outstanding on those notes to be cancelled as on` 1st October, 
1937. The petitioner istherefore entitled to a decree for Rs. 100 
with interest at 64 per cent. from ist October, 1937 ‘up to the 
date of the decree and subsequent interest at 6.per cent. and 
costs and interest thereon at 5 per cent. , from the date of the 
decree to 22nd March, 1938 and thereafter at 6 per cent. 
Petitioner will be entitled ‘to his costs in revision. 


ix. S, „Petition dlorwed. 
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IN THE HIGH COURT OF JYDICATURE, AT. MADRAS. 
uo PRaSENF .—SıR ALFRED HENRY LIONEL LEACH, Chief 
Justice, MR. JUSTICE GENTLE AND. Mr. Justice aba 
SWAMI AIYANGAR. 
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Limitation Act (IX of 1908), S. 14—Good faith of person claiming to 
come within seciton in purswing his remedy in other proceedings—Burden of 
proof. 

A person claiming the benefit of S. 14 must show that he comes within 
it, and the burden is on the plaintiff to prove that he acted in good faith in 
instituting the earlier proceedings. S.103 of the Evidence Act expressly 
states that the burden of proof of any particular fact lies on the person who 
affirms it, unless it is provided by law that the proof lies elsewhere. 

Decision of Wadsworth, J., affirmed. 

E elit Chettiar v. Somarundara Cheitior, 1937 M.W.N. 465, over- 


Benoderam Sen v. Brojendro Narain Roy, (1873) 21 W.R. 97 and Roy 
Dhun put Singh». Madkomotee Debia, (1872) 18 W.R. 76, explained and dis- 
tinguished. 

Appeal under Cl. 15 of the Letters Patent against the 
decree and judgment of the Honourable Mr. Justice Wadsworth 
dated 25th August, 1939 passed in C. M. A. No. 260 of 
1938 preferred against the order of the Court of the Subor- 
dinate Judge of Sivaganga dated 10th March, 1939 passed 
in A. S. No. 77 of 1937 (O.S. No. 23 of 1937, District Munsif’s 
Court, Manamadura). 


K. Rajah Atyar and P. P. Ramabhadra Atyar for Appel. 
lant. 


-V. Ramaswams Asyar for Respondents. 
The Court delivered the following 


Jupements. The Chief Justice.—The only question which 
arises in this appeal is whether a person who claims to come 
within S. 14 of the Limitation Act has to show that in pursuing 
his remedy in other proceedings he acted in good faith or 
whether the burden ‘of showing lack of good faith is on his 
opponent. -The appellant obtained a decree on a promissory 
note against one Nataraja Pillai on the 22nd October, 1930. 
On the 10th December, 1931, Nataraja Pillai sold certain 
immoveable properties to the respondents. On the 12th 
August, 1932, the appellant attached these properties in execu- 
tion of the decree which he had obtained on the promissory 
note and at the gale, which was held on the 15th January, 1935, 
he purchased the properties. When he desired to enter into 
possession he was obstructed by the respondents, who claimed 
title by reason of their purchase of the properties on the 10th 
December, 1931. On the 27th June, 1935, the appellant appli- 
ed to the District Munsif of Manamadura, in whose Court the 
execution proceedings had taken place, for an order against the 
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respondents under O. 241, r. 97 of the Code of Civil Procedure 
requiring them to deliver possession to him. This application 
was dismissed by an order of the District Munsif passed on 
the 14th October, 1935. The appellant preferred an appeal to 
the Subordinate Judge of Sivaganga, who dismissed it on the 
26th November, 1936, on the ground that the appellant’s 
remedy was by suit and not by an appeal. R. 103 of O. 21 
provides that a party, not being a judgment-debtor, against 
whom an order is made under r. 98, r. 99 or r. 101 may 
institute a suit to establish the right which he claims to the 
present possession of the property; but, subject to the result of 
a suit the order is conclusive. 

On the 7th December, 1936, the appellant instituted the 
suit out of which this appeal arises. He asked for a declara- 
tion that the sale of the properties to the respondents was 
invalid and for an order requiring them to vacate. The 
respondents pleaded that the suit was barred by the law of 
limitation, and clearly it was if the time taken up by the appeal 
from the order of the District Munsif dismissing the appellant’s 
application under O. 21, r. 97, was not to be excluded. The 
District Munsif held that the respondents’ plea was well-found- 
ed and dismissed the suit but his decision was reversed on 
appeal by the Subordinate Judge. The respondents appealed to 
this Court, and their appeal was allowed by Wadsworth, J., 
who, however, gave a certificate which has permitted of the 
filling of the present appeal under CL 15 of the Letters Patent. 


There is nothing on the record which shows the circum- 
stances under which the appellant filed the appeal against the 
dismissal of his application under O. 21, r. 97, and thedecision 
in this appeal must turnon the question on whom lies the burden 
of proof. S. 14 of the Limitation Act says: 

n In computing the period of limitation prescribed for any suit, the time 
during which the plaintiff has been prosecuting with due diligence another 
civil proceeding, whether in a Court of first instance or in a Court of appeal, 
against the defendant, shall be excluded, where the proceeding is founded 


upon the same cause of action and is prosecuted in good faith in a Court 
which, from defect of jurisdiction, or other cause of a like nature, is unable 


to entertain it.” 

Then follow three explanations, but it is not necessary to 
set them out. S. 2 (7) defines “good faith” for the purposes 
of the Act. The definition is that nothing shall be deemed to 
be done in good faith which is not done with due care and 
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attention. I should have thought that when a person is claim- 
ing the benefit of S. 14 of the Limitation Act he must prove 
that he acted in good faith in instituting the earlier proceedings. 
O. 7, r. 6 of the Code of Civil Procedure states that where the 
suit is instituted after the expiration of the period prescribed 
by the law of limitation, the plaint shall show the ground upon 
which exemption is claimed. This must mean that when a 
suit has been filed beyond the period allowed by law the burden 
of proving that there is ground for exemption from limitation 
is on the plaintiff, but apart from this the wording of S..14 of 
the Limitation Act seems to me to be here quite clear. 


Buta different opinion has been expressed by a Bench of 
this Court. In Alagappa Chettiar v. Somasundara Chetitar!, 
Varadachariar, J., sitting with Mockett, J., discussed S.'14 of 
the Limitation Act, and it would appear that he was of the 
opinion that the Privy Council in deciding Benoderam Sen vv. 
Brojendro Narain Roy’, had placed the burden of proof on the 
defendant and not on the plaintiff. With the greatest respect 
to all that was said in the judgment of Varadachariar, J., I am 
unable to agree that the Judicial Committee can there be taken 
to have laid down a rule that a person seeking the benefit of 
S. 14 of the Limitation Act is not required to show that he 
acted bona fide in the previous proceedings and that it is incum- 
bent on his opponent to prove mala fides. In that case the 
Privy Council were considering the effect of S. 10 of the 
Limitation Act of 1859 and notof S. 14 of that Act, which 
corresponds to S. 14 of the present Act. S. 20 of the Act of 
1859 corresponds to Art. 182 of the Act of 1908 and it reads 
as follows: 

“ No process of execution shall issue from any. Court not established 
by Royal Charter to enforce any judgment, decree or order of such Court, 
unless some proceeding shall have been taken to enforce such judgment, 
decree or otder or to keep the same in force within three years next preced- 
ing the application for such execution.” 

It was alleged in Benoderam Sen v. Broidi Narain 
Roy3, that certain proceedings in execution had not been 
instituted bona fide and therefore the decree-holder was not 
entitled to claim a fresh starting point of limitation by reason 
of his application. There was nothing in the Limitation Act of 
1859 wHich required the decree-holder to show bona fides, but 





1. (1937) M.W.N. 465. 2 (1873) 21 W.R.'97,* 
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in resisting the proceedings the person concerned set up a 
specific charge of mala’fides. The Judicial Committee decided 
that in such circumstances the person who alleged mala fides 
ought to prove his allegation. There is nothing in the judgment 
in.that case or in the judgment of the Privy Council in the 
earlier case of Roy Dhunput Singh v. Modhomotee Debiat, the 
earlier case was referred to in Benoderam Sen v. Brojendra 
Narain Roy®, which can in my opinion be taken as supporting 
the interpretation placed upon S. 14 of the Limitation Act in 
Alagappa Chettiar v. Somasundaram Chettiar’. 

As I have already indicated a person who asks the Court 
to hold that he is entitled to the benefit of S. 14 must in my 
judgment show that he comes within it. To the reasons I have 
given I may add that S. 103 of the Evidence Act expressly 
states that the burden of proof of any particular fact lies on the 
person who wishes the Court to believe in its existence, unless 
it is provided by law that the proof lies elsewhere. I have no 
hesitation in holding that in this case the burden of proving 
that he acted bona fide in his earlier action rests on the 
appellant. He has not made any attempt to show that in filing 
the appeal against the claim order he was acting on advice and 
the Court is left in entire ignorance why he appealed from the 
order on his application under O. 21, r. 97 before he filed the 
present suit. As the appellant has not shown that in filing the 
appeal he acted in good faith he is not entitled to the benefit of 
S. 14 of the Limitation Act. 

For these reasons I consider that the decision of Wads- 
worth, J., was correct and that the appeal should be dismissed 
with costs. 

Gentle, J.—I agree. i 

Krishnaswami Aiyangar, J.—I also agree but I desire not 
to be understood as expressing any opinion on'the question 
whether an appeal lay to the Subordinate Judge in the prior 
proceedings or not. The matter was argued on the assumption 
that no such appeal lay and that the remedy was by way of suit 
only. | 

K. S. Appeal dismissed. 





1. (1872 18 W.R 76. 
2 (1873) 21 W.R. 97. 3, 1937 M.W.N. 465. 
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[FULL BENCH]. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction]. 
PRESENT :—SIk ALFRED HENRY LIONEL LEACH, Chief 


Justice, MR. Justice Kinc anp MR. Justice PATANJALI 
SASTRI. 


Al. Vr. St. Veerappa Chettiar, Devakotta.. Petitioner" | 
d 


Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act (XI of 1922), Ss. 2 (1) and 3—Simple morigage—Swit 
on—Recewer appointed in—Rents collected and paid over to morigagee— 
Whether agricultural income—Profits of mortgage—Accrual—Computation 
for assessment. 

Under a compromise decree dated 28th July, 1928, in a suit on a simple 
mortgage the mortgagor was to pay to the mortgagee a sum of Rs. 3,75,000 
in full settlement of all claims, on or before 31st July, 1931. In the mean- 
time this amount was not to carry interest. In the event of this amount not 


' being paid by the due date the hypotheca was to become the absolute 


property of the mortgagee. By the decree a receiver was also appointed 
and it was aterm of the compromise that any money which the mortgagee 
received from the receiver should be set off against the Rs. 3,75,000 and that 
the mortgagor should only be responsible for the balance. If the balance was 
not paid the whole of the hypotheca was still to become the property of the 
mortgagee. From 28th July, 1928, the date of the decree to 31st July, 1931, 
Rs. 42,000 was paid into Court by the receiver as the net rent collections and 
the amount was later on paid to the petitioner. The mortgagor did not pay 
the amount according to the terms of the compromise on 31st July, 1931, and 
the mortgagee consequently became the absolute owner of the properties. 
The right of the mortgagee to possession was finally decided by the High 
Court on 2nd September, 1936. The account books of the mortgagee showed 
the mortgagor as debtor till this date when the accounts were closed and the 
moneys received in connection with the loan were transferred to a new 
account opened in the mortgagee’s own name. The income-tax authorities 
sought to include in the assessable income of the mortgagee all sums 
received on account of the mortgage though they had been received more 
than 3 years before the year of account, as well as the sum of Rs. 42,000 
deposited in Court by the receiver and withdrawn by the mortgagee. It was 
contended that fhe latter amount was agricultural income. 

Held, (i) As the assessee was neither the owner nor even a usufructuary 
mortgagee of the properties but a simple mortgagee whose title to the pro- 
perties did not vest in him until after all these moneys had been collected 
and paid into Court in reduction of the mortgage debt, the amount cannot be 
said to be “agricultural income”. : 

Commissioner of Income-tax v. Maharajadhiraja of Dharbhaxga, (1935) 
69 M.L,J. 474: L.R, 62 LA. 215: LL.R. 14 Pat. 623 distinguished. 

(ii) As the transaction was closed only in 1936 it was not until that 
year that profits could properly be calculated and the income-tax authorities 
were henct fully entitled to assess on that basis. 


* O. P. No. 114 of 1940. 25th September, 1940. 
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Reference under S. 66 (2) of the Indian Income-tax Act 
{XI of 1922) by the Commissioner of Income-tax, Madras. 
K. V. Sesha Atyangar for the Commissioner. 


R. Kesava Aiyangar, S. R. Krishnamachariar and S. 
Srintvasan for the Assessee. 


The judgment of the Court was delivered by 


The Chief Justice.—The petitioner is the managing member 
of an undivided Hindu family and as such he has been assessed 
to income-tax for the year 1937-38. The family belongs to ihe 
Nattukottai Chettiar community and carries on a money-lending 
business. In the year, 1913, the petitioner’s father advanced 
Rs. 2,15,000 to Bangaru Ammal, the Zamindarini of Thevaram, 
on the security of the Zamindari. The loan was not repaid and 
in 1925 the petitioner was compelled to file a suit in the Court 
of the Subordinate Judge of Dindigul to enforce payment of the 
amount then due. Accumulations of interest, it was said, had 
brought the figure up to Rs. 5,49,683 but this was denied. A 
compromise waseventually agreed upon and a decree was passed 
by the Subordinate Judge embodying the terms of settlement. 
Under this decree the debtor was to pay to the petitioner a sum 
of Rs. 3,75,000 in full settlement of all claims on or before the 
31st July, 1931. In the meantime this sum was not to carry 
interest. In the event of the amount not being paid by the due 
date the Zamindari was to become the absolute property of the 
petitioner’s family. By this decree a receiver was appointed 
and it was a term of the compromise that any moneys which 
the petitioner received from the receiver should be set off 
against the Rs. 3,75,000 and that the debtor. should only be 
responsible for the balance. It was, however, stipulated that in 
the event of the balance not being paid the whole of the 
Zamindari would still become the property of the petitioner’s 
family. From the 28th July, 1928, the date of the compromise 
decree, to the 31st July, 1931, Rs. 42,000 was paid into Court 
by the receiver as the net rent collections for that period. This 
amount was later on paid to the petitioner. The sum due to be 
paid to the petitioner under the terms of the compromise 
decree on the 31st July, 1931, was not paid and in consequence 
his family became the absolute owners of the Zamindari. The 
estate was not, however, handed over to the petitioner’ until the 
2nd February, 1933. 
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The Zamindarini died on the 14th Deceinber, 1930, and 
her heit was her mother Errammal. Errammal died on the 
2nd February, 1933, leaving a will by which she purported to 
bequeath the Zamindari to one Thangaswami Naicker, who 
with two others challenged the right of the petitioner to obtain 
possession of the estate. The case was carried to this Court 
and the litigation did not end until the 2nd September, 1936, 
when the title, af, the petitioner’s family to the property was 
finally decided. Until this had happened the account books of, 
the petitioner showed the Zamindarini as the debtor,, byt the 
title of the petitioner’s family having been confirmed he closed 
this account and opened one under his own name transferring 
to that account the moneys which he had received in connection 
with the loan, ` 


In assessing the petitioner as the Ha of the family fon 
the year 1937-38 the Income-tax authorities have included the, 
profit which they calculated has been made out of this mortgage 
transaction. The profit has been calculated at the sum of, 
Rs. 2,57,998, less Rs. 84,700 which had been received towards 
the loan before 1924. The petitioner objected to an assessment 
being made on this basis and he requested the Commissioner of 
Income-tax to refer to this Court, under the provisions of S. 66, 
of the Income-tax Act, the questions raised by him.' In accor- 
dance with: this request the Commissioner has referred the 
following questions :— 

“(1) Whether the sum of Rs. 42,000 deposited in the Court between: 


July 1928 and July, 1931 and withdrawn by the petitioner and adjusted as 
income in the year of account is agricultural income., 


2 Whether the entire income excluding the sum of Rs. 84, 700 interest 
realized in 1915 to 1923 from this transaction as a whole can be said to have 
accrued, arisen or been received in the year of account”.  ' 

The petitioner’s' case with regard to the first question is 
this:. He says that as the Rs. 42,000 represents rents which the 
receiver collected from the tenants of the agricultural lands of 
the: Zamindari this cannot be taxéd, income from agriculture 
being exempt. If the petitioner were ‘the owner of the 
Zamindari wheri' these moneys were collected: there would be 
force in the contention, ‘but hé was not, nor was his family. 
These moneys were paid inte Court’ by the receiver in reduction’ 
of the amount due under the'mortgage and the total sum was 
paid ove to the petitioner’ for this purpose. The petitioner 
was not even in the position of a usufructuary mortgagee: He 
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held a simple inortgage and the title to the estate claimed by 
him did not vest until after all these moneys had been collected 
and paid into Court in reduction of the mortgage debt. There 
is no substance at alf in the petitioner’s contention here. It has 


been suggested that the decision of the Privy Council in Com- 


missioner of Income-tax v. Makarajadhiraja of Darbhanga 
has application, but this cannot be accepted. That case had 


reference to a usufructuary mortgage and, as I have already. 


mentioned, the petitioner was never in the position of a 
usufructuary mortgagee. 

The second question also must be answered in favour of 
the Income-tax authorities. Year by year from 1926-27 untif 
the year of assessment 1937-38 the petitioner was pressing the 
Income-tax authorities not to take into account any sums 
received by him on account of this mortgage, but to leave the 
position open until the matter had been concluded. When the 
petitioner’s agent produced before the Income-tax Officer the 
accounts in respect of the year 1926-27 it was found that no 
interest in respect of the loan to the Zamindarini had beer 
debited and it was contended by the assessee that as the loan 
was the subject-matter of litigation no payment of interest 
should then be taken into account. This contention was 
accepted. In the year of assessment 1929-30 the Income-tax, 
Officer discovered that the petitioner had obtained a decree 
against the Zamindarini, but the Income-tax Officer was induced 
to stay action by the statement that no execution proceedings 
had been taken and that when the décretal amount was realized 
the income thereby received would be accounted for in his 
books. In the assessment year 1930-31 no’ accounts were 
produced for the:year of account. The petitioner’s agent here 
represented that proceedings for the recovery of the decretal 
amount had not been taken and that it would be’ sometime 
before any money was realizéd on the loan. ‘The accounts for 
the assessment year 1931-32 showed that a sum of Rs. 38,865 
had been received in the previous year. The contention then 
raised was that unless the decretal amount was realised in full 
no part of the ‘realization could 'be taken as profit. For the 
assessment years 1932-33 and 1933-34 the accounts again 
showed receipts on account of this mortgage. Thereupon the 





1. (1935) 69 M.L.J. 474: L.R. 62 I.A, 215: LL.R. 14 Pat 623. 
34 
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petitioner’ s agent represented that there was an understanding 
between the department and the petitionet that interest should 
be taken into account only when the entire amount was repaid. 
On this representation the Jncome-tax Officer took no portion 
of the moneys received in these two years as income assessable 
in those yéars. 

Notwithstanding that the petitioner induced the faeces 
authorities to agree to the assessment being made when the 
transaction was closed he now says that as the amounts paid to 
him in cash were received by him more than three years before 
the year of account they are not assessable to tax. To say the 
least, it is not an honest contention to put forward in view of 
the representations made by him from year to year. But with- 
out taking into consideration the honesty or dishonesty of the 
petitioner or the effect of his representations it is clear that he 
is not entitled in law to escape assessment on the profit which 
was made out of this mortgage transaction. On his own 
showing this transaction did not close until the. High Court had 
given its decision in 1936 and therefore it was not until that 
year profits could properly be calculated. In these circum- 
stances the Income-tax authorities were fully entitled to assess 
on that basis, The question whether the profit calculated by the 
department is excessive does not arise in this reference, but the 
Court has been given to understand that in other proceedings 
the petitioner intends to challenge the figure arrived at by the 
Income-tax authorities. 

There is one other point which requires to be dealt with. 
The petitioner says that in any event he should be allowed to 
deduct the Rs. 42,000 referred to in the first question as that 
sum was paid into Court in reduction of the Rs. 3,75,000. in 
raising this point the learned advocate for the petitioner over- 
looks the fact that under the terms of the compromise decree 
his client got the whole of the Zamindari plus the Rs. 42,000. 
The Rs. 42,000 is part of the profit which was made out of 
the transaction, and therefore no deduction can be allowed. 

For the reasons indicated we answer the first question 
referred in the negative, and the second question in the 
affirmative. The petitioner must pay the costs of this reference, 
Rs. 250. 


mS. Reference answered. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice KING. 
Al, Sp. PL Subramanian Chettiar by 


his agent Narayanan Chettiar .. Appellant” (Petitioner) 
v. 
Muthusami Goundan and others .. Respondents (Respon- 
denis). 
Limitation Act (IX of 1908), Art, 182 (5)—Decree—Revised decree— Subra- 


Execution application based on original decree— Subsequently execution Chettiar 
application taken on the revised decree — Applications previously made a 
whether in accordance with low—Whether subsequent execution barred by Muthu- 
time sam 
A decree for money was obtained by the decree-holder ex parte against Goundan. 
three defendants in 1929. A revised decree was passed in 1930. From 1932 
till 1938 execution applications were filed on the assumption that the amount 
due from defendants was that recorded in the original decree. Upon the 
tale of the first defendant’s property in execution an application was filed by 
his legal representatives to set aside the sale under O. 21, r. 90, Civil Pro- 
cedure Code. The decree-holder himself, finding that the properties were 
sold for an amount larger than was due to himself, sought to set aside the 
sale. He again filed another execution petition which he based upon the 
revised decree of 1930. On the questions whether the previous applications 
were in accordance with law and if not whether the later application was 
time-barred, 

Held, that the applications between 1932 and 1938 should be deemed to 
, have been made in accordance with law within the meaning of Art 182 (5) of 
the Limitation Act and therefore the present application was within 1ime. 

Pali Vittala Hegde vı Paniyur Hosamane Sheenappa Shetty, (1933) 38 L. 
W. 877 and Ram Prasad Singk v. Beni Madho Singh, AI.R. 1936 Pat. 26, 
Telied on. 

Appeal against the order of the District Court of Coimba- 

tore dated 22nd November, 1938, and made in C. A. No, 153 
of 1938 preferred against the order of the Court of the District 
Munsif of Dharapuram dated 17th January, 1938, and made in 


E. P. R. No. 916 of 1937 in O. S. No. 211 of 1929. 

K. V. Ramachandra Atyar for Appellant. 

V. Ramaswami Aiyar for Respondents, e 

The Court delivered the following 

JUDGMENT.—The appellant in this appeal obtained a decree 
for about Rs. 1600 er parte against three defendants on Ist 
October, 1929. There was an application by the first defendant 
only to have this decree set aside and an order was passed in his 
favour that it would be set aside if he deposited a sum of 
Rs. 1100 and odd. Some of this money was deposjted but not 
a A ee ee 


* A. A. A. O. No.106 of 1939. 10th October, 1940. 
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all and on 27th June, 1930, a revised decree was passed by the 
Court, in which due notice was taken, in Salculating the amount 
due ‘by the defendants, of the amount which had been so 
deposited and was to be withdrawn by the decree-holder. The 
decree-holder subsequently filed a number of execution applica-, 
tions beginning with 1932 and continuing until 1936 and in al] 
these applications, he proceeded on the assumption that the 
liability of the defendants was that recorded in the original 
decree. In execution, the first defendant’s properties were 
brought to sale in February, 1937, and an application was ‘filed 
under O. 21, r. 90, Civil Procedure Code by the guardian of the 


‘first defendant’s children to set that sale aside. While that 


application was pending, the decree-bolder stated that he 
discovered that he had had the properties sold for an amount 
larger than what was due to him; he accordingly, on his own | 
initiative, asked the Court to set the sale aside, and the sale was 
set aside accordingly. Then comes the application, from which 
the present appeal arises, made by the decree-holder in July, 
1937, for the attachment and sale of the properties of the 
second and third defendants. In this execution application, the 
decree-holder, of course, bases his claim upon the revised decree 


‘ of 1930.. Both the Courts below hold that the application is 


barred by limitation on the ground that the previous appli- 
cations were not in accordance with law and this is the question 
which it is necessary to ‘decide in this appeal. 


' The main reason given by both the Courts for holding that 
the present execution application is barred is that in the 
previous applications, the decree-holder applied to the Court to 
execute not the decree of June, 1930, but the decree of October, 
1929, which had no further existence or validity. Put in this 
way, the argument has some plausibility but the learned 
advocate for the appellant has been able to show me that in 
very similar circumstances, such an argument has not found 
favour with the Courts. My attention has been called to two 
authorities.. The first of these is a decision of a single Judge 
of the Madras High Court in Palki Vittala Hegde v. Pantyur 
Hosamane Sheenappa. Shetty). In that case, there was an 
original decree and an appeal from that decree, the result, of 
that appeal being that the decree was modified and a lesser sum 





1. (1933) 38 L.W. 877. 
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was held to be due fo the decree-holder. In spite of that 
modification, the decree-holder applied for execution alleging 
that the full amount decreed by the first Court was due to him 
and making no reference to the modification introduced by the 
decree of the appellate Court. It was held that such an appli- 
cation cannot be said to be one not in accordance with law. The 
learned Judge says: 

“As those petitions were erroneous in particulars, if anybody had taken 
care to detect the error, the decree-holder should bave been required to 
correct the errors and represent the petition with correct particulars. This 
not having been done...... they (the petitions) were dismissed , . . . the 
omission from the previous execution petitions of the particulars required 
by Cl. (d) and Cl. (g) was not sufficlent to make them otherwise than in 
accordance with law.” 

The second case is reported in Ram Prasad Singh v. Bent 
Madho Singh. This is a case of a decree which has not been 
appealed against but which has been amended and the result of 
the amendment was that some of the persons who were liable 
under the original decree were exonerated from liability. In 
spite of this fact, the decree-holder applied for execution 
against all the defendants. - It was held that such an applica- 
‘ tion was in accordance with law; that an error of this kind was 
not one of substance but of form and the legality of the execu- 
tion proceedings should not be allowed to be affected by it. 
Here, in the present case, it seems to me quite clear that the 
matter is one not of substance but of form. Though there 
might have been two decrees one superseding the other and 
though technically speaking, the second decree is the only one 
that can possibly be executed, there is only one liability, and 
there has never been any doubt that the judgment-debtors in 
this case were under liability, as a result of the litigation, to 
the appellant. The essential facts of the situation are simply 
that the appellant, it may be owing, as the learned District 
Munsif puts it, to gross negligence, when he came to Court, has 
omitted to study the papers connected with the case and is 
claiming more money than is legitimately due to him. The 
fact that he supports that claim by putting forward the decree 
of 1929 seems to me to have no serious bearing on the situation. 
There were also cited two cases in which it was held that an 
application by the decree-holder to execute his decree for more 
than is due to him is not in itself an application not in accord- 
———— 

i 1, A.I.R. 1936 Pat. 2. 
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ance with law. In Ram Gopal Shriram x. Ramgopal Bhuiadal, 
a shop by owner Pusaram Latchmandas Marwadi, the decree- 
holder omitted to mention that there was a cross-decree against 
him and that therefore he could execute his decree only for the 
balance. Muthukrishna Raja v. Viswalinga Kadavarayan?, was 
a clear case of too much money being claimed. These cases 
are not quite so directly to the point as Palitvittala Hegde v. 
Pantyur Hosamane Sheenappa Shetty8, and Ram Prasad Singh 
v. Beni Madho Singhs, but they do strengthen the argument for 
the appellant that this question of claiming more than is due is 


.an irregularity which does not affect the legality of the applica- 


tion. As against these authorities nothing of any value has 
been cited by the learned advocate for the respondent. The 
only case which bears remotely on this point is Appu Rao v. 
Ramakrishna Chetisar®, in which the decree of the first Court 
was confirmed by the appellate Court which also added a decree 
for costs, but the facts of that case, are essentially different 
from the facts of this case. For the reasons which I have 
given, I think that the applications of the appellant between 
1932 and 1936 must be deemed to have been made in accordance 
with law within the meaning of Art. 182 (5) of the Limitation 
Act and therefore the present application of July, 1937, must 
be held to be in time. This appeal will therefore be allowed, 
the order of the District Judge set aside and the execution 
application restored to file to be disposed of according to law. 
The respondents must pay all the costs of the appellant, hitherto 
incurred. ` 

Leave to appeal refused. 

K. C. —— l Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT Mr. Justice WapsworRTH AND MR. JUSTICE 

PATANJALI SASTRI. 
Desayi Venkatranga Reddi and others .. Appellants* (Respon- 
dents—Defendants) 





v. 
Paraku Chinna Sithammaand another .. Respondents (Peti- 
i tioners). 

1. (1933) LL.R. 59 Bom. 1. 2 1940 M.W.N. 547, 

3. (1933)°38 L.W. 877. 4. ALR. 1936 Pat. 25. 


5. (1901) IL.R. 24 Mad. 672, 
“Appeal Against Order No. 51 of 1939. 31st October, 1940, 


va 
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Execution proceedings—Construciwe res judicata barring judgment- 
debtor—Sons of such judgmeni-debtor if also barred. 

An order for execution made after notice to the judgment-debtor who 
does not appear and offer any objection precludes him from raising a plea 
of limitation in subsequent proceedings even though the application on 
which the order was passed does not fructify and is eventually struck off 
or dismissed, 

Lakshmanan Chetty v. Kuttayan Chetti, (1901) I.L.R. 24 Mad. 669, 
followed. 

Genda Lal v. Hasari Lol, (1935) LL.R. 58 All. 313 (F.B.), dissented 
from. 


But the sons of the judgment-debtor when proceeded againstin execu- 


tion under the pious obligation theory will not be precluded from pleading 


the bar of limitation. 


Raja Rom v. Raja Baksh Singh, (1938) 1 M.L.J. 41: LL.R. 13 Luck. 61 
(P.C.), followed, 


Krishnan Naidu v. Somi Naidu, (1940) 1 M.E.J. 363, distingnished. 

Appeal against the order of the District Court of Anan- 
tapur dated 9th January, 1939 and made in E. P. No. 86 of 
1936 in O.S. No. 37 of 1921. 

The judgment of the Court was delivered by 

Patanjali Sastri, J —This is an appeal from an order of 
the District Court of Anantapur overruling certain objections 
raised by the appellants to the execution of a decree obtained 
by the respondents and allowing execution to proceed. 

The appellants are members of a Hindu undivided family, 
the third appellant being the father and the appellants 1 and 2 
his minor sons. The decree passed against them directed 
delivery of possession of certain immovedble properties and 
payment of a certain sum as mesne profits. The immoveable 
properties have been delivered and the present execution pro- 
ceedings relate to the recovery of the mesne profits. Under the 
decree, these were recoverable from the third appellant person- 
ally and from the family properties of all the appellants. There 
have been numerous applications to execute the decree but none 
of them has so far proved fruitful owing mainly to the laches 
of the respondents themselves in the conduct of those proceed- 
ings. It is unnecessary, however, to set out all those proceed- 
ings for the purposes of this appeal and it is sufficient to refer 
to one of them, E, P. No. 5 of 1930, instituted against the 
third appellant alone on 27th January, 1930. It is not now 
disputed that this petition was barred by time but though notice 
to show cause why the decree should not be executed was duly 
served on the third appellant, he did not appear and oppose the 
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application, and the Court ordered the issue of a warrant for 
his arrest on 22nd February, 1930. The ‘respondents, however, 
failed to pay the requisite fee for the issue of the process and 
the petition was‘dismissed on 10th: March, 1930. There was 
another application for execution put in 1933 within three - 
years of the previous one and this also having been dismissed 
for default, the present petition E. P. No. 86 of 1936 out of 
which these proceedings have arisen was filed on 7th October, 
1936. It may be mentioned here that though the appellants 1 
and 2 have also been made parties to this petition, it is not 
disputed that it is barred so far as they are concerned as they 
were not made parties to the earlier proceedings and indeed the 
respondents have given up their claim to execute the decree 
directly against their shares of the family properties. But in 
answer to the third appellant’s plea of limitation, based upon 
the E. P. No. 5 of 1930 having itself been filed beyond time, 
the respondents urge that arrest of, the third appellant having 
been ordered on that petition, he is precluded by the principle of 
res judicata from raising the plea, and the first question for 
determination is whether this contention is correct. 

‘Now, it is well settled that the principle of res judicata is 
applicable to execution proceedings, though S. 11 of the Code 
of Civil Procedure does not in terms apply (see Ram Kirpal v. 
Rup Kuari1). But in view of the practice: of the Courts, 
whenever an impediment arises to execution, to dismiss the 
application allowing the decree-holder to apply again, the ques- 
tion frequehtly arises as to how far orders passed on previous 
execution petitions which have been eventually ‘dismissed can 
be held to preclude parties from raising in subsequent proceed- 
ings matters which were not expressly determined by the prior 
order. After ‘an elaborate consideration of this question, 
Sulaiman, C.J.,.laid down in Ganga Lal v. Hasari Lal, certain 
propositions the last cf which is relevant to the present case 
and has been strongly presséd upon us by learned counsel for 
the appellants : 

“ Where no objection is taken, but the application for execution does 


not fructify, the judgment-debtor is not debarred by the principle of res 
judicata from raising the question of limitation later.” 


The learned. Chief Justice based this conclusion, apart 
from certain analogies derived from the application of: the 





1, (1883) LL.R. 6 Ail 269: L.R. 11 I.A. 37 (P.C). 
: 2. (1935) TL.R. 58 AIL 313 (F.B.). 
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Execution proceedings—Consiructive res judicata barring judgment- 
debtor—Sons of such judgment-debtor if also barred. 


Where a decree for mesne profits had been passed against a Hindu 
father and his undivided minor sons, directing recovery of the profits from 
the father personally and from the family properties of al! of them, and an 
application for execution was instituted against the father alone but he did 
not appear and oppose the application as being time-barred despite notice to 
him, an order passed on such application will preclude him from raising & 
plea of limitation in subsequent proceedings, though the application on 
which the order was passed did not “fructify” and was eventually dismissed. 

Lakshmanan Chetii v. Kuttayyan Chetti, (1901) I.L.R. 24 Mad. 609, 
followed. Genda Lal v. Hasari Lal, (1935) I-L.R.58 All. 313 (F.B.), dis- 
sented from. 

In regard to his sons, however, whatever may be the position if the 
decree had been obtained against the father alone, since in fact the sons had 


been impleaded in the suit and a decree obtained against their shares, the . 


decree-holder can’t claim to proceed against such ‘shares, in execution of 
the decree against the father, when it can no longer be directly executed 
against them owing to the bar of limitation. as 

Ruja Ram v. Ram Baksh Singh, (1938) 1 M.L.J. 41: 13 Luck. 61 (P.C.), 


lied. . 

T pee Naidu v. Sami Naidu, (1940) 1 M.L J. 363, distinguished. 

Appeal against the order of the District Court of Anan- 
tapur dated 9th January, 1939 and made in E. P. No. 86 of 
1936 in O. S. No. 37 of 1921. 

The judgment of the Court was delivered by 

Patanjali Sastri, J—This is an appeal from an order of 
the Disirict Court of Anantapur overruling certain objections 
raised by the appellants to the execution of a decree obtained 
by the respondents and allowing execution to proceed. 

The appellants are members of a Hindu undivided family, 
the third appellant being the father and the appellants 1 and 2 
his minor sons. The decree passed against them directed 
delivery of posse8sion of certain immcveable properties and 
payment of a certain sum as mesne profits. The immoveable 
properties have been delivered and the present execution pro- 
ceedings relate to the recovery of the mesne profits. Under the 
decree, these were recoverable from the third appellant person- 
ally and from the family properties of all the appellants. There 
have been numerous applications to execute the decree but none 
of them has so far proved fruitful owing mainly to the laches 
of the respondents themselves in the conduct of those proceed- 
ings. It is unnecessary, however, to set out all those proceed- 
ings for the purposes of this appeal and it is sufficient to refer 
to one of them, E. P. No. 5 of 1930, instituted against the 
third appellant alone on 27th January, 1930. It i3 not now 
disputed that this petition was barred by time but though notice 


Patanjali 
Sastri, J. 
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Venkai: to show cause why the decree should not be executed was duly 
He or served on the third appellant, he did not appear and oppose the 
vo application, and the Court ordered the issue of a warrant for 
Erga his arrest on 22nd February, 1930. The respondents, however, 
Piei failed to pay the requisite fee for the issue of the process and 
Sastri,J. the petition was dismissed on 10th March, 1930. There was 
another application for execution put in 1933 within three 
years of the previous one and this also having been dismissed 
for default, the present petition E. P. No. 86 of 1936 out of 
which these proceedings have arisen was filed on 7th October, 
1936. It may be mentioned here that though the appellants 1 
and 2 have also been made parties to this petition, it is not 
disputed that it is barred so far as they are concerned as they 
were not made parties to the earlier proceedings and indeed the 
respondents have given up their claim to execute the decree 
directly against their shares of the family properties. But in 
answer to the third appellant’s plea of limitation, based upon 
E. P. No. 5 of 1930 having itself been filed beyond time, 
the respondents urge that arrest of the third appellant having 
been ordered on that petition, he is precluded by the principle of 
res judicata from raising the plea, and the first question for 
determination is whether this contention is correct. 
Now, it is well-settled that the principle of res judicata is 
applicable to execution proceedings, though S. 11 of the Code 
of Civil Procedure does not in terms apply" (see Ram Kirpal v. 
Rup Kuarit), But in view of the practice of the Courts, 
whenever au impediment arises to execution, to dismiss the 
application allowing the decree-holder to apply again, the ques- 
tion frequently arises as to how far orders passed on previous 
execution petitions which have been eventually dismissed can be 
held to preclude parties from raising in subsequent proceedings 
matters which were not expressly determined by the prior order. 
After an elaborate consideration of this question, Sulaiman, C.J., 
laid down in Ganga Lal v. Hasari Lah, certain propositions the 
last of whichis relevant to the present case and has been strongly 
pressed upon us by learned counsel for the appellants : 

“Where no objection is taken, but the application for execution does 
aot fructify, the judgment-debtor is not debarred by the principle of res 
judicata from raising the question of limitation later.” 

The learned Chief Justice based this conclusion, apart 
from: certain analogies derived from the application of the 


1. (1883) I L.R. 6 All. 269: L.R. 11 L.A. 37 (P.C.). 
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principle to findings jn favour of defendants in suits 
which are eventually dismissed, upon the provisions of sub- 
rr. (1) and (2) of O. 21, r. 23, read with the definition of 
“decree” in S. 2, sub-s. (2) of the Code of Civil Procedure. 
He considered that it was only when the judgment-debtor 
appeared in response to a notice issued under O. 21, r. 22, that 
the Court was bound to “consider” his objections and make an 
order thereon which would be an “adjudication” appealable as a 
decree, but where the judgment-debtor did not appear at all: 

“ i mere order that the decree should be executed which under the sub- 
rule has to be automatic cannot be regarded as an adjudication of the ques- 
` tion as between the decree-holder on the one hand and the judgment-debtor 
on the other, so as to operate as a bar by implication at all subsequent stages 
in the same proceedings ” 

The learned Judge however recognised that where the 
previous application for execution became “fructuous” by which 
apparently is meant partial satisfaction of the decree, the 
judgment-debtor would be precluded from questioning the 
validity gf that application, though we find it somewhat 
dificult to see how the fructification of a petition can have a 
bearing on the question of the binding character of an order 
passed upon it under sub-r, (1) of r. 23. The learned Judge 
was of opinion that the decision of the Privy Council in 
Mungul Pershad Dichit v. Grija Kant Lahirit, was not opposed 
to the view he was adumbrating, observing that it “has, in some 
cases, been misunderstood.” 


With all respect, we are unable to concur either in the 
learned Judge’s conclusion or in his view of the effect of the 
Privy Council decision. O. 21, r. 22, provides for the issue of 
a notice to the judgment-debtor to show cause “why the decree 
should not be executed against him” and r. 23 says: 


“(1) Where the person to whom notice is issued under the last preceding. 


rule does not appear or does not show cause to the satisfaction of the Court 
why the decree should not be executed, the Court shail order the decree to 
be executed. f 
(2) Where such person offers any objection to the execution of the 
decree, the Court shall consider such objection and make such order as it 
thinks fit.” 
It will be noticed that sub-r. (1) covers not only cases 
where the judgment-debtor does not appear in response io the 
notice or does not offer any objection to execution, “but also 


1. (1881) LL.R. 8 Cal. 51: L,R, 8 LA. 123 (P.C,). 
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those where he appears and objects but fails to satisfy the 
Court that the decree should not be executed. In all such cases, 
the Court is required to “order” the decree to be executed. 
That is to say, even in cases where the judgment-debtor appears 
and “offers any objection to the execution of the decree” and 
the Court “considers such objection”, it has to act under sub- 
r. (1) if it is not satisfied that the objection is valid. Where 
such objection is found to be tenable, the Court has to make, 
under sub-r. (2) “such order as it thinks fit”, that is to say, 
according io the nature and scope of the objection upheld. 
There is thus no justification for the view that an order under 
sub-r. (1) “has to be automatic” and that an order under sub- ' 
r. (2) alone amounts to an “adjudication” such as would fall 
within the definition of a decree, and we are unable to see any 
such distinction as the learned Judge supposed to exist between 
these sub-rules. If, therefore, the Court’s “order” under sub- 
r. (1) that the decree should be executed is, as it must be held 
to be, in cases where the judgment-debtor appears and objects 
but the objections are overruled, an appealable adjudication 
binding on the parties so long as it is unreversed, it is difficult 
to see why a similar order under the same provision in cases 
where the judgment-debtor does not choose to appear in 
response to the notice duly served on him, should be regarded 
as not having that effect. It seems to us that there can be no 
logical difference for this purpose between an application which 
results in partial satisfaction of the decree and is then allowed 
to be dismissed, and one which is eventually dismissed without 
any “fructification”. The analogy of a finding in favour of a- 
defendant not operating as res judicata when the suit is 
dismissed is, we venture to think, somewhat misleading. For, 
in such a case, a mere adverse finding cannot be appealed 
against and got reversed as the decree, in spite of such finding, 
is in favour of the defendant, whereas an “order” directing 
execution to proceed can be appealed from irrespective of the 
application eventually proving fruitful or infructuous. Again, 
even an express adjudication on the objections raised by the 
judgment-debtor must, on the analogy, be held not to be res 
judicata if the application on which execution was ordered to 
proceed is ultimately dismissed but this has never been suggested 
to be the case. © 7 T es 
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- We have examined at some length the reasoning in 
the full bench case in Genda Lal v. Hagari Lal, out 
of deference to the learned Judges, but we are of opinion 
that the point is practically concluded by the Privy 
Council decision in Mungal Pershad Dichit v. Grija Kant 
Lahiri, It is no doubt true, as pointed out by the learned 
Chief Justice in Genda Lal v. Hagari Lal! that in the case before 
the Privy Council, the judgment-debtor appeared in the previous 
execution proceeding in which attachment had been ordered and 
obtained a stay of the sale, acknowledging the validity of the 
order for attachment and consenting to its continuance, and 
that their Lordships rested their conclusion also upon such 
conduct of the judgment-debtor. But this was not the only 
ground of their decision. It seems to us that the decision is 
also based on the conclusiveness of the order for attachment 
made on the petition of the 8th October, 1874. They observe 
at page 59 :— 

“Admitting, for the sake of argument, but only for the sake of argument 
that the decree was barred when the sixth application was made when the 
notice was served on the 23rd of September, 1874 and when the petition of 
the 8th of October, 1874 was presented, and that the Subordinate Judge ought 
to have dismissed the petition upon the ground of limitation, although it 
was not set up or relied upon by the judgment-debtor, still his order, though 
erroneous, was valid, not having been reversed * * * The Snbordinate 
Judge had jurisdiction upon the petition of the 8th October, 1874 to deter- 
mine whether the decree was barred on the 8th October, 1874, and he made an 
order that an attachment should issue. He, whether right or wrong, must 
be considered to have determined that it was not barred. A Judge ina suit 
upon a cause of action is bound to dismiss the suit, or to decree for the 
defendant, if it eppears that the cause of action is barred by limitation. But 
if, instead of dismissing the suit, he decrees for the plaintiff, his decree is 
valid, unless reversed upon appeal; and the defendant cannot, upon an appli- 
cation to execute the decree, set up as an eoswer that the cause of action was 
barred by limitation”. 

These passages clearly indicate that the decision proceeded 
on the principle of res judicata as well, and it has been so 
understood by almost all the High Courts in India: see Sheoraj 
Singh v. Kameshar Nath, Mora Joshi v. Ramchandra Dinker 
Joshit, Coventry v. Tulshi Pershad Narayan Singh’, Lakshman 
Chetti v. Kuttayan Cheiit®, Lakshmanan Chetty v. Palantappa 
Chetii, Jago Mahton v. Khirodhar Ram’. We are unable to 


1. (1935) 1 L.R. 58 All. 313 (F.B.). 
2, (1881) LL.R. 8 Cal. 51: L.R. 8 1.A. 123 (P.C). . 
3. (1902) I.L.R. 24 All. 282. 4. (1890) LL.R. 15 Bom. 24. 
5, (1904) I.L.R. 31 Cal. 822. 6. (1901) LL.R. 24 Mad. 669. 
7. ALR. 1928 Mad, 1052, 8 (1923) LL.R. 2 Pat, 759, 
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agree that the decision in Mungal Prasad Dichit v. Grija Kant 
Lahiri! has been “misunderstood” in all these cases. See also 
Raja of Ramnad v. Velusami Tevar? where their Lordships 
applied the same principle where in a previous order for exe- 
cution the plea of limitation that was raised was not specifically 
dealt with. We are therefore of opinion that an order for exe- 
cution made after notice to the judgment-debtor who does not 
appear and offer any objection precludes him from raising a 
plea of limitation in subsequent proceedings even though the 
application on which the order was passed does not fructify and 
is eventually struck off or dismissed. We may observe that a 
Bench of two Judges in Lakshmanan Chettiar v. Kuttayan 
Chetti3 has taken the same view on facts more or less similar to 
those of the present case, and so far from being convinced by 
the strenuous argument of the appellants’ learned counsel that 
the decision requires reconsideration, we are inclined to agree 
with it. 

A further contention has been put forward on behalf of 
the sons, the appellants 1 and 2. Assuming that the plea of 
limitation is not open to their father (the third appellant) and 
the decree could be executed against his interest in the family 
properties, their shares in such properties, it is urged, should be 
exonerated as it is not disputed that the decree is time-barred so 
far as they are concerned. The learned Judge in the Court 
below, while recognising that the decree against the sons could 
not be executed as such, took the view that the decree being exe- 
cutable against the father, the sons’ shares were liable to be 
proceeded against in such execution by reason of their pious 
obligation under the Hindu Law to discharge the father’s 
decree debt, and the learned counsel for the respondents has 
attempted to support this conclusion before us. 

This sonfewhat archaic rule of pious obligation is no doubt 
firmly established in Hindu Law although the religious notions 
on which it is founded have ceased to command general accep- 
tance at the present day, as could be seen from this case where 
the sons as well as the father, unmindful of the evil consequences 
which the rule is intended to avert, resist the claim of the cre- 
ditor, while the latter would apparently rescue them from their 
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doom by enforcing the pious duty. But decisions regarding the Venkat- 


scope and incidents of this obligation are by no means uniform. Reda 
It is, however, generally recognised that the liability of a son v. 


does not extend to the payment of the time-barred debts of the Sithamma. 
father (see Subramania Aiyar v. Gopala Atyarl and Mayne’s pitas 
Hindu Law, 10th Edition page 421). It is therefore argued Sastri, J. 
for the appellants 1 and 2 that they are not liable as the decree 

is really barred even against their father, though the latter is 
personally estopped by the principle of res judicata from showing 

this; while the respondent broadly maintains that so long as the 

decree is capable of execution against the father, the pious 
obligation of the sons to discharge the decree debt out of the 

family properties remains and can be enforced. We are relieved 

from the necessity of deciding this interesting question of 

Hindu Law which is not altogether free from difficulty, as, 
whatever might be the position if the decree had been obtained 

against the father alone, we are of opinion that, the respondents 

having impleaded the sons also in the suit and obtained the 

decree against their shares in the family estate, cannot claim to 

proceed against such shares in execution of the decree against 

the father, when it can no longer be executed directly against 

them owing to the bar of limitation. It is true that the 

liability of a son arising out of his pious obligation is distinct 

from that of his father though arising out of the latter’s debt, 

and can be enforced against him by executing a decree obtained 

against the father alone against the entire family estate inclu- 

ding the son’s interest therein, provided of course that the debt 

is neither illegal nor immoraj. But when the son is joined in 

the suit and a decree is obtained binding his interest also, the 

claim against him based upon his obligation must necessarily be 

deemed to have been put in suit and merged in the decree, and 

the only mode of enforcing such claim is, as it seems to us, by 
executing the decree against him. The matter is no longer 
governed by the Hindu Law but by the relevant provisions of 

the Code of Civil Procedure. In Raja Ram v. Raja Baksh 

Singh? the Privy Council had to consider a case where a suit 

brought by a creditor against the undivided sons and grandsons 

of a deceased Hindu debtor was dismissed against the grandsons, 

and their Lordships held that the decree could not be executed 


1. (1909) 20 M.L.J. 633: I.L.R. 33 Mad. 308 
2, (1938) 1 M.L.J. 41: 13 Luck. 61 (P.C.). 
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against their interests in the family property. Their Lordships 
observed at page 63: 


“If the debt in question was not contracted for purposes regurded as 
immoral by the Hindu Law, and if the respondents being grandsons of 
Badri Singh were liable therefor to the extent of their interest in the joint 
family property, then the Subordinate Judge's decree of 13th May, 1931, was 
erroneous. The appellant should bave appealed therefrom, claiming that, 
instead of dismissing the suit as against the respondents, the Subordinate 
Judge should have given a decree against them in like manner as against 
defendants 1 to 3, namely, as representatives of Badri Singh for a sum to be 
realised out of any property of Badri Singh come to their hands”. 


Similarly, we apprehend, where the creditor's suit is 
decreed also against the son, the decree must rule. It follows 
that if such decree is allowed to become barred against the son, 
the creditor will no longer have any remedy, so far as the son’s 
interest in the family property is concerned. 


This Court has no doubt held in Periasamit Mudalsar v. 
Seetharama Chettiar! that a decree obtained against a father 
creates by its own force a debt against him which his sons are 
under a pious obligation to discharge and a suit can be brought 
against the sons to recover the decree debt within six years of 
the decree against the father. But the decision clearly envisaged 
cases where a decree was obtained against the father alone, and, 
the father being dead and the decree not being executable 
against the family properties according to the view taken by this 
Court under the old Code, the creditor was held entitled to file a 
suit against the sons on the decree debt within six years from 
the date of the decree although a suit on the original debt might 
be barred. Where, however, the sons were impleaded in the 
suit against the father and there has been an adjudication as to 
their liability, it has never been held that another suit would lie 
against the sons on their pious. obligation to pay the decree debt 
of the father, Obviously, it cannot lie where a decree against 
the sons has been refused. The same, we conceive, must be the 
case where a decree has been passed against them. If such a 
decree is allowed to become time-barred as against the sons, the 
creditor cannot, it seems to us, ‘in executing the decree against 
the father attach and bring to sale the entire interest of the 
family as the father in such proceedings can no longer represent 
the sons who are judgment-debtors in their own names. The 
position Would of course be different if the creditor had sued 
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the father alone. It that case, as we have already observed, he 
could bring the family properties to sale including the interests 
of the sons who would be represented by their father and who 
cduld only sue either for a declaration that their shares are not 
liable to be sold, or for recovery.of such shares after they are 
sold, by showing that the debt was illegal or immoral, or, accor- 
ding to some decisions, did not in fact exist (see Lakshmudy 
v. Ramudu1). 


Learned counsel for the respondents has strongly relied 
upon a recent decision of this Court in Krishna Naidu v. Sams 
Naidu? where in a suit on a promissory note executed by a 
father his sons were also impleaded on the ground that the debt 
wasincurred for family necessity, but in the appeal, the plaintiffs 
decided not to ask for a decree against the sons who were dis- 
missed from the suit, and obtained a decree against the father 
alone. In the execution proceedings that followed, the sons 
objected that having been dismissed from the suit, they could 

. not be held liable for their father’s debt. ‘The learned Judges 
(the Chief Justice and Krishnaswami Ayyangar, J.) held that 
the dismissal of the suit against the sons did not prevent the 
decree-holder executing the decree-against the sons’ interests in 
the family property. It is argued for the respondents that, if a 
creditor can proceed against the sons’ interests in the family 
estate in execution of a decree obtained against the father even 
when his suit has been dismissed against the sons, he cannot be 
in a worse position where the suit has been decreed against the 
sons and the decree against them has become time-barred. If 
the principle of res judicata does not apply in the one case, it 
cannot, it is said, apply in the other. This argument seems to 
us to proceed upon a misconception of what was decided in the 
case referred to above. We do not understand the case as 
deciding that if in a suit against a father and his sons, the sons 
are found not to be liable in respect of the debt sued upon and 
the suit is dismissed as against them, the creditor can, in 
executing the decree against the father, proceed névertheless 
against the interests of the sons, as such a conclusion would be 
plainly contrary to the principle of res judicata. On the other 
hand, the statement in the judgment that “in the District Court 
the appellants decided not to ask for a decree ‘against the sons 
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who were dismissed from the suit”. would rather seem to 
indicate that the learned Judges were dealing with a case 
where the plaintiffs chose to withdraw the case against the sons, 
and proceeded with it only against the father. That the 
learned Judges placed reliance upon the decision in Periasams v. 
Vaidhyalinga Pillai1, further supports this view. That was 
clearly a case where the creditor withdrew the suit against the 
sons and Varadachariar, J., who delivered the judgment of the 
Court pointed out the distinction between a withdrawal of a 
suit against the sons and its dismissal against them on the 
merits. The other case relied upon in the judgment of the 
learned Chief Justice namely Doraiswami v. Nagasamt?, was 
also, presumably, one where the suit was withdrawn against the 
sons. The facts are not stated in the report and the judgment 
in that case merely refers to the “exoneration” of the sons. We 
are therefore of opinion that the observation in Krishna Naidu 
v, Sami Natdu3, namely: 
“a decree was passed against the father after the sons had been diamiss- . 

ed from the suit, and the passing of the decree gave to the decree-holders a 
new right, which they could enforce against the sons”, 

must be understood with reference to the facts of the case 
and as applicable only to cases where the creditor’s suit against 
the sons is dismissed as withdrawn without any adjudication, 
either express or implied, on his claim against them. 


In the result, the appeal is allowed so far as appellants 1 
and 2 and their shares in the family properties are concerned, 
and the order of the Court below directing execution to proceed 
is modified by restricting it to the share of the third appellant 
in the family properties. The appellants 1 and 2 will have 
their costs here and in the Court below and the respondents 
will have the eosts of this appeal from the third appellant. 


K.S. Order modified. 


[K. Srimvasa Rao for Appellants. P. Basi Reddi for 
Respondents. ] 


“1, (1937) 47 L.W. 60. ` ` 2, ALR. 1929 Mad. 898. 
Se ioe 3. (1940) 1 M.L.J. 363. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Appellate Jurisdiction. ] 
PresenT:—Sir ALFRED Henry LiIoNEL Leacu, Chief 
Justice AND Mr, Justick HorwiL. 


The Nedungadi Bank, Limited .. Appellani* (Plaintif) 
V. 
Doraikannu Ammal .. Respondent (Defendant) 


Surety—Morigage by surety for overdraft current account of principal 
-If discharged by earliest payments by principal debtor—Rule in Clayton's 
case—A pplicability. 

Where on the facts, itis found that a mortgage bya surety 1s a con- 
tinuing guarantee enforceable in respect of the ultimate balance due on an 
overdraft current account, the rule in Clayton’s case, (1816) 1 Mer. 572: 35 
E.R. 781, is not applicable and the mortgage by the surety cannot be deemed 
to have been discharged by the earliest payments made by the debtor. 

On appeal from the judgment and decree dated 4ih 
August, 1939, of the Honourable Mr. Justice Venkataramana 
Rao passed in the exercise of the Ordinary Original: Civil 


Jurisdiction of the High Court in C. S. No. 67 of 1936. 
K. Rajah Aiyar, V. C. Veeraraghavachariar and P. S. 
Ramaswami Aiyangar for Appellant. 
C. Padmanabha Atyangar and T. V. Ramanathan for 
Respondent. 
The judgment of the Court was delivered by 
The Chief Justice —Admittedly the only question which 
arises in this appeal is whether the respondent gave a 
continuing guarantee to the appellant bank. The respondent 
is the wife of one A. Murugesa Mudaliar, an army contractor 
and merchant carrying on business in Madras. On the 
Sth May, 1926, for the purpose of this business, Murugesa 
Mudaliar opened a current account with the appellant and it 
was arranged that he should be allowed to overdraw it at any 
one time to the extent of Rs. 18,000 provided that the respon- 


dent deposited with the appellant the title deeds of a house . 


belonging to her in Varadamuthiappan Street, Madras, as 
security for the overdraft. The respondent was to be surety 
for her husband for this amount and to furnish security. The 
respondent admittedly deposited the title deeds with the bank 
on this footing. Her husband paid in and withdrew consider- 
able sums of money, but he did not exceed the’ limit of 


*0. S. A. No. 47 of 1939. 2nd September, 1940. . 
36 ; 
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Rs. 18,000. On the 17th February, 1927, the overdraft stood 
at Rs. 17,693-14-10, or allowing for further interest which had 
accrued due.a little less than Rs. 18,000. At this stage 
Murugesa Mudaliar wanted further finance and the appellant 
agreed to allow him to overdraw to the extent of Rs. 25,000, 
provided that his wife executed a legal mortgage in respect of 
the house. In other words, instead of an equitable mortgage 
for Rs. 18,000 there was to be a legal mortgage for Rs. 25,000. 
The respondent was agreeable to this course and on the 17th 
February, 1927, she executed a legal mortgage in favour of the 
appellant for Rs. 25,000. In the deed it was recited that the 
respondent had already created an equitable mortgage over the 
property in favour of the appellant, tbat the appellant had 
already advanced the sum of Rs. 18,000 on the security of the 
equitable mortgage for the purpose of Murugesa Mudaliar’s 
trade, that Rs. 7,000 more was required by him for this pur- 
pose and that the respondent had agreed to execute a mortgage 
deed for the consolidated sum of Rs, 25,000 carrying interest 
at 93 per cent. per annum. The mortgage deed then proceeded : 
“ This Indenture witnesseth that in consideration of the consolidated 
sum of Rs, 25,000 (Rupees Twenty-five thousand) which the mortgagor 
doth hereby acknowledge her liability to pay to the mortgagee, the mort- 
gzgor doth hereby covenant with the mortgagee to pay back to ihe mort- 
gagee on demand being made the whole of the said sum of Rs. 25,000 with 
interest at 92 per cent. per annum, or any amount for the time being owing 
and due to the mortgagee from the mortgagor on the footing of these pre- 
sents with interest thereon at 94 per cent. per annum without claiming any 
deduction or abatement whatsoever fot any reason as aforesaid.” 
Between 18th February, 1927 and 24th February, 1927, 
Murugesa Mudaliar paid into his account various sums which 
had the effect of reducing his overdraft to Rs. 14,220-8-2. 
After that there were drawings and paymentsin. The state 
of the account fluctuated, but it was always at debit and on 
the 27th December, 1931, the account was overdrawn by 
Rs. 19,4828-9. The suit out of. which this appeal arises was 
filed on the 26th February, 1936, to recover from the husband 
and the wife the sum of Rs. 15,259-6-11, the debit balance of 
that date. The suit was defended and the pleas raised were 
that the defendants had not been given credit for certain sums 
of money to which they were entitled, that the suit was bad for 
misjoinder of parties and causes of action and that it was 
barred by the law of limitation, The respondent did not 
plead that her guarantee was not a continuing one and that the 
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rule in Clayton's casel applied. This contention was, however, 
raised during the hearing of the case and was accepted by the 
learned Judge (Venkataramana Rao, J.) as freeing the 
respondent from all liability. Consequently he passed a 
decree against her husband for Rs. 17,350-6-11 with costs, 
but dismissed the suit with costs as against her. In holding 
that the respondent was not liable the learned Judge had regard 
merely to the wording of the deed of mortgage, of the 17th 
February, 1927. He considered that there was no evidence of 
any intention that the‘respondent’s guarantee should be a con- 
tinuing one and that in these circumstances he was bound to 
give effect to the rule in Clayton’s casel. It is common 
ground that if the rule in Clayion’s casel, does apply, the mort- 
gage debt was discharged by the 31st March, 1927. 

With great respect for the opinion of the learned Judge 
we are unable to agree that there is no evidence on the record 
from which it can be concluded that there was here a continu- 
ing guarantee. The authorities indicate that in deciding such a 
question the whole ofthe surrounding circumstances must be 
taken into consideration unless the wording of the guarantee is 
such that the Court is precluded from taking anything else into 
consideration. The account was opened and Murugesa Mudaliar 
allowed to overdraw it on the condition that the respondent 
provided security for any sums which might be drawn from 
time to time by him not exceeding Rs. 18,000 and when he 
wanted further accommodation from the appellant, the appellant 
agreed to give it on the security of the respondent's house pro- 
vided that a legal mortgage was substituted for the equitable 
mortgage. The banking account was placed on no differént basis 
when the limit of the overdraft was increased to Rs. 25,000. The 
security provided was for the total sumof Rs. 25,000 with interest 
or any amount for the time being owing and tue to the ap- 
pellant from the respondent “on the footing of these : presents”, 
the deed referring specifically to.the husband’s overdraft. On 
behalf of the respondent it is conceded that when the: overdraft 
account was secured by the equitable mortgage the respondent’s 
guarantee was a continuing one. The appellant would certainly 
not have agreed to free the respondent from her continuing 
guarantee. The very nature of the account- would preclude this. 
Nor is it feasible to suppose that the respondent thought her 


1. (1816) 1 Mer. 572: 35 E.R. 781. 
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position was in any way being altered, apart from the increase 
in the amount of her guarantee.’ The respondent has not 
ventured in the witness-box to support the case advanced on her 
behalf and the fact that there is no averment in her written 
statement based on the rule in Clayon’s casel is not without 


significance. 


Now what do the authorities say? In Heffield v. 
Meadovs?, the Court of Common Pleas had to consider whether 
there was a continuing guarantee where a document had been 
given in these terms: 


“I, John Meadows, of Barwick in the County of Northampton, will be 
answerable for 50k sterling that William York, of Stamford, butcher, may 
buy of Mr. John Heffield, of Donington.” 

It was held that the guarantee was a continuing ‘one. 
Willes, J., said: 


“It is obvious that we cannot decide that question upon the mere con- 
struction of the document itself, without looking at the surrounding circum- 
stances to see what was the subject-matter which the parties had in their 
contemplation when the guarantee was given. It is proper to ascertain that 
for the purpose of seeing what the parties were dealing about, not for the 
purpose of altering the terms of the guarantee by words of mouth passing 
at the timé, but as part of the conduct of the parties, in order to determine 
what was the scope and object of the intended guarantee.” 


After considering the facts Willes, J., observed: 
“For these reasons, I am of opinion that the guarantee in question is 


acontinuing guarantee, as well upon the authorities as upon the common- 
sense view of the matter.” 


Montague Smith, J., said: 


“The consideration is defectively stated in this iieii It does not 
shew in what the supply is to consist. We may, therefore, look at the 
surrounding circumstances, in order to see for what it was given and to what 
transactions or dealings it was intended to apply, —not to alter the language, 
but to fill up the instrument where it is silent, and to apply itto the subject- 
matter to which the parties intended it to be applied.” 


In Henntker v. Wigg3, Lord Denman, C.J., held that there 
was a continuing guarantee when the condition of a bond was 
simply for the repayment of £1,000 with interest on or before 
the 6th April, 1837, the bond itself bearing the date 10th 
January, 1837. It was pointed out that the precise nature of 
the agreement at the time the bond was given did not appear 
distinctly, but taking into consideration the conduct and 
language of the defendants or some of them, the Court came to 





1. (1816) 1 Mer. 572: 35 E.R. 781. 2. (1869) L.R. 4 C.P. 595. 
3, (1843) 4 Q.B. 792: 114 E.R. 1095. 
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the conclusion that there was no doubt that the bond was 


intended to be a continuing guarantee for advances made by a 
bank. 


A document in these words “the within warrant of attorney 
is given to secure the payment of the sum of £4,000 with 
lawful interest thereon” was held to be a continuing guarantee 
in Woolley v. Jennings, because there was nothing on the face. 
of the warrant of attorney or the defeasance to show that it 
. Was intended to secure the balancé existing at the time when it 
was given. In the absence of anything to show such an inten- 
tion, it was held that it must be construed as a continuing 
security. 

The judgment of Knight Bruce, Vice-Chancellor, in Melland 
v. Gray? also contains some apposite remarks so far as the 
present case is concerned. In that case a son executed a bond 
in favour of his father for £845. In the following year he 
executed another bond for £1,200 and on the same date he 
created a mortgage in favour of his father for the amount of 
the bond. The Vice-Chancellor said: 

“Looking at the position in which the father stood towards his only son, 
a young man just entering the Army and requiring a provision—looking at 
the character of the secarities, and the many observations which occur with 
reference to the frame of the mortgage deed, perbaps answered in some 
degree by Mr. Wigram, but still important when coupled with this, that the 
father lived more than 15 years after the latter security, and there is no 
evidence of any demand made upon either security or of any interest having 
been paid or demanded, the son having been wholly during that time main- 
tained by the father—the probability, and I think I may say the fair infer- 


ence, is that the bond for £1,200 was rather meant as a running security, than 
as an absolute bond for that amount.” 


The wording of the mortgage deed executed by the respon- 
dent does not preclude the Court inquiring whether there is here 
a continuing guarantee. When the facts are examined and the 
probabilities considered in our opinion the only conclusion 
consistent with common-sense is that the respondent gave this 
mortgage as a continuing security for her husband’s liability on 
his overdraft account, limiting of course her own liability to 
the amount stated in the mortgage deed. 


Mr. C. Padmanabha Aiyangar has pressed upon us Kirby 
v. The Duke of Marlborough? and Walker v. Hardman, but 
a a a I TT ae be 
1. (1826) 5 B. & C. 165: 108 E.R. 61. 
2 (1843) 2 Y. & C.C.C. 199: 63 ER 87. 
3. (1813) 105 ER. 289. 4. (1837) 7 E.R. 99, 


v. 
Venkata- 
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when examined these cases differ greatly from the one now 
before us. In the first of these twò cases the bond was 
obviously one which was limited to a specific advance of £3,000 
and was not a guarantee of any running account. [n the second 
case, the Court expressly found that there was no evidence on 
which it could be held that the bond was given as security for 
floating balances. In the present case there is in our opinion 
ample evidence to support such a conclusion. 


For the reasons given the appeal will be allowed with costs 
to the appellant throughout. The interest allowed will not, 
however, be the interest allowed against the respondent’s 
husband. As far as the respondent is concerned the interest 
will be on the basis of the mortage deed, namely, at QF per cent. 
per annum up to the date fixed for redemption, that is, six 
months from to-day. As the appeal has been valued at only 
Rs. 13,039-6-11 the decretal amount will not exceed this sum 
except for interest at the contract rate between the date of the 
filing of the plaint and the date fixed for redemption. 


K. S. Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—Mnr. JUSTICE PANDRANG Row AND MR. JUSTICE 
ABDUR RAHMAN, 


Karnam Ramamma and another .. Appellanis* (Defendants 


2 and 3) 
v. 
Peddineni Venkatalakshmamma Respondents (Plaintiff- 
and others. Defendanis 1 and 
4 to 6) 


Hindu Low-Will—Construction—Bequest to ‘my daughter R and S my 
illatom, son-in-late’—Death of S wsamarried—Effect—S whether persona 
designata—Intended son-in-law if covered by words ‘illatom son-in-law’. 


A will recited that the testator had brought to his house his sister’s son 
S with-a view that a marriage may be celebrated between S and the testa- 
tors daughter R and that S and R might become entitled to and enjoy the 
movable and immovable properties of the testator. The will then provided: 
“Out of the remaining movable and immovable properties owned by me, my 
daughter R and my illatom son-in-law S, shall after my lifetime enjoy 
with dbsolute rights two shares out of the four shares.” S having died 
unmarried ind R having married another the question arose whether the 
A 

= Appeal No. 340 of 1937. 29th April, 1940. 
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bequest to S was as persona designata or whether. the marriage between S 
and R was a condition precedent to the bequest becoming effective. 


Held, construing the will as a whole it would appear that the testator 
was making a bequest not to his sister's son S as such, but to his illatom son- 
jn-law S along with his daughter on conditjon that they were married. 


The expression “an illatom son-in-law” cannot be taken to cover in all 
cases an intended son-in-law. 


Observations of Ramesam, J., in Venkatakrishnayya v. Uddammea, (1927) 
28 L.W. 869, explained and distinguished. 
Appeal against the decree of the Court of the (Additional) 
Subordinate Judge of Nellore in O. S. No. 22 of 1935. 
V.V. Srinivasa Aiyangar, V. V. Ramadurai, P. Chandra 
Reddi and R. Ramalinga Reddi for Appellants. 


R. Sethurama Sastri for Respondents. 
The judgment of the Court was delivered by 


Abdur Rahman, J—The main question to decide in this 
appeal is one of construction of a will executed by one 
Veerappa Naidu, a Kamma of Nellore. What we have to 
ascertain is whether the testator’s intention was to bequeath a 
share of his property to a designated person (persona desig- 
nata) Sankariah, who happened to be his sister Venkata- 
lakshmamma’s son or whether Sankariah’s marriage with the 
testator’s daughter Ramamma, the second defendant, was a 
condition precedent without which the bequest was not to take 
effect. The will was executed on the 27th April, 1923, 
and the testator died two days later. Sankariah died before 
his marriage on the 22nd June, 1925, leaving his mother as his 
heir. He was about 13 years old then. Ramamma was subse- 
quently married to Gopal Naidu, the third defendant in the suit. 
Venkatalakshmamma brought the suit out of which this appeal 
arises for recovery of the share bequeathed by her brother 
Veerappa Naidu to her son Sankariah under the will Ex, A. 

The relevant portions of the will are as hereunder: 

“Iam now ill in body and apprehend that I may not live. AsI have no 
male issue and as I have a female issue by name Kamamma, I haye brought 
to my house five years ago Peddineni Sankariah,son of my own uterine sister 
Venkatelakshmamma and I have been keeping him in my house and giving 
him education with a view that a marriage may be celebrated by giving my 
daughter to Asm ond that these two might become entitled io and enjoy the 
movable and immovable properties specified therein. I have kept him as the 
huqdar for the office of the Village Munsifin Vasilli held by me and kept 
him as illatom...... Out of the remaining movable and immovable proper- 
ties owned by me, my daughter Ramamma and my illatom son-in-law, 
Sankariab, shall, after my lifetime, enjoy with absolute right two shares 
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288 THE MADRAS LAW JOURNAL REPORTS. [1941 


$ 

out of the four shares. I have arranged the said Sankariah shall have a 
right to the post of Village Munsif of Vasilli Village which belongs to me. 
My wife, my own mother and father shall retain in their possession the other 
two shares, bring and keep in our house my wife’s brother Gola Narasiah, 
give my uterine younger sister Venkamma (another sister) in marriage to 
him and the said Gola Narasiah shall, after the lifetime of my father and 
mother, hive a right to one share. The other one share shall, after the life- 
time of my wife Lakshmamma, pass to my daughter and son-in-law. She 
shall be in enjoyment of them till thes.” 

The question to decide is, as we have stated in the 


beginning, whether .Veerappa intended to bequeath two 
shares mentioned in the portion markéd A-1 to his daughter 
Ramamma or to his sister’s son Sankariah irrespective of 
the fact whether they were married to each other or not. In 
the portion of the will marked A-2, another share was be- 
queathed by Veerappa to his daughter and to his son-in-law on 
the happening of a contingency, that is, of his wife’s death. It 
would be noticed that in the latter portion of the will (A-2) 
Sankariah has not been mentioned by name while his name was 
specifically mentioned in the portion marked A-1. There is no 
doubt however that the reference in both places in the 
will is to the same person. No exception can also be taken 
to the argument that if the property devolved on Sankariah at 
the time of the testator’s death, Sankariah and Ramamma 
would not take the two shares as joint tenants, there being no 
right of survivorship as between them, but merely as tenants in 
common and that their shares would be in the absence of any 
direction to the contrary equal The answer to the questions 
whether the bequest to Sankariah was to take effect on his 
marriage with Ramamma or whether it was contingent on his 
marrying Weerappa’s daughter would depend on the fact 
whether Sankariah was described as an illatom son-in-law for 
purposes of identification merely or whether the existence of 
relationship of an illatom son-in-law was regarded by Veerappa 
to be a condition precedent without which the bequest could 
not be held to be operative. If the testator’s intention is found 
to be that Sankariah should take the bequest only in his 
character as illatom son-in-law, the bequest must be held to fail 
as the presumed condition on which Veerappa wanted Sankariah 
to take the bequest will not be found to exist. To ascertain 
that intention we must now examine the relevant portions of 
the will which we have already quoted in extenso. 

The first portion of the will is, in our opinion, extremely 
significant and leaves no dubt that the ‘two’ (Sankariah and 
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Ramamma) were intended by the testator to be ‘entitled to and Rimamma 


enjoy the movable and immovable properties specified herein’ 
after his daughter’s marriage was ‘celebrated’ with Sankariah. 
This would clearly show that the testator was only trying to 
provide for this couple in the event of.their being married to 
each other and if by any chance the marriage was not celebrated 
or became impossible of performance, the legacy was not 
intended to take effect. Our reading of the will leads us to 
the conclusion that the testator did not visualise the possibility of 
these two not being married-and did not provide for the con- 
tingency that arose on account of Savkariah’s death before his 
marriage. If the actual words of bequest in the ‘will, which 
have been marked by us as A-1 are read with what was stated 
in the beginning of the will; 'it would appear that Veerappa was 
making a bequest not to his sister’s son’ Sankariah as: such, but 
to his illatom son-in-law’ Sankariah along ‘ with his daughter. 
That is why he referred to the enjoyment of two shares by 
both of them with absolute rights after his lifetime. In other 
words, the will, was providing for the person who was. to marry 
his, daughter and not for Sankariah in. any other capacity. The 
bequest. was not made to ‘Sankariah, who might become his 
illatom son-in-law later. but to his illatom son-in-law ‘that 
Sankariah was expected to be. ' This. means that the illatom 
son-in-law was not-a mere description of Sankariah but that the 
property was meant to be given to the prospective son-in-law in 
his capacity as a, son-in-law, and not .to Sankariah in. his indi- 
vidual capacity. 5 i 


It is true that Sankariah was mentidnéd at one place in the 
will as an ‘illatom ‘son-in-law; but he would ‘have been so if he 
would have married Ramamma and not'before. The object of 
putting it in, that manner’ was another way of ‘describing the 
certainty which the testator felt about the marriagé as if it had 
already taken place and Sankariah had already become ‘his ‘son- 
in-law. The contention raised before us by learned counsel for 
the respondent that Sankariah ‘was an illatom son-in-law even 
before his marriage with .Ramamma ‘has nò force. it is true 

that illatom adoption is ‘of-secular nature and has no religious 
significance but it must not be overlooked -that it ‘is: brought 
about with the object of securing the adoptee’s assistance in the 
management of the property, usually agricultural, belonging,{o 
the father whose daughter he (the adoptee) either marries or 
37 
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intends so to do and cannot be considered to be complete unless 
the marriage has actually taken place. The time that the 
would-be son-in-law spends in his future father-in-law’s house 
may be regarded as: a period of probation and it is‘only when 
nothing: untoward happens in the meantime or nothing.is 
discovered which may lead him (i.e;, the prospective father-in- 
law) to consider the boy as.an unsuitable husband that the 
marriage, takes place... Before marriage, he can be asked 1o:go 
away and, there is! no obligation so far as we know, customary 
or moral, on,the adoptive father to do anything for the boy 
whomihe intended:to.adopt in that form, . What would happen 
if-either, the boy or the girl happens to die and the marriage 
becomes, impossible?: It.cannot, be reasonably suggested. that 
the status of the, son who, was intended to be adopted in that 
form could be in the event of the girl’s death regarded to have 
undergone any change before the. marriage. . : 


A great deal of stress was laid by learned NE for t the 
respondent on the fact that according to cystom' the boy could. 
be married ‘even subsequent to his adoptive father’s death and 
that he'would be’ called éven before marriage, in common 
parldnce, an illatom son-in-law. But we cannot see how. these 
assertions, even if correct; could really help his: case. Ifa boy 
brought by the father''to his house during his lifetime and kept 
therein withthe object of marrying’ his daughter did not happen 
to marry ‘her during her father’s lifetime, but married her after 
his death, he would still be a son-in-law of the deceased since 
the deceased had brought and kept him in his house with the 
object of giving his daughter in marriage. If the boy continued 
to live in that hquse after. marriage and carried on the manage- 
ment of his father-in -law 8 „property which was the real object 
of the adoption, the boy must be ‘taken to have done all that he 
was expected « to do and there could be no difference’ ‘in his 
status on, account of the fact that the marriage was not 
performed before his wife’s father’s death, 


Nor is the fact' that a boy is called an illatom son-in-law 
before his marriage of any importance. Heis really an illatom 
son-in-law. designate before the marriage and if he is called as 
such before he is' married to the girl with whom his marriage is 
intended .to be performed, we take it that this is a courtesy title 

e and.. is ‘given: in antidipation of the marriage; which is 

more or less regarded to-be a certainty. ee af n aca 


\ 
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We have tried to show that in this particular case ona 
proper construction of the will the bequest to Sankariah and 
to Ramamma must be held to have been made on the condition 
that they were married. They could not have enjoyed the 
property jointly before their marriage and it was this joint 
enjoymment which was, as we read the will, intended to be 
expressed by the testator in more than one place. If the 
marriage could not be performed for any reason whatsoever, 
the provisions of the will could not be held to apply and there 
would be an intestacy so far as the shares that were intended 
to be given to these two were concerned. If Ramammia gets 
any share or property of her father subsequently, she would 
not do so under the will but on account of the provisions of 
Hindu Law. 

Learned counsel for the respondent placed reliance on 
certain English and Indian decisions but they are not. in our 
opinion, applicable to this case. The first case on which 
reliance was placed was a decision of their Lordships of the 
Privy Council in Ramakrishna Rao Bahadur v. The Court of 
Wards. commonly called the First Pithapore case. The 
bequest in that case was made to a person whom the testator 
was alleged to have falsely described as his aurasa or natural 
born son. This description was not considered by their Lord- 
ships to involve any condition that the legatee should be the 
testator’s natural son in fact and the bequest having been 
found to be in favour of a designated person was not regarded 
to. be invalid even when the legatee was assumed not to be the 
testator’s son. After considering the various clauses in the 
will their Lordships arrived at the following conclusion: 


“Their Lordships areof opinion that there is a gift by the will to the 
second respondent and that the false description which must at present be 
assumed does not vitiate it.” 


The next decision which was cited on beh&lf of the res- 
pondent was that of Subbarayar v. Subbammal.@ In the will 
which came up for construction before their Lordships of the 
Privy Council in this case it was admitted by the testator in 
the beginning of the will that he had been keeping a minor as 
an adopted son and protecting him for the last three years. 
Later on in the will the boy was referred to as an adopted son; 
but the bequest was not, as would be seen from the words in 





1. FML.J. Sup. 1: 261.A. 83 (P.C.): (1899) LL.R. 22 Mad. 383. 
2. (1900) L.R. 27 I.A. 162: I.L.R. 24 Mad. 214 (P.C). 
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the will, conditional on his adoption. The relevant passage in 
the will read as follows: 

“Whereas I, having no issue, have been keeping Venkataramanayyar, a 
minor aged about ten, son of Venketadasappayya...... who is my brother- 
in-law, as adopted son and protecting him for the last three years, whereas 
l am now seriously ill, whereas my mother Venkalakshmi Ammal is in her 
dotage, and whereas my adopted son the sald Venkataramanayys is a minor 
and consequently incapable of managing the said properties and of protect- 
ing us, my wife Subbemmal shall, until the said minor becomes a major, 
administer the said properties as guardian ofthe said minor, . . . 
Afterwards the said minor on his attaiping majority shall take charge of the 
said properties. . . . and after the said Subbammal’s life time he shall 
perform her funerals etc, and possess and enjoy with all rights the said 
properties etc, from generation to generation so long as the sun and moon 


In view of the words in the will it was assumed by. their 
Lordships in coming to a decision, that the boy was not adopted. 
But construing the will, their Lord ships expressed their opinion 
in the following words: 

“It appears to their Lordships thatthe gift to the minor is not condi- 
tional on adoption. The testator no doubt refers to the minor as his adopted 


son, but he explains what is meant by that expression by stating that he bad 
been keeping the minor ‘as adopted son’ that is with a view to his adoption.” 


This case renders no assistance to the respondent. It was 
relied upon because in that case the minor, although not an 
adopted son, was described in one place as such. But that was 
explained by their Lordships from what was contained in the 
will itself. It would be noticed that the. bequest was in favour 
of the minor and not in favour of the adopted son. Moreover, 
there was nothing in the will from which it could be inferred 
that the bequest was contingent on the adoption. 

The next case brought to our notice was thatof Surya- 
devara Venkatakrishnayya v. Vasi Reddi Udamma,) where in 
construing a will which was to the following effect: 

“that to thesaid properties and to my assets, liabilities, my daughter 
Subbamma and my sister's son ahall be the ‘karthas’ (heirs entitled) and 
they shall be discharging the debts from out of the income of the lands and _ 
be supporting my mother and wife,” 

a Division Bench of this Court consisting of Sir Murray 
Coutts Trotter, C. J., and Mr. Justice Ramesam held that 
the gift to Subbayya was not conditional upon his marrying 
the girl Subbamma. We must remember that in coming to this 
decision,*the testator’s words that the gift was being made to 
ee Se ee 

1. (1927) B LW. 869. 
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his sister’s son Subbayya could not have been possibly ignored. 
There was no suggestioh in the clause actually containing the 
bequest that Subbayya would marry his daughter Subbamma. 
There was apparently nothing in that will similar to what we 
find in this will as to the reason why the bequest was being 
made by the testator to his daughter and to his son-in-law. 
Our attention was however invited to certain observations by 
Mr. Justice Ramesam in that judgment, where the learned 
Judge came to the decision that the word “illatom son-in-law” 
in that will was meant to convey “intended son-in-law”. We do 
not understand Mr. Justice Ramesam to have said that in 
every case an illatom son-in-law should be taken to cover an 
intended son-in-law. We can only take it to mean that in con- 
struing that will this was his opinion. There was a direction 
in that will that the testator’s sister’s son Subbayya should be 
kept as illatom son-in-law and that his daughter Subbamma 
should be given in marriage to him. In referring to those 
words the learned Judge observed : 

“By saying that he should be kept as illatom son-in-law what he appa- 


Tently meant was that he should be kept in the house with a view to marrying 
his daughter when the proper time arrived.” 


Then follows the sentence: 

“ Iilatom son-in-law means intended son-in-law.” 

It follows that the learned Judges in that case were of 
opinion that the bequest was not being made to Subbayya on 
the condition of his marrying the testator’s daughter Subbamma 
but irrespective of that consideration. If that be so, the deci- 
sion can be well understood ; but has no relation to the facts of 
the present case. Learned counsel for respondent placed 
reliance on Schloss v. Stiebel,1 as well This was done, 
as a bequest of £ 3,000 was made to Adelaide Schloss who was 
described as the testator’s wife in one part of the will while in 
the beginning of tbe will the testator had refeted to her as 

“Miss Adelaide Schloss, my niece which I may marry in a few 
days.” It was held in that case that the legacy was not given 
to Miss Adelaide Schloss on the condition of the testator 
marrying her although the will was made under the impression 
that the intended marriage would take effect and the testator 
had described the plaintiff with reference to his intention of 
marrying her. an 


1. (1833) 58 E.R. 495. 
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This case is distinguishable from the present one as we 
have found on the construction of the will that Sankariah’s 
marriage with Ramamma was regarded by the testator to be a 
condition precedent before the bequest could take effect. 

In view of this construction of the will it is unnecessary to 
refer to the cases that were cited by the learned counsel for the 
respondent in any detail. Fanindra Deb Raiket v. Rajeswar 
Das1, Karamsi Madhowji v. Karsandas Natha,2 and on appeal 
to the Privy Council in Koramsi Madhowyi v. Karsandas 
Nathu, Lali v. Murlidhart. 

A consideration of all these cases leads us to the conclusion 
that in construing a bequest made by a testator we have to as- 

his intention. If the testator intended to have conveyed 
a benefit on a particular individual as a persona designata, the 
bequest would take effect although the description of the person 
may be, or may turn out to be, wrong. If, on the other hand, 
the testator’s intention is found to be that the bequest is con- 
ditional on an adoption or on some other relationship on 
account of which he is making the gift, the gift as such must 
fail if the adoption or relationship is not found. to exist or 
does not come into existence. 


Having regard to this test and bearing the words of 
Veerappa’s will in mind, we have no hesitation in holding that 
he did not intend to confer any benefit. on Sankartah if 
Sankariah did not. marry his daughter. In fact, our own con- 
clusion is, as we have stated elsewhere in this judgment, that 
Veerappa did not anticipate that contingency at all at the time 
when he was writing his will, On this point, therefore, we 
must disagree with the decision of the lower Court. 


Some attempt was made i in the beginning of his arguments 
by learned cansel for the appellant to show that Veerappa- 
had left no will and that in any case the copy of the will pro 
duced in the lower Court was not a true copy of that will and 
was not admissible in evidence without the proof of the loss of 
the original. But after hearing him we were of opinion that 
there was no force in this contention. Since, however, he is 
succeeding in regard to the construction of the will, it is un- 





° 1L ILR. (1885) 11 Cal. 463: L.R. 12 I.A. 72 (P.C). 
2. I.L.R. (1896) 20 Bom. 718 3. IL.R (1898) 23 Bom. 271. 
4. LL.R. (1906) 28 AU. 488: L.R. 33 LA. 97 (P.C). 
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necessary for us to give our'reåsons for that ‘finding in any 
detail. Suffice it to say that, in our: opinion, those contentions 
had no force , > Se ae Oy oa 


Thé result of our finding is that this aa müst be accep- 
ted and the plaintiffs suit dismissed. But since it was attempted 
to be defended both in the lower Court and ‘in this’Codtt on 
incorrect grounds, we would leave the parties, to beár their own 
costs throughout. 
' K.S. m O es Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE, AT MADRAS. 
PRESENT :—MR.. JUSTICE. WADSWORTH. AND MR.. j JUSTICE 

PATANJAL] SASTRI. ea 8 ; aE iia 

K. V. Ramaswami Ayyar .. Petitioner o 
Defendant) i 
, oat rel K HS 

Respondent. (Respon- 
i dent- Plaintiff). 

A "Madras Agriculturists’ Relief Act IV of 1938) S. 19—Payment before 
1st October, 1937 towards a decree for principal, interest and, costs and 
ntering of part satisfaction—Re-appropriation—If permissible. ss 

‘On a promissory note dated’ 27th June, 1933 'for Rs. 3,000'a ‘detree was 
passed for Rs. 3,400, principal and’ interest with’Rs: 337 as ‘costs. “On: 23rd 
February, 1937 the respondent purchased the judgmentsdebtor’s property in 
execution for Rs. 3,406 for which amount part satisfactiqn was entered on 


17th July, 1937. On 30th August, 1937 a fresh E. P was filed i claiming Rs. 
662-7-6 as the balance due under- the decree. On ‘an’ application for 


scaling down,, , Riches E re ee ce 
Held, the payment of Re. 3,406 cannot eand as 2 payment to the 
debt generally, kept in suspense and not appropriated. The payment being 
more than sufficient to cover all the interest on the debt, the debtor will not 
be benefited by any re-appropriation from principal to costs under the 
proviso to S. 19. 

Petition under S. 115 of Act V of 1908, praying that, the 
High’ Court will be pleased to révise the’ order QË the Court of 
the Subordinate Judge of ‘Tiruvarur dated 2nd September, 1938 
and made in I.A. No. 174 of 1938 in O.S. No.,28.0f 1935. 


T. V. Ramtah for Petitioner. 
T. L. Venkatarama {yer for Respondent. i- i 
' The Court delivered the’ ‘following o 


‘JUDGMENT -—This is a petition raising a question ‘under 
S. 19 of Act IV of 1938. - The decree arose out of.a'promis- 


an k r 


, v. . 
Ramayya Sastrigal ae 


* CRP. No, 1213 of 1938. . i 16th September, 1940. 


Bai ta 


hm 


i 
E a a 


PA 
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sory note dated 27th June,1933 for Rs. 3,000 (Three thousand). 
When the decree was passed, the amourft due for principal and 
interest was Rs. 3,400 with Rs. 377 (Three hundred and thirty 
seven) as costs. On 23rd February, 1937 this respondent in 
execution purchased property of the petitioner (the judgment- 
debtor) -for Rs. 3,406 (Three thousand four hundred and six) 
for which amount part satisfaction was entered on 17th July, 
1937. On 30th August, 1937 a fresh execution ‘petition was 
filed, claiming Rs. 662—7—6 (Six-hundred and sixty two 
annas seven and pies six only) as the balance due under the 
decreé. ’ The question-is what is the ‘effect of this payment of 
Rs. 3,406 (Three thousand fout hundred and six) towards the 
decree having regard to the provisions of Ss.8, 9 and 19 of the 
Acte © oe. a’ Suess Ja 


It seeths tò us that this payment cannot be regarded as a 
payment to the debt generally kept in suspense and not appro- 
priated. ' It was actually applied in satisfaction of the decree 
and a protanto discharge was given. Even if the presumption 
that it was appropriated .first) towards interest ‘is not to be 
drawn when both prinċipal and interest have become merged in 
a single decree debt there is certainly .no presumption that it 
was appropriated ‘first towards principal. That being so, the 
payment being more than’ ‘sufficient to cover all the interest'on 
the debt, the petitioner is not ina’ pdsition,to show .that there 
was on Ist October, 1937 any interest outstanding. He wilt 
not be benefited by any reappropriation from principal to costs 
under the proviso to S. 19. ` The petition is therefore’ disthissed 
with’ costs: | 


ES a i a re , Petition dismised: 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Poet PRESENT :—MR.. JUSTICE WADSWORTH.. . i 

Saraswathi Ammal ` .: Petitioner* (Defendant) 
Uv. a i $ 

Arabusa Sahib ... Respondent (Plaintiff). ` 


Madras Agriculturists’ Relief Act (IV of 1938), Ss. 8 (1), 19 and 20— ` 
Dismissal of stay application under S.20 for default—Effect on right te 
apply for scaling down decree ander S.19—Amownts realised in execution 
after 1st October, 1937-—Appropriation by creditor—Permissibility, 





* C, Ri P. No. 1704 of 1940, {1th December, 1940. 
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S. 200f Act IV of 1938 does not contemplate any final decision on the 
question of the right of the gpplicant to apply under S. 19 Moreover, when 


the applicant allows his application under S. 20 to be dismissed for default — 


he is clearly abandoning only his right toa stay. That abandonment may be 
due to many causes. For-instance, the execution may have stopped for 
some reasons quite apart from the proceedings under the Act. In sucha 
case there Js no point in the applicant going on with his proceedings under 
S. 20 if time is available to him without such proceedings for preferring his 
application to the Court which passed the decree under, S. 19. Accordingly 
when an agriculturist allows his application under S. 20 to be dismissed 
because it is not necessary, such a dismissal would not bar the substantive 
application under S. 19. The period of limitation prescribed under S 20 
begins to run with the grant of a stay and not when there was no grant of 
stay. 


Kumoroswomi v. Thirevengadotha, (1939) 2M.LJ, 308:-LL.R. 1939 
Mad. 886, referred to and explained. 


Held also, that an amount realised in execution of a decree after Ist 
October, 1937, could not be appropriated by the decree-holder to interest 
accruing due before Ist October, 1937, so as to nullify the effect of S.8 (1) 
of the Act. 


Suryanorayanamurthy v. Virama, (1940) 2 ML.J, 547, followed. 

Petition under S. 115 of Act V of 1908, praying that the 
High Court will be pleased to revise the order of the District 
Court of Coimbatore dated 11th March, 1940 and made in Civil 
Appeal No. 382 of 1939 preferred against the order of the 
Court of the District Munsif of Gobichettipalayam dated 27th 
March, 1939 and made in I.A. No. 991 of 1938 in O. S. No. 61 
of 1933. 


N. Sivaramakrishua Atyar for Petitioner. 

R. Ramamurthi Aiyar for Respondent. 

The Court delivered the following 

JupcMent.—This petition raises questions under Madras 
Act IV of 1938 and arises out of an application under S. 19 of 
that Act. 


The lower Court held that an amount realised in execution 
of the decree after Ist October, 1937, could not be appropriat- 
ed by the decree-holder to interest accruing due before lst 
October, 1937, so as to nullify the effect of the application of 
S. 8 (1) of the Act. The appellate Court took the vicw that 
when the decree-holder had appropriated to interest money 
received after ist October, 1937, to re-adjust that money to 
principal after wiping off interest which accrued due on 
lst October, 1937, would amount to the ordering of a refund 
which would be opposed to the provisions of sub-S. (4) of 
S. 8. That decision is clearly erroneous in the light of the 

38 
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Bench decision in Suryanarayanamurthy v. Viranna,1 and the 
decision of the District Munsif is corréct on this point. 


The respondent however seeks to support the order of the 
learned Additional District Judge on another ground. The 
proceedings under Act IV started with an application under 
S. 20 filed on 22nd August, 1938, at a time when the sale in 
execution was pending. This-application was posted for bear- 
ing to 5th September, 1938 arid the sale was adjourned to the 
same date. On 5th September, 1938, the application under 
S. 20 was dismissed for default. The application under S. 19 
was not filed until 29th October, 1938. It is contended that 
the applicant cannot be in a better‘ position when his applica- 
tion under S. 20 has been dismissed than he would have been 
if a stay had been ordered in the first instance and also that the 
dismissal of his application under S. 20 bars an application 
under S. 19. It seems to me that there is no substance in 
either of these contentions. It was decided by a Bench m 
Kumaraswami v. Thiruvengadatha,® that the period prescribed 
under S. 20 is a period of limitation arising in the circum- 
stances contemplated in that section, that i is to say, on the grant 
of a stay; and the learned Chief Justice observed 

“So long as a debt i is cnioreeailes debtor has, a right to ape at any 
time for the scaling down of the debt, except in the circumstances contem- 
plated by S. 20.” 

Quite clearly, the period of limitation prescribed in S. 20 
begins to run with the grant ofa stay. There was no grant of 
stay in this case. 


hay ` toe 


It cannot be held, that the Aiea of the oiia 
under S. 20 for default amounts to a binding adjudication that 
the applicant is not entitled to the benefits of the Act. An 
application under S. 20 is heard by the executing Court; 
whereas an application under S. 19 is heard by the Court, 
which ‘passed the decree. The executing Court bas to 
be satisfied prima facie that the applicant is a person who 
would be entitled to present an application under S. 19. But 
S. 20 does not contemplate any final decision on the question 
of the right of the applicant to apply under S. 19. Moreover, 
when the applicant, allows his application under S. 20 to be 


A 


1. (1940) 2 M.L.J. 547. 
2. (1939) 2 M.L.J. 308: I.L.R. (1939) Mad. SS , ‘ 
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dismissed for default, he is clearly abandoning only his right to 
astay. That abandonment may be due to many causes. For 
instance, the execution may have stopped for some reasons quite 
apart from the proceedings under Act IV. In sucha case, there 
is no point in the applicant going on with his proceedings 
under S. 20 if time is available to him without such proceed- 
ings for preparing his application to the Court which passed 
the decree, under S. 19. It would be impossible to hold that, 
when an agriculturist allows his application under S. 20 to be 
dismissed because it is not necessary, such a dismissal would 
bar the substantive application under S. 19. 


In the result therefore I allow the revision petition with 
costs throughout and restore the order of the District Munsif. 

K. S. Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PResENT:—Mr. JusTice VENKATARAMANA RAO AND 
Mr, Justice HorwIiLL. 


Kanakasabapathi Chetty ` -. Appellant (Plaintiff) 
E 7A ' i ' 
Unnamalai Ammal and another .. Respondents (Defen- 
danis). 


Practice—Costs—Beneficiary propounding will and applying for probate 
—Contest by widow—-Putiing plaintif to proof—Costs of beneficiary proving 
the will—Right to—Practice—Duty of Probate Court to grani letters of ad- 
minisiration with the will annexed io proper person, where no executor is 
Gppoinied under will. 

Whete a beneficiary applied for probate of a will and on the application 
being contested he was put to proof of the will, 

Held, that the usual practice in cases wherea plaintiff seeks to establish 
2 will under which he has been given a legacy and he is merely put to proof 
of it, is to award costs to both parties from and out of the estate. 

In cases where no executor has been appointed under the willit is the 
duty of the Probate Court on the will being established to direct the issue of 
letters of administration with will annexed to such persons as are under the 
Succession Act competent to administer the estate thus avoiding further 
expense and litigation. 

Appeal against the decree of the District Court of North 
Arcot at Vellore dated the 8th March, 1938 and made in O. S. 
No. 1 of 1937 (O. P. No. 6 0f 1937 on the file of the said 
District Court). 


T. K. Sundararaman for Appellant. ? 


A. A.O. No. 217 of 1938. ' 7th January, 1941. 


300 THE MADRAS LAW JOURNAL REPORTS. [1941 


Ch. Raghava Rao for Respondents. 
The Judgment of the Court was delivered by 


Venkataramana Rao, J.—This appeal arises out of an 
application for probate of a will left by one Varadappa Chetti. 
The application was contested by his widow Unnamalai Ammal 
and it was therefore registered as a suit under the Indian Suc- 
cession Act. The plaintiff in the suit and his brother 
Subramania Chetti since deceased were the sons of the brother 
of the first wife of the said Varadappa Chetti and they were 
being brought up by Varadappa Chetti as their parents were 
dead. The will propounded is dated the 4th April, 1930 and 
under it there were bequests in favour of the plaintiff and his 
brother and also in favour of Unnamalai Ammal.. Unnamalai 
has put the plaintiff to proof of the will and the validity of the 
dispositions and also contended that the plaintiff was not 
entitled to probate on the ground that he was not appointed exe- 
cutor expressly under the will nor an executor by necessary im- 
plication and that in any event as Subramania Chetti died before 
the testator she was entitled to all his interest under the will as 
on intestacy. The learned District Judge framed several issues 
including the issue whether the will relied on was true and 
validly executed. He found that the will was genuine and 
validly executed by the testator. Then he went into the res- 
pective rights of the parties under the will and: declared that 
Unnamalai was entitled to a life estate under the will and that 
it was only after her life that the plaintiff and his brother 
Subramania Chetty were to enjoy the property devised under 
the will He also held that in regard to the interest of 
Subramania Chetti there was an intestacy and with regard to 
this ıt seems to us that inasmuch as Subramania Cheiti died 
before the will the testator must be deemed to have died 
intestate. But the question is not whether or not there was an 
intestacy with regard to the interest of Subramania Chetty 
but the question is, the will having been proved who is entitled 
to either probate or letters of administration with the will 
annexed for the administration of the estate left by the testator. 
We are satisfied that on the construction of the will the plain- 
tiff would neither be a residuary legatee nor an executor by 
necessary implication. The only question therefore is, who is 
entitled to grant of letters of administration with the will 
annexed. Under Ss. 234 and 235 of the Succession Act the 
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person who would prima facie be entitled to letters of adminis- 
tration would be the widow Unnamalai. It seems to us that 
the, learned Judge was not warranted in dismissing the suit 
with costs of the first defendant for the simple reason that the 
plaintiff had come to Court for establishing the will. The will 
having been established it is the duty of the Probate Court to 
direct letters of administration with will annexed, in cases where 
no executor had been appointed, to such persons as are under 
the Act competent to administer the estate, thus avoiding 
further expense and litigation. We therefore think that letters 
of administration with will annexed ought to be issued to the 
widow. 

In regard to the question of security Mr. Raghava Rao 
represents to us that Unnamalai was appointed receiver in the 
lower Court and that she has given security and that the mundi 
business which was one of the items bequeathed ‘under the will 
was wound up and the sale proceeds have been realised and 
deposited into Court. It is open to the lower Court to take this 
matter into consideration and fix such security as is necessary 
in the circumstances of the case before directing letters of 
administration to issue. 

In regard to the other questions gone into by the learned 
District Judge which relate to the respective rights of parties 
under the will, we think it is unnecessary to go into them and 
we therefore set aside the findings of the learned Judge on 
those issues and leave the questions raised by them open. 

As the plaintiff had to come to Court to establish the will 
the learned Judge was not warranted in depriving him of his 
costs. The usual practice in cases where a plaintiff seeks to 
establish a will under which he has been given a legacy and 

where the will has not been attacked but the plaintiff is merely 
put to proof of it, is to award costs to both parties from and 
out of the estate. 


In the result, we set aside the order of the lower Court 
and direct the issue of letters of administration with will 
annexed to Unnamalai on taking security as aforesaid. The 
costs of both parties here and in the lower Court will come out 
of the estate. 


K. S. Appeal allowed. 


Sabapathi 
Mu T 


v. 
Wedaliar. 


Wads- 
worth, J. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. JUSTICE WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRI ' i ñ 


"A. Sabapathi Mudaliar .. Petitioner” (Petitioner-1st De- 
l fendant) ' 
v. l 
Rajarathna Mudaliar and Respondents (Respondents-Plain- 
others tifs Nos. 1&2 Defendants 2 
to 4) 


Madras Agriculturists’ Relief Act (IV of 1938), S.8 Explanation—Scope 
—Son estopped from questioning Kability under a mortgage after partition by 
his father which he had attested—Subsequent mortgage by the son of his own 
property in discharge of father’s mortgage debi—If renewal of earlter debt. 

Although it had been held that a son was estopped from disputing the 
liability of his property under a mortgage by his father after partition by 
reason of his attestation of the mortgage, it cannot be said thata fresh 
mortgage executed by the son alone binding only his own property and dis- 
charging his father’s mortgage is merely a renewal of the son’s own liability. 
There isa complete novatio which cannot be treated asa renewal by the 
same debtor. 


Petition under S.115'of Act V of 1908 praying that the 
High Court will be pleased to revise the order of the District 
Court of East Tanjore dated the 12th September, 1938 and 
passed in O. P. No. 25 of 1938 in O. S. No. 18 of 1936, 

A.V. Viswanatha Sastri for Petitioner. 

S. Muthiak Mudaliar for Respondent. 

The judgment of the Court was delivered by 

Wadsworth, J—This Civil Miscellaneous Appeal is pre- 
ferred against a decision under S. 19 of Madras Act IV of 
1938. We have heen asked to treat the appeal as a civil 
revision petition and it has „been heard on that footing. The 
appellant will pay the deficient court-fee. 

The petitioner (appellant) sought to scale down the decree 
on a mortgage (Ex. A) dated the 27th June, 1933. This 
mortgage was the result of a long series of prior transactions. 
Firstly, there were three successive promissory notes executed 
by the petitioner’s father Arunachalam, who is still living, in 
favour of the father of respondents 1 and 2. Then in 1919 the 
debt was split into two promissory notes {Exs. C and C-1) 
executed by the same Arunachalam, one in favour of the first 


ipi a A EE: 
* C. R, P. No, 1909 of 1M0 (A. A. 4. 16th October, 1940. 
O. No. 661 of 1938 converted into a CRP.) 
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respondent and the other in favour of the second respondent, 
the respondents’ family being undivided. In July, 1920 there 
was a partition in the debtor’s family between the petitioner and 
his father Arunachalam. And in 1921 the father Arunachalam 
executed a mortgage (Ex. E) in discharge of both the promis- 
sory notes (Exs. C and C+1) the mortgagees being the two 
promisees (the lst and 2nd respondents). This mortgage 
covered 64:79 acres, apparently including the property which 
had fallen to the share of the son (petitioner) in the partition. 
It is said that, owing to the fact that the document of partition 
was unregistered, the son attested the morigage executed by 
the father. Then in 1933 we have the suit mortgage deed 
(Ex. A) executed by the son alone in favour of the same 
mortgagees and binding only 28-79 acres said to be the share of 
the son. This mortgage discharges Ex. E and the father 
Arunachalam is thus exonerated from liability. In the suit on 
Ex. A it was held that the present petitioner was estopped from 
denying his liability under the previous mortgage (Ex. E) and 
consequently that Ex. A was binding on the petitioner’s sons as 
having been in discharge of an antecedent debt. It is now 
contended that because the petitioner has been held to have 
been under a liability in respect of Ex. E, his own mortgage 
(Ex. A) which discharged Ex. E must be treated as a renewal 
for the purpose of the Explanation to S. 8 of Madras Act IV 
of 1938. Itseems to us that this is carrying the theory of 
renewal of liability too far. . 


It would appear that the son's property was bound by the 
mortgage Ex. E, but it was not bound as the peoperty of the 
son. The'son permitted his property to be mortgaged by his 
father and it was, at any rate in form, a mortgage by the father 
of the father’s property. Although it was held that the son 
was estopped from disputing the liability of his property under 
this mortgage by reason of-his attestation of the mortgage, it 
seems to us to be going too far. to say that the fresh mortgage 
executed by the son alone binding only his'own property and 
discharging his father’s mortgage is merely a renewal of the 
son’s own liability. In form Ex. A is an entirely new contract 
superseding the previous mortgage by a different person. The 
father and son were divided and itis only by reason of an 
estoppel that the son is in any way connected with the previous 
transaction. We have held that in order to constitute either a 


Sabapathi 
Madaliac 
Rajarathow 
Mnudaliar 


— 


Wads- 
worth, J. 
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renewal or an inclusion within a fresh document for the purpose 
of the Explanation to S. 8 the debtor must be substantially the 
same, We do not consider that this criterion is satisfied in the 
present case and we are of opinion that there is a complete 
novatio which cannot be treated either as a renewal or an 
inclusion in a fresh document by the same debtor. It follows 
that the decision of the lower court is correct. 

The further question whether the earlier promissory notes 
can be said to be in favour of the same creditor becomes purely 
academic. But we may say that in our opinion the matter is 
covered by our previous decision reported in Varadarajam 
Pillai v. Krishnamurthi Pillai. 

In the result therefore the appeal treated ¢ as a civil revision 
petition is dismissed with costs. 


K S. Appeal dismssed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


_  Present:—Mr. Justice KING anp Mer. Jpn PATAN- 
JALI SASTRI. ; 
Gadamsetti Peddi Subbarayadu and Appellants* (Defendants 
another ° Nos. 2 & 3) 
i v. i i 
Lingam Yella Somayya, minor by Respondents (Plaintiff 
‘next friend Kotrike Ramakrish-. and Defendants Nos. 1 
nayya and others. & 4.) 

Madras Agriculiurists Relief Act (IV of 1938), S. 21—Insolvency of 
mortgagor and declaration of dividend in the tusolvency - Purchasers of 
equity of redemption—Right io have moriguge decree scaled down. 

Where a mortgagor has been adjudged insolvent and a dividend has 
been declared in the insolvency, the purchasers of the equity of redemption 
who are agriculturists are entitled to have the mortgage decree scaled down 
under Act IV of 1938. 

Decision of, Wadsworth, J. in ige v. raiik (1940) 2 
M.L.J. 291, approved. 

: Appeal against the decree of the Court of the Subordinate 
Judge of Kurnool dated 11th October, 1938 and passed in O.S. 
No. 41 of 1938 (O. S. No. 50 of 1937, District Court of 
Kurnool). 

K. S. Jayaram for Appellants. 


V. Govindarajackari for Respondents. 








1. (1940) 2 ML.J. 664. 
x koral No. 7 of 1939. ` 29th November, 1940. 
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The judgment of the Court was delivered by 

King, J.—Tbis appeal must succeed on all points. It is not 
disputed that appellants are agriculturists and debtors within 
the meaning of the Madras Act IV of 1938 see Pertaswami 
Cheitiar v. Ramswami Goundan.1 It is argued however for 
the 1st respondent that inasmuch as plaintiff's mortgage debt 
which the appellants are liable to pay as puisne mortgagees 
is also payable by first defendant as the mortgagor and first 
defendant has become insolvent, by S. 21 of the Act, the debt 
cannot be scaled down. We are unable to accept this argument. 
We think that good reasons are given in the judgment of 
Wadsworth, J., Suryanarayana v. Ramamma?, for holding that 
though this is a debt payable by two persons, the section does 
not apply when the claim of the debtor who is not an insolvent 
is being considered. The appeal will therefore be allowed and 
plaintiff's decree scaled down in accordance with the provisions 
of the Act. The parties will give and take proportionate costs 
in the Court below and the first respondent must pay appellants, 
costs of this appeal. Time for redemption, three months. 


K. S. Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice KRISHNASWAMI AYYANGAR, 


Raju Chettiar alias Ramasami ... Appellants (Defendants 
Chettiar and others 3, 4,5, 6 and 7) 
v. 
Ramakkal and another ... Respondents (Plaintiff 


and 1st Defendant) 


Cwil Procedure Code (V of 1908), O. 17, r. 1 and O. :33,r 8—S wit in 
forma pauperis—Trial-plainitff not ready—Grant of adjournment conditional 
om paying day costs within next hearing—Costs not patd—Power of Court to 
dismiss switi—Pauper, if exempted from payment of adjournment costs. 


In a suit filed in forma pauperis, the plaintiff was not ready at the date 
of the hearing and on his application the Court adjourned the case directing 
as a condition precedent that the plaintiff should pay day costs to the defen 
dants within the next hearing date. By the adjourned date, the plaintiff had 
not paid the costs. On a contention as to the propriety of attaching such a 
epndition and the procedure to be adopted on breach thereof, 


1. (1940) 2 M.L.J. 513. 2. (1940) 2 M.L.J. 291. 
A. A. O. No. 45 of 1939. 3rd December, 1940, 
9 . 
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Held, the Court has jurisdiction under O. 17, r, 1 Civil Procedure Code, 
to pass an order of adjournment conditional on payment of costs by the 
plaintiff on failure of which the suit should straightaway be dismissed. 
Veerabhadrappa Chetti v. Chinnamma, (1897) 8M.L.J. 189=I1.L.R. 21 Mad. 
403 and. Dadamudy Tatayya v. Kelachina Venkatasubboraya Sastri. 1928 
Mad. 786 followed. 


Held further, that under O. 33, r. 8, a pauper plaintiff is not exempted 
from the payment of costs of adjournment; the Court has therefore power 
to direct him to pay the costs of an adjournment granted at his instance. 

Lim Pin Sin v. Eng Van Hock, (1928) 6 Rang. 561 followed. 

Ambaji v. Hanmantrao, I.L R. (1922) 47 Bom. 104 not followed. 

Appeal against the order of the Court of the Subordinate 
Judge of Dindigul dated the 22nd November, 1938 and passed 
in A. S. No. 84 of 1938 preferred against the order of the 
Court of the District Munsif of Periyakulam dated the 17th 
February, 1938 and passed in O. S. No. 200 of 1937. 


_ K. Rajah Iyer and V. Seshadri for Appellants. 
` R. Desikan for G. K. Damodara Rao for Respondents. 
The Court delivered the following 
Judgment:—This is an appeal against the order of the 
Subordinate Judge of Dindigul setting aside the decree passed 
by the District Munsif of Periyakulam dismissing the suit of 
the appellant on the ground that she had failed and neglected to 
perform a condition precedent on the performance of which she 
was granted an adjournment of the suit. 


The facts are these. The firstrespondent filed the suit out 
of ‘which the present appeal has arisen for a declaration that 
the decree and subsequent proceedings in O. S. No. 156 of 1930 
on the file of the District Munsif’s Court, Periyakulam, are 
yöid and not’ binding on her and for recovery of possession of 
certain immovable properties together with mesne profits. She 
obtained leave to file the suit in forma pauperis. The defen- 
dants contesfed the suit and issues were framed on the 20th 
August, 1937 ‘embodying the questions in dispute. The trial 
was fixed for the 12th October, 1937. On that day the plaintiff 
was not ready and the suit was adjourned to the 24th 
November, 1937. The plaintiff was again unready and the suit 
had again to be adjourned to the 2'st January, 1938. On the 
21st January, 1938 the plaintiff was once again not ready and 
the Coumt was obliged to adjourn the suit to the 8th February, 
1938. On that day it appeared that the plaintiff was again not 
ready-and she prayed for a further adjournment of the suit. 
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The adjournment was granted but the plaintiff was directed as 
a condition precedent to pay two sets of day costs of Rs. 5 
each, the idea being that the day costs should be paid to the 
contesting defendants on or before the adjourned date. 
Subject to the said condition the suit was adjourned to the 17th 
February, 1938. Neither on that day nor on any day previous 
did the plaintiff pay the costs ordered and the District Munsif 
therefore dismissed the suit. An appeal was preferred to the 
Subordinate Judge of Dindigul who reversed the decree of the 
District Munsif on the ground that as the appellant was a 
pauper she should not have been asked to pay the day costs and 
that her suit ought not to have been dismissed for non-payment 
of the same. For this view the learned Judge relied upon the 
decision of the Bombay High Court reported in Ambaji v. 
Hanmantraol. 
The only relevant provision of the Code of Civil Procedure 

on the point is that contained in O. 33, r. 8 which says: 

“Where the application (application for leave to sue as a pauper) is 
granted, it shall be numbered and registered, and shell be deemed the plaint 
in the suit, and the suit shall proceed in all other respects as a suit instituted 
in the ordinary manner, except that the plaintiff shall not be liable to pay 
any court fee (other than fee payable for service of process) in respect of 
any petition, appointment of a pleader or other proceeding connected with 
the suit.” , 
The meaning of the rule is clear that when permission is 
given to a party to sue as a pauper he gets immunity from pay- 
ment of the court fee on the plaint and also on any petition, 
appointment of a pleader, or other proceeding connected with 
the suit. The pauper plaintiff is not excused from payment of 
the fees payable for service of process nor is there anything in 
the language of the rule to warrant the idea that the pauper 
plaintiff is exempted from liability for the day costs, if and 
when the court directs that the same should he paid. The 
decision of the Bombay High Court in the case cited appears to 
lay down the proposition that once a person is found to he a 
pauper and allowed to sue as such the Court has no right to 
direct the pauper to pay the costs in cash. The Couri consi- 
dered that such an order was ‘wholly improper’. With very 
great respect I am unable to follow this decision. The learned 
Judges have not taken into consideration the effect of the 
language employed in O. 33, r. & Civil- Procedur Code in 





|. (1922) LLR. 47 Bom. 104. 
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coming to their conclusion. If the language of the rule is 
considered it will be seen that an order permitting a party to 
sue as a pauper does not operate to confer a general immunity 
from liability to pay costs or other fees except those specifically 
mentioned. The same question arose in Lim Pin Sin v. Eng 
Van Hock,! where it appeared that an adjournment was grant- 
ed to the plaintiff on condition that he paid the costs. In default 
the suit was to stand dismissed. The plaintiff not having ‘paid 
the costs as directed by the order of'the Court the suit was 
dismissed. It was argued on the authority of Ambaji v. 
Hanmantrao,® that the direction that a „pauper plaintiff should 
pay the costs as a condition of the adjournment was wrong and 
should be ignored: The learned judges expressed the opinion 
that the facts in the Bombay case were not parallel to those 
before them and that they were unable to hold that an order 
making the payment of costs a condition of the adjournment 
was unjustified. I am of the opinion that the order of the 
Court which directed the first respondent to pay the costs 


‘specified in the order as a condition precedent for the further 


hearing of the suit is not illegal. 


But it was urged that even assuming that the Court had 
the power to make the order in question it was not right for 
the Court to dismiss the suit but that the Court should have 
merely gone on to try it. O. 17, r. 1 Civil Procedure Code says: 


“(1) The Court may, if sufficient cause is shown, at any stage of the 
suit grant time to the parties or to any of them, and may from time to time ' 
adjourn the hearing of the suit. 

(2) In every such case the Court shall fix a day for the further hearing 


of the suit, and may make such order as it thinks fit with respect to the 
costs occasioned by the adjournment.” 


It is clear from r. (2) that the Court is given ample dis- 
cretion as regards the conditions subject to which it may 
adjourn the hearing of the suit in so far as the costs occasioned 
by the adjournment are concerned. Iam not prepared to say 
that when the Court finds a plaintiff constantly defaulting in 
being ready for the trial it will not be justified in directing the 
payment of the day costs as a condition precedent to the further 
hearing of the suit. When such a condition is inserted in the 
order it is valid and could be enforced by the dismissal of the 
suit. The question whether in such circumstances the Court 
can dismiss a suit arose for consideration in Veerabhadrappa 





1, (1928) LL.R. 6 Rang, 561. 2. (1922) LLR. 47 Bom. 104, 
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Chetti v. Chinnammal., In that case it appeared that an appli- 
cation for the grant of a succession certificate to a widow was 
opposed by a brother of the deceased. On the day of the 
hearing the applicant was ready to proceed but the brother 
applied for an adjournment and it was granted, the Court 
directing him to pay the costs of the adjournment. On the 
adjourned date the order for payment of costs not having been 
complied with the Court proceeded under S. 158 Civil Proce- 
dure Code (corresponding to O. 17, r. 3 of the present Code) 
and issued a certificate in favour of the applicant. An appeal 
was preferred to the High Court and the question was as to 
whether the order of the lower Court not made on the merits 
could be sustained on the sole ground that there was a default 
in the payment of costs by the appellant. The learned Judges 
observed : 

“Such costs would ordinarily be recoverable in execution, and, in the 
absence of a specific order making their payment a condition precedent to 


hearing the counter-petitioner’s evidence, the counter-petitioner’s failure to 
pay would not render S. 158 applicable.” 


It is clear from this case that there is nothing illegal in the 
payment of costs being made a condition precedent and in a 
case where that is done there is nothing wrong in the Court 
giving effect to it by the dismissal of the suit itself. To the 
game effect is another decision of this Court in Dadamudy 
Tatayya v. Kelachina Venkatasubbaraya Sasiry®. In that case 
the defendant who had not been ready on more than one 
occasion applied for an adjournment to enable him to cross- 
examine the plaintiff’s witnesses. The application was granted 
„Subject to the costs of the other side being paid before the date 
of the next hearing. The costs were not paid and the Court 
refused to allow the defendant to cross-examine the plaintiff’s 
witnesses. An appeal against the order of the trial Court was 
preferred to this Court. Devadoss, J., observed as follows: 
“When the Court grants an adjournment and directs the party applying 
for the adjournment to pay the costs of the other side before the date of 
the next hearing, it is well understood that unless the party ordered to pay 


the costs does pay before the date of the next hearing he would heve no 
right to be heard.” 


_ These authorities warrant me in coming to the conclusion 
that it is competent to a Court when it finds that a condition 
precedent to the hearing of the suit had not been fulfilled, to 


L (1897) 8 M.L.J. 189: LL.R. 21 Mad. 403. 
, 2 ILR (1928) Mad. 786. 
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dismiss the suit and this is precisely what has happened in the 
present case. The view of the learned Subordinate Judge 
based upon the decision in Ambaji v. Hanmanirao,1 cannot 
therefore be sustained. 

The result is that this appeal is allowed and the decree of 
the District Munsif restored. The respondents will pay the 
appellant’s costs in the appeal here. 


Leave refused. 
K. S. Appeal alowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
| PRESsENT:.--SIR ALFRED Henry LioneL Leacu, Chief 
Justice AND Mr. JUSTICE HaPPELL. 


V. Panchapakesa Aiyar .. Appellant® (Plaintiff) 
v. 
The Secretary of State for India in Respondent (Defendant) 
Council represented by the Collec- 
tor of Tanjore. 

Madras Blectoral Rules, r. 48—Claim for return of deposit by wasuccess- 
ful condidate for election_to a seat in the Legislative Council—Forjeitwre of 
doposit and rejection of claim by Returning Officer affirmed by Local Govers- 
ment—Swit in Civil Court for recovery of amount—M aintainability. 

An unsuccessful candidate for election toa seat in the Legislative 
Council held on 10th March, 1930, applied for the refund of his deposit to 
the Returning Officer who passed an order declaring that the deposit was 
forfeited to the Government. The petition to the Local Government against 
the order was rejected and the candidato filed a suit in the Civil Court for 
the recovery of the amount deposited by him. On the question of the 
jurisdiction of the Civil Court to entertain the suit, 

Held, that the decision of the Government must for the purposes of the 
case be taken to be the decision of the Governor under r. 48 of the Electoral 
Rules which say, that the question shall be referred for the decision of the 
Governor whose decision shali be final. The Governor, the only competent 
tribunal, having decided the case against the candidate a suit does not lie in 
the Civil Court to recover the deposit. The Civil Court would have jurisdic- 
tion only if the proper tribunal had declined jurisdiction and the aggrieved 
party was bereft of his statutory and constitutional remedy. 

Decision of Wadsworth, J, in (1938) 2 M.L.J. 745, affirmed. 

Sarvothama Rao v. Chairman, Mumcipal Council Saidapet, (1923) LL. 
R. 47 Mad. 585:45 M.L.J. 23 and Thimma Reddi v. Secretary of State, 
(1923) LLR- 47 Mad. 325: 46 M.L.J. 60, relied on. 


1. (1922) I.L.R. 47 Bom. 104. 
* L, P. A. No. 93 of 1938 28th November, 1949. 
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Appeal under CL 15 of the Letters Patent against the 
Order of the Hon’ble Mr. Justice Wadsworth dated 6th June, 
1938 and made in S. A. No. 510 of 19341! preferred against the 
decree of the Court of the Subordinate Judge of Tanjore in 
A. S. No. 73 of 1933 (O.S. No. 245 of 1930, District Munsif’s 
Court, Tanjore). 

M. S. Venkatarama Atyar for Appellant. 

The Government Pleader (B. Sitarama Rao) for Respon- 
dent. 

The judgment of the Court was delivered by 

The Chief Jusitce—The appellant was the unsuccessful 
candidate at a bye-election for the Governor’s Legislative 
Council held on the 10th March, 1930. He secured 1618 votes 
against 11,299 valid votes cast for his opponent. The total 
number of votes was 13,373, but 456 votes were tound to be 
invalid. Under r. 12 (1) of the Madras Electoral Rules, 
framed under Ss. 72-A and 129-A of the Government of India 
Act (the Act of 1915) a candidate is required to deposit with 
the Returning Officer the sum of Rs. 250 in cash or in Govern- 
ment promissory notes. Under sub-r. (3), if a candidate is 
not elected and the number of votes polled by him does not 
exceed in the case of a constituency returning one or two 
members one-eighth of the total number of votes polled, or-in 
the case of a constituency returning more than two members, 
one-eighth of the number of votes polled divided by the numbar 
of inembers to be elected the deposit shall be forfeited to the 
Government. Sub-r. (4) says that for the purpose of sub- 
r.-(3) the number of votes polled shall be deemed to be the 
number of ballot papers other than spoilt ballot papers counted. 
Excluding the invalid votes the appellant secured one-eighth of 
the votes polled, but including them he had less than one- 
eighth of the total. The appellant applied to the: Returning 
Officer for the return of his deposit, claiming that the invalid 
votes should be treated as spoilt ballot papers and therefore 
should not be counted. The Returning Officer passed an order 
declaring that the deposit was forfeited to Government. The 
appellant petitioned the Local Government against the Return- 
ing Officer’s Order, but his petition was rejected. R. 48 of the 
Electoral Rules states that if any question arises as to the 
intetprelation of the rules, otherwise than in connection with 


.1, (1938) 2MLJ. 745... 
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an election inquiry held thereunder, the question shall be 
referred for the decision of the Governor and his decision shall 
be final. The decision of the Government must for the pur- 
pose of this case be taken to be the decision of the Governor 
under this rule. . 

As the appellant’s petition was rejected, he filed the suit 
out of which this appeal arises in the Court of the District 
Munsif of Tanjore against the Secretary of State for India in 
Council for the recovery of the Rs. 250 deposited by him. The 
District Munsif decreed the suit, but his decision was reversed 
on appeal by the Subordinate Judge of Tanjore, who held that 
the suit did not lie. The appellant then appealed to this Court 
and his appeal was heard by Wadsworth, J., who agreed with 
the Subordinate Judge, but gave a certificate under Cl. 15 of 
the Letters Patent which has es the present appeal to 
be filed. 

Wadsworth, J., was of the opinion that the suit did not lie 
because the electoral rules provide a special agency for the 
interpretation of the rules in doubtful or disputed cases and 
therefore the jurisdiction of the Civil Court was ousted. He 
also held against the appellant on the interpretation of the 
rules. If the appellant’s deposit had been wrongly withheld 
from him, he certainly would have a right of suit and that has 
been conceded by the learned Government Pleader, who, 
however, says that in this case the deposit has not been wrongly 
withheld from the appellant. The only tribunal competent to 
decide whether the appellant is entitled to the return of the 


deposit is the Governor and his decision is against the appellant. 


We considered that the argument of the learned Government 
Pleader must prevail. It is based on two decisions of this 
Court which are binding upon us. 

In Sarvdthama Rao v. Chairman, Municipal Council, 
Saidapet,1 the question arose whether a Civil Court had 
authority to interpret the rules framed under the Madras 
District Municipalities Act. S. 303 of the Act then in force 
provided that the Governor in Council might make rules to 
carry out all or any of the purposes of the Act not inconsistent 
therewith. In particular and without prejudice to the genera- 
lity of this general power he might make rules with 
reference to all matters relating to elections or appointments 
OE re he hs a ee ED 


1, (1923) 45 MLJ. 829: LL.B. 47 Mad. 525. 
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of councillors not expressly provided for. R. 31 of the elec- 
tion rules framed in pursuance of that power stated that “if 
any question arises as to the interpretation of these rules other- 
wise than in connection with an election inquiry, the question 
shall be referred to the Local Government, whose decision shall 
be final”, That rule is on all fours with r. 48 of the Madras 
Electoral rules. Schwabe, C.J., and Wallace, J., held that a 
decision by the Local Government under that rule would be 
final and the Civil Court would only have jurisdiction, if the 
proper tribunal had declined jurisdiction and the aggrieved 
party was bereft of his statutory and constitutional remedy. 
In Thimma Reddi v. Secretary of State, Kumaraswami Sastri 
and Waller, JJ., came to a similar decision under the Madras 
Local Boards Act. The sections in the Government of India 
Act conferring powers to make rules are differently worded, but 
we think that S. 72-A sub-S. (4) (c), read with S. 120-A, 
gives ample power to the Governor-General in Council with the 
sanction of ihe Secretary of State in Council to frame r. 48 
putting the final interpretation with the Governor. S. 72-A 
sub-r. (4) (c) gives power to frame rules with regard to the 
method of election and any matters incidental or ancillary 
thereto. There is here power to frame rules with regard to 
deposits and their return or forfeiture. If there is power to 
make such rules, there must be power to provide for their 
interpretation, as this Court has recognised in the two cases 
referred to. The Governor having the power to decide finally 
whether the appellant was entitled to the return of his money 
and having decided the case against him, the suit does not lie. 
For these reasons the appeal must be dismissed with costs. 


K.S. Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice WADSWORTH. 


Mettu Subba Reddi .. Petitioner* (Petitioner 
judgment-debtor) 
v. 
Challa Venkatappa Reddi .. Respondent (Respon- 


dent Decree-holder.) 





1. (1923) 46 M.L.J, 60: LL.R. 47 Mad. 325. 
4C. R, P. No. 1956 of 1939. 19th December, 1940. 
40 . 
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Madres Agriculttwists: Retief Act (IV of £938), S.4 (kh)—Promissory 
note standing in favowr of men—Evidence to show that debi is really owed to 
a woman to invoke S.4 (h)—Not permissible. 


Where a decree was obtained by the holder of a promissory note which 
at least since 1935 stood inthe name of men it will not be permissible for 
the decree-holder to adduce evidence that the debt is really owed to a 
woman in order to invoke S. 4 (h) of Act IV of 1938. The liability of the 
judgment-debtor is to the decree-holder and to no one else, though the 
decree-holder may himself be liable to pay the realisation to a woman. 


Petition under S. 25 of Act IX of 1887 praying that the 
High Court will be pleased-to revise the order of the Court of 
Subordinate Judge of Guntur dated llth April, 1939 and 
made in C. M. P. No. 759 of 1938 in S. C. No. 219 of 1936. 

P. Chandra Reddi and R. Ramalinga Reddi for Petitioner. 

Kasturi Seshagiri Rao for Respondent. 
; l The Court delivered the following 
_ * Jupcment.—The decree was obtained by a man on a pro- 
missory note debt which at least since 1935 has stood in the 
name of men. Itis not permissible in such circumstances for 
the decree-holder to adduce evidence that the debt is really 
owed to a woman in order to invoke S. 4(h) of Act LV of 1938. 
Possibly the decree-holder may himself be liable to pay the 
realisations to a woman, but the liability of the judgmént-debtor 
is to the decree-holder and to no one else. The revision petition 
is allowed with costs and the application is remitted to the trial 


‘Court for fresh disposal in the See of this judgment. 


K.S. Petition alowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PresENT:—Sim' ALFRED HeENRy LioneL Leaca, Chief 
Justice AND MR. JUSTICE PATANJALI SASTRI. 


The Raja of Vizianagaram (died) Petitioners* OPTS and 
represented. by the Manager and his L. Rs.) 
Estate Collector under the 
Court of Wards and others. 
: v. . 
Mudunuru Narayana Raju and Respondents (Defendants). 
another. 

Madras Estates Land Act (I of 1908), S. 25—Agreement by ryot to pay a 
premium—Ryot let into possession—Landlord, if can recover the premium 
afterwards. 
i 


* C. R. P. No. 725 of 1937 2nd October, 140 
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Where a ryot has agreedto pay a premium and has been iet into posses- 
sion before making the payment, the landholder cannot recover the amount 
from him afterwards. The ryot may pay the premium if he chooses but the 
liability cannot be enforced against him, for there is no liability after entry. 


Petition under S. 25 of Act IX of 1887 praying that the 
High Court will be pleased to revise the decree of the Court of 
the District Munsif of Vizianagaram in S. C. S. No. 827 of 
1936. 

K. Kuttikrishna Menon for Petitioners. 

Respondent not represented. 

The. Judgment of the Court was delivered by 

The Chief Justice :-—The only question which arises on this 
petition is with regard to the effect of the second paragraph 
of S. 25 of the Madras Estates Land Act, 1908. The first 
paragraph of the section states that a ryot admitted by the 
landholder to possession of ryoti land shall not, unless other- 
wise provided in the Act, be bound to pay rent at a rate exceed- 
ing the rate prevailing for similar lands in the neighbourhood 
or, where the rate cannot be ascertained, anything more than 
what the Collector decides is fair and equitable. The second 
paragraph reads as follows: 


“Nothing in this section precludes the landholder from receiving any 
premium when the ryot is admitted into possession, but a-ryot so admitted 
shall under no circumstances become liable to make any payment to the 
landholder after his adinission by way of premium ‘or other consideration 
for auch admission; nor shall any holding of the ryot be subjected to any 
charge in respect of any such premium or consideration or part thereof.” 


The question which the Court is called upon to answer is 
this: When a ryot has agreed to pay a premium and has been 
let into possession before making the payment, can the land- 
holder recover the amount from him afterwards? 


ln the present case the Raja of Vizianagaram,sued in the 
Court of the District Munsif of Vizianagaram to recover from: 
the respondents a sum which was in part made up of an 
amount which the respondents had agreed to pay as a premium 
in respect of lands held by them from him. The District 
Munsif held that S. 25 of the Madras Estates Land Act pre- 
cluded the plaintiff from recovering the premium and on: this 
footing gave a decree only for the balance of the claim. In our 
opinion the District Munsif rightly construed the sectidn. 


The section expressly permits the landholder to recetve an 
agreed premium at the time the ryot is admitted into possession 


Rajah of 
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of the land, but then goes on to providé that once the ryot has 
been admitted into possession he shall under no circumstances 
become liable to make any payment to the landholder of pre- 
mium or other consideration for being allowed to take posses- 
sion. The object of this provision is to prevent a ryot agreeing 
to make a payment beyond his means in order to gain posses- 
sion. If he is in a position to pay a premium and he agrees to 
do so, the landholder is not prohibited from receiving payment 
before the ryot goes into possession; but he is prohibited from 
enforcing payment afterwards. 

Mr. Kuttikrishna Menon has laid great stress on the word 
“become”. He argues that the word “become” signifies that the 
prohibition is only against a ryot agreeing to pay a premium 
after he has entered on the holding and that there is nothing in 
the section which prohibits a landholder enforcing at any time 
payment of an amount agreed upon before the ryot goes on to 
the land. If the intention of the Legislature had been to allow 
a landholder to enforce at any time payment of a premium 
agreed upon before the tenancy commenced, it could very easily 
have said so. It has not said so and when the second paragraph 
of the section ig read as a whole it clearly discloses a contrary 
intention. In our opinion the words “become liable” should 
be read as “be liable”. The word “become” is not well chosen, 
but the context leaves no doubt in our minds what was meant. 
The ryot may pay the premium if he chooses to do so, but he 
cannot be held liable to pay. If the landlord permits him to go 
into possession without payment he does so at his own risk. 
There is no liability after entry. 

For these reasons we consider that the District Munsif 
was right, and the petition must be dismissed. 

K S. . —— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT:—MR, JUSTICE WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRI. 

Kodali Venkayamma .. Petitioner* (Defendant) 
v. 
Mamidipaka Ramakotayya .. Respondent (Plaintif). 
Madras Agriculturist? Rekef Act (IV of 1938), S.8 Cl. (2)—Abpk- 
cability—A ppropriation of open payments made prior to Ist October, 1937— 
Awarding of counter interest on payment made—E feci. 


* CR.P. No. 1076 of 1939. 15th October, 1940. 
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When on open payments made in 1932 counter interest was awarded and 
2 fresh promissory note was executed in 1934, after deducting the payment 
with counter interest, 

Held, (1) that the mere fact that counter interest was awarded on open 
payments does not indicate that the payment should be treated as payments 
towards principal ; 

(2) that when a fresh promissory note was executed after deducting the 
payments with counter interest, it must be deemed that the appropriation 
was made at the time of the fresh promissory note; 


(3) that the interest outstanding at the time of the fresh promissory 
note must be deemed to have been satisfied by the payment, and the balance 
if any appropriated towards principal; and 

(4) that the onus lies heavily on the debtor to prove that the interest 
Was outstanding on Ist October, 1937, to get the benefit of S.8of Madras 
Act IV of 1938. 

Petition under S. 25 of Act IX of 1887, praying that the 
High Court will be pleased to revise the decree of the Court of 
the District Munsif of Bapatla dated 24th February, 1939 and 
passed in I. A. No. 1035 of 1938 in S. C. S. No. 445 of 1936. 


Y. G. Krishnamurthi for Petitioner. 
K. Krishnamurtht for Respondent. 


The judgment of the Court was delivered by 


lVadsworth, J—This petition arises out of an application 
under S. 19 of Madras Act IV of 1938. The petitioner 
was the debtor. The transactions between the parties started 
with a promissory note for Rs. 200 in 1925. In 1928 
there was a payment which cleared off all outstanding interest 
and a small portion of the principal and afresh note was 
executed for Rs. 197-7-3. On 23rd August, 1931, there having 
been no further payment, a third promissory note was executed 
for Rs. 259-9-6, Towards this note there was a payment of 
Rs. 150 on 9th October, 1932, which was not expressly appro- 
priated at that time towards principal or intetest. On 17th 
August, 1934, the suit promissory note was executed for 
Rs. 162-10-0. This figure was arrived at by allowing counter 
interest on the payment of Rs. 150 and subtracting this payment 
and the interest thereon from the total amount due on the third 
note with interest up to the date of the renewal. The decree 
passed on this promissory note has been scaled down by the 
District Munsif in a manner which has been criticised on 
various grounds. s 

Firstly, it is contended that the act of the parties in 
calculating counter interest on this payment of Rs. 150 at the 


Wads- 
worth, J. 


318 THE MADRAS LAW JOURNAL REPORTS. [1941 


time of the last renewal must be taken to indicate that this 
payment was treated as a payment towards principal.. The 
argument is that the effect of allowing counter interest is that 
interest on the debt ceased to the extent of this payment with 
effect from the date of the payment and that therefore the pay- 
ment must be treated as having been appropriated towards 
principal. Now, in fact, there was no appropriation whatever 
on 9th October, 1932. The only appropriation was made on 
17th August, 1934, when the debt was renewed. Is it a legiti- 
mate inference from the mere fact that counter interest was 
calculated on the unappropriated payment up to the date of its 
appropriation, that the parties considered the matter and decid- 
ed to appropriate this sum towards principal and not towards 
interest? It must be remembered that in order to get the benefit 
of the first clause of S. 8 of the Act, the debtor has to show that 
there wason Ist October, 1937, interest outstanding which has to 
be cancelled. He can do this by showing that although payments 
have been made, they have been actually appropriated towards 
principal or have been kept unappropriated. But the burden 
lies upon the debtor to prove that interest is outstanding. We 
doubt very much whether the mere calculation of counter inte- 
rest in circumstances such as these is any sure indication that 
the parties intended to go against the usual practice of crediting 
the payment first towards interest and secondly towards princi- 
pal. This certainly is noc a case of an unappropriated payment 
after 17th August, 1934 and certainly after this date the whole 
of the balance of the debt was to bear ‘interest, so that if we 
have to infer appropriation towards principal, we have also to 
infer an undertaking by the debtor to pay interest ona large 
sum made up mostly of interest. The probability seems to be 
on the facts of this case that when the parties were negotiating 
for a renewal, n concession was given to the debtor in respect of 
ihis unappropriated payment whereby he was given credit for 
the interest which it would carry up to the time when it was 
appropriated. But we do not consider that this circumstance 
justifies the inference that the parties decided to appropriate 
this payment towards principal with retrospective effect to the 
date of payment. 


The other contention is that even appropriating the payment 
towards interest, it should be appropriated only towards interest 
outstanding on 9th October, 1932. This again seems to be 
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misconceived, for the appropriation having been actually made 
on 17th August, 1934, it should be made with reference to the 
state of facts as on that date. 


Lastly, it is contended that the lower Court is wrong in 
applying the third clause of S. 8 without regard to the effect, of 
the first clause. This contention must be upheld. The princi- 
pal of the note as on 17th August, 1934, was Rs. 162-10-0. The 
decree waspassed on 8th February, 1937, without any further 
payment having been made and in scaling down this decree the 
principal sum cannot be more than Rs. 162-10-0 and the interest 
outstanding up to Ist October, 1937, must be cancelled. 

In the result therefore the petition must be allowed and 
the lower Court’s order modified by substituting Rs. 162-10-0 
for Rs. 185-8-0. In other respects the order is confirmed. 
Each party will bear his own costs. 

K.S. , . Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mnr: Justices KrisHNASWAML AIYANGAR. 
Messrs. The Stock and Share Exchange Petitioner® (Defen- 

Bureau, Rawalpindi, by Proprietor, dant) 
© Prof. N. L. Kashyap 
v. ` 
Messrs. Kothari and Sons .. Respondents (Plain- 
tifs). 

Limitation Act (IX of 1908), Art. 164—A pplication for setling aside ex 
parte decree—Starting point for liimitation—'Knowledge of decree'—Means 
of knowledge if equivalent io knowledge—Practice—Summons—“Duly 
served” —M caning—Civil Procedure Code (Y of 1908), O. 9, r. 13. 

Where the summons is served ona defendant too late to afford him 
sufficient opportunity of appearing at the hearing of the suit, itis nota case 
of s summons ‘duly served’ within the meaning of O. 9, rl3, Civil Proce- 
dure Code. In such cases the Court ought toissue fresh summons. An 
omission on the part of such a defendant to prosecute inquiry which might 
have lédto a knowledge of the date of hearing cannot be regarded as 
culpable or wilful so asto carry with it the consequence of knowledge’. 
Sucha defendant will be within time if he applies for setting aside the 
ex parte decree within 30 days of the actual knowledge of the decree. 

Petition under S. 115 of Act V of 1908 praying that the 
High Court will be pleased to revise the order of the Court of 
Small Causes, Madras, dated the 30th June, 1938 and made in 
M. F. No. 1791 of 1938 in S. No. 916 of 1938. 





“C R.P No. 837 of 1938. ' 26th November, 1940. 
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S. Govind Swaminathan for Petitioner. 

John and Row for Respondents. 

The Court delivered the following 

JuDGMENT.-—This is a petition by the defendant in a suit 
on the file of the Court of Small Causes at Madras to revise an 
order passed by that Court refusing to set aside an es parte 
decree passed against him on the 30th of April, 1938. 

The suit was filed on the 26th of January, 1938 and the 
first date fixed for hearing was the 2nd of March, 1938. A 
summons was taken out for service on the defendant with 
reference to the hearing on the 2nd of March, 1938, but it was 


‘not served. The suit was adjourned to the 22nd of March, 1938, 


for which date a fresh summons was taken out. Unfortunately, 
this summons was served upon the defendant only on the 29th 
of March which is, it will be noticed, a week later than the date 
fixed for hearing. No further summons appears to have been 
taken out but on the 30th of April, 1938, the suit was taken up 
and an ex parte decree was passed against the defendant who 
did not appear on that date. On the 15th of June, 1938, the 
defendant applied to the Court for setting aside the ex parte 
decree with the result already mentioned. 

The reason for the refusal of the learned Judge of the 
Court of Small Causes to set aside the ex parte decree was that 
the application was barred by limitation under Art. 164 of the 
Indian Limitation Act, 1908. In his affidavit in support of the 
application, the defendant urged—and it was not denied—that 
he had knowledge of the decree only on the 10th of May, 1938. 
If ihe period of 30 days fixed by the Limitation Act is calculat- 
ed from the 10th of May, 1938, the application would be in 
time as the 9th of June, 1938, which was the last day of the 
period was a.holiday and the Court did not sit until the 15th of 
June, 1938. But the learned Judge was of opinion that when 
the summons was served upon the defendant on the 29th of 
March, 1938, he became aware of the institution of the suit and 
he ought to have taken proper steps for ascertaining the final 
date for hearing. The learned Judge was apparently of the 
opinion that if steps had been taken and the enquiry proceeded, 
the defendant would have known that the suit had been fixed to 
the 30th of April, 1938. The learned Judge evidently regards 
this date as the starting point for the calculation of the period 
of limitation. I am unable to concur in this view. 
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Art. 164 of the Indian Limitation Act which is the Article 
applicable to the present case fixes the point of time from which 
limitation is to run as follows: 

“ The date of the decree or, where the summons was not duly served, 
when the applicant has knowledge of the decree.” 

There are two alternative points of time indicated by the 
Art., (1) the date of the decree when a decree is passed after 
due service of summons or (2) the date on which the defendant 
had knowledge of the decree when the decree is one which had 
been passed without summons having been duly served upon 
him. The petitioner contends that it is the second clause that 
has application here, for according to him, this is a case where 
the summons was not duly served. He further contends that 
what is meant by knowledge in the article is actual knowledge 
and not merely the means of knowledge. The Article has 
reference to an application made under O. 9, r. 13, and it is 
therefore necessary to go to that rule for understanding the 
proper meaning to be given to the expression “duly served ” 
both in that rule and in the article under consideration. I am 
aware that the same expression also occurs in O. 5, r. 19 but 
the meaning of the expression for the purpose of that rule 
different though it may be, can have no bearing, on the con- 
struction of the article. The expression “duly served ”, if 
literally understood, would seem to have reference rather to the 
mode of service, than to the propriety of the summons where it 
fixes a day of hearing, on which it would be impossible for the 
defendant to appear. But the former can hardly be the sense 
in which the expression is used in O. 9, r. 13 of the Code. It 
is conceded, and I think rightly, that where the summons is 
served on a defendant too late to afford him a sufficient 
opportunity of appearing at the hearing of the suit, it is not a 
case of a summons “ duly served”, within the meaning of the 
section. In the present case, the date of the hearing was the 
22nd of March, 1938 and the defendant was served, ag I have 
said, a week later on the 29th of March, 1938. I am, therefore, 
satisfied that this is a case where the summons was not duly 
served. 


The only question then is whether the learned Judge of the 
Court of Small Causes is right in interpreting the word “know- 
ledge” appearing in the article as eqwiyalent to “means of 


knowledge”. The two things are, in my opinion, quite distinct 
41 
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and to say that they mean the same thjng is doing violence to 
the language of the statute. The mere existence of the means 
of knowledge may in some cases lead irresistibly to the 
inference that the party had actual knowledge. But that is not 
the case here. The petitioner might have thought in perfect 
good faith, that in view of the late service, the Court would 
issue fresh summons fixing another date for the hearing. That 
is what I consider the Court should have done in the present 
case. ‘The omission on the part of the petitioner to prosecute 
inquiry which might have led to a knowledge of the date of 
hearing cannot be regarded as culpable or wilful, so as to carry 
with it the consequences of knowledge. In the present case, the 
defendant must be held to have had knowledge of the decree 
only on the 10th of May, 1938, and his application was, there- 
fore within time. The order of the learned Judge cannot 
therefore be sustained and must be set aside. 

But this is a case in ‘which it is eminently desirable that the 
defendant ‘should be put upon terms. I see from an order 
passed by Lakshmana Rao, J., on the 18th October, 1938 that 
the stay of execution of thé ‘decree pending the disposal of the 
petition’ was granted ‘on the condition that the petitioner 
deposited into Court on or before the 18th November, 1938 the 
sum of Rs. 2,200. Learned counsel for the respondent informs 
me that this order has not been complied with. In the circum- 
stances of this case, I direct that the petitioner should deposit 
into Court the.sum of Rs. 2,200 within a fortnight peremptory 
from this date; in default of such deposit the revision petition 
will stand dismissed with costs. If the defendant makes the 
deposit within the time limited the learned Judge in the Court 
below will take the suit pack to his file and dispose of it accord- 
ing to law. ` 

K. S. Ea Petition allowed conditionally. 





İN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— Sm ALFRED Henry LIoNEL LEACH, Chief 
Justice AND MR. Justice HAPPELL, 


K. A. Srinivasa Ayyangar — .. Appellant (Appellant) 


v. 
S. Ramahujachariar and others.. Repondents (Repondents.) 





* L, PA. No. 41 of 1938. - 13th December, 1940. ` 
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Limitatton—Right to conduct festival in a temple—Thengalois exercising 
right till 1909 and Vadagalais between 1910-1914—Order under Criminal Pro- 
cedwre Code, S. 144 restraining Thengalais from interfertng—Absence of 
festivals between 1914-1927—Order under Criminal Procedwre Code, S. 144 
in 1930—Swit to obtain declaration that such order was illegal and that Vada- 
galais were uot entitled to exclude Thengalais—If barred. 

The Thengalais possessed and exercised the right to conduct a certain 
festival ina temple up to 1909 and the Vadagalais exercised stich tight 
from 1910-1914. An order under S. 144, Criminal Procedure Code was 
passed on 19th Decemder, 1914 restraining the Thengalais from interfering 
in the conduct of the festival. The order was effective for.19 days. From 
1914-1927 the festival was not conducted and neither party was able to set 
up a claim against the other during that period. On 3rd January, 1930 a anit 
was filed by a Thengalai for a declaration that an order under S. 144 of the 
Code of Criminal Procedure which the Vadagalais had obtained that day 
was illegal and that the Vadagalais were not entitled to exercise any rights 
in connection with the temple to the exclusion of the Thengalais. On the 
question of limitation, 

Held, that the interference by the Vadagalais with the right of the 
Thengalais to hold the festival not having been sufficiently long to give the 
Vadagalais any title, and the infringement being a recurring infringement, 
the Thengalais did not lose their right merely because they did not institute 
a suit in respect of the first infringement. Being a recurring infringement 
the plaiatiff can take action whenever he desires so Jong as the defendants 
have not acquired a right by adverse possession. 

Pomu Nadar v. Kumaru Reddiar, (1935) IL.R. 59 Mad. 75: 69M L.J. 
739, distinguished. ; 

` Ramaswami Aiyangar v. Adivarahachari, (1940) 2 M.L.J. 990 (F.B.}, 
applied. 

Desirability of legislation on the questión whether disputes with regard 
to temple ritual could be left to the decision of the Hindu Religious Endow- 
ment Board without right of recourse to the Courts pointed out. 


Appeal under Clause 15 of the Letters Patent against the 
judgment and decree of the Hon’ble Mr. Justice King, dated 
11th February, 1938 and passed in S. A. No. 721 of 1932 
preferred to the High Court against the decree of the District 
Court of East Tanjore at Negapatam`in A. S. No. 98 of 1931 
preferred against the decree of the Court of. the District 
Munsif of Nannilam in O. S. No. 3 of 1930 (O. S. No. 1 of 
1930, D. M. C. Tiruvarur). 

T. V. Muthukrishna Atyar, V. N. Venkatavaradachari, 
T. R. Srinivasa Aiyangar and S. Ramanujam for Appellant. 

K. Ş. Desikan and R. Kesava Atyangar for Respondents. 

The Court delivered the following 

Jupaments. The Chief Justice.—This appeal arises out 
of another dispute between the Thengalais and Vadagalais. In 
the. village of Thirukkannamangai in the Tanjore District is a 


Srinivasa 
Aiyangar 


v. 
Ramant- 
jachariar. 


Leach, C. J. 
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Thengalai temple known as the Sri Bakthavathsala Perumal 
Temple. The dispute is with reference to the twenty days’ 
festival, which commences in the month of December and ends 
in January and is known as Pagal Pathu and Ra Pathu. It is 
common ground that upto 1909 the right to conduct the 
festival, including the right to recite the Vedam, Mantrapush- 
pam and Prabandam, was possessed by the Thengalais. In 1900 
a number of Vadagalais filed a suit (O. S. No. 506 of 1900) in 
the Court of the District Munsif of Tjruvarur for a declaration 
that a certain shrine in the temple had been dedicated to the 
spiritual leader of the Vadagalais and they obtained a decree, 
which was confirmed by this Court on the 25th November, 
1909. The Vadagalais maintain that the decree finally decided 
that the right to conduct the festival is in them, but this the 
Thengalais strenuously deny. The effect of the decree is in 
dispute in the present suit, but for the purposes of deciding 
this Letters Patent appeal it is not necessary to consider this 
matter as the appeal only relates to a question of limitation. If 
the appellant succeeds in establishing his contention, that the 
suit is not time-barred the case will have to be remanded to 
King, J., from whose judgment the appeal has been preferred, 
for decision on the question whether the decree in O.S. No. 506 
of 1900 operates as res judicata. On the passing of this 
Court’s decree on the 17th November, 1909 the Vadagalais 
asserted that they had been given right to conduct the festival 
and on 19th January, 1911, they obtained from a Magistrate an 
order under S. 144 of the Code of Criminal Procedure prevent- 
ing the Thengalais from interfering with them in the conduct 
of the festival which was then being held, and they obtained a 
similar order on the 19th December, 1914. There were other 
orders of a similar nature between these two dates, but it is not 
necessary to specify them. 

After 1914 the festival was not held again until the year 
1927. The trustee refused to allow it to be held. It has been 
suggested that the reason was that there were no funds available 
for the purpose, but I do not think that it is going too far to 
assign the real reason to a desire on the part of the trustee to 
avoid clashes between these antagonistic sects. The record 
does not-show whether the festival which commenced in 


“+ December,.1927, was conducted exclusively. by the Vadagalais, 


but there is. some indication that the Thengalais did participate 
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for.part of the time. There was no festival in the following 
year, but in 1929-30. the festival was again held and the Vada- 
galais: appear to have had complete control. On the 3rd 
January, 1930, that is, while the 1929-30 festival-was being 
held, the appellant, who is a Thengalai, filed the present suit in 
the Court of the District Munsif of-Nannilam for:a declara- 
tion that an order under S. 144 of the Code of Criminal Pro- 
cedure, which the Vadagaldis had obtained that day from the 
Sub-Magistrate of Kodavasal. was illegal and that the Vada- 
galais were not entitled to exercise any rights in connection 
with the temple to the exclusion of the Thengalais. The defen- 
dants pleaded limitation and -res judicata, relying for the 
second plea on the decree passed in O S. No. 506. The District 
Munsif held that the suit was:not barred and granted the 
declaration asked for by the appellant. -On appeal the District 
Judge of East Tanjore held that the suit was not barred so far 
as it related to the first ten days of the festival, but that it 
was barred by the doctrine of res judicata so far as it concern- 
ed the second ten days. Both sides appealed and their appeals 
were heard by King, J., who held that Article 120 of the Limi- 
tation Act applied and that the suit was barred in its entirety by 
reason of the fact that it had not been instituted within six 
‘years of the 19th December, 1914, the date of the order passed 
by the Magistrate under S. 144 of the Criminal Procedure Code 
in that year. In these circumstances the learned Judge did not 
deal with the question whether the doctrine of res judicata had 
application. 

The learned Judge considered that although the actual 
period of efficacy of the order of the 19th December, 1914 was 
only 19 days it had resulted in the interference with the rights 
of the Thengalais for at least thirteen years and that.the case 
fell within the decision of this Court in Ponnu Nadar v. Kumaru 
Reddiar.1 I find myself unable to concur in either of the 
reasons given by-the learned Judge for holding that the suit 
was barred by the law of limitation. The order of the 19th 
December, 1914 had not interfered with the rights of the 
Thengalais for thirteen years. An order passed’ under S. 144 
of the Code of Criminal Procedure can, at the most, be effective 
for-two months, and in this particular case it was effective for 
only 19 days. ‘The trustee was the person responsible for the 





< 1. (1935) 69 M.L.J. 739; LL.R. 59 Mad, 75. 
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cancellation of the festival in the intervening years from 1914 
to'1924 and neither party was able to set up a claim against the 
other during this period. The facts in Ponnu Nadar v. Kumaru 
Reddiar,! are altogether different from the facts in the present 
case. There certain Nadars sued to establish a right which they 
and their castemen claimed to pass in procession over certain 
public streets in the village in which they lived. Their right 
was denied by other villagers. In 1900 an order was passed by 
a Magistrate under S. 147 of the Code of Criminal Procedure 
directing that no organised procession of Shanars or Christians 
should pass along the route until a Civil Court had declared 
that there was a right to do so. The suit out of which 
the appeal arose was not filed until. 1918. It was held 
that Art., 120 of the Limitation Act applied and that as 
the suit was not filed within six years of the order of 
1900 it was out of time. On appeal it was contended that no 
rule of limitation would apply to such a case and that the right 
to use public streets, including the rightto go in procession, was 
a natural right inherent in every member of the. public, and 
could not be prescribed against or lost as other rights might be 
prescribed against or lost. Notwithstanding this contention it 
was held that the suit was governed by Art., 120. This decision 
may some day have to be reconsidered, but reconsideration is 
not called for now, because there is an important point of diffe- 
rence between that case and the present one. The order in that 
suit was of a permanent nature, being under S. 147 of the 
Code of Criminal Procedure while the order in the present 
suit was only of a temporary nature being under S. 144 and 
Ponnu Nadar v. Kumaru Reddiar,) is distinguishable on this 
ground. 


It is manifest that the Vadagalais have not obtained a 
presciiptive right to conduct the festival It has been suggest- 
ed that the exercise of the right for a period of six years would 
give them a prescriptive right, buteven if this argument were 
well founded —it is not necessary to decide the question—the 
Vadagalais would still not have acquired a prescriptive right. 
They conducted the festival in 1910, 1911, 1912, 1913 and 
1914, but then there was an interruption until 1927.and this suit 
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was filed in 1930. Therefore the Vadagalais have not conduct- 
ed: the: festival for even six years in succession. 


Ihave already mentioned that it is common ground that 
the Thengalais possessed the right to conduct the festival up to 
1909 and their right to conduct it must still remain unless they 
have given it up, which is not the case, or they have lost it by 
reason of prescription, which is-also not the case. Nowa 
person who possesses a right such as we have here does not 
lose it because he does not institute a suit in respect of the 
first infringement of the right. If it isa recurring infringement 
he can take action whenever he desires so long as he remains the 
holder of the right. I consider that the decision of the Full 
Bench in Ramaswami Aiyangar v. Adivarahachari,! has appli- 
cation here. The question in that case was whether a lawful 
holder of an office who had not performed the duties of the 
office for forty years was precluded from filing a suit to enforce 
his rights because his status had been challenged. The plaintiff 
was the mantrapushpakar of a temple and the archakas of the 
temple were antagonistic to him. They had not, however, dis- 
possessed him of the office, although they had made the position 
such that he was not willing to perform his duties. The 
Court held that he could abide his time for taking action. The 
interference which the archakas were guilty of had not affected 
his position as the lawful holder of the office. The archakas 
had not displaced him. The interference by the Vadagalais 
here with the right of the Thengalais to hold the festival has 
not been sufficiently long to confer title on the Vadagalais and 
this being the case the appellant was entitled to institute a suit 
when the Magistrate passed the order on the 1st January, 1930. 


The result is that the appeal will be allowed and the case 
remitted to King, J., to decide the question of reg judicata and 
any other question which may arise out of the appeal. The 
appellant is entitled to his costs in this Court. The costs of the 
pearing before King, J., will abide his final decision. 


` These unedifying’ disputes between the Thengalais and 
Vadagalais occupy much judicial time to the detriment.of more 
deserving litigants. Most of the disputes relate to ritual and 
are merely sentimental in character. So much time is taken up 
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in deciding disputes between these two sects to the prejudice of 
cases which possess merit that I consider that the Legislative 
authority, might take into consideration the question whether 
disputes .with regard to temple ritual’ could be left to the 
decision of the Hindu Religious Endowments Board without 
the right of recourse to the Courts. : 
PA Happell, J.:—I agree with my Lord the Chief Justice. 
K. S.. ; ) Appeal alowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
‘PRESENT :—Mk, JUSTICE VENKATARAMANA RAO. 
Marina’ Ammayi ... Appellant® (Plaintiff) 

v. j Toy : 
The Secretary of State for Indiain Repondents -(Defen- 
Council, represented by the Collec- dants). ; 
tor of East Godavari at Cocanada 
and others. 
Civi! Procedure Code (V of 1908), S. 80—“Tevo months next after 
stotice”’—Computation—Plea as to absence of proper notice—If can be waived. 
S. 80 of the Civil Procedure Code is explicit and mandatory and pro- 
vides that no suit should be instituted till after the expiry of two months 
after delivery of the notice. In computing the period of two months, the 
day of the delivery of the notice to the Secretary to the Provincial Govern- 


mentor the Collector of the district must be excluded. A suit filed before 
the expiry of the full two months is premature and ought to be dismissed. 


Held further, that having regard to the imperative provisions of the 
statute it is not open to the Collector to waive the plea as to the want of 
proper notice under S. 80. 


Gaekwar, Baroda State Railway v. Hafis Habib Ul-Hag, LL.R. 1938 All. 
601; 65 I.A. 182: (1938) 2 M.L.J. 11 (P C), applied. 


Appeal against the decree of the District Court of East 
Godavari at Rajahmundry in A. S. No. 140 of 1936 pre- 
ferred against the decree-of the Court of the Subordinate Judge 
of Amalapuram in O. S. No. 72 of 1932. ; 

G. Lakshmanna and G. Chandrasekhara Sastri for 
Appellant. - 

-_ The Government Pleader (B. Sitarama Rao), P. Satya- 
narayana Raju and P. Somasundaram for Respondents. 

- The Court delivered the following ; 

-- JupGMENT :—The question for. decision is whether the suit 
out of which this second appeal arises is.liable to be. dismissed 


*S. A. No. 553 of 1937 ieee 30th August, 1940, 
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for want of proper notice under S. 80, Civil Procedure Code. 
Both the lower Courts dismissed the suit. The question now 
1s whether the dismissal is proper. : 


The notice of suit given to the Collector was dated the 
20th October, 1932. Both the Courts have concurrently found 
that the notice was served on the. 21st October, 1932. The 
suit was instituted on the 21st December, 1932. In the plaint 
the allegation is that the first defendant, the Secretary of State 
for India represented by the Collector of East Godavari 
acknowledged the notice on the 21st October, but however 
failed to comply with the demand therein. The plaintiff 
claimed exemption of the two months’ time occupied by reason 
of the said notice. The reply of the Collector on behalf of 
-the Secretary of State was that the amount of claim was not 
mentioned in the said notice and the suit was bad for want of 
proper notice. The following issue was raised: 

“Whether the svit is not maintainable for want of proper notice under 
S. 80, Civil Procedure Code. ” 

When the case was taken up for trial, the Secretary of 
State under a mistaken impression contended that the notice 
was served on him on 22nd October, 1932 and the learned 
Subordinate Judge accepted this contention but his decision was 
reversed on appeal on the ground that notice was actually 
delivered at the Collector’s office on 21st October, 1932 and in 
remanding the appeal the learned District Judge remarked 
thus: 


“ It was contended by the Government Pleader that even if the notice 
had really been received on 21st October, 1932 the suit filed on 21st December, 
1932 would still be within two months of the date of the receipt of the origi- 
nal notice. This point too does not appear to have been brought to the 
notice of the learned Subordinate Judge. I consider that the disposal of the 
suit in the lower Courtis unsatisfactory in the sense that none of these 
points have been adjudicated upon.” 


The learned Subordinate Judge who dealt with the case 
after remand came to the conclusion that the suit having been 
filed within two months of the date of receipt of the notice, the 
provisions of S. 80, Civil Procedure Code were not complied 
with. He therefore, dismissed the suit. On appeal the heared 
District Judge’ concurred in this view. 

Mr. Lakshmanna on behalf of the plaintiff-appellant con- 
tends that this view is wrong. He submits that both the lower 
a have wrongly construed S. 80, Civil Procedure Code 
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and in computing the period of two months the day on wbich 
notice was served ought to have been included and not excluded 
and that if it was so included, the suit was in compliance with 
S. 80, Civil Procedure Code. He further contends that in any 
event it must be held that the Government has waived this 
specific plea. S. 80, Civil Procedure Code so far as it is rele- 
vant for the present discussion runs thus: 

“No suit shall be instituted against the Crown, or against a public officer 
in respect of any act purporting to be done by such public officer in his off- 
cial capacity, until the expiration of two months next after notice in writing 
has been, in the case of a suit against a Provincial Government delivered to, 
or left at the Office of a Secretary to that Government or the Collector of 
the District.. eee - i 

` This section therefore provides a condition precedent to 
the institutiòn of a suit. As observed by their Lordships of 
the Privy Council in Bhagchand Dagadusa v. Secretary “of 
State for India, S. 80 Civil Procedure Code ‘is explicit and 
mandatory. If the suit is filed before the expiration of two 
months after notice had been delivered or left at the Office 
of the Collector, it is not maintainable and the Court is bound 
to dismiss it. The question therefore is whether two months 
expired after the notice in question was served on the Collector. 
The language of the section indicates that there must be full 
two months after delivery of the notice. This in my opinion 
follows from the use of the words ‘next after’. It seems to me 
the principle that ought to be applied in construing this section 
is that whenever a period of time is to be computed from or 
after an act done or an event happened, the day on which the 
act was done or the event happened should be excluded. In 
Blunt v. Heslop,2 an action was filed by an attorney for reco- 
very of an amount due to him from his client. The defence 
was that the action was premature. It was based on statute, 2 
Geo. II C. 23,,S. 23, which provided that: ` 

“No attorney or solicitor shall commence any action for the recovery of 
any fees, charges, or disbursements at law or in equity until the expiration 
of one month or more after such attorney or solicitor respectively shall have 
delivered unto the party or parties to be charged therewith, or left for him, 
nae them, at his, her or their dwelling house or last place of abode, a 

The bill was delivered on the 12th January, 1886 and the 
action was commenced on the ensuing 9th of February. The 





1, (1927) 53 M.LJ. 18: LL-R. 51 Bom. 725 at 747. 
2 (1838) 8 Adol & Ellis 577: L.R. 112 E.R. 957. 
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contention of Mr. Alexander on behalf of the defendant was 
that the words of the statute “the expiration of one month or 
more after” imply exclusion. This, contention was upheld and 
the plaintiff was non-suited. Littledale, J., observed thus: 


“The words being ‘one month or more’ we must suppose that the client 
was intended to have a full month after the delivery of the bill” 


Patterson, J., observed as follows: 


“Whatever may be the case where the thing is to be done ‘within’ such 
a time after an act done, Mr. Alexander’s construction is correct here, where 
the action is not to be brought ‘until the expiration of one month or more 
after’ the delivery of the bill.” 

, In Young v. Higgon,! the action was for trespass against 
the defendant, a Magistrate, for breaking and entering the 
plaintiff’s dwelling house and seizing his goods. Under 24 
Geo. II, C 44, S. 1, notice of suit was necessary andthe section 
ran thus: 

“No writ shall be sued out against, nor any copy of any process at the 
snit of a subject shall be served on any Justice of the Peace for anything 
done in the execution of his office until notice in writing of such mtended 
writ or process shall have been delivered to nia: etc, at least one calendar 
month before the suing out or serving the same.” 

_ The notice in that case was served on the 26th March, 1838 
and the suit was filed on the 26th of April, and it was held that 
the action was premature. Baron Parke observed thus: 


“When time for a particular period is allowed to a party to do any act, 
the first day is to be reckoned exclusively.” 


Baron Alderson agreed with him in that opinion and 
remarked thus: l 


“Where there is given to a party a certain space of time io do some act, 
which space of time is included between two other acts to be'done by another 
person; both the days of doing those acts ought to be excluded, in order to 
ensure to him the whole of that space of time. Here is a case in which one 
party is required to give notice to another a certain time before a particular 
act can be done by the former; the party to whom the notice is given cannot 
fix the period of the day when it is tobe given; but the Act of Parliament 
allows him a month, as an intervening period ‘within’ which he may delibe- 
rate whether he will do a certain act, viz, tender amends; and unless you 
exclude both the first and the last day, you do not give him a whole month 
for that purpose.” 


In-the. present case the statute allows two months’ time 
within which the Secretary of State can deliberate whether he 
will comply with the demand made'in the notice. In Lester v. 
Garland,? the question arose with referénce to a will. Certain 


$e aaas 
L (1840) 6 Meeson and Welsby’s Reports, 49: L.R.151 E.R, 317, 
2. (1808) 15 Ves. Jon. 247: 33 E.R. 748. 
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properties were devised in trust to the following effect: in case 
A shall within six calendar months after the testator’s decease 
give secutrity not to marry B, then, and not otherwise, to pay 
to the children of A; with a proviso to go over, if she. shall 
refuse or neglect to give such security. The testator died on 
the 12th January and security was given on the 12th July. It 
was held that the condition precedent of giving security within 
six months was satisfied on the ground that the day of the tes- 
tator’s death must be excluded from the computation of six 
months, Sir William Grant observed thus: 

“It is not necessary to lay down any general rule upon this subject; but 
upon technical reasoning I rather think, it would be more easy to maintain, 
that the day of an act done, or an event happening, ought in all cases to be 
excluded, than that it should in all cases be included. Our law rejects 
fractions of-a day more generally than the Civil Jaw does. The effect is to 
render the day a sort of indivisible point; so that any act, done in the com- 
pass of it, is no more referable to any one, thən to any other, portion of it; 
but the act and the day are co-extensive; and, therefore, the act cahnot 
properly be said to be passed, until the day is passed........ In the present 
case the technical rule forbids us to consider the hour of the testator’s death 
at the time of his death for that would be making a fraction of a day. The 
day of the death must therefore be the time’ of the death; and that time 
must be past, before the six months can begin to run. The rule, contended 
for on behalf of the plaintiffs, has the effect of throwing back the event into 
2 day, upon which it did not happen; considering the testator as dead upon 
the 11th, instead of the 12th of January, for it is said, the whole of the 12th 
is to be computed as one of the days subsequent to his death. There seems 
to be no alternative but either to take, the actual instant, or the entire day, as 
the time of his death; and not to begin the computation from the preceding 
day.” i : j 

The principle of these decisions was applied and followed 
in In re Railway Sleepers Supply Company.1 When as here, 
the statute says that no suit should be instituted till after the 
expiry of two months after the doing of a particular act, that 
is, in this case the delivery of the notice, the day of the deli- 
very must be excluded. 

Following the principle of the above decisions, I would 
hold that the suit was premature and ought to be dismissed. 

The next question is whether there has been a waiver of 
the plea. Mr. Lakshmanna has not been able to put forward 
any argument to convince me that the plea has been waived in 
this case. The Secretary of State has pleaded that the notice 
was not a proper notice. No doubt the specific plea as to the 
suit not haying been instituted. within -two months -was not 





4, (1885) 29 Ch. D. 204. 
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taken but the plaintiff has to make out that he has complied 
with the provisions of the section because it is a condition pre- 
cedent to the institution of the suit. Further, having regard 
to the imperative provisions of the statute it is not open to the 
Collector to waive this plea. If authority is needed, I would 
refer to the recent decision of the Privy Council in Gaekwar, 
Baroda State Railway v. Hafis Habib Ul-Haq1 where their 
Lordships dealing with the provisions of Ss. &6 and 87, Civil 
Procedure Code observed thus: 

“As already pointed ont, the provisions relating to this matter are statu- 
tory. They are contained in Ss. 86 and 87 of the Code of Civil Procedure, 
they are imperative, and having regard to the public purposes which they 
serve, they cannot, in their Lordships’ opinion, be waived in the manner 
suggested by the High Court.” 


I, therefore, hold that it would not be open to the Secretary 
of State to waive this plea. 

In the result the Second Appeal fails and is dismissed but 
having regard to the circumstances of this case, I direct each 
party to bear his own costs throughout. Leave to appeal 
refused. 

K. S. o _ Appeal dismissed. 


[FULL BENCH] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SE ALFRED Henry LioneL Leacu, Chief 
Justice, MR. JUSTICE GENTLE AND MR. JUSTICE KRISHNASWAMI 
ATYANGAR, 


Pechiyappa Chettiar .. Pettitoner* (Plaintiff) 
v. 
Vazhukka Chetti i _.. Respondent (Defendant). 


Madras Agriculturists’ Relief Act (IV of 1938), S. 15—Applicability— 
Tenancy ceasing before fasi 1347—Benefits under section--If available to 
tenani. 

When a tenancy has ceased to exist before the commencement of fasli 
1347, S. 15 of Act IV of 1938 is not applicable and the tenant is not entitled 
to the benefits under the section. A tenancy in and payment .of rent for 
fasli 1347 is a condition precedent to obtaining relief in respect of fasli 1345 
and earlier years, 

Petition under S. 25 of Act IX of 1887 praying that the 
High Court will be pleased to revise the decree of the Court 
of the District Munsif of Palghat in S. C. S. No. 902 of 1937. 


1. (1938) 2 MLJ. 11: LLR. 19384A1. 601: L.R. 65 LA, 182 (P.C). 
* C, R. P. No. 880 of 1938. - $ 10th December, 1940, 


Marina 
Ammayi 


v - 

sabia! A 
State ior 
India in 


Council. 


F.B, 
Pechiyappa 
„Chettiar 
v. 
Vazhukke 
. Chetti. 
Leach, C. J. 


334 THE MADRAS LAW JOURNAL REPORTS. [1941 


` C. K. Visvanatha Atyar for Petitioner. 
C. V. Mahadeva Aiyar for Respondent. 
The Court delivered the following 
' Jupcments. The Chief Justice.—The question raised in 
this petition is whether S. 15 of the Madras Agriculturists’ 
Relief Act, 1938 applies in a case where there was no tenancy 
in existence in fasli 1347, that is during the year commencing 
from the 1st July, 1937, and ending with the 30th June, 1938. 
So much of the section as is relevant here reads as follows: 


“All rent payable by an agriculturist to a landbolder or an undertenure 
holder under the Madras Estates Land Act, 1908, orto a jenmi or inter- 
mediary under the Malabar Tenancy Act, 1929, which has accrued for the 
fasli year 1345 and prior faslis and which is outstanding on the date of the 
commencement of this Act shall be deemed to be discharged whether the 
rent be due as such or whether a decree has been obtained therefor; 


Provided thut where the person liable to pay rent (hereinafter in this 
section referred to as ‘tenant’) does not, on or before the 30th September: 
1939, pay up all arrears of rent accrued in respect of any holding for faslis 
1346 and 1347, the arrears of rent for fasli 1345 and prior faslis which were 
outstanding in respect of the same holding on the date of the commencement 
of this Act shall be deemed to be discharged only in the same proportion -as 
the rent due for faslis 1346 and 1347 which is paid up by the ryot or tenant 
bears to the rent due for those two faslis; 

Provided further that no tenant shall be entitled to the benefit of this 
section nnless he shall have paid in respect of the holding, the rent due for 
fasli 1347 on or before the 30th September, 1938,” 


These provisions have been differently interpreted by two 
Division Benches of this Court: In Kottthods Ahmedkuity 
Haji v. Ramachandra Aiyar,) Burn and Lakshmana Rao, JJ., 
held that the section only applied, if a tenancy was subsisting 
in fasli 1347. In Patteri Pakker v. Kunhi Tharuvayi,2 
Wadsworth and Patanjali Sastri, JJ., expressed the opinion 
that the section did not contemplate merely a continuing tenancy 
and that a person who had ceased to be a tenant for fasli 1347 
could obtain the benefit of the Act in respect of rent which had 
accrued due for fasli 1345 and earlier faslis. In their 
judgment Burn and Lakshmana Rao, JJ., did not set out their 
reasons and merely dismissed the appeal which came before 
them under O. 41, r. 11 of the the Code of Civil Procedure, 
but the position had been clearly stated in the order of the | 
Subordinate Judge and in dismissing the appeal under O. 41, 
r. 11, the learned Judges indicated their unqualified approval S of 





“1, AL A. O. 462 of 1939. 
2 C R. P. No. 767 of 1939, 
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the view of the Subordinate Judge. In his order the Subor- 
dinate Judge said that the provisos to the first clause of S. 15 
made it clear that before a tenant can claim the benefit of that 
clause he must have been a tenant on the date when the Act 
came into force. Wadsworth and Patanjali Sastri, JJ., con- 
sidered that to disqualify a tenant from getting the relief 
merely because rent ceased to be due in respect of the holding 
in the course of fasli 1347 seemed to go beyond the words of 
the provisos. 


In my judgment Burn and Lakshmana Rao, JJ., took the 
correct view of the section. I consider that the first proviso 
indicates that here the Act is concerned with a continuing 
tenancy, but it seems to me that the matter is put beyond doubt 
by the second proviso which states, without the slightest ambi- 
guity, that a tenant shall not be entitled to the benefit of S 15 
unless he shall have paid rent in respect of his holding for fasli 
1347. Ican only give this proviso the meaning which the 
_ words imply and to my mind its effect is that a tenancy in 1347 
is acondition precedent to relief under the section. It may 
possibly have been the intention of the Legislature to give 
relief to a tenant whose tenancy has ceased before the Ist July, 
1937, but it has not said so; in fact, it has said the direct 
opposite. If the section as it stands does not express 
the intention of the Legislative authority, the Legislative 
authority can amend the section. The Court cannot amend it; 
it can only have regard to the language used. For these 
reasons I hold that the section does not apply when a tenancy 
has ceased to exist before the commencement of fasli 1347. 

In this case the District Munsif of Palghat dismissed the 
petitioner’s suit on the ground that there was no rent owing to 
the petitioner, after applying the provisions of the Act for 
scaling down the debt due by the respondent. In the view I 
take, the case should be sent to the District Munsif to decide it 
in the light of this judgment. The petitioner is entitled to his 
costs. 


Gentle J.:—I agree but desire to add a few words. Apart 
from the provisions of Act IV of 1938 the respondent is liable 
to pay to the petitioner the rent of the holding for fasli 1345, 
subject to any contention that there has been a previous dis- 
charge. Relief from this payment is given by S. 15 (1) of the 
Act, and in order to obtain the relief the respondent - must 
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bring himself within the statutory provisions, fulfilment of 
which is required before relief can be obtained. The second 
proviso to S. 15 (1) indicates that no tenant shall be entitled to 
the benefit of the section unless he shall have paid the rent 
due for fasli 1347 in respect of the holding. In my view pay- 
ment of rent for fasli 1347 is a condition precedent to obtaining 
relief in respect of fasli 1345 and earlier years. Since the 
respondent has not fulfilled this condition precedent: he cannot 
bring himself within the provisions of S. 15 and is not entitled 
to the relief which the section gives by the money or rent 


` owing to the petitioner being deemed to have beer discharged. 


Krishnaswami Atyangar, J.:—I defer to the opinion of my 
Lord which has also been concurred in by Gentle, J. I own to 
a certain amount.of doubt still lingering in my mind but it, is 
not sufficiently strong to persuade me to take a different view. 


K. S. Case remanded. 


[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Sik ALFRED HENRY LIioneL Leacu, Chief 
Justice, MR. JUSTICE VENKATARAMANA RAO AND MR, JUSTICE 
KrisHNASWAMI AIYANGAR. 


Chelikani Kondayya Rao and others... Appellants* (Plaintiffs) 
v. . 
Uppalapati Naganna and others .. Respondents (Defen- 
danis). 


Madras Estates Land Act (IX of 1908), Ss. 181 and 187 (1) (c)— 
Amendment of 1934—Terms of lease granting kudivaram right to vendee— 
Nature of tenure—Other. clauses in the deed repugnant to ryotl tentre— 
Construction of deed—Principles to be adhered to in construction. 

Where the question related to the true construction of a ‘kha?’ or 
counterpart of a lease, embodying the terms of a contract which after recit- 
ing that the appellants had agreed to sell to the respondent the kudsveram 
right in the lands provided: “you have hereby sold to us all the rights 
possessed by you in the said lands excepting the melwaram righta thereto. 
Therefore, in the matter of our enjoying the said lands henceforth from son 
to grandson and so on in succession with powers of alienation by way of 
gift, exchange sale etc, you or your heirs shall never raise dispute 
either with us or with our heirs”, and the deed further stipulated by 
one clause for the payment of a fixed rent, by another for the pey- 
ment of interest at 10 annas percent per mensem on arrears of rent, by 
a third .that the cist payable to the Jandholder should be a first 
charge on ‘the land and by yet another that the appellants should be 

ive 
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entitled to the trees on the land on that date but'that those grown after that 
date should belong to the respondent etc., : 

Held, by The Chisf Justice avd Venkaioramona Rao, J, that wherea 
landholder possessed private lands within an ‘estate’ and sold the kudivaram 
right in those lands retaining the mehvoram, he should be deemed to have 
converted the lands into ryoti lands, and additional terms in the deed of 
sale would not alter the nature of the transaction Such terms would stand, 
provided they were not inconsistent with what the statute stated should 
apply to ryoti tenure. To the extent that the additional terms were incon- 
sistent with ryoti tenure, they should be regarded as void. The appellants 
here could have sold the lands in the suit to the first respondent absolutely 
or they could have leased them atany rent they might have agreed upon 
without separating the kAudiverom right from the meiwaram right, but as 
they chose to separate the kudivoram right from the mekvaram right and 
grant a permanent right of occupancy on the basis of the payment relating to 
the mehworam right, they should be deemed to have converted the lands into 
ryoti lands. ; 

Per Krisknaswami Aiyangar, J., (dissenting) 

The clauses relating to the fixity of rent and peyment of interest on ar- 
rears specifically agreed to and undoubtedly intended to be operative, created 
incidents which were notonly foreign to ryoii tenure under the Act, but 
materially opposed to it. It is not for the Court to evaluate the terms of a 
deed for the purpose of accepting some and rejecting others. On the contrary 
every rule of law and every rule of equity would seem to prohibit its’ doing 
so. Iti, not correct for a Court to infer a tenure by taking into account 
some only of the terms of a contract ignoring others, when it is possible, 
and itis permissible to give effect to ali the terms by treating it as a special 
contract and one not entered into for the purpose of impressing a ryoti 
tenure on the land composed in the ‘kkat.' 

Rajendramani Devi Garu v. Yelloppa Ramu Naidu, (1920) 39 M.L.J. 565 
referred to. : 


Appeal under CL 15 of the Letters Patent against the 
judgment of the Honourable Mr. Justice Wadsworth . dated 
19th July, 1939 and passed in A. A. O. No. 202 of 1938 pre- 
ferred to the High Court-against the order of the Court of 
the Subordinate Judge of Masulipatam dated 11th Octuber, 
1937 and passed in O. S. No. 11 of 1934. 


V. Rangackars for Appellants. 
K. Kameswara Rao for Respondents. 
The Court delivered the following 


Jupcments. The Chief Justice —The appellants are the 
mokhasadars of a village falling within the jurisdiction of the 
Subordinate Judge of Masulipatam. On the 7th October, 1920, 
they sold to the first respondent the kudivaram righi in their 
Rambatium, or home farm lands, on conditions to whieh I shall 


tefer in some detail presently. On the 3ist March, ‘1934, the 
43 
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appellants filed a suit in. the Court of the Subordinate Judge 
of Masulipatam for the recovery of the rent due by the sale of 
the lands. It was contended by the respondents that by the 
deed of the 7th October, 1920, the appellants had converted the 
lands from kambatiam into ryoti lands and consequently the 
Revenue Court, not the Civil Court, had jurisdiction. Before 
the Subordinate Judge the appellants admitted that the village 
wasan “estate” within the meaning of the Madras Estates 
Land Act, 1908, as amended in 1936, but they averred that the 
village was not an estate within the meaning of the Act as it 
stood at’ the time of the contract with the first respondent, and 
an issue was framed on the question. It is, however, impossi- 
ble for the appellants:to maintain this contention. By admitt- 
ing that the lands in suit are kambattam lands within a mokhasa 
village, it follows that the village was an “estate” within the 
meaning of the Madras Estates Land Act, even before the 
amendment in 1936, and the appeal must proceed on this basis. 
The: Subordinate Judge upheld the respondents’ contention that 
there had been a conversion and dismissed the suit. On appeal 
to this Court, Wadsworth, J., concurred in these decisions and 
this appeal is from his judgment. 


S. 181 of the Madras Estates Land Act before the amend-. 
ment of the Act stated that nothing in Ss. 6, 8, 10, 11, 12, 19 
and 46 should confer a right of occupancy in, or should apply 
in any way to, a landholder’s private land. Then followeda 
proviso to the effect that nothing contained in the section should 
prevent a landholder from converting his private land into 
ryotiland. Until private land was converted into ryoti land 
the landholder could' deal with it as he liked and that is still the 
position, although the wording of the section has been altered. 
S. 19 has throughout been to the effect that except as provided 
in the Act, te relations between a landholder and a tenant of 
his private land are not regulated by the Act. There was 
nothing in the Act as it stood before 1936, noris there anything 
in it now, which prevents a landholder from leasing his private 
land on whatever terms he may think fit, but, of course, if he 
leases it on terms. which imply a conversion of the land: into 
ryots land al} the provisions of the Act with regard to ryott land 
will apply and will,overrule any provisions in the lease which 
are in conflict with the provisions of the Act. I may here 
mention that apart from. S. 181 the amended Act is on all fours 
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with the measure as it stood before 1936 so far as this case is 
concerned. 

In Rajendramant Devi Garu v. Yellappa Ramu Naidu, a 
Division Bench of this Court had to consider the terms of a 
conversion of private land into, ryott land and the judgment 
appears to go to the’ length of saying that the terms ofa 
conversion can be enforced even if they are inconsistent with 
ryoti tenure. It was observed that S. 181 contemplated a 
conversion from home farm land into ryoti land, but that the 
Legislature had not made any special provision with regard to 
the terms on which the conversion might be made. It was on 
this line of reasoning that the Court held that the contract 
between the parties was enforceable. In my opinion this is 
going much too far. When there is a conversion of private 
land into ryoti land the terms of the contract which are not 
inconsistent with ryof tenure can be enforced, but once the 
conversion has taken place the tenant has all the rights given to 
a ryot by the Act, and if the rent fixed is unfair the remedies 
contemplated by the Act are open to him. 

The sole question in this case is whether the instrument of 
the 7th October, 1920, operated to convert the appellants’ 
kambattam lands into ryoti lands. The khat executed by the 
vendee embodying the terms of the contract, after reciting that 
the appellants had agreed to sell to him the kudivaram right in 
the lands for Rs. 33,492, and that they had received the 
purchase consideration, proceeds: 


“You have bereby sold to us all the rights possessed by you in the said 
lands excepting the mehvaram rights thereto. Therefore, in the matter of 
our enjoying the said lands henceforth from son to grandson and so on in 
succession with powers of alienation by way of gift, exchange, sale, etc, you 
or your heirs shall never raise dispute either with us or with our heirs.” 


Then follow the other terms relating to the sale and these 
are set out in clauses numbered 1 to 10. It is only.necessary to 
refer to the first, second, third and ninth clauses, as the others 
have not been referred to in argument and obviously have no 
bearing on the question under discussion. The first clause 
stipulates for the payment of a fixed rent and the second clause 
for the payment of interest at ten annas per cent. per mensem 
on arrears of rent. The third clause provides that the cist 
payable to the landholder shall be a first charge on the land, and 
the ninth clause states that the appellants shall be entitléd to the 


1. (1920) 39 MLE.J 565, 
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trees standing on the land at the time of the contract, but trees 
grown after that date shall belong to the first respondent. It is 
suggested that these terms are inconsistent with ryoti tenure and 
therefore the document cannot be read as converting the land 
into ryots land, but only as a special contract relating to private 
land. The document must be read as a whole in order to 
gauge its effect and when this is done I consider that it must be 
held that there has been a conversion. The main characteristic 
of ryoti tenure is the permanent vesting in the tenant of the 
kudivaram right and the permanent retention of the melwaram 
right by the landholder. That is the position here. By virtue 
of the contract the kudiwaram right was transferred absolutely, 
to the first respondent and he obtained permanent rights of 
occupancy on the terms set out in the contract. It is conceded 
by the learned advocate for the appellants that if the document 
had stopped at the sale of the Rudivaram right there would 
have been a conversion within the meaning of S. 181. I can 
see nothing in clauses 1, 2, 3 and Y which alters the position. If 
the document had stopped merely with the sale of the kudi- 
varam right it would still have been necessary to fix the rent 
payable to the appellants as the possessors of ,the melwaram 
right, and the fact that the reat was fixed in the contract with- 
out contemplation of any change in the rate does not alter the 
position. The landholder and the tenant may agree on a 
permanent rent, but if they do this does not take away the right 
of the tenant to sue or apply for a reduction of the rent if the 
lands have been converted into ryoti lands. S. 187 (1) (c) 
says so. Nor is the provision with regard to the payment of 
interest inconsistent with ryot tenure. The payment of 
interest on arrears of rent isexpressly provided for in the Act. 
Under S. 61 an arrear of rent shall bear simple interest at the 
rate of one half per cent. per mensem from the date on which 
the arrear fell due until it is liquidated. Therefore, ci. 2 of the 
additional terms is in full accord with the Act, except that the 
rate is higher. Again this contingency is expressly provided 
for. Sub-S. 2 of S. 187 says that nothing in any contract 
between a landholder and a ryot made after the passing of the 
Act shall affect the provisions of S. 61 relating to interest 
payable on arrears of rent so as to increase the amount payable. 
The only comment that the learned advocate for the appellants 


has to make on cl. 3 is that the cist payable to the appellants is 
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made a first charge on the lands oniy and not on the lands and 
produce which the Act would allow. The freeing of the charge 
on the produce is, however, a concession to the tenant and there 
is nothing in the Act which prevents a landholder making a 
concession to his tenant. The appellants receive no help from 
cL 9. The trees belonged to the appellants and without this 
clause would have passed to the first respondent. The Act does 
not prohibit a tenant conceding to the landholder the right to 
the trees on the land, and on a conversion of private lands into 
ryoti lands the parties can contract as they please so far as the 
trees are concerned. 


In my opinion where a landholder possesses private lands 
within an “estate” and sells the kwdiverom right in those lands 
but retains the melwaram right he must be deemed to have 
converted the lands into ryo# lands, and additional terms will 
not alter the nature of the transaction. The additional terms 
will stand, provided that they are not inconsistent with what 
the statute states shall apply to ryof tenure. To the extent 
that the additional terms are inconsistent with ryoti tenure they 
must be regarded as being void. The argument which has been 
advanced that this interferes with the right of the landholder to 
contract freely with regard to his private lands seems to me to 
be beside the question. The landholder does not need to enter 
into a contract which will have the effect of converting his 
private lands into ryo#i lands, but if he does contract and the 
tenure which he creates amounts to ryoti tenure he must accept 
all the consequences of his action. The appellants here could 
have sold the lands in suit to the first respondent absolutely or 
they could have leased them at any rent they might have agreed 
upon without separating the kxdivaram right from the mel- 
waram right, but as they chose to separate the kudtvaram right 
from the melworam right and grant a permanent right of 
occupancy on the basis of the payment of rent relative to the 
melwaram right they must, in my judgment, be deemed to have 
converted the lands into ryott lands. 


For these reasons I would dismiss the appeal with costs. 
Venkataramana Rao, J :—I agree. 


Krishnaswami Aiyangar, J :—With much reluctance, I feel 
myself obliged to differ from the opinion expressed by my 
learned colleagues. 


Venkata- 
tamant 


ak 
swami. 
Aiyangar, J- 
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The question with which we are faced in this case relates 
to the true construction of a kkat or counterpart of a lease, 
embodying the terms of a contract entered into between the 
appellants and the respondents on the 7th October, 1920. By 
that contract, the appellants, who owned a parcel of private 
land in an estate belonging to them, sold to the respondents, the 
kudiveram interest alone in it retaining the melwaram interest 
for themselves. There are in the deed, certain other terms and 
conditions to some of which a reference is necessary, for a 
correct decision, but there can be no doubt that the dominant 
object in the mind of the parties was to convey to the 
respondents the kudivaram right in the land. This is not 
indeed disputed, but what is disputed is, whether there has been 
a conversion effected by the instrument of what was admittedly 
the appellant’s private land into ryot so as to confer on the 
respondents those rights and privileges which are recognised by 
the Madras Estates Land Act, 1408, as inhering in a ryot 
bolding ryoti land in an estate. 

That the legal incidents which appertain to private land in 
an estate essentially differ from those annexed to ryoti land is 
too plain for argument; in fact it is a matter of concession. 
The differences are fundamental, the Act drawing a sharp dis- 
tinction between the two classes of land. Private land is to 
borrow a word from the English Taw of Real Property, the 
freehold of the landholder over .which he has absolute unres- 
tricted dominion. He can deal with it in any manner he likes, 
enter into any kind of contract he chooses and create any form 
of tenure in it he pleases. S.19 of the Act preserves to him 
an unfettered freedom of contract as regards this class of land, 
a privilege not recognised in respect of any other class of land 
within the estate. It declares in explicit terms that the rela- 
tions betweeh a landholder and a tenant and be it noted, not a 
ryot of his private land are not to be regarded as regulated by 
the provisions of the Act. Language cannot be plainer. Even 
the name ‘ryot’ is here avoided when referring to the person 
who cultivates the private land, and the colourless term tenant 
seems deliberately to be adopted. 

The only way by which the landholder can make those 
provisions applicable, is .by converting his private land into 
ryoti land and conferring occupancy right inthe land, so con- 
verted. Such a course was permitted by S. 181 as it stood 
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before the amendment made by Act VIII of 1934. The 
section ran as follows: l 

“Nothing in Ss 6, 8, 10, 11, 12, 19 and 46 shall confer a right of occu- 
pancy in or shall apply in any way to, a landholder’s private land. 

Provided that nothing contained in this section shall prevent a land- 
holder from converting his private land into ryoti land.” 

Of the sections enumerated here all except S. 16, relate to 
the acquisition, or transfer of occupancy rights, or to the 
limitations subject to which these rights are to be enjoyed in 
lands other than private lands. S. 19 as already seen, was 
enacted to preserve the rights of the landholder in the latter 
category of land. Reading S. 181 together with its proviso the 
meaning is clear that the landholder could if he chose con- 
vert his private land into ryoti land with a view to confer 
Occupancy right in it, and could also confer such a right. It 
was ihe same meaning that has been made plainer by the 
amendment introduced into the section in 1934. The effect of 
the amendment is not to make a change in the law, but only to 
make the meaning more explicit than before, and this was not 
denied at the bar during the arguments. The section as now 
amended enacts that : 

“A landholder shall be at liberty to convert ‘his pinaki land into ryoti 
land and confer occupancy right in land so converted.” 

On a literal interpretation, two steps or processes seem to 
be necessary before the tenant can claim the rights and privi- 
leges of a ryot, in land which was originally private land; first, 
a conversion from the one class to the other and second, the 
grant of occupancy right in the land after conversion. The 
amended section which may well be regarded as merely declara- 
tory of the law as it was before the amendment thus appears 
to warrant the view that the mere grant of occupancy right in 
private land does not by itself suffice to alter its character unless 
it is preceded by an act of conversion. There is- no objection, 
however, to the conversion and the grant being made by one'and 
the same instrument provided the intetition is made suffi- 
ciently clear. 

The real question then is not whether permanent rights of 
occupancy have been granted by the khat, which of course it 
does, but whether the landholder had also fulfilled what appears 
to me to be a necessary condition precedent, namely, the con- 
version of his private land into ryoti land. It is necessary in 
my view to keep the two things separate in order to avoid 
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falling into a possible errór. Ona question of this kind there 
is NO presumption one way or the other and it, therefore, lies on 
the party who sets up a case of conversion to make it out. If 
he wholly fails, or only succeeds to the extent of creating ‘a 
doubt, he derives no benefit out of it, and must fail The 
question is obviously one of intention to be deduced or inferred 
from a consideration of the entire deed, bringing into action 
every part of it and rejecting none, unless the expressions are 
contradictory and incapable of being reconciled, or there is a 
repugnancy which calls for the rejection of one part in order 
the more effectually to carry into effect the real intention of the 
parties gatherable from the part retained. The rule is thus 
stated by Kelly, C. B., in Gwyn v. Neath Canal-Co.,: 

“The result of all the authorities is that when a Court of law can clearly 
collect from the language within the four corners of a deed, or instrument 
in writing, the real intention of the parties, they are bound to give effect to 
it by supplying anything necessarily to be inferred from the terms used and 


by oe as superfluous whatever is repugnant to the intention, so dis- 
cern 


‘Rejection should be the last resort, after every means to 
reconcile are exhausted. There is ample authority also for the 
proposition that the Court should rather lean towards a con- 
struction which would give a meaning and effect to every one 
of the clauses in a deed than towards one which would result in 
a nullification of any one or more of them in the end. These 
are some of the principles of general application which I should 
bear in mind in approaching the construction oF a written 
instrument. 


It is to be observed at the outset, that in the deed in ques- 
tion, there are no doubtful words or ambiguous expressions, no 
terms of technical import and no repugnant clauses. The 
language is plain, and the meaning is clear; and the intention 
behind each one of the clauses whether taken separately or in 
combination is easily gathered and creates no difficulty. Nor 
have I any doubt that the parties intended to make all of them 
equally operative, and binding 90 that their future relations may 
wholly be governed by them. We should hesitate to accept a 
construction which will result in that intention being abrogated 
in whole or in part. 

I readily grant that a necessity for such a course 
may arife, in the class of cases envisaged by Kay, J., in 


1. (1868) L.R. 3 Ex. 209, 215. : 
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Pawsey v. Armstrong,} where he observed : 


| “The truth is that there are certain legal relations which are entered into 
by agreeing to certain conditions, and when those conditions are agreed to, 
it is quite idle for people to superadd, or to attempt to superadd, a stipula- 
thon that the necessary legal consequences of those conditions shall not 
follow from the arrangement.” 


Such a stipulation may have to be ignored but not before 
fully satisfying ourselves that the necessary conditions are 
made out for the excision. An illustration of this principle is 
to be found in the case where the relationship of partners 
must be held established by law between persons who have 

` agreed to share the profits of a business carried on by all or 
any of them acting for all in spite of the superimposition of a 
contrary term in the articles. The proposition, however, can 
have no application except in a case where all and not some 
only of the conditions requisite for constituting the relationship 
are present. If the conditions fall short or are of a character, 
which indicates a different relationship, the proposition cannot 
apply. 

I am quite unable to agree that the governing considera- 
tion lies in the fact that the landholder has in the case on hand 
parted with the kudiveram right in the land retaining with 
himself the melwaram interest only. Had the expression 
“Rudivaram” been declared by statute to connote ryoti tenure 
or if I could persuade myself that it is a technical word, a 
term of art, having the same legal import, I should readily 
assent to the proposition. That, however, is not the case. It is 
quite clear that the word has been used in the Act (¢.9., S. 3 
(2) (d) in a non-technical sense to denote the kind of tenure 
held by a tenant who has a permanent right of occupancy. In 
its literal sense, the word kudivaram only means the cultivator’s 
share of the produce, the word melwaram meaning the land- 
holder’s share Suryanarayana v. Patanna,2? Venkata Sastruly v. 
Seetharamudu3. It is customary however to speak of the 
‘ownership of land in this Province as being composed of the 
kudivaram and the melwaram interests, or as the ownership of 
both warams. By a process akin to a metonymic user, the 
expression kudivaram interest is frequently employed to denote 
the species of interest which a tenant has in the land in his 


1. (1881) L.R. 18 Ch. D. 698, 705. s 
2. (1918) 36 ML.J. 595: L.R. 45 I.A. 209: I L.R. 41 Mad. 1012 (P.C.). 
3. (1919) 37 M_LL.J. 42: L.R, 46 I.A. 123: I L.R. 43 Mad. 166, 171 (P.C.). 
“4 . 
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permanent occupancy, whether that land lies in an estate or out- 
side it., This being the ordinary, popular sense, it must be 


_ taken that the word was used in this sense in the document. 


What is important to remember in this connection, is that 
kudivaram interest and ryoti tenure are not convertible terms 
having the same legal significance. 


When we speak of ryoti land or ryo# tenure, ‘the picture 
that is called upto our mind is the picture of that peculiar 
species of cultivable land in an estate, defined in the Act, to 
which and to the holding of which, an entire body of mostly 
new and special rules have been annexed ‘by force of the statute. 
Among the incidents which since the Act, attach to this species 
of land, the most important no doubt is the permanency of the 
tenure and the fixity of the rent, guaranteed to the tenant 
under stringent safeguards, subject, however, to certain condi- 
tions to which it is unnecessary to refer for the present purpose. 
But the other incidents, whatever their relative importance, 
do exist, and should not be ignored when seeking to obtain 
a knowledge of the true measure and the real nature of that 
right. To put it in a simple form, kudivaram is only a part 
though a major part of the whole. But 15 annas do-not make 
a rupee, nor 19 shillings a pound. To say so is not arithmetic. 
Neither is it in my opinion law and yet this is in substance the 
argument of the respondents. With ail respect, therefore, I am 
unable to assent to the proposition that the conveyance of that 
species of right known as the kudivaram interest amounts to 
the creation of a ryoti tenure in the land conveyed. 


To examine the matter still further, it is to be observed 
that this document came into existence more than twelve years 
after the passing of the Madras Estates Land Act. The expres- 
sions, ryot and ryoti land which were newly coined by the Act 
to replace the words ‘tenant’ and his ‘interest’ in the holding, in 
order probably to emphasize the permanent character of that 
interest, had by the time of the deed become quite familiar to 
all, and yet it is somewhat strange, that these words have been 
studiously, as I think, avoided in the conveyance. It was in 
fact suggested that the deed was drawn up with a knowledge of 
the decision reported in Rajendramani Devi Garu v. Yellappa 
Ramu Naidu. If in these circumstances the parties had really 





5. (1920) 39 M.L.J. 565. 
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bargained for a conversion of the private land into ryoti land, 
it is not a little remarkable that language well known to 
denote that meaning should not have been employed instead of 
another, and at all events, a less decisive expression. There is, 
it may be observed, no suggestion of any overreaching by the 
one party over the other in this case. 


Apart from any such narrow consideration, when one 
comes to look at the entire document, it becomes, in my opinion 
very difficult to resist the conclusion that the landholder was not 
here seeking to convert his private land into ryotiland. I have 
earlier in this judgment endeavoured to recapitulate the rules 
which have to be brought to bear on this question. One of 
those rules is that the intention of the parties is to be collected 
from the whole of the document, not ignoring any part. If on 
this principle, the conditions of the contract, contained in 
“the particulars of the remaining terms relating to the sale” as 
described in the instrument are considered, there are at least 
two which definitely militate against the theory of a conversion. 
Cis. 1 and 4 of these particulars taken together have the 
effect of fixing a permanent immutable rent payable year after 
year by the lessees, irrespective of the failure of, or a diminu- 
tion in the yield, from whatever causes due. Cl. 2 again 
provides that arrears of rent should carry interest at the rate 
of ten annas per cent. instead of at the rate of eight annas 
fixed by S. 61. These two terms which were specifically agreed 
to and undoubtedly intended to be operative, annex to the tenure 
created by the dzed incidents which are not only foreign to a 
ryoti tenure under the Act, but materially opposed to it. Remem- 
bering that it is open to the landholder to create any kind of 
derivative tenure not opposed to the general principles of law, 
Į find it difficult, nay, impossible, to attribute to him an inten- 
tion to bring into being one tenure, when the very terms of the 
contract clearly point to the parties having had in mind a diffe- 
rent one, with different incidents. It is not for the Court to 
evaluate the terms for the purpose of accepting some and 
rejecting others. On the contrary, every rule of law and every 
rule of equity would seem to prohibit its so doing. That there 
is a fundamental divergence between the terms of the contract 
in question here and the incidents annexed toa ryoii tenure 
under the Act will, appear plainly from a perusal of S. 187. 
A ryot’s right to sue or apply for a reduction of the rent on the 
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grounds stated in cls. (a) and (b) of sub-S. (1) of S. 38 
or sub-S, (3) of S. 32, or on the ground mentioned in 
cl. (c) of sub-S. (1) of S. 38 is by S. 187 (1) is preserved 
as an inviolable privilege not to be destroyed or over- 
riden by any contract to the contrary whether made before 
or after the Act. Similar in effect is S. 187 (2) inso far as 
the rate of interest fixed by S. 61 is sought to be enhanced. 
With these inconsistent provisions contained in the deed before 
us I consider that it is not open to the Court to infer that it 
was the appellant’s intention to convert his private land into 
ryoti land. The other clauses in the deed are indecisive, and I 
agree that they do not materially affect the construction. What 
presses on my mind is that it is not correct for a Court to infer 
a tenure by taking into account some only of the terms of the 
contract ignoring others, when it is possible, and I think it 
permissible to give effect to all the terms by treating it asa 
special contract and one not entered into for the purpose of 
impressing a ryoti tenure on the land comprised in the kat. 

I may add a word about the decision reported in Rajend- 
ramani Devi Garu v. Yellappa Ramu Naidu.t That was a case 
where a ryoti tenure had been either expressly created by 
contract, or admitted to have been so created on the pleadings, 
and the question arose whether terms and conditiona repugnant 
to such a tenure should be recognised. The Court beld that the 
conditions were valid and enforceable. The ground of the 
decision is to be found in the concluding sentences in the judg- 
ment where the learned Judges say that the Legislature has not 
made any special provision as regards the terms on whicha 
conversion may ‘be made, and thatin the absence of such a 
provision, the contract of the parties on the basis of which the 
conversion was made, should prevail. If the learned Judges 
heie meant to lay it down, that there is no objection in law to 
the superimposition by contract of terms alien to a ryott tenure, 
after once creating such a tenure, I must with great respect, 
dissent from that view, which I think is, a view which runs 
counter to the rule stated by Kay, J. The position here is, 
however, different. The question is not as to the validity of 
terms added which detract from the quality of a tenure created 
and intended to'be created but whether there has been an 
effectual creation of the tenure itself. 





1. (1920) 39 MLL.J. 565. 


I] THE MADRAS LAW JOURNAL REPORTS. 349 


For the reasons lained, I regret I am unable to share the 
opinion of my Icarned colleagues. I consider that the appeal 
should be allowed with costs throughout. 


K. C. Appeal dimissed. 


—_ 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Appellate Jurisdiction. ] 


PRESENT:—Sik ALraen Henry Lionet Leacn, Chief 
Justice AND Mr. JUSTICE KrisHNASWAMI AIYANGAR, 


Damaraju Venkatarayudu .. Appellant™ (1st Respondent 1st 


Defendant) 
v 


T. Narayanayya and others.. Respondents (Appellant Res- 
pondents 2 to 10—Platntiff 
and Defendants 2 to 10), 


Hinds Law—W idow’s estate—Full surrender—Lump sum reserved for 
mainienonce—Wheiher affecis validity of the surrender—Property to which 
esiaie hod no title, included in the properties surrendered—Sxit for ihe pro- 
periy by the surrenderse—Doctrine of election whether could be applied 
mader the circumstance. 

Where a widow executed a deed of surrender of the entire estate in 
favour of the then nearest reversioners, but of the several properties includ- 
ed in the surrender it was found that the sult property should not have been 
included, though the purpose for its inclusion was obylous, namely, to 
Prevent any impeachment of ihe surrender as being partial and hence invalid 
in case such property was found ultimately to have formed part of the 
estate, on the question whether the rightful owner of the property, one of 
the surrenderees, should be precluded from putting forward his independent 
title 10 the suit land on the authority of Dalton v. Fitsgerald, (1897) L.R. 
2 Ch. 86, 

'*" Held, that the necessary conditions for the application of the rule of 
estoppel enunciated in Dallon v. Fitagerald, (1997) 2 Ch 86 were here ab-ent. 
A Hindu widow's surrender dots not amount to a conveyance inspite of 
an arrangement for payment of a lump sum for her maintenance, The 
person sought to be estopped not having obtained title or derived possession 
under the deed to the suit property there is no scope for the application of 
the doctrine of estoppel or election. Even otherwise, the application of 
the rule of election, if permitted will create a further difficulty, because the 
surrendered property on election to, reject the benefit cannot go back to the 
transferor in the case of a widow who surrenders the estate, as er hypothesi 
she is civilly dead and if such property goes back to the heirs of her hus- 
band, all of them, including him who refused the gift would have to take 
the property by inheritance, election or no election. The peculiar iranszc- 
tion known as widow's surrender in Hindu Law does not thus admit of 
the application of the rule of election. 3 
M 

* L.P.A. No. 58 of 1939, 2ist November, 1940. 


Venkata- 
rayudu 
t: 
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Appeal under cl. 15 of the Letters Patent against the 
judgment of the Hon’ble Mr. Justice Patanjali Sastri dated, 8th 
August 1939 and passed'in S. A. No. 672 of 1936 preferred 
against the decree of the Court of the Subordinate Judge, 
Bapatla in A. S. No. 45 of 1934. O. S. No. 98 of 1931, 
District Munsif’s Court, Ongole. 

P. Satyanarayana Rao for Appellant. 

K. Kottayya for Respondent. 

The Judgment of the Court was delivered by 

Krishnaswami Aiyangar, J—One Venkatanarasimhayya 
died in 1887, leaving him surviving his widow Lakshmamma 
who succeeded to his properties for a limited estate under 
Hindu Law. In 1923, Lakshmamma executed a deed of 
surrender by which she relinquished in favour of the then 
nearest reversioners, the entire estate inherited by her from her 
husband. The reversioners were Veeraraghavayya and Nara- 
yanayya. The deed recites that she had previously received 
from the reversioners a sum of Rs. 200, for necessary purposes. 
She also received for her maintenance a further sum of 
Rs. 300 from one of them—Veeraraghavay)a at the time of 
the registration of the deed. Of the several properties included 
in the surrender, the suit property was one, though -at the time. 
the title to it was under dispute in a suit then pending between 
Veeraraghavayya on the one side and the widow and Nara- 
yanayya on the other. In that suit Veeraraghavayya denied 
that it formed part of Venkatanarasimhayya’s estate and 
asserted that it was really his own. Subsequent to the surren- 
der, the two reversioners effected a partition of the properties 
surrendered, but the suit property was not included in the 
division. It was for a partition of this property said to have 
been left undivided that the suit out of which the present 
appeal has arisen, was instituted by the first respondent Nara- 
yanayya in the Court of the District Munsif of Ongole. He 
alleged that there was an oral arrangement between him and 
Veeraraghavayya for the specific allotment of particular shares 
in the property to each of the two sharers, though effect had 
not been given to it by actual mutation of possession. The: 
contesting defendant was the appellant who is the aa 
tive in interest of Veeraraghavayya. 

The District Munsif held that the oral arrangement set up 
by the respondent was not true, but none the less decreed parti- 
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tion, on the ground that the property was the common property 
of the two reversioners still remaining to be divided between 
them. The first defendant who stood in the position of an 
assignee from Veeraraghavayya appealed to the Subordinate 
Judge of Bapatla. The learned Judge allowed the appeal and 
dismissed the suit. A Second Appeal was then filed in this 
Court by Narayanayya. Patanjali Sastri, J., who heard it, was 
of opinion that the decision of the Subordinate Judge was in- 
correct, and he accordingly allowed the appeal and restored the 
decree of the District Munsif. The first defendant, who was 
the first respondent in the second appeal has preferred this 
Letters Patent Appeal in pursuance of the leave granted to him 
by the learned Judge. 

The Subordinate Judge has found that the disputed 
property did not form part of Venkatanarasimhayya’s estate, 
but belonged absolutely to Veeraraghavayya in his own inde- 
pendent title and was and continued to be in his possession 
from a date anterior to the surrender. The Subordinate Judge 
was also of opinion that the possession of Veeraraghavayya 
being a possession held by him in his own right, was adverse to 
Lakshmamma. From these findings which are binding on us, 
it is clear that the suit property should not have been included 
in the surrender. The reason for the inclusion is, however, 
obvious. The parties had apparently in mind the rule of Hindu 
Law that for a surrender to be operative, it must be complete, 
that is, it must be of the whole estate. They were afraid of 
leaving out the suit property which was under litigation at the 
time. For if it should ultimately turn out that it did in fact 
form part of the estate, the surrender would be open to the 
attack that it was partial and, therefore, invalid. The judgment 
of Patanjali Sastri, J., is entirely based on the view that the rule 
of estoppel enunciated by the Court of Appeal, in Dalton v. 
Fitsgerald,} is applicable to the facts of this case, with the 
result that he held that the appellant is precluded from putting 
’ forward Veeraraghavayya’s independent title to the property. 
The rule is stated in the following words by Lopes, L. J.: 

“A person having no title to land settles it on A for life with remainder 
to B. A enters and takes possession and deals with the property es tenant 
for life; that person is estopped from telling the trnth—his mouthis shut; 
he has availed himself of the settlement for the purpose of obtaining posses- 
sion of the land, and he cannot afterwards seek to invalidate “that which 
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enabled him to obtain possession. and this though subsequently be may have 
acquired a good title. Ifa man obtains possession of land claiming under a 
deed or will, he cannot afterwards set up another ttle to the land against the 
will or deed though it did not operate to pass the land in qnestion and if he 
remains in possession till twelve years have elapsed and the title of the | 
testator’s heir is extinguished, he cannot claim by possession an interest in 
the property different from that which he would have taken if the property 
had passed by the will or deed.” 

From this statement of the law, it is plain that it is an 
essential condition for the application of the doctrine, that the 
person sought to be estopped or his predecesgor-in-interest must 
have obtained possession of the property, under the deed. It is 
also plain that both in Dalton v. Fttsgerald,! and in Board v. 
Board,® which was cited in it with approval, the party estopped 
did not have and did not profess to have any title to the pro- 
perty other than the title he derived from the deed. But the 
facts of the case before us are wholly different. Veera- 
raghavayya did not obtain his title under the deed of surrender. 
Neither did he derive his possession from it. Therefcre, we 
consider that the necessary conditions for the application of the 
rule of estoppel enunciated in Dalton v. Fitggerald,1 are here 
absent. As we understand his judgment, Patanjali Sastri, J., 
appears to consider that because Veeraraghavayya had appro- 
bated the transaction by receiving a substantial benefit under the 
deed, in the shape of a share in the admitted properties of the 
estate, he should not be permitted to reprobate it in so far as it 
purported to convey the suit property even though that property 
was really his own. But this is a principle different from that 
which formed the basis of the decision in Dalton v. Fitsgeraldt 
in which the estoppel was beld to arise in respect of the very 
property received under the grant, and not belonging to the 
claimant otherwise. ‘| he learned Judge here appears to have in 
mind tbe doctrine of election which is a different aspect of 
estoppel, though it is also founded on the same rule, namely the 
rule against permitting a party to approbate and reprobate 
the same transaction. 

The rule of election is embodied in S. 35 of the Transfer 
of Property Act in regard to deeds, and in Ss. 180 to 1$0 of 
the Indian Succession Act in regard to wills. To invoke this 
doctrine we must have a will or a deed which conveys title to a 
person in properties other than those belonging to himself, 
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before he can be put to election, Here arises a common question 
as important for the application of the rule in Dalton v. Fitgge- 
rald1 as it is for the application of the principle of election. 
Does a surrender by a Hindu widow to her immediate reversion- 


ers amount to a conveyance, and to a conveyance by her of her - 


property to the surrenderees? We are clearly of opinion that it 
does not. It is settled that the true view of surrender under 
the Hindu: Law is that it is a voluntary act of self-effacement 
by the widow, having the same consequence as her death, in 
opening up the succession to the next heirs of the last “male 
owner. The intermediate estate is merely extinguished and not 
transferred and the law then steps in to accelerate the succession 
so as to let in the next reversioners. The surrender conveys 
nothing in law; it is purely a self-effacement, which must of 
necessity be complete; for as the Privy Council has said, there 
canuot be a widow partly effaced, and partly not, just as there 
cannot be a widow partly dead, and partly alive. The fiction 
of a civil death is thus assumed when a surrender takes place; 
and when the reversioners come in, they come in, in their own 
right, as heirs of the last owner, and not as transferees from 
the widow. The principle is not displaced by a reasonable 
provision being made out of the estate for the maintenance of 
the widow, as it is settled, that a reservation of this character 
does not detract from the validity of the surrender. We can 
see no objection to such a provision taking the form of a lump 
payment by the reversioners, or being fixed, if fixed bona fide, by 
bargain between the surrendering widow and her reversioners. 
Indeed it is difficult to imagine how else there could be a: satig- 
factory arrangement for the quantum of the maintenance being 
duty fixed. What is important, however, to remember is that 
a subsidiary arrangement of the kind confined only to mainten- 
ance cannot affect the legal character of the main transaction, 
which still remains a surrender; it extinguishes the widows 
title, and does not convey it. : 

From what has been said it is clear that there is no scope 
here for the application of the doctrine of estoppel or election. 
We must not in this connection omit to notice another difficulty 
in applying the rule against approbating or reprobating,'to a 
transaction by way of surrender. Now it is open toa legatee 
or donee under an instrument, to elect to retain his*own pro- 

1. (1897) 2 ChLD. 86. : We 
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perty to himself and refuse to take a benefit i in other properties 
of the giver at the expense of what is his own. If he so elects, 
to whom does the property given gor In an ordinary case, it 
reverts back to the transferor or if he is dead, to his repre- 
sentatives. But in the case of a surrender under Hindu Law, 
it cannot go back to the widow, as ex hypothesi she is already 
civilly dead; and if it goes back to the heirs of her husband, alt 
of them including him who’ refused the gift would take the 
property by inheritance. election or no election. It would thus 
appear that the peculiar transaction known as a surrender in 
Hindu Law does not admit of ao application of ‘the rule of 
élection. ` 

For the reasons explained, we are unable to concur in the 
conclusion reached by Patanjali Sastri, J., that the appellant is 
estopped from relying on Veeraraghavayya’s title. The result 
is that the appeal succeeds and is accordingly allowed with 
costs here and in the second appeal. 

K. C. Appeal lowed 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT:—MR. JUSTICE VENKATARAMANA RAO AND MR. 
Justice Horw. 
Chapalamadugu Govindayya Appellants* (1st Plaintiff 





a) ee and his L. R.) 
Suddapalli Ramámürthi and Respondents (Defendants 1 
others. to 10). 


Civil Procedure Code (V of 1908), O. 32, r. 15—Person of unsound mind 
—Representation by nesi friend—Emgutry before plaint being admitted— 
Enquiry whether could be made after permission for plaint being filed. 

In cases coming under O, 32, r. 15, Civil Procedure Code, it is desirable 
that the Court should before admitting the plaint insist upon an independent 
application and an affidavit disclosing the facts relating to the unsound- 
nessof mind of the person on whose behalf the plaint is presented; 
it is also open to the Court to direct the next friend to produce 
witnesses before it -in order that it may satisfy itself as to the 
mental capacity of the person on whose behalf the plaintis presented. 
All that is needed is that there should be some prima facie proof 
to satisfy the Court that the person was by reason of unsound- 
ness of mind or meatal infirmity incapable of protecting his interests, because 
an order permitting the next friend to represent ‘such a person is not, final. 
It is always open to the defendant to take out an independent application to 
have the said order revoked when the Court can go fully into the matter, 
But when once the Court permits the next friend to sue on behalf of such 
person, it if not open to the Court to raise an independent issue in the trial 
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as to the competency of the next friend to represent him in the suit (vide 
Richmond v. Branson & Son, (1914) 1 Ch.D: 968, followed in City Civil Court 
Appeal No. 36 of 1936). 

Nirendra Lal Bhattachorya v. Bepin Chandra Bhattacharya, (1934) 38 C. 
W.N. 1081 and Rajammal v. Mahadeva Aiyar, 1937 M,W.N. 398, explained. 

Appeals against the decree of the Court of the Subordinate 
Judge of Bapatla in O. S. No. 39 of 1931. 

M. S. Ramachandra Rao and D. R. Krishna Rao for 
Appellant in Appeal No. 195 of 1937 and K. Rajah Iyer and 
K. Kottayya for Appellants in Appeal No. 293 of 1937. 

R. Hariprasada Rao and B. S. Ramachandra Rao for 
Respondents in Appeal No. 195 of 1937 and B. S. Rama- 
chandra Rao, A. Bhujanga Rao and D. R. Krishna Rao for 
Respondents in Appeal No. 293 of 1937. 

The Court delivered the following 

JopemMEnt :—Venkataramana Rao, J.—These two appeals 
arise out of a suit to enforce a mortgage dated 16th January, 
1919 executed in favour of Chappalamadugu Govindayya by 
one Yagnayya and his undivided son Ramamurti, and Hanu- 
mantha Rao for himself and as guardian of his sons Venkata- 
narasimham and Satyanarayana who are defendants 2 and 3 in 
this suit. All the members of the family of Hanumantha Rao 
are also impleaded as defendants herein besides Ramamurti, the 
son of Yagnayya. The said Ramamurti, Venkatanarasimham 
and Satyanarayana are impleaded as trustees of Seetaramaswami 
and Anjaneya temples on the ground that the father of the 
Ist defendant Yagnayya, and Hanumantha Rao the father of 
Venkatanarasimham and Satyanarayana were trustees of the 
said temples. The reason for the inclusion of these defendants 
in the capacity of trustees apart from their individual capacity 
is that items 19 and 20of the plaint schedule property which are 
also comprised in the said deed of mortgage are properties dedi- 
cated to the said temples and vested in the trustees in trust for the 

‘temples. The validity and the binding nature of this mortgage on 
the minor defendants was the subject-matter of an issue in the 
partition suit (O. S. No. 63 of 1932) on the file of the Sub- 
Court, Bapatla, out of which Appeal No. 293 of 1937 arises. The 
evidence relating thereto has been elaborately discussed by the 
learned Subordinate Judge who came to the conclusion that the 
said mortgage was binding on all the members.of the family 
including the minor plaintiffs in O. S. No. 63 of 1932. In that 
suit the properties mortgaged were described as items 1 to 26 
of the B schedule to the plaint. In those properties the family 


Govindayya 


murthi. 


Venkata- 
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of Hanumantha Rao was entitled to two-thirds and tbe other 
one-third belonged to Yagnayya. Thè case for Hanumantha 
Rao in the partition suit was that the said properties were his 
self-acquisitions whereas the case of the other members of the 
family was that they were purchased for the benefit of the 
family. Those properties originally belonged to one Venkatap- 
payya who died leaving him surviving his widow Seetamma and 


-© his mother. On the death of his widow and mother, the 


succession opened and the reversioners who were entitled to the 
said properties were Yagnayya the father of Ramamurti and 
one Venkataramayya and another Sriramamurti each entitled to 
one third share. It appears that Venkataramayya became 
entitled to two-thirds subsequently. On 26th June, 1915, 
Hanumantha Rao purchased the two-third share of Venkata- 
ramayya under Ex. H. In regard to these properties the 
reversionary rights of Yagnayya and Venkataramayya were 
questioned by certain persons who filed O.S. No. 72 of 1910 on 
the file of the Sub-Court, Bapatla, which ended ultimately in 
favour of the said Yagnayya and Venkataramayya. Another 
suit was filed for recovery of these properties (O. S. No. 6 of 
1919) and expenses had to be incurred in connection therewith. 
The suit mortgage was executed partly for the purpose of 
meeting those expenses, the debts incurred in connection there- 
with and also for discharging a debt incurred for averting a 
Court sale of items 19 and 20 in execution of the decree in O.S. 
No. 585 of 1910 obtained on a deed of mortgage executed by 
the original owner of the property. In both the suits (O. S. 
63 of 1932 and in the present suit) the validity of the mortgage 
was dealt with on the footing that the said two-thirds acquired 
under Ex. H was joint family property and the case set up by 
Hanumantha Rao was negatived. The question whether the 
mortgage deed was true and supported by consideration and 
binding on the members of the family was also raised in this 
suit. The learned Judge adopted the finding arrived at in O.S. 
No. 63 of 1932 in this suit also. He however, came to the 
conclusion that the mortgage was not enforceable against items 
19 and 20 on the ground that they were trust property and that 
there was no satisfactory evidence to show that they were 
comprised in the mortgage decree in pursuance of which the 
properties were alleged to have been brought to sale. Appeal 
No. 195 of 1937 was filed by the first plaintiff in so far as the 
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decree was against him in relation to items 19 and 20. Appeal 
No. 293 of 1937 was filed by the plaintiffs in O. S. No. 63 of 
1932 who are also defendants 3, 5 and 6 in the suit out of which 
this appeal arises. 


Mr. Rajah Aiyar has raised two contentions in these 


appeals (1) that the suit itself is incompetent and ought to 
have been dismissed, and (2) that the mortgage was not sup- 
ported by consideration in respect of two items which formed 
part of the consideration, namely, (1) a sum of Rs. 4713-144 
being the amount borrowed for the purpose of discharging a 
promissory note dated 14th January, 1919, in favour of the 
plaintiff and (2) a sum of Rs. 1140-6-11 being cash alleged to 
have been paid on the date of the mortgage. 

Mr. M. S. Ramachandra Rao, who appears for the plain- 
tiff, raised a preliminary objection that the appeal itself is 
incompetent. We shall briefly dispose of the preliminary objec- 
tion. The contention of Mr. Ramachandra Rao is that the 
finding as regards consideration was incorporated in the decree 
in O. S. No. 63 of 1932 and no appeal was preferred in regard 
thereto and the adjudication therein has become final and will 
operate as res judicata. But we think this contention is unsus- 
tainable in view of the Full Bench decision in Panchanada 
Velan v. Vaidianatha Sasiriali and Ramaswami Chetti v. 
Karuppan Chetiy3. 

We shall now deal with Mr. Rajah Aiyar’s contention as 
to the competency of the suit. The plaint was filed on behalf 
of Govindayya as first plaintiff represented by his brother’s son 
Rangayya and also by Rangayya as second plaintiff. Govindayya 
is described in the cause title thus: “Chapalamadugu Govindayya 
being lunatic by next friend Chapalamadugu Rangayya.” The 
plaint was filed on 15th January, 1931. Three years afterwards 
on the 20th March, 1934, the first plaintiff, filed an application 
stating that he was of sound mind that the second plaintif had 
no right to the suit amount and that he should be removed 
from the suit and also as his next friend and he should be 
permitted to conduct the suit himself. The second plaintiff had 
no objection and the order was made in terms of the petition. 
Later on, after all the witnesses were examined the second 
plaintiff filed an application stating, that he might be appointed 
i ee MMM 

1. (1905) 16 M.L.J. 63: 1L,R 29 Mad. 333 (F.B.). 
2. (1915) 29 M.L.J. 551. 
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as the next friend of the first plaintiff; but that application was 
dismissed on the ground that Govindayyd was not so mentally 
infirm as to be- incapable of protecting his interests. One of- 
the issues in the suit was whether the first plaintiff was a 
lunatic and the second plaintiff had a right to represent the first 
plaintiff. On that issue the learned Judge recorded his finding 
thus: 

“I find on issue 9 that the first plaintiff was of unsound mind and incapa- 
ble of protecting his interests when the suit was filed and the second plaintiff 
was consequently entitled to file the suit as his next friend”. 

Mr. Rajah Aiyar challenges this finding and says that 
the suit must be held to be incompetent on the ground that 
when it was filed the first plaintiff must be deemed to have been 
of sound mind and the plaint must be held to have been validly 
presented only on the date when it was amended by striking 
out the name of the next friend and this suit having been filed 
more than twelve years of the execution of the bond is barred 
by limitation. He further contends that even assuming the 
first plaintiff was of unsound mind the plaint was not filed in 
accordance with O. 32, r. 15 as no enquiry was held and no 
order passed permitting the second plaintiff to sue as the next 
friend of the first plaintiff. He relied in support thereof on 
a decision of the Calcutta High Court in Nirendra Lal Bhatta- 
charya v. Bepin Chandra Bhattacharya! and a decision of our 
learned brother Mockett, J., in Rajammal v. Makadeva Aiyar®. 
Before dealing with this contention the question we have to find 
is whether the first plaintiff was really of unsound mind on 
16th January, 1931, the date when the plaint was filed. The 
learned Judge on a consideration of the evidence came to the 
conclusion that he was. It is in evidence that he was really of 
unsound mind from 1923 to 1933 for a period of ten years and 
was also kept in the Mental Hospital, Waltair, that up to 1933, 
in litigations had with reference to his estate, the second 
plaintiff was acting as his next friend and guardian. There 
was also oral evidence to the effect that the first plaintiff was 
really of unsound mind in the beginning of 1931 when the 
present suit was filed. Nothing has been shown te us that the 
finding of the learned Judge that the plaintiff was really of 
unsound mind on the ‘date of the plaint is wrong. We there- 
fore, affirm the said finding. 





1. (1934) 38 CW.N. 1081. 2. 1937 M.W.N. 398 
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In view of this finding the question is whether there' has 
been a valid presentatidn of the ga on 16th January, 1931. 
O. 32, r. 15 runs thus: 

“ The provisions contained in rr. 1 to 14, so far as they are applicable, 
shall extend to persons adjudged to be of unsound mind and to persona who 
though not so adjudged are found by the Court on enquiry, by reason of 
unsoundness of mind or mental infirmity, to be incapable of protecting their 
interests when suing or being sued”. 

According to the above rule the provisions relating to 
minors should be applied as far as they are applicable. ‘In the 
case of a person who is not adjudged to be of unsound mind 
but who by reason of unsoundness of mind or mental infirmity 
is incapable of protecting his rights the plaint should be filed on 
his behalf by a next friend. That has been done in this case. 
But what is urged is that before a next friend can represent 
such a person it must be found on enquiry by the Court that the 
person by reason of unsoundness of mind or mental infirmity is 
incapable of protecting his interests. That is, there must be a 
preliminary enquiry and a finding of the Court before the plaint 
was filed. That is the view taken by our learned brother 
Mockett, J, It seems to us that such a procedure is not 
contemplated by the provisions of the Code. Apparently our 
learned brother was having in view the procedure similar to 
that adopted in pauper, suits or the English practice. There is 
no provision in the Civil Procedure Code under which such an 
enquiry can be had. What is contemplated is that the plaint 
must be filed by a next friend and the Court, before admitting 
the plaint, should satisfy itself on enquiry that the person on 
whose behalf the plaint is presented was by reason of unsound- 
ness of mind incapable of protecting his interests and should 
be represented by a next friend. Ordinarily the next friend 
ought to file an application supported by an affidavit along with 
the plaint and the judge should pass an order thereon. That 
the section does contemplate an enquiry there can be no doubt, 
but the nature of the enquiry is not indicated. It seems to us 
that if the affidavit in support of the request to permit a person 
to sue as a next friend discloses all the facts which would 
satisfy the Court that the person on whose behalf the plaint is 
presented is by reason of unsound mind or mental infirmity 
incapable of protecting his interests, without any further enquiry 
the Court can permit the next friend to sue on his behalf, or 
if the allegations in the affidavit are not convincing, it is open 
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to the Court to direct the next friend to produce witnesses 
before it in order that it may satisfy itself as to the mental 
capacity of the person on whose behalf the plaint.is presented« 
All that is needed is that there should be some prima facte 
proof such as to satify the Court that the person was by reason 
of unsoundness of mind or mental infirmity incapable of pro- 
tecting his interests, because an order permitting the next friend. 
to represent such a person is not final. It is always open to 
the defendant to take out an independent application to have 
the said order revoked when the Court can go fully into the 
matter. But when once the Court permits the next friend to 
sue on behalf of such a person, it is not open to the Court to 
raise an independent issue in the trial as to the competency of 
the next friend to represent him in the suit (vide Richmond v. 

Branson & Son! followed in City Civil Court Appeal No. 36 of 
1936). In this case as soon as the plaint was presented the Court 
finding that it was presented on behalf of a person of unsound 
mind, called for an affidavit and the said affidavit was filed and 
it was after that, the plaint was permitted to be filed by the 
next friend. We must, therefore, take it that the learned Judge 
who admitted the plaint, on a perusal of the affidavit, satisfied 
himself that the ist plaintiff was a person of unsound mind 
incapable of protecting his own interest. In view of the fact 
that the first plaintiff was up tothe date of the plaint treated 
as a person of unsound mind and having regard to his previous 
history, the Court was probably justified on the allegations in 
the affidavit in coming to the conclusion which it did namely, 
permitting the second plaintiff to sue as the next friend. We 
think it desirable that the Court should insist upon an inde- 
pendent application and an affidavit fully disclosing the facts 
relating to the unsoundness of mind of the person on whose 
behalf the plaint is presented and the Court before admitting 
the plaint should, if the allegations in the affidavit are not con- 
vincing, insist upon the production of witnesses in order to 
enable the Court to satisfy itself that the person was of unsound. 
mind and incapable of’ protecting his own interests and record 
a finding to that effect.” In this case the first plaintiff having 
been permitted to sue by a next friend it was not open to the 
Court to raise issue No.9. We therefore, find that the suit by 
the next fsiend was competent. 
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We shall now deal with the contention of Mr. Rajah Aiyar 
relating to the two items of consideration referred to by him as 
valid. and binding on the minor plaintiffs. There is absolutely 
no evidence to show that the mortgage to discharge which the 
sum of Rs. 4,713-14-4 was borrowed was binding on the pro- 
perties which were purchased under Ex. H and Mr. Rama- 
chandra Rao frankly concedes that the evidence is not such as 
to warrant a finding in favour of his client. We must therefore 


declare the said items of consideration as not binding on the 


appellants (defendants 3, 5 and 6) who were also plaintiffs 1 to 
3 in O. S. No. 63 of 1932. But what Mr. Ramachandra Rao 
contends is that items 19 and 20 in any event must be declared 
liable which is the subject-matter of Appeal No. 293 of 1937. 
It seems'to us that this contention is well founded. Items 19 
and 20 were dedicated to the temples of Seetharamaswami and 
Anjaneyaswami by the original owner Venkataramayya subse- 
quent to the date of the execution of the mortgage on which the 
decree in O.S.No. 585 of 1910 was obtained. There is evidence 
in this case that items 19 and 20 were the subject of the said 
mortgage. There is an admission by Yagnayya and Hanu- 
mantha Rao that the said items did form part of the said 
mortgage. In the written statement filed in O. S. No. 93 of 
1922, a suit relating to the trust, paragraph 10 of the written 
statement is to the following effect: 

“Late Venkatappayya mortgaged items 1 and 2 of the plaint A schedule 
under two mortgage deeds of the 10th March, 1883 and 11th January, 1889. 
The mortgagees obtained decrees in O. S. Nos.: 585 and 589 of 1910 on the 
foot of these mortgages.” 

No doubt in that suit a compromise was arrived at by 
which Ramamurthi, Venkataramayya and Hanumantha Rao for 
himself and as guardian of his sons Venkatanarasimham and 
Satyanarayana agreed to get released the said items 19 and 20 
from the suit mortgage. Therefore the evidence so far as is 
available in this suit goes to show that items 19 and 20 were in 
any event liable for the mortgage executed by the original 
owner Venkatappayya and the said amount of Rs. 4,713-144 
was borrowed to discharge the mortgage decree to avert the 
Court sale of the said items. Prima facte therefore the said 
items 19 and 20 are Hable to bear the burden of the said debt. 
We are therefore inclined to hold that so far as the said sum. 
of Rs. 4,713-14-4 is concerned, it must be declared to be binding 


on items 19 and 20 and not upon the rest of the properties and 
46 


Cc 


In re. 
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we construe the deed of mortgage as having been executed by 
the members of the family of the appéllant and Yagnayya in 
their individual right in regard to the amount borrowed for the 
purpose of the reversionary litigation and by Yagnayya and 
Hanumantha Rao in their capacity as trustees so far as 
Rs. 4,713-14-4 in concerned. The decree must therefore be 
modified by declaring that only items 19 and 20 can be brought 
to sale in respect of the sum of Rs. 4,713-144 with interest 
thereon and for the rest of the consideration the other items 
are to be brought to sale. 

In regard to the sum of Rs. 1,140-6-11 paid as cash, we 
must hold the said item of consideration as binding on the 
plaintiffs. The said sum was admittedly borrowed for the 
purpose of the reversionary litigation as a result of which the 
properties mortgaged were obtained for the benefit of the 
family. Time for redemption, six months. 

The appellants in both the appeals will pay and receive 
proportionate costs. 

The appellant in Appeal No. 293 0f 1937 is hereby directed 
to pay the Court-fee payable on the memorandum of ap 
Government, and he will get proportionate costs in the appeal 
which will be recovered by him from the respondents. 


K. C. Decree modified. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: —MR. Justice LAKSHMANA Rao. 
Kodiyala Chandriah and others .. Petitioners* (Accused). 

Indian Penal Code (XLV of 1860), S. 341—Offence under —Whether 
included in offence of ualowjul assembly—Separate sentence of fime—Pro- 
priety. 

The offence tinder S. 341, Indian Penal Code, is involved in the offence 
of unlawful assembly and a separate sentence of fine under S. 341 is not 
proper. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying that the High Court will be pleased 
to revise the judgment of the Court of the Taluk First Class 
Magistrate, Nandigama, in C. C. No. 342 of 1938. 

K. S. Jayarama Aiyar and P. Sivaramakrishnayya for 
Petitioners. 





* CrL R C No. 123 of 1940 - 
(Cri. R. P. No. 117 of 1940). 8th February, 1940. 
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The Court made the following 

Orper.—The offence under S. 341, Indian Penal Code, is 
involved in the offence of unlawful assembly and the separate 
sentence of fine under S. 341, Indian Penal Code, is not called 
for. The sentence of fine under S. 341, Indian Penal Code, is 
therefore set aside and otherwise this petition is dismissed. 


B. V. V. Sentence modified. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. Justice WADSWORTH. 
Papellugari Veera Reddi and others .. Petitioners* (Accused 
1, 2 and 4 to 7). 

Criminal Procedure Code (V of 1898), Ss. 195 and 476—Scope. 

Where one of the offences “alleged was an offence under S. 193, Indian 
Penal Code, in connection with a proceeding before a District Munsif such an 
offence falls under Ss. 195 (1) (b), Criminal Procedure Code, for whicha 
complaint under S. 476, Criminal Procedure Code, is necessary. The fact 
that the District Munsif had also complained that the facts established 
offences under other sections of the Indian Penal Code, to which S. 476 had 
no application is not a ground for cancelling the complaint which was valid 
and necessary so far as the offences under S. 193, Indian Penal Code, was 
concerned, i 

Petition under S. 115 of Act V of 108 praying that the 
High Court will be pleased to revise the order of the District 
Court of Cuddapah dated the 6th November, 1940 and made in 
C. M. As. Nos. 23, 28 and 29 of 1940 against the proceedings 
under S. 476 of the Code of Criminal Procedure dated the 
22nd July, 1940, of the Court of the District Munsif of 
Cuddapah in O. S. No. 175 of 1938. 

A. Narasimha Aiyar for Petitioners. 

The Public Prosecutor for the Crown. 

The Court delivered the following 

JupGMENT.—The basis of this revision petition is the 
assertion that the petitioners are not parties to any suit and 
that they cannot therefore be prosecuted by means of a com- 
-plaint under S. 476, Criminal Procedure Code. The petitioners 
rely on the Full Bench ruling in Govinda Atyar v. Rex1, which 
has a rather misleading headnote. The decision really related 
to a case falling under S. 195 (1) (c), Criminal Procedure 
Code and had nothing to do with cases falling under S. 195 (4) 
{6) in which the accused need not be a party. Here one of the 





tC R P. No. 1939 of 1940. 18th December, 1940. 
1. (1918) 36 M.L.J. 448: I.L.R. 42 Mad. 540 (F.B.). 


Chandriah b 
Inre. 


Veera 
Reddi, 
In re. 


Veera 


In re, 


In re. 
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offences alleged is an offence under S. 193, Indian Penal Code, 
in connection with a proceeding before the District Munsif. 
Such an offence clearly falls under S. 195 (1) (b), Criminal 
Procedure Code and a complaint under S. 476 of the Criminal 
Procedure Code was necessary. The fact that the District 
Munsif has also complained that the facts establish offences 
under other sections to which S. 476, Criminal Procedure 
Code, has no application, is not a ground for cancelling the 
complaint which was valid and necessary so far as the offence 
under S. 193, Indian Penal Code, was concerned. Certainly it 
would have been better had the District Munsif filed a separate 
complaint, in his executive capacity of the offences of theft, etc., 
instead of including them in his complaint under S. 476, 
Criminal Procedure Code. But the accused have not been 
damnified, more especially as there is a police charge sheet in 
respect of those offences upon which the prosecution can be 
based. I decline to interfere in revision and dismiss this 
petition with costs of the Public Prosecutor. 

K. S. Petition dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE LAKSHMANA RAO. 


Marana Goundan .. Appellant* (Prisoner-Accused) - 

Penal Code (XLV of 1860), Ss. 304 (2) and 323—Offence under—Death 
by shock due to kicking on ahdomen—Absence of mark of injury. 

The deceased owed one anna to the appellant and the latter demanded 
repayment. The deceased promised to pay later and the appellant there- 
upon kicked him twice on the abdomen remarking “How long am I to wait”. 
The deceased collapsed and died soon after, the cause of death being shock 
due to the kicking, there however being no mark of injury external or 
internal. 

Held, that it could not be said under the circumstances that the 
appellant intended or knew that by kicking on the abdomen he was likely to- 
endanger life, and that the accused was liable to be convicted under S. 323 
and not S. 304 (2), Indian Penal Code. 

Appeal against the order of the Additional Sessions Judge, 
Court of Session of the Coimbatore Division in C. C. No. 100- 
of 1940. 

Appellant not represented. 

K. Venkataraghavachari for Public Prosecutor for the 


Crown. ° 





* Cri. Appeal No. 654 of 1940. 17th December, 1940. 
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The Court delivered the following 
JupGMENT.—The appellant has been convicted under 
S. 304 (2) of the Indian Penal Code for causing the death of 
one Karuppa Chuckli by kicking him on the abdomen and 
` sentenced to rigorous imprisonment for 7 years. 


The deceased owed one anna to the appellant and the latter 
demanded repayment. The deceased promised to pay later and 
the appellant, is stated to have kicked him twice on the 
abdomen remarking ‘How long am I to wait’. The deceased 
collapsed and died soon after. 

The cause of death was shock due to the kicking and 
P. W. 7 a disinterested witness not to mention P. W.4 the 
widow speak to the alleged kicking. P. W. 5 was informed 
about it soon after, and the story of the appellant that he merely 
pushed the deceased and went away is incredible. But there was 
no mark of injury external or internal, and it is difficult to hold 
that the appellant intended or knew that by kicking on the 
abdomen as he did he was likely to endanger life. The convic- 
tion under S. 304 (2), Indian Penal Code, is therefore unsusta- 
inable and as rightly conceded the conviction can only be under 
S. 323, Indian Penal Code. The conviction of the appellant 
is therefore altered to one under S. 323, Indian Penal Code 
and he is sentenced to rigorous imprisonment for one year. 


B. V. V. Conviction modified. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Justice BURN AND MR. Jusrice 
MocKETT. 


K. Nagalinga Chetty -. Appellani* (Petition- 
er-Defendant) 
v. 
O. K Srinivasa Aiyangar and another. Respondents (Respon- 
dents-Plaintiffs) : 


Civil Procedure Code (V of 1908), S. 48—Decree passed by Small Cause 
Court—Unsuccessful new trial application ond Civil Revision Petition— 
Limitation for executing decree—Sta ting point. 

The decree in a small cause suit was passed by the Small Cause Court, 
Madras, on 2nd February, 1926. The decree-holder unsuccessfully prosecut- 
ed a new trial application against the judgment and thereafter a Civil 
Revision Petition to the High Court. He fileda petition to execute the 
decree of the Small Cause Court in October, 1938. 


* A. A. O. No. 284 of 1939. 10th December, 1940. 


In re. 


“Chet 


Srinivasa 


Burn, J. 
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Held, that execution of the decree was barred by limitation under S. 48, 
Civil Procedure Code and the fact that the reVision petition was filed and 
was dismissed was not material for deciding the question of limitation. 

Ramachandra Rao v. Porassramayya, (1940) 1 M.L.J. 235: LL.R. (1940) 
Mad. 349 (F.B ), applied. 

Chidambara Nadar v. Rama Nadar, (1937) 1 M.L.J. 453: IL.R. (1937) > 
Mad. 616, considered. 

Appeal against the order of the City Civil Court, Madras, 
dated the 20th April, 1939 and made in C. M. P. No. 371 of 
1939 in E. P. No. 759 of 1938 (M. S. C. No. 7395 of 1925 on 
the file of the Court of Small Causes, Madras). 

V. Ramaswami Aiyar for Appellant. 

T. K. Rangaswami for Respondents. 


The Court delivered the following 

Jupements. Burn, J.:—This is an appeal from an order 
of the learned Principal Judge of the City Civil Court in E. 
P. No. 759 of 1938 in M. S.C. No. 7395 of 1925. The ques- 
tion is whether the execution is barred by S. 48 of the Code 
of Civil Procedure. 

The decree in the small cause suit was passed on the 2nd 
February, 1926. The execution petition was filed on 27th 
October, 1938. It was a fresh application for execution. Prime 
facie S. 48 prevents the Court from passing any orders for 
execution on such application. The decree-holder’s plea was 
that he was entitled to execute because subsequent to the decree 
passed by the Court of Small Causes he had filed a new trial 
application in 1926 and that when that failed be had filed a 
revision petition in the High Court (C.R.P. No. 127 of 1927). 
That revision petition was dismissed with costs on 7th March, 
1928 and the decree-holder contended that the period of twelve 
years indicated in S. 48 should be calculated from 7th March, 
1928. In that case the application would of course be well 
within twelve years. The learned Principal Judge of the City 
Civil Court had decided in favour of the decree-holder. Con- 
sidering what he calls an analogous provision in Art. 182 of 
the Limitation Act he has found that for the purpose of that 
article the date of the decision of a revision petition against a 
decree of a Small Cause Court is to be taken into account and 
not the date of the decree of the Small Cause Court. He has 
referred to the decision of the Privy Council in Nagendra De 
v. Sureschandra Del. In that case their Lordships pointed out 





1. (1932) 63 M.L.J. 329: L.R. 59 I.A. 283: I.L.R. 60 Cal. 1 (P.C.). 
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that there was no definition of the word ‘appeal’ in the Code 
of Civil Procedure and‘that for the purpose of Art. 182 any 
application by a party to an appellate Court asking it to set aside 
or revise the decision of a Subordinate Court would be an 
appeal within the ordinary meaning of the word. The learned 
Judge of the Court below, therefore, considered that the 
“reasons for which an appeal was held to include a revision 
petition in connection with Art. 182 would apply with equal force 
to enable a revision petition to give a fresh starting point under 
S. 48, Civil Procedure Code.” But curiously enough after 
coming to this conclusion the learned Judge goes on to say: 


“So that in computing the period of twelve years, the time taken in the 
revision petition will have to be deducted.” 


This looks as though he were applying the principle of 
S. 15 of the Limitation Act. But that was not a contention 
that was ever raised before him nor was it a contention which 
he appeared to be considering. The only point in dispute 
before him was whether the period of twelve years ought to 
begin on the 2nd February, 1926 or on the 7th March, 1928. 
The time taken for the prosecution of the civil revision petition 
was quite irrelevant to this question. 

Learned counsel for the appellant, (judgment-debtor) hag 
pointed out that the terms of S. 48 are very different from the 
terms of Art. 182 and that Art. 182 of the Limitation Act only 
applies to cases which do not fall within S. 48. Where an appli- 
cation has been made to the High Court for revision of a decree 
of a Small Cause Court the period of three years prescribed in 
Art. 182 of the Limitation Act begins to run from the date of 
the High Court’s order on the revision petition, whether the 
decree of the Small Cause Court is confirmed, modified or 
reversed (vide Chtdambara Nadar v. Rama Nadarl). That 
decision, however, does not deal with S. 48 of the Code of Civil 
Procedure. Now S. 48 says that: 

“Where an application to execute a decree not being a decree granting 
an injuncton has been made, no order for the execution of the seme decree 
shall be made upon any fresh application presented after the expiration of 
twelve years from the date of the decree sought to be executed.” 

Mr. Ramaswami Aiyar’s contention for the appellant is that 
the decree which the decree-holder is here seeking to execute 
id the decree of the Small Cause Court, the date of the decree 





1 (1937) 1 M L.J. 453: I.L.R. (1937) Mad. 616, 


Mockett, J. 
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is 2nd February, 1926 and the fact that a revision petition was 
presented in the. High Court which Was dismissed: does’ not 
alter the date of the decree of the Small Cause Court.. It.has 
recently been held by a Full Bench of this Court (vide Rama- 
chandra Rao v. Parasuramayya1), that if a decree:is amended 
under S., 152 of the Code of Civil Procedure in order to bring it 
into accordance with the judgment, the period of twelve years 
under S. 48 of the Code of Civil Procedure still runs from the 
date of the decree and not from the date of the amendment. 
Stress is laid upon the wording of S. 48-and it is emphasised 
that the date to be taken into account is the date of the decree 
which is being executed. This, contention we, think must be 
accepted. There is no analogy between Art. 182 of the Limi 
tation Act and S. 48 of the Code of Civil Procedure, ‘because 
Art. 182 expressly states that all applications that fall under 
S. 48 of the Code of Civil Procedure are excluded from its 
operation. The decision of the Principal Judge of the City 
Civil Court cannot therefore be upheld. In so faras the execu- 
tion of the Small Cause Court’s decree is concerned, this appli- 

cation E; P. No. 759 of 1938 was barred by S. 48 of the Code 
of Civil Procedure. 

It has not, however, been apparently noticed until now that 
the decree-holder was claiming not only the amount of the 
decree of the Small Cause Court with interest and costs but 
also the amount of costs awarded to him by this Court in 
C. R. P. No. 127 of 1927 with interest.on that amount. The ` 
decree of the. High Court awarding him costs having. been 
passed on the 7th March, 1928, the application presented on the 
27th October, 1938, is in time so far as that amount is con- 
cerned. The execution petition will therefore be returned to 
the City, Civil Court to be dealt with. in accordance with law in 
the light of this judgment. The appellant will recover his costs 
of this appeal from the respondents. ' 


Mockéit, J.—I agree. It seems to me that finality is given 
to the argument which the respondents have put forward in this 
case by the decision of.a Full Bench of this Court in Rama- 
chandra Rao v. Paraswrqmayya'. The learned Chief Justice in 
giving the judgment of. the Court states quite clearly that 
Art. 182 of the Limitation „Act leaves the provision in S. 48 of 





1. (1940) 1 M.L.J. 235: ILL.R. (1940: Mad. 349 (F.B.). 
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the Code of Civil Procedure untouched and that there can be 
no execution of a decree governed by S. 48: when twelve years 
have passed from the date of the decree, amendment or no 
amendment. In that case the Court was concerned with an 
amendment of a decree and it was pointed out by Krishna- 
swami Aiyangar, J., that the effect of the law as laid down by 
the Full Bench might in exceptional cases render the amend- 
ment of a decree futile and barren.. But as the learned Judge 
points out, that is an anomaly and any remedy for it was in the 
hands of the legislature. I think that applies to this case. It 
may well be that owing to the delay in the hearing: of civil 
revision petitions very many valuable years may. be lost to a 
decree-holder in which he might execute his decree but it seems 
to me that it would be straining the very clear wording of S. 48 
of the Code of Civil Procedure ‘and to hold’ contrary to the 
express decision of the Full Bench to which Ihave referred if 
we uphold the view which has been taken by the City Civil 
Judge. In this case it is interesting to note that the decision of 
the Full Bench in Chidambara Nadar v. Rama Nadari, ‘which 
held that Art. 182 (2) of the Limitation Act applied to civil 
revision petitions as well ås .to orders in appeal was not even 
referred to by any of the leaméd counsel who argued the case 
in’ Ramachandra Rao y. Parastiramayya%. ` I agree with the 
order proposed by my learned brother. ` re i 
B.V.V. ae " ' Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
a [Appellate Jurisdiction.) a 

| PresentT:—Sir ALFRED HENRY LIONEL LẸACH, Chief 
Justice AND Mr, Jusrick HAPPELL. 


P. P. Ramabhadran, Liquidator -. Appellant* (Peistioner) 
mo v. Í ' a : 
T. S. Manickkam and others 1. ++ „Respondents (Respon- 
l , 4» oa, ` .demts 1, 3 .t07 and 9 
2% to 19). ` 


Çompanies Act (VII of 1913); Ss. 156, 212 and 216—Voluntary liquida- 
tion—Failure of shareholders to pay for shares allotted io them as Signatories 
of memórandum of association or on óppkication—Liquidator’s right to place 
them in list of contributortes, make calls and-enforce'them.- © > 


L (1937) Ï M.L.J. 453: LR. 1937 Mad, 616(F BY 
2 (1940) 1 M.L.J. 235: LL.R. 1940 Mad. 34b (F.B). ` 


* O, S. A. No. 39 of 1940. i - -T9th December, 1940. 
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Where a shareholder has failed to pay for shares alloted to himasa 
signatory to the memorandum of association or on application, he can in the 
event of the company going into liquidation, be placed upon the list of con- 
tributories and the liquidator can make a call upon him for what is due, in 
which case the Court can enforce the call without requiring the liquidator to 
institute a suit and the amount of the call becomes payable irrespective of 
any question of limitation. - 


Case-law discussed. 

Appeal against the order of the Hon’ble Mr. Justice 
Mockett dated the Ist May, 1940 and made in the exercise of 
the Ordinary Original Civil Jurisdiction of the High Court in 
O. P. No. 34 of 1940. 

S. Parthasarathy and V. K. Tiruvenkatachari for Appel- 
lant. i 


V. Ramaswami Aiyar, S. Nagaraja Atyar, A. K. Sriraman 
and N. G. Krishna Aiyangar for Respondents. 


The judgment of the Court was delivered by 


The Chief Justice.—The appellant is the liquidator of the 
Mahalakshmi Studios Limited, which went into voluntary 
liquidation on the 5th of November, 1939. The appellant, as it 
was his duty to do, settled a list of contributories, and, as 
nineteen of the persons on the list did not comply with the 
calls made upon them, he applied to this Court for an order 
under S. 216 of the Indian Companies Act. Of the nineteen 
respondents, respondents 1 to 8and the father of the nineteenth 
respondent signed the memorandum of association in respect of 
the shares subscribed for by them, but had not paid for their 
shares. The other respondents to the petition were not signa- 
tories to the memorandum of association, but had not paid 
what was due by them on the allotment of their shares. The 
application! was heard- by Moockett, J., who refused to make 
any order against the respondents and directed the liquidator 
to file sits to recover the amounts which he claimed. In dis- 
missing the petition, the learned Judge held that the appellant 
was not entitled to make calls on the respondents and it is this 
part of the judgment which has really occasioned the present 
appeal, because if it stands this decision of the learned Judge 
will in an important respect govern the suits to be filed. The 
appellant contends that this finding is erroneous and he asks 
this Court to direct the respondents to pay the amounts claim- 
ed without requiring him to file suits. 


é 
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In holding that the amounts due from the respondents 
could not be made the subject of calls, the learned Judge relied 
on Alexander v. Automatic Telephone Companyl, Croskey v. 
The Bank of Wales? and Mohun Lall v. Sri Gungajt Cotton 
Mills Co8, but all these cases concerned companies which were 
not in liquidation and this makes a vast difference. We agree 
with the learned Judge that the directors could not have made 
calls in respect of the amounts alleged to be due by the respon- 
dents and that until the company went into liquidation, these 
amounts could only be classified as debts due to the company. 
Directors can make calls only when shares have been issued as 
partly paid. In such circumstances they can make calls for 
what is due by shareholders, bearing of course, in mind the 
conditions of the contract under which they were issued and 
the articles of association. But where a shareholder has failed 
to pay for shares allotted to him as a signatory to the memo- 
randum of association or on application he can, in the event of 
the company going into liquidation, be placed upon the list of 
contributories and the liquidator can make a call upon him for 
what is due, in which case the Court can enforce the call with- 
out requiring the liquidator to institute a suit. 


S. 156 (1) of the Indian Companies Act says: 


“In the event of a company being wound up, every present and past 
member shall, subject to the provisions of this section, be liable to contri- 
bute to the assets of the company to an emount sufficient for payment of its 
debts and liabilities and the costs, charges and expenses of the winding up, 
and for the adjustment of the rights of the contributories among themselves, 
with the qualifications following.” 


Then follow seven qualifications. We are only concerned 
with the fourth, which says: 


“Tn the case of a company limited by shares,no contribution shall be 
required from any member exceeding the amount (if any) unpaid on the 
shares in respect to which he is liable as a present or past member,” 


Therefore, a member can be required to pay the amount 
remaining unpaid on shares held by him whether it is the 
result’ of a failure to pay what he should have paid on the 
allotment of the shares or what is due in respect of shares 
issued to him as partly paid up. S. 158 defines the term 
‘contributory’ and it includes every person liable to contribute 
to the assets of a company in the event of its being wound up. 





1. (1900) 2 Ch.D. 56. 2 (1863) 4 Giff, 314: 66 ER. 726. 
3. (1900) 4 C.W.N. 369. 


Leach, C. J. 
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S. 159 provides that the liability of a contributory shall create 
a debt payable at the time Specified in the calls made upon him 
by the liquidator and S. 187 gives power to the Court to make 
calls in liquidations ordered by the Court. S. 212 gives a 
liquidator of a Company in voluntary liquidation power to 
settle a list of contributories and states that the list of contri- 
butories settled by him shall be prima facte evidence of the 
liability of the persons named therein to be contributories. 
S. 216 empowers the liquidator in a voluntary winding up to 
apply to the Court to enforce calls made by him. Therefore, 
so far as this appeal is concerned, there is no real difference 
between a company which is being compulsorily wound up and 
a company which is in voluntary liquidation. 

It has been contended by Mr. Ramaswami Aiyar that a 
debt which could not have been made the subject of a call by the 
directors cannot be made the subject of a call by the liquidator. 
But this contention ignores the plain wording of Ss. 156 and 
158. Ifa person is rightly placed on the list of contributories 
the liquidator can make a call upon him and we see nothing in 
the Act or in the authorities which lends the slightest support 
to the suggestion that the respondents here were not rightly 
placed on the list of contributories, subject of course to their 
answers which have not yet been the subject of inquiry. 

In Lindley’s Law of Companies (6th edition p. 573) there 
is this passage: 

“There are two kinds of calls. First, there are those calls which are 
nothing more than the unpaid portions of the nominal capital of a company; 
and, secondly, there are those calls which are contributions required after 
that capital has been raised and exhausted. Calls of the first kind are pay- 
able by virtue of the agreement entered into by the subscribers and the 
shareholders to contribute the sums fixed upon as the capital; but calls of 
the last kind are payable in consequence of the liability of shareholders to 
discharge their debts. If this liability is unlimited, the amount of calls (of 
the second kind) which a shareholder may be compelled to pay, depends 
entirely on the amount of the debts to be liquidated, and upon the number of 


the solvent co-shareholders, But no shareholder can be required to pay 
calls of the first kind beyond his unpaid proportion of the capital of the 


company.” l 
In Inre Whitehouse & Co.,1 Jessel, M. R. referring to 
S. 38 of the English Companies Act, 1862, which corresponds 


to S. 156 of the Indian Act, said: 
` “Birst ọf all, it must be remembered that the 38th section of the Act 
which directs what is to be paid in the cas¢ of 2 winding up by the share- 


1. (1878) 9 Ch. D. 595 at 599. 
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holders of a limited company, creates new rights and rights which did not 
exist before the passing of the Companies Act, 1862, and fake ts which do not 
exist till there is a winding up. That point was decided by the House of 
Lords in the case of Webb v. Whifin!, that it was in facta new right, or 
rather a new liability as regards the shareholders; and that section, alone, 
for this purpose, regulates their liability.” 

In in re Hull & County Bank®, which was decided two 
years later, Jessell, M. R. said: 

“Now, what is the position of the applicant? Taking it in the most 
favourable way for him, he has been induced to become’ a shareholder by 
fraudulent misrepresentation. Can heafter winding up be relieved? I think 
he cannot. The first ground to be considered is this: that the winding up 
order entirely alters the positions of the parties, that is, it makes the share- 
holders contributories, and contributories in a totally different way in some 
respects as regards the debts and liabilities of the concern from what they 
were before. It has been decided by a series of decisions in the House of 
Lords, commencing with Webb v. Whiffn’, that the 38th section of the Com- 
panies Act is not-to be read otherwise than literally, and it is not to be read 
with reference to the previous liabilities of the shareholders or by analogy to 
the law of partnership whether of a limited or unlimited character, but it is 
to be read as imposing new liabilities on the members of the company—lia- 
bilities imposed and defined by that section.” 


The Privy Council in Hansraj Gupta v. Asthana’, an 
appeal from the Allahabad High as eee 
Co 


“On the winding up, S. 156 of the Indian panies “Act came into play. 
His liability under that section in respect of the shares was absolote and 
flowed from the fact of his being on the register in respect of those shares. 
The original contract may supply the reason for his name having been placed 
on the register in respect of the shares, but after the winding up his lia- 
bility in respect of the shares arose ex lege and not ex contract.” 


In view of the wording of the relevant sections and in the 
light of these very authoritative expressions of opinion, we hold 
that the learned Judge erred in saying that the demands made 
by the appellant for the amounts cldimed were not ‘calls’ at all. 
Assuming that the respondents were rightly placed on the list 
of contributories, the liquidator was entitled to make calls upon 
them and the amounts became payable irrespective of any ques- 
tion of limitation. See V aidiswara Aiyar v. Sivasubramanta 
Mudaliart, ' 

It remains to 'be considered whether the appellant is 
entitled to haye an order from the Court under S. 216. The 
contesting respondents have raised several defences and after 
careful thought we see no reason why the decision of the 


1. + (1872) L-R. 5 ELL. 711. 
2 (1880) 15 Ch. D, 507 at 511. i 
3. (1932 hee tae 1 LL.R. 54 All. 827 at 839: 63 M.L.J. 859, 866 (P,C.). 
4. (1907) I.L.R. 31 Mad. 66. 
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learned Judge in directing the liquidator to file suits should be 
interfered with but these suits will be ttied in the light of this 
judgment. 

The liquidator will have his costs of this appeal out of the 
assets of the company. The respondents will pay their own 
costs. 

K. S. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS: 

PRESENT:—-S@R ALFRED Henry Liongt LeacH, Chief 
Justice AND Mr. JUSTICE HAPPELL. 


Husain Batcha Sahib .. Appellani* (Appellant) 
v. 
The Secretary of State for India in Respondents (Respon- 
Council, represented by the Collec- dents). 
tor of North Arcot and another. 

Limitation Act (IX of 1908) Arts. 120 and 131—Applicabikiy —Sutt by 
mutawalli for a declaration of his right to receive the yeomlah allowance— 
Limitation. 

A suit against the Secretary of State was brought by the holder of the 
office of mutawalli and ketheeb of a mosque fora declaration that he was 
entitled to the yeomiah allowance asthe lawful holder of the office. On 
objection being taken that he was not entitled to claim the allowance as 
the suit had not been brought within six years of the death of the previous 
mutawalli, 

Held, that Ghulam Ghouse Khan Sahib v. Jannia, (1920) {39 M-L.J. 492 
should be treated as overruled by the decision of the Privy Council in 
Secretary of State v. Parashram Madhawrao, (1934) 66 M.L.J. 614: LR. 61 I. 
A. 190: I.L.R. 58 Bom. 306 (P.C.) and the suit being one to establish a 
periodically recurring right attached to the office of muttawalli the only 
Article applicable is Art. 131 and not Art. 120. The suit having been brought 
within twelve years of the Secretary of State’s refusal to recognise the 
validity of the plaintiff's claim is therefore in time. 

Appeal under CL 15 of the Letters Patent against the 
decree and judgment of the Honourable Mr. Justice Wadsworth 
dated 2nd February, 1939, and passed in S. A. No. 275 of 
19351 preferred to the High Court against the decree of the 
District Court of North Arcot at Vellore in A. S. No. 270 of 
1933 (O. S. No. 608 of 1931, District Munsif’s “Court, Rani- 
pet). l 

B. Pocker for Appellant. 

The Government Pleader (B. Sitarama Rao) and F. T. 
Rangaswami Aiyangar for Respondents. 








* L. P. A. No. 17 of 1939. 6th December, 1940. 
: 1. (1939) 1 M.L.J. 476. 


I] THE MADRAS LAW JOURNAL REPORTS. 375 


The judgment of the Court was delivered by 

The Chief Justice:—The appellant is the mutawalli and 
katheeb of a mosque in the village of Sattur, which is situated 
in the Wallajah Taluk of the North Arcot District. In the 
days of the Nawabs of the Carnatic a -yeomiah allowance of 
Rs. 88-8-0 per annum was granted to the mutawalli of this 
mosque. The immediate predecessor of the appellant in the 
office of mutawalli was one Mohamed Ali, who died in.the year 
1918. While he held the office of mutawalli he was in receipt 
of this yeomiah allowance, which is now payable by the 
Government. After his death the Government paid this allow- 
ance to his widow, the second respondent in this appeal. The 
appellant’s formal appointment to the office of mutawalli took 
place on the 17th December, 1919 and having taken up the 
duties of mutawalli he claimed to be entitled to the yeomiah 
allowance by virtue of his appointment, but the Government, 
refused to recognise the claim. Apparently the attitude taken 
up by the Government was that they were entitled to pay ihe 
allowance to Mohamed Ali’s widow as an heir of the original 
grantee. 

In 1921 the appellant instituted a suit in the District Court 
of North Arcot against the widow for a declaration that he 
was entitled to the office of mutawalli and: other offices attached 
to the mosque. He obtained a decree, but the Government still 
refused to recognise his claim to be entitled to the yeomiah 
allowance and consequently the appellant filed the suit out of 
which this appeal arises to compel payment to him. The suit 
was filed on the 14th December, 1931 in the Court of the 
District Munsif of Ranipet. The appellant claimed inter alia 
a declaration that he was entitled to the yeomiah allowance by 
reason of the fact that he was the lawful holder of the office 
of mutawalli. Originally the only defendant was the Secretary 
of State but, on objection being taken by the Secretary of 
State, the widow was added asa party. The District Munsif 
held that the appellant was entitled to the offices of mutawalli 
and katheeb, but that he was not entitled to claim the yeomiah 
allowance because the suit had not-been brought within six years 
of the death of Mohamed Ali. Following the decision of this 
Court in Ghulam Ghouse Khan Sakib v. Jannia,! he held that 
the plaintiff's claim fell within Art. 120. In these ciroumstances 


1. (1920) 39 M.L.J. 492. 
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the District Munsif did not inquire into the appellant’s claim 
that the yeomiah allowance attaches to*the office of mutawalli. 
The appellant appealed to the District Judge of North Arcot, 
but the District Judge concurred in the findings of the District 
Munsif and dismissed the appeal. The appellant then appealed 
to this Court and again was unsuccessful. The appeal was 
heard by Wadsworth, J., who also considered that the suit was 
governed by the decision in Ghulam Ghouse Khan Sahib v. 
Jannia.1 The learned Judge, however, gave certificate which 
has permitted the filing of the present appeal under Cl. 15 of 
the Letters Patent. If the case is governed by Ghulam Ghouse 
Khan Sahib v. Jannia, it is quite clear that the suit is out of 
time, but the learned-Advocate for the appellant contends that 
this decision has in effect been overruled by the Privy Council 
in Secretary of State v. Parashram Madhawrao,2 and we con- 
sider that this contention is well founded. : 

In Ghulam Ghouse Khan Sahib v. Jannia.l re and 
Coutts Trotter, JJ., held that. a right to a yeomiah allowance 
must be classified as a perpetual right and not as a periodically 
recurring right. Consequently they said that such a suit was 
governed by-Art. 120 and not Art. 131. of the Limitation Act. 
Art. 120 is the residuany article .in' Part VII of the Act. It 
fixes the period of limitation at six years which: commences 
from the date when the right to sue accrues. Art. 131 pres- 
cribes a period of twelve years for a suit to establish a periodi- 
cally recurring right. The time begins to run when the plain- 
tiff was first refused the enjoyment of the right. The learned 
Judges who decided Ghulam Ghouse Khan Sahib v. Jannia,1 
said that: 

“The mere fact that sums of money are paid periodically does not make 
the right one which periodically recurs; the right is always there but it is 
only exercised at such times as the sums fall dpe.” 

In the Secretary of State v. Parashram Madhawrao,2% the 
plaintiff claimed that he was entitled to receive an annuity con- 
sisting.of 4 percentage: of the assessments from time to time 
made on certain: yillages and payment of arrears on that basis. 
The. Secretary, of State averred: that the plaintiff was only 
entitled:te a fixed annual sum‘and said that the suit was barred 
by the law of limitation. ‘The Privy Council decided that the 
ee eS a a ae! 

E 1. (1920) 39 M.L.J. 492, 

2 (1934) 66 M.L.J. 614: L.R. 61 T-A. 190: I.L.R. 58 Bom. 306 (P.C.). 
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plaintiff’s claim was well founded and that his suit was not 
time-barred, because it was governed by Art. 131. of the Limi- 
tation Act and had been brought within 12 years of the 
Secretary of State’s refusal to accede to the plaintiff’s claim. 

The learned Government Pleader has rightly conceded that 
the only distinction which can be drawn between the Secretary, 
of State v. Parashram Madhawarao,1 and the present case is 
that in the former case the allowance payable to plaintiff varied 
from year to year and in this case the allowarice is fixed. What 
difference this makes we are at a loss to understand. If the 
claim in Secretary of Siate v. Parashram Madhawrao,1 was 
governed by Art. 131, as it was, this suit must be governed by 
the same article. Accordingly we hold that Ghulam Ghouse 
Khan Sahib v. Jannia,2 should no longer be followed. ` 


The appellant filed the present suit to establish a right to 
an annual payment which he said was attached to the office of 
mutawalli of this particular mosque and admittedly it has been 
filed within twelve years of the Secretary of State’s refusal to 
recognise the validity of the appellant’s claim. It has been 
suggested that because the Secretary of State has conceded 
that the Government is bound to make this’ annual payment the 
suit cannot be classified as one to establish a periodically recur- 
ting right, but this argument overlooks the fact that the plain- 
tiff is suing for a declaration that the right to this annual 
payment attaches to the office which he holds. This is denied. 
Therefore it is a suit to establish a periodically recurring right 
alleged to'be attached to the office. Looked at in the light of 
the judgment of the Privy Council in the Secretary of State v. 
Parashram Madhawrao,1 the only Article of the Limitation 
Act applicable is Art. 131. 


For these reasons we allow the appeal and remand the 
case to the trial Court’to hear and decide the issues ‘left unde- 
cided. ` The appellant is entitled to his costs in the Distriét 
Court and of the two appeals in this Court. The costs in the 
trial Court will abide the result of the suit. The appellant is 
entitled to refund of the Court fee paid on the memorandum of 
appeal. 

K- S, ý Appeal allowed. 





„1. (1934) 65 M L.J. 614: L.R. 61 I.A. 190: I.L.R. 58 Bom. 306 (P.C). 
2. (1920) 39 ML.J. 492. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE:PANDRANG Row AND MR. JUSTICE 

ABDUR RAHMAN, 
The District Board of West Tanjore, Appellant* (Plaintif) 

represented by its President. 

v. 

The Secretary of State for India in Respondent (Defen- 

Council, represented by the Collec- dant). 

tor of Tanjore. 

Land Tenure—Whole inam village—Urlam case if held applicable 
to inam villages by decision in Viranvayal case. 

Viranvayal case (Secretary of Staie for India in Council v. Subramama 
Aiyar, 1933 M.W.N. 559; 64 M.L.J. 715 (P.C,) cannot be treated as a deci- 
sion that Urlam case (Prasad Row v. Secretary of Siate for India in Council, 
(1917) 33 MLL.J. 144: L.R. 44 I.A. 166: I.L.R. 40 Mad. £86, applies to whole 
inam villages as it was not necessary to decide the question in view of the 


fact that the inamdar (temple) in that case owned the soil of the river ad 
medinm filum. 


Appeals against the decrees dated 29th March, 1937, of the 
Court of the Subordinate Judge of Tanjore in O. S. Nos. 77 of 
1933, 11 of 1936 and 13 of 1935 respectively. 

T. R. Venkatarama Sastri and T. B. Balagopal for Appel- 
lant. 

The Government Pleader (B. Sitarama Rao) for Respon- 
dent. s 

The judgment of the Court was delivered by, 

Pandrang Row, J.—These connected appeals have been 
argued together and they raise the same point. All of them 
arise out of suits instituted by the District Board, Tanjore 
against the Secretary of State for India in Council. The suits 
are for refund of water cess and land cess thereon collected by 
the Government from the District Board in respect of certain 
lands in whole inam villages for different faslis. Appeal 
No. 215 of 2937 relates to the claim for refund of cess for ten 
years, that is faslis 1333 to 1342 and the claim is for over 
Rs. 43,000. Appeal No. 95 of 1938 relates to the water cess 
for fasli 1343 and Appeal No. 216 of 1937 to the water cess ` 
for fasli 1344. These suits however do not raise the claim in a 
general way that is, not on the basis of any proprietory right 
claimed by thé District Board, but on the basis of a certain 





* Appeals Nos. 215 and 216 of 1937 
and 95 of 1938. 12th August, 1940. 
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compromise entered into between the parties in an earlier litiga- 
tion of 1921. In other words, we have not to decide whether the 
District Board has the right to irrigate the lands in the villages 
without payment of water cess, but whether the event that was 
contemplated in the compromise of 20th September, 1923, 
(Ex. A) has happened. That event is, to use the words of the 
compromise, ‘if the Privy Council should decide in any case that 
may hereafter be taken to it that the decision in the Urlam case 
is applicable to inam villages.’ If this has happened, that is, if 
the Privy Council has decided in any case taken to it subse- 
quently to the compromise of September, 1923, that the Urlam 
decision applies to whole inam villages, then the plaintiff's claim 
in the present suit can be said to be maintainable, subject of 
course to the decision on the other issues raised in these suits 
which have not been disposed of in the Court below. The point 
therefore that arises for decision in these appeals is only this, 
though it is made the subject-matter of no less than three 
issues in the Court below, namely issues 6 to 8 which run as 
follows: 

(6) Has the contingency contemplated by the agreement of compromise 
happened? 

(7) What are theltrue terms of the compromise agreement referred to in 
the plaint; 

(8) What is the effect of the Privy Council decision reported in Secret- 
ory of State for India v. Subramania Aiyar!? Has it held that the decision 
of the Urlam case applies to inam villages as well? 

Tt will be seen that according to the plaintiff-appellant the 
decision of the Privy Council reported in Secretary of State for 
india v. Subramania Atryarl, that is the decision in Privy 
Council Appeal No. 119 of 1931 delivered on the 20th February, 
1933, held that the decision in the Urlam case applies to whole 
inam villages. 

Though the point for decision is comparatively simple and 
short, the argument before us has ranged over a wide field, most 
of which on the appellant’s side was intended to show that it 
follows from the Urlam decision as explained and commented 
upon in a subsequent case namely, Secretary of State for India 
v. Subbarayudu®, that the decision in the Urlam case is applica- 
ble to whole inam villages situated in non-zamindari areas. 
This argument was however only introductory to the real 
argument in the case which wasno doubt that the actual 





1. 1933 M.W.N. 559: 64 M.LJ. 715 (PC). 
2 (1931) 62 M.LJ. 213: L.R. 59 LA. 56: I.L.R. 55 Mad. 268 (P.C.). 
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decision in the Urlam case was applied to inam villages in the 
case reported in Secretary of State for India v. Subramania 
Atyarl, which will be referred to for the sake of brevity as the 
Viranvayal case. We are not really concerned in these appeals 
to decide whether as a matter of fact the principles enunciated 
in Subbarayadu’s case necessarily lead to the conclusion that the 
decision in the Urlam case which applied to zamindari lands 
including pre-settlement inams in a zamindari would apply to 
inam villages in Government ryotwari tracts as in tbe present 
case. That question has been decided in the affirmative in more 
cases than one by this High Court and it is enough to refer in 
this connection to the cases reported in Yahya Ali Sahib v. 
The Secretary of State2, The Secretary of State for India in 
Council v. Aiyanar Kone? and S. A. Nos. 309 and 310 of 1928, 
which are now pending in appeal before the Privy Council. 
What we have to decide is not whether as a matter of law it 
follows from the earlier decisions of the Privy Council in the 
Urlam case and in Subbarayadu’s case that irrigation of lands 
in whole inam villages in ryotwari tract is governed by the 
game principles as are applicable to irrigation of lands within 
zamindari tracts, but whether as a matter of fact a decision to 
this effect was pronounced in the Viranvayal case. The judg- 
ment in the Viranvayal case deals with two points, namely 
(1) whether the river from which water was taken for irriga- 
tion belonged to the Government and (2) whether the water in 
question was supplied from works constructed by the Govern- 
ment. Both these points were found against the Government, 
There is no express decision in the judgment to the effect that 
the decision in the Urlam case applies to inam villages in 
ryotwari tracts or to put it in a slightly different form, in non- 
zamindari tracts. There is no reference whatever to the Urlam 
case in the judgment of the Privy Council in the Viranvayal 
case. The judgment no doubt refers to Subbarayadu’s case as 
having finally decided the question that where the riparian 
owner owns the bed of the stream up to the medium flum, the 
river could not be said to belong to the Government. Or, in 
other words, if the Government sought to establish that the 
stream belonged to them, they would have to show that they 





* 1. 1933 M.W.N. 559: 64 MLJ. 715 (P.C.). ` 
2. (1927) 53 M.L.J. 769. 
3. (1935) 69 M.L.J. 552. 
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owned the whole bed of the river. Inthe Viranvayal case the 
-fact that half the bed of the river up to the medium filum be- 
longed to the inamdar (the Rameswaram Devasthanam in that 
case) wasnot denied before their Lordships of the Privy 
Council who observed at the end of the discussion referred to 
above that: 


' The claim of the Government to payment of cess therefore failed in 
that respect and was not contended for before their Lordships.” 


The pleadings in that suit also show that ownership of 
half the bed and the demarcation of half the bed as part of the 
inam village were alleged in the plaint and were not denied 
by the Government, and indeed, in view of the decision of 
the Survey authorities which was not attacked by the Govern- 
ment, could not be denied. Itis thus clear _that the decision 
of their Lordships of the Privy Council in the Viranvayal 
case on this point, namely, whether the river belonged to the 
Government was decided on the only ground that the Govern- 
ment could claim the river to belong to them only if they 
showed that they owned the whole bed of the river and not on 
the basis of any grant of lands abutting the river which carried 
with it easementary or riparian rights as in the Urlam case 
and in Subbarayadu’s case. The contention of the Govern- 
ment has throughout been that the Viranvayal case has not 
settled the question of the applicability of the decision in the 
Urlam case to inam villages in non-zamindari areas and in 
particular to inam villages included in the inam settlement. 
Their case has been that at the Inam settlement there was no 
grant by the Government, except where there was a new grant 
and. that in the case of old grants, what the Inam settlement did 
was merely to recognise the state of things which existed 
before, and to leave the rights of the inamdars in the same con- 
dition as they were before the settlement. This contention is 
indeed supported by Act VIII of 1869 which is referred to by 
their Lordships of the Privy Council in Secretary of State for 
India v. Srinivasachariar!, Their Lordships observed as 
follows in that case which was a case relating to a shrotriam 
village: ; 

“it was rightly decided by the final Appellate Bench of the High Court 
that the tıtle deed of the Inam Commissioners conferred no higher title than 
was originally granted. There is language in the Act of 1862 that might 


possibly be read as having the effect for which the plaintiffs contend, but 
this was corrected by Act VIII of 1869, and it is now clear that though a 


1. (1920) 40 M.L.J. 262: 48 LA. :IL.R. 44 Mad. 421 (P.C). 
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larger interest was created, nothing done under the Inam Commission 
could vest in the inamdars a subject-matter not already belonging to them”, 


In the Urlam case itself, vide Prasad Row v. The Secretary 
of State for Indiat their Lordships expressly stated that it was 
in their opinion unnecessary to consider the terms of the 
original inam grants or the effect of any subsequent inam 
settlement. This observation was made when dealing with the 
inam lands that were included in the subject-matter of that case. 
The appellant’s advocate, Mr. Venkatarama Sastri relies almost 
entirely on the following sentence or part of a sentence in the 
judgment of their Lordships of the Judicial Committee in the 
Viranvayal case: “The facts in this case were that the temple 
authorities were riparian owners”; the sentence, however, con- 
tinues as follows: “and that they owned the soil of the river 
ad meaium fium”. As observed already, the latter fact is 
itself sufficient to dispose of the contention that the river in 
question belonged to the Government which was the point that 
was being considered by their Lordships. It must also be 
observed that this sentence immediately follows the following 
two sentences: ‘The first was as to whether this river from 
which the water was derived for irrigation belonged to the 
Government. That was a point which had been in controversy 
in principle for a considerable time in Madras”. Then comes 
the sentence extracted above which starts with the words: “the 
facts in this case were”. It seems to us that the controversy in 
principle which had existed for a considerable time in Madras 
relating to this point was not actually decided in the Virnavayal 
case because the fact in that case which was established beyond 
doubt vis., that the inamdar owned the soil of the river ad 
medium filum, made it unnecessary for their Lordships to decide 
this general controversy regarding the ownership of rivers in 
the Madras Presidency. It seems to us that it is not at all 
likely that their Lordships of the Judicial Committe decided or 
intended to decide a controversy of this importance by merely 
reciting the facts of the case before them; these two facta, and 
indeed only one of them could furnish sufficient ground for the 
decision of the point that arose in that case, namely that the 
temple authorities, i.e., the inamdars, were the riparian owners 
and that they owned the soil of the river ad medium filum. 
This statement of fact cannot in our opinion be regarded as a 
ee 

1. (1917) 33 M.LJ. 144: 44 LA. 166: LL.R. 40 Mad. 886 at 908, 
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decision of a controversy which had existed in principle for a 
considerable time in Madras. Nor could it be deemed to decide 
the controversy which did exist as regards the ownership of 
Tivers and the right to irrigate free of charge between the 
Government and Inamdars of whole inam villages in non- 
zamindari areas. Prima facie the decision of that controversy 
would depend on the character and effect of the Inam settlement 
and also on the nature of the grant in each case for whenever 
the question of what passed at the time of an inam grant bas to 
be decided, the particular grant in question has to be looked into 
and no general rule can be laid down that whenever an inam 
village is granted, particular rights of property invariably pass 
to the grantee. It would appear from the statement of the 
Government in their reply to the District Board (Ex. G.) 
that in the Viranvayal case the Privy Council gave no ruling as 
to the applicability of the Urlam decision to whole inam villages, 
although counsel for the Government was specifically instructed 
to obtain a ruling on this point. No doubt this particular 
statement in the Government’s order.has not been sought to be 
established by evidence but the statement made by the Govern- 
ment cannot be entirely ignored, though if the judgment of their 
Lordships in the Viranvayal case contained a clear decision of 
the point namely, the applicability of the Urlam decision to 
whole inam villages, the Government’s statement contained in 
Ex. G, could not be given any weight whatsoever. But where 
the judgment itself so far as it relates’ to this point is even 
according to the appellant’s own counsel limited to one sentence 
or is to be found in one single sentence, it becomes necessary to 
consider whether the Government’s statement is not perhaps a 
statement of what actually happened, because if their Lordships 
intended to pronounce a decision on this point, they would have 
done so expressly and after some discussion than in the manner 
in which it is suggested to us on. behalf of the appellant that 
their Lordships did in the Viranvayal case. We find ourselves 
unable to assent to the view presSed upon us on behalf of the 
appellant, namely, that as a matter of fact the decision of their 
Lordships of the Privy Council in the Viranvayal case reported 
in Secretary of State v. Subramania Ayyars actually decided 
that the decision in the Urlam case is applicable to inam villages. 





1. (1933) 64 M.L.J. 715: 1933 M.W.N. 559 (P.C). 
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In other words, we are not Satisfied that the judgment of the 
lower Court on this point is erroneous, * 
The appeals therefore fail and are dismissed with costs. 
S.V.V. Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Si1R ALFRED Henry LiongL LzacH, Chief 
Justice AND MR. JUSTICE HAPPELL. 


Ganta Bangarigadu and others .. <Appellants* (Defendants 
1 to 3 and 5 to 9) 


v. 
Paltheru Atchutaramayya Respondents (Plaintif and 
and another. Nil). 


Madras Estates Land Act (I of 1908), S.52 (3)—Patta for one year— 
Right of holder of patta to remain in occupation after the expiry of the year 
until fresh patta is isswed—If makes the paitaa lease for more than a year 
requiring registration under Registration Act (XVI of 1908), S.17—Land in 
possession of trespassers at the time of grant of patia—Swuit by tenant after 
the expiry of a year agatnst the trespassers for possession—Maintainability— 
Landlord added as party only in secénd appeal and more than twelve years 
after date of trespass. 


Where a landholder ee E toa person for one year and the 
land being in the possession of trespassers on the date of the lease the tenant 
instituted a suit in ejJectment against the trespassers but only after the expiry 
of the one year covered by the lease without making the landholder a party 
and the landholder on being added as party defendant in second appeal more 
than twelve years from the date of the trespass signified bis assent to the 
tenant getting possession, 

Held, (i) that the patte being a lease for one year in the particular case 
did not require registration and that it continued in force untilea new patta 
and muchilika were exchanged, by virtue of S. 52 (3) of the Madras Estates 
Land Act and that the tenant can maintain a suit in ejectment against the 
trespassers; ` 

` Gi) that as the landholder had signified his assent to the tenant’s getting 
possession the case fell directly within thé ruling in Venkayys v. Sateyya, 
(1911) I.L.R. 37 Mad. 281, and a decree for possession can be passed i in 
favour of the tenant. 


Appeal under CL 15 of the Letters Patent against the 
judgment and decree of the Hon’ble Mr. Justice Wadsworth 


dated 19th September, 1939 and passed in S. A. No.-106 of 
1934 preferred to the High Court against tLe decree of the 
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Court of the Subordinate Judge of Vizagapatam in A. S. 
No. 295 of 1931 prefetred against the- decree of the Court of 
the District Munsif of Parvatipur in O. S. No. 556 of’ 1939. 

V. Subramanyam and B. V. Subramanyam for Appel- 
lants. 


P. Satyanarayna Rao for P. Somasundaram and S. Rama- 
murth: for Respondents. 


The Judgment of the Court was delivered by 

The Chief Justice :—On the 16th September, 1928 the first 
respondent was granted a patta by the second respondent for 
land situate within the jurisdiction of the District Munsif’s 
Court of Parvatipur. The land covered by the patta admittedly 
forms part of an estate within the meaning of ite Madras 
Estates Land Act, 1908. The appellants were in possession of 
the land at the time, but they were trespassers. The ‘first res- 
pondent did not take steps immediately to evict them and in 
fact allowed them to continue in possession of the land until 
the 30th September, 1929, when he filed the present suit in the 
District Munsif’s Court for their eviction. The defence of the 
appellants was successful. The District Munsif held that the 
first respondent was not entitled to maintain the suit a3 his 
patta had expired when the plaint was filed and the landholder 
had not been made a party. 


On appeal by the first respondent the Subordinate Judge of 
Vizagapatam concurred in the decision of the District Munsif. 
The first respondent then appealed to this Court. His ‘appeal 
was heard by King, J , who decided that the second respondent, 
as the landhol ler, should be made a party to the suit and passed 
an order to this effect. As the result, the case was remanded to 
the Subordinate Court for a finding as to whether the appel- 
lants had been in adverse possession of the property for twelve 
years. The Subordinate Judge after considering the evidence 
adduced by the ‘parties on this question reported that the 
appellants had not been in possession ‘for twelve years: on the 
date of the filing of the suit. King, J., was on leave when the 
report was received by this Court and therefore it had -to be 
considered by « another: Judge.. The’ case came .before 
Wadsworth, J., who on the finding of the Subordinate Judge, 
allowed the appeal and decreed: the: suit. © A certificate. having 
been given under cl. 15 of the Le:ters Patent the respondents 
have preferred the present àppeal ` 

49 
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In the opinion of King, J., the case came within Venkayya 
v. Sateyyal. The appellants say that the learned Judge here 
erred. They also advance the contention that they must be 
deemed to have been in adverse possession up to the date when 
the second respondent was made a party as the result of the 
order of King, J., namely the 31st March, 1938 and not merely, 
up to the date of the institution of the suit. If the 31st March, 
1938 is the date which has to be taken, the appellants have, of 
course, been in adverse possession for over twelve years. The 
appellants have advanced the further argument that the patta 
cannot be relied upon by the first respondent because it has not 
been registered. 


In Venkayya v. Sateyya1, a lessee whose lease had expired 
before the date of the filing of his plaint sued for possession of 
the land leased to him, the defendant being a trespasser. The 
landholder was made a party and it was held that inasmuch as 
he had acquiesced in the plaintiff obtaining a decree the tres- 
passer was not in a position to resist the suit. This decision is 
binding on us and we can see no difference in principle between 
that case. and the present one. The fact that the landholder, 
here was not made a party at the inception of the suit does not 
change the effect of her acquiescence. The landholder is the 
second respondent and she supports the. first respondent in his 
claim. Therefore he is entitled to the possession of the land as 
against the appellants subject to the plea of adverse possession. 
We consider that King, J., was fully justified in holding that 
the case falls within Venkayya v. Seteyyat. 


But even if. it did not, we still consider that the first res- 
pondent could maintain the suit. He obtained a valid patta 
from the landholder by virtue of which he was entitled: to the 
posseasion of the land. Mr. Subramanyam, on behalf of the 
appellants, admits that the respondent could have maintained 
the suit if it had been filed within the year. The fact that the 
suit was not, however, filed within the year does not alter the 
first respondent’s title. By reason of S. 52 of the Madras 
Estates Land Act, his rights as the pattadar of the land 
continued after the expiry of the year. CL (3) of that section 
states that a patta shall remain in force until the commence- 
ment of the new year for which a fresh patta is accepted. No 





1. (1911) I.L.R. 37 Mad. 281. 
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fresh patta has been issued by the landholder in respect of the 
land in suit and therefore the patta which was issued to the 
first respondent on the 16th September, 1928 was a valid patta 
on the date of the institution of the suit. 


“Nor do we see any substance in the argument that the 
patta required registration if it was to be enforced after the 
expiration of the twelve months. On the face of the patta it is 
a lease for one year and S. 17 of the Registration Act does not 
require such a lease to be registered. The fact that S. 52 of 
the Madras Estates Land Act permits the holder of a patta for 
a year to remain in occupation of the land after the expiration 
of the period until a fresh patta is issued does not turn the 
document into a lease for more than a year within the meaning 
of S. 17 of the Registration Act. If the term mentioned in the 
patta had been for a longer period than a year registration 
would have been necessary, but not otherwise. 


We are also unable to accept Mr. Subramanyam’s conten- 
tion that for the purpose of calculating how long the appellants 
have been in adverse possession the date on which the second 
respondent was made a party to the suit must be taken. The 
adding of the second respondent as a party did not alter the 
position between the first respondent and the appellant. Of 
course, if the first respondent was asking for relief against the 
second respondent, the 31st March, 1938 would have been ‘the 
material date against her, but the first respondent is asking for 
no relief against her. As we have already mentioned she is 
acqtiiescing in the demands of the first respondent for posses- 
sion of the land in suit. The evidence: shows that the appel- 


lants only came into possession of the land some six years | 


before the patta was granted. Therefore the first respondent 
was entitled by reason of his patta to oust them. 


For these reasons the appeal fails and must be dismissed 
with costs in favour of the first respondent. 


K. S. i ` Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—SIrR ALFRED HENRY Liong Leaca, . Chief 
Justice, AND MR. JUSTICE HAPPELL. 


Doraisami Naicken .. Appellani* (1st Respon- 
dent, 2nd plaintiff) 


v. 
Peru Su Aru Periakaruppan Chet- Respondents, (Appellant 
tiar and otbers) and Respondents, 2 


to 4). 


Limitation Act (IX of 1908), S. 20 (2)—Applicability -Mortgages going 
into possession under invalid sule after preliminary decree—Receipt of rents 
and profits while in possession—If saves limitation for application for a final 
decree. 

The equity of redemption of certain mortgaged properties Fad been 
attached by the holder of a money decree against the mortgagors. During 
the subsistence of the attachment the appellant (mortgagee) obtained a 
preliminary decree on his mortgage in April, 1926 and in July, got a convcy- 
ance of the mortgaged properties from the mortgagors in satisfaction of the 
mortgage ‘debt and went Into possession, In 1932 he was dispossessed by 
the respondent who hed caused the properties to be sold subject to the 
mortgage in execution of the money decree and had become the purchaser 
at the Court sale. In October, 1933, the appellant filed an application in his 
suit for a final decree. On a contention whether S. 20 (2) of the Limitation 
Act will apply and the application was within time, 

Held, that the fact that the sale to the mortgagee proved to be invalid 
could not vitiate the appellant's title as mortgagee and the rents and profits 
which be received must in the circumstances be deemed to have heen receiv- 
ed by him as m origagee, and such receipt of rents while in possession of the 
mortgaged properties will attract S.2U (2) of the Limitauon Act and the ` 
application for a final decree was therefore in time. 


Decision of Patanjalı Sastri, Jn reported in (:940).1 M L.J. 134, reversed. 
Appeal under Cl. 15 of the Letters Patent against the 
decree and judgment of the Honourable Mr. Justice Patanjali 
Sastri dated 31st October, 1939 and pissed in S. A. No. 585 of 
1936 preferred against the decree of the District Court of 
Coimbatore in A. S. No. 222 of 1934 preferred against the 
order of the Court of the Subordinate Judge of Coimbatore 
dated 27th January, 1934 and made in I.A. No. 764 of 1933, in 
O. S. No. 221 of 1925, on the file of the Sub-Court, Coimba- 
tore. 


K. Rajak Iyer for Appellant. 
S. Ramachandra Iyer for Respondent. 


i — 


* L, P. A. No. 10 of 1940. 20th December, 1940. 
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The Court delivered the following 

JupeMEnt :—Two questions relating to the law of limita- 
tion have been argued in this appeal. On the 8th April, 1426 
the appellant obtained in the Court of the Subordinate Judge of 
Coimbatore a preliminary mortgage decree for Rs. 4,772 with 
interest and costs, amounting dltogether to Rs. 5,856—6—6, 
against one Muthu Goundan and his two sons, a period of six 
months being allowed for redemption. The respondent was 
impleaded as the fifth defendant in the suit. He had obtained 
a money decree against the mortgagors and had attached the 
equity of redemption of the mortgaged properties. The attach- 
ment was continuing at the time of the passing of the prelimi- 
nary decree on the 8th April, 1926. In the month of July 1926 
the mortgagors conveyed the mortgaged properties to the appel- 
lant in satisfaction of the mortgage debt. Thereupon the 
appellant went into possession of the properties and remained in 
possession until 1932 when he was dispossessed by the respon- 
dent, who had caused them to be sold in execution of his decree 
and had become the purchaser at the Court sale. The proper- 
ties were sold subject to the appellant’s mortgage and on the 
27th October, 1933 the appellant filed an application in his suit 
for a final decree for sale. The respondent pleaded that the 
application was barred by the law of limitation, but the Sub- 
ordinate Judge and the District Judge on appeal held that it 
had been filed within time. The respondent then appealed to 
this Court and the appeal was heard by Patanjali Sastri, J., who 
allowed it. The present appeal is from the judgment of 
Patanjali Sastri, J. 

The first of the two questions raised is whether S. 20 (2) 
applies here. If it does apply the appellant’s application for a 
final decree is in time. Patanjali Sastri, J., held that the 
se.tion did not apply and relied on the decisions of this Court in 
Mahomed Yusuf v. Narayanan Pillai, and Fallesatha Banu v. 
Mahomed Rashiuddin Quraiski?. The appellant says that the 
first decision is erroneous and the second decision has no appli- 
cation. He contends that the Calcutta High Court rightly 
decided the question in Ramcharan Chakrabarti v. Nimai 
Mandal3, The second question is whether the purchase of the 
properties by the respondent at the Court auction held in the 





L (1937) 2 M.L.J. 170. 2. (1934) 40 L.W. 595. 
: 3. (1921) 35 CL.J. 58. 
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execution proceedings instituted by him revived the appellant’s 
right to have a final mortgage decree passed in his favour, 
irrespective of S. 20. 


Sub-S. (2) of S. 20 states that where mortgaged land is in 
the possession of the mortgagee, the receipt of the rent or 
produce of the land shall be deemed to be a payment for the 
purpose of Sub-S. (1), which deals with the effect of payment 
of interest as such or a part payment of principal. The first 
case in which the effect of Sub-S. (2) was considered was 
Ramcharan Chakrabarti v. Nimai Mandal. The facts in that 
case were shortly these. A preliminary mortgage decree was 
passed on the 6th April, 1910 and the mortgagor was allowed 
six months in which to redeem. In 1912 the mortgagor agreed 
to transfer the equity of ‘redemption to the mortgagees in 
satisfaction of what was due to them under the mortgage 
decree, and in pursuance of the agreement the mortgagees went 
into possession, but they never received a valid conveyance. 
On the 1st April, 1917, the mortgagor transferred the property 
to`the fifth defendant, who dispossessed the mortgagees, On 
the 2nd October, 1917, the mortgagees applied for a final decree 
for sale, but the objection was taken that the application was 
time-barred. The Court which was composed of Asutosh 
Mukherjee and Panton, JJ., held that it was not time-barred. 
The Court said that S. 20 might well be construed to apply 
whenever mortgaged property is in the possession of the mort- 
gagee. Where a mortgagee has obtained possession under ‘an 
invalid agreement for sale he may be called upon to account for 
the rents and profits as if he were a mortgagee in possession. 
The Court also observed that a litigant cannot be permitted to 
take up inconsistent positions to the detriment of bis opponent. 
If he does not regard the sale as being valid he must accept his 
opponent as the mortgagee, in which case S. 20 applies. 

In Mohamed Yusuf v. Narayana Pillai’ the facts were also 
very similar. In 1903 immoveable property was mortgaged to 
one Narayanaswami Iyer and in 1905 a second mortgage was 
created in favour of one Swaminatha Pillai. In 1906 
Narayanaswami Iyer instituted a suit to enforce his mortgage 
without impleading the second mortgagee and bought ‘the pro- 
perty in execution proceedings in 1908. In 1915 Narayana- 





1. (1921) 35 CLJ. 58 2 (1937) 2ML.J.170. — 
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swami Iyer sold the property to the plaintiffs father, and the 
plaintiff and the members of his family remained in possession 
up to the year 1928. In 1910 Swaminatha Pillai assigned his 
second mortgage to the fourth defendant, who in 1920 brought 
a suit on his mortgage, impleading Narayanaswami Iyer as the 
first mortgagee. The Court directed a sale and at the Court 
auction held in 1928 the fourth defendant bought the property. 
He obtained possession from the plaintiff, who filed the suit out 
ef which the appeal arose to recover the amount lent on the 
mortgage of 1903. It was held that the suit was time-barred. 
Venkataramana Rao, J., said that as the plaintiff and his family 
had been in possession as purchasers, not as mortgagees, they 
must be deemed to have received the rents and profits in the 
capacity of owners and not as standing in the place of the first 
mortgagee. The learned Judge considered that there was a dis- 
tinction between that case and the Calcutta case which has just 
been quoted, but we are unable to see any distinction in the 
principle involved. 

The facts in Fallesatha Banu v. Mohamed Rashiuddin 
Quraishi}, bear no analogy to the facts in Ramcharan 
Chakrabarthy v. Nimai Mandal%, or in Mohamed Yusuf v. 
Narayana Pillai®, In Follesatha Bonu v. Mohamed Rashkiuddin 
Quraishs!, the Court held that unless interest is received as 
such S. 20 of the Limitation Act cannot extend the period of 
limitation in favour of the plaintiff, but the Court was not 
considering the position of a mortgagee, who has gone into 
possession as owner under an invalid title, and we do not 
regard the case as having any real bearing here. 

In the present case the plaintiff had a valid mortgage, but 
went into possession of the mortgaged properties under an 
invalid contract of sale. The fact that his sale proved to be 
invalid could not vitiate his title as mortgagee and the rents and 
profits which he received must in the circumstances be deemed 
to have been received by him as the mortgagee. He may have 
thought that he was receiving them as the full owner of the 
property, but as he did not in fact hold that position be could 
only have received them in the capacity actually held by him, 
namely that of mortgagee. Support for this opinion is to be 
found in the decision of the Privy Council in Ramcharan Lohia 





1. (1934) 40 L.W. 595. 2 (1921) 35 CLJ. 58. 
3. (1937) 2 M.L.J. 170. 
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v. Bhagwan Das Maheshkrit. There a karta of a joint Hindu 
family contracted to sell family property in order: to discharge 
a debt due under a simple mortgage. The karta did not convey 
the property and the purchasers were compelled to institute a 
suit for specific performance, as the result of which they, 
obtained a conveyance and went into possession a year later. 
Out of the price payable to the vendor the vendees discharged 
the mortgage debt. Subsequently, the karta’s sons challenged 
the validity of the transaction and it was held that it did not 
bind them, but the Privy Council said that the purchasers 
should for the period in which they were in possession of the 
property be treated as usufructuary mortgagees. They had 
discharged the mortgage. They purported to be in possession 
as purchasers, but as their title was defective they were to be 
regarded as usufructuary mortgagees. It follows that we con- 
sider that in Ramcharan Chakrabarti v. Nimai Mandal, the 
correct opinion was expressed and therefore the appellantin this 
case was in possession of the property within the meaning of 
S. 20 of the Limitation Act. 

This Court held in Subbalakshmi Ammal v. Ramanujom 
Chett3, that an application which amounts to an acknowledg- 
ment within the terms of S. 19 of the Limitation Act gives a 
fresh starting point for computing limitation in an application 
for a final decree in a mortgage suit. There is no difference in 
principle between S. 19 and S. 20 and the Allahabad High 
Court in Baldeo Sahai v. Jafar Husain*, expressly held that 
S. 20 operates to extend the time for the filing of an application 
for a final decree. It has been suggested that the decision of 
this Court in Singa Raja v. Pethu Raja, is in conflict but we 
do not agree. The Court there was not considering the ques- 
tion which arises here. 

We hold that in the circumstances of this case the appel- 
lant murt be deemed to have been in possession of the proper- 
ties in suit asthe mortgagee and therefore S. 20 (2) of the 
Limitation Act applies which means that his application for a 
final decree on the 27th October, 1937, was in time. In these 
circumstances it is not necessary to consider the appellant’s 
second contention. 





L ` (1926) LL.R. 48 All 443. 2 (1921) 35 C.L.J. 58. 
° 3. (1918) ILL.R. 42 Mad 52:35 M.L.J. 552. 
4. (1926) ILLL.R. 49 AIL 147.. 
5. (1918) LL.R..42 Mad. 61: 35 M.L.J. 579. 
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The appeal succeeds and will be allowed with costs in this 
Court and before Patarfjali Sastri, J. 
K.S. > 





Appeal allowed. 
PRIVY COUNCIL. HAE 

. On appeal from the High Court of Judicature at Madras. 

PRESENT:—VISCOUNT MAUGHAM, Lorp RUSSELL OF 


KıLLowEN, Loro WricHt, Sir Grorce Rankin, Mr. M. R. 

JAYAKAR, | . 

O. Rm. O. M. Sp. (Firm) .. ‘*Appellant. 
v. : 

P. L. N. K. M. Nagappa Chettiar and another .. Repondents. 


Limitation Act (IX of 1908), Arts. 36, 120—Trusts—Trust fund paid with 
authority to payee to investen his own business—Discharge by payee of 
overdraft with fund—Legality—Limitation on runs from date of plaintif s 
acquiring knowledge—Procedure—Consent of Advocate-General to action— 
Not necessary in recovering trust property in hands of stranger to trusi— 
Civil Procedure Code (V of 1908), S. 92. 

. The decisions in India have established a rule ‘of limitation under 
Art. 120 by which the plaintiff in cases to which the rule applies cannot be 
debarred of his remedy unless with knowledge of his rights he has been 
guilty of delay. 

Therefore where an action is brought on the ground of fraud, mis- 
conduct or mistake on the part of the defendant, the right to sue is deemed 
to accrue under that article at the time when the p'aintif comes to know of 
the fraud, misconduct or mistake in question and time will begin to run 
against him only from the date of knowledge. 

Art. 120 and the above principle and not Art. 36 Held to apply aleo to an 
action against a bank, where the plantit paid to his uncle for the conduct of 
certain charities moneys which were credited to the account of those chari- 
ties with the defendant bank aad where the bank subsequently transferred 
those moneys to the uncle’s account in discharge of latter's overdraft with 
them. 

Held further, that the discharge by a person of his overdraft by trans- 
ferring trust moneys to his own account did not come within the scope or 
intention of the authority given by the person providing those trust moneys 
to the recipient to “invest the trust funds ın his own business”. The consent 
of the Advocate-General under S.92 of the Civil Procedure Code is not 
necessary to the bringing of an action to recover trust property in the hands 
of a stranger to the trust. 

Decision of the Madras High Court reported in (1939) 1 M.L.J. 625, 
affirmed. 

Venkateswara Aiyar v. Somasundaram Chethar,(1918) 44 I.C. 551, Peruri 
Viswanadham v. Pendala Narayana Das, A.1.R. 1928 Nag. 837, Lal Singh v. 
Jai Chand, (1930) LL.R. 12 Lah. 262, Mathura Singh v. Romarudra Prasad, 
(1935) LL.R. 14 Pat.824 and M. Basoveyya v. Majeti Bapana; „JA.LR. 1930 
Mad, 173 approved. : 


*P.C. A. No. 67 of 1939. 17th September, 1940. 
50 





“3/5 
wO 


k 


394 THE MADRAS LAW JOURNAL REPORTS. [1941 


Appeal from a decree of the High Court, Madras, dated 
May 9, 1938 in its appellate jurisdiction (Leach, C. J. and 
Krishnaswami Ayyangar, J.)* reversing a decree dated March, 
27, 1936 of that Court in its Original Civil Jurisdiction 
(Lakshmana Rao, J.). 

The plaintiff Nagappa and his minor brother were with their 
uncle Subrahmanyam, members of a joint Hindu family. After the 
death of Nagappa’s father in 1914 a partition of the assets of the 
family business was effected, the main term of the partition agree- 
ment being that the uncle should take over the whole of the 
business. The plaintiff’s father had been interested in two 
religious charities and before the partition a certain sum had been 
credited to one of the charities in the books of the business. The 
partition agreement provided that the two branches of the family 
should furnish a capital of Rs. 10,000, for each of the charities. 
The plaintiff accordingly drew and gave to his uncle two hundies 
dated Ist December, 1916 for the sums which he had agreed to 
find. The hundies were drawn on the plaintiff’s account with the 
defendants, a firm of bankers. They were made payable to bearer 
but each was headed with the name of the charity concerned under 
the word “credit”. The defendants, when the uncle presented the 
hundies, credited them in each case to an account in the name of 
the charity concerned. The sums remained to the credit of the 
accounts of the charity until 10th February, 1920 on which date 
they were transferred to the uncle’s account with the defendants 
and the two accounts of the charities were closed, the result of the 
transaction being that the uncle’s overdraft with the defendants 
was cancelled. The plaintiff accordingly brought this action to 
compel the defendants to refund .to the charities the sums so 
received by them in reduction of the uncle’s overdraft, contending 
that that application of the money constituted a breach of trust by 
the uncle of which the defendants had notice and by' which they 
profited. The trial Judge dismissed the action. That decision 
was reversed on appeal. The defendants had appealed to His 
Majesty. The facts are set out in detail in the judgment. 

Sir Herbert Cunliffe, K. C., and Wallach for Appellant.—To 
deal with the case first on its merits: it is submitted that the 
handing over by the plaintiff to Subrahmanyam of the two hundies 
constituted an investment of the sums which they represented in 
the latter’s business. The heading “credit charity so and 30” was 
no more than an indication of which of the several accounts which 
Subrahmanyam kept with the defendants was to receive the 
money. Subrahmanyam having authority to invest moneys in his 


* (1939) 1 MLL.J. 625. 
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own business in fact followed the course for some time of leaving 
them with the defendant bank to earn interest. The ultimate 
transfer of the moneys to his own account by Subrahmanyam was 
no breach of trust. In any case the plaintiff only proceeded 
against the present defendants after his failure to recover against 
Subrahmanyam in the latter’s insolvency. The former proceedings 
were on the same facts as the present—while they do not operate as 
res judicata against these proceedings it is not without relevance 
to call attention to them here. (Counsel referred to Ss. 40 and 42 
of the Indian Evidence Act). The bank’s exact position in rela- 
tion to the transfer of February, 1920 needs consideration. First, 
it is submitted it is not material that the bank had notice of the 
trust that is, knew that the moneys were trust funds. Next it isto 
be observed that the bank did not act on its own initiative in a 
matter like this. It acted under the orders of Subrahmanyam, 
orders which it was not entitled to refuse to obey. 


If, as appears to have been admitted in the Court below, 
Subrahmanyam was given control over the moneys with power to 
invest them in his own business, the paying in of the moneys by 
Subrahmanyam to the account with the defendant bank was such 
an investment. The transaction of 1920 was no more than a re- 
investment of the moneys and the bank consequently in our sub- 
mission could have committed no breach of trust in effecting the 
transfer as it did. More than that, the bank had actually no power 
to refuse to obey Subrahmanyam’s instructions: See Gray v. 
Johnstoni. (Counsel also referred to Coleman v. Bucks and Oxon 
Union Bank®). 


In any case what was there in this very common transaction 
to lead the bank to suspect that any breach of trust might be'consti- 
tuted by it? The plaintiff has in any case been admitted a creditor 
in Subrahmanyam’s insolvency and the bank are entitled to set off 
in respect of whatever he recovers in that insolvency. Moreover 
there should be a deduction in respect of moneys spent by Subrah- 
manyam on the charities during the many years for which he 
carried them on without complaint. (Counsel also referred to Civil 
Procedure Code, O. 31, r. 2 in support of a submission that the 
action was imperfect in that all the trustees were not before the 
Court). 

Wallach following.—Let it be assumed, first, that Art. 120 of 
the Limitation Act applies to this case. Time must have begun to 
run against the plaintiff either on 10th February, 1920 when the 
money was withdrawn and used to cancel Subrahmany4&m’s over- 





1. (1868) L.R. 3 ELL. 1. «2. (1897) 2 Ch. D. 243. 


Sir George 


396 THE MADRAS LAW JOURNAL REPORTS. [1941 


draft or in 1924 when the plaintiff received notice of the with- 
drawal. At one or other of those times Bis cause of action arose. 
The general remarks made in Bolo v. Koklan1, are not applicable 
because the facts in that case are so very different. 

(Viscount Maugham.—But the expression ‘When the right 
to sue accrues” implies necessarily that the plaintiff should know 
that he has a cause of action, does it not?). 

Counsel referred to S. 18 of the Act and to the following 
cases. Annamalai Chettiar v. A. M. K. C. T. Muthukaruppan 
Chetitar8, Subbiah Thevar v. Samiappa Mudaliar8, Lal Singh v. 
Jai Chand4, Mathura Singh v. Ram Rudra Prasadd, Perurw 
Viswanadhan v. Pendala Narayana Das®, Othapurakkal Thakate 
Soopt v. Cherichil Pallikal Uppathumma?, and Venkatachale 
Reddiar v. Collector of Trichinopoly8. 

(Lord Russell of Ktllowen.—But how can the plaintiff be said 
to have had the necessary knowledge before 19297). 

He knew in 1924 that the account in which the trust moneys 
stood had been closed. All that he did not know was the nature 
of the transaction—namely, that no money had passed. But it was 
open to him in 1924, to take proceedings. 

But it is submitted, it is not Art. 120 but Art. 36. “For com- 
pensation for any malfeasance, misfeasance or non-feasance, 
independent of contract...... ” which applies to this case. For 
that article the period of limitation is only two years so that the 
suit is clearly barred. Finally it is submitted this suit is incom- 
petent because it was instituted without the consent of the 
Advocate-General under S. 92 of the Code of Civil Procedure. 

There was no appearance by or for the plaintiff-respondent. 

Their Lordships’ Judgment was delivered by 

Stim GEORGE RANKIN.—This appeal arises out of a suit filed 
on the Original Side of the High Court at Madras on 29th 
April, 1933, and is brought from the decree of an Appellate 
Bench dated 9th May, 1938, reversing a decision of Laksh- 
mana Rao, J., dated 27th March, 1936, whereby the suit had 
been dismissed. All the parties to the suit are Nattukottai 
Chettiars. The appellant is a firm which is known by the letters 
O. RM. O. M. SP., and which carries on business at Madras as 
bankers and moneylenders. It was the first defendant to the 
suit and it will be conveniently referred to as the appellant 


1. (1930) L.R 57 L.A. 325. "2. (1930) L.R. 58 I.A. 1. 

3. ILR. 1938 Mad. 586. -4 (1930) I.L.R. 12 Leb. 262. 
5. (1935) I.L.R. 14 Pat. 82% at p. 847. 6 A.I.R. 1938 Mad. 837. 

7. (1909) I.L.R. 33 Mad. 31. 8. (1914) IL.R. 38 Mad. 1064. 
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bank. The plaintif Nagappa and his younger brother Laksh- 
manan were the sons oftone Minakshisundaram, whose brother 
Subrahmanyam, though not an original defendant, was added 
as the second defendant to the suit by an order dated 24ih 
January, 1934. They were members of a joint Hindu family 
and had a family business in “piece-goods” (cloth) at Madras 
and other places—the plaintiff’s father’s share being 10 annas 
and Subrahmanyam’s 6 annas. After the death of the plain- 
tiff’s father in 1914 a partition of the assets of business was 
effected with tbe aid of certàin business friends and the terms 
of this arrangement were embodied in a yadast or note dated 
17th January, 1916, which the plaintiff signed on behalf of 
himself’ and his brother, who was then a minor. The main 
term was that the business should be taken over in its entirety 
by Subrahmanyam. It appears that the plaintiff’s father had 
been interested in two religious charities, one for the supply of 
water to worshippers at a certain place in the hills, and one for 
the supply of cloth for the purposes of a temple. Before the 
partition a sum of Rs. 2,030 had been credited in the books of 
the business to the temple and it was arranged at the time of 
the partition that the two branches of the family should 
provide in all a capital of Rs. 10,009 for each of these two 
charities. The shares in which they were to provide the money 
were five-eighths and _ three-eighths—i.e., 10 annas and 
6 annas, according to their shares in the business. As 
Rs. 2,000 had already been provided for the temple, the 
plaintifl’s branch had to find Rs. 5,000 for that and Rs. 6,250 
for the water charity. The yadast by Cl. 13 thereof 
provided that both branches of the family should manage 
and conduct the charities. Acting upon this arrangement 
the plaintiff drew and handed to his uncle, Subrahmanyam, 
two hundis, each dated 1st December, 1916, for the money 


which his branch had agreed to, find—that is, for Rs, 5,000 and, 


Rs. 6,250 respectively with interest at the Madras nadappw rate 
from 17th January, 1916, the date of the yadast. The plain- 
tiff had a banking account with the appellant firm and the 
bundis were drawn on that frm. Though made payable to 
bearer they were headed with the name of the cnarity concerned 
under the word “credit”—that is, showing the charity as the 
party or account in whose favour they were intended.” It is not 
necessary that the terms of the hundis should be here set out. 
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They were taken by Subrahmanyam to the appellant bank and 
on 11th September, 1917, the bank endorsed each with a state, 
ment that the amount with interest to date had been received. 
It is admitted that the bank credited these sums in each case to 
an account in the name of the charity concerned, though 
Subrahmanyam had had an account with the appellant bank 
since 6th January. 1917. The monies remained at the credit of 
the charities with the appellant firm until the 10th February, 
1920, by which time they amounted in all to Rs. 15,732-15-9. 
On that date they were transferred to the credit of Subrah- 
manyam’s account and the accounts in the name of the charities 
were closed. The transaction is clearly. and simply described in 
the Case of the appellant bank as follows:—A book entry of 
Rs. 15,70 ' was made in favour of the appellant bank thereby 
cancelling an overdraft of Subrahmanyam in the books of the 
appellant bank and the balance of Rs. 32-15-9 was paid to 
Subrahmanyam in cash. At the same time Subrahmanyam m 
his own books in his moneylending business opened new 
accounts in the names of the two charities—that is, Rs. 8,740-8-9 
in favour of one and Rs. 6,992-7-0 in favour of the other 
charity. ; 

To challenge this transaction is the purpose of the present 
suit. The plaintiff seeks to make the appellant bank liable to 
refund to the charities the money received by it in reduction of 
Subrahmanyam’s overdraft on the footing that this application 
of the money was a breach of trust on the part of Subrah- 
manyam of which the appellant bank had notice and by which 
the appellant bank has profited. ` 


Some evidence was given by a witness on behalf of the 
appellant bank to the effect that when Subrahmanyam first 
handed over the hundis and opened the two accounts in the 
name of the charities be had intimated ‘I shall take it whenever 
I want”. Their Lordships regard this evidence as unreliable. 
The witness also deposed that at the time of the transfer of the 
monies on 10th February, 1920, cash was actually borrowed 
from Marwaris, was paid to one Chidambaram on behalf of 
Subrahmanyam, repaid to the bank by him and repaid to the 
Marwaris by the bank on the same day. Their Lordships 
regard these statements as untrue and Ee are here mentioned 
only to be put aside. : 
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Admittedly, the substantial effect of the transaction of 
10th February, 1920, was to empty the charity accounts and 
to cancel Subrahmanyam’s overdraft. Though a Hindu reli- 
gious endowment is not technically for all purposes in the same 
position as an English trust and its property is not vested in its 
manager as trust property is vested in a trustee, such differences 
are of small importance for the purposes of the present case. 
Gray v. Johnston! and Coleman v. Bucks & Oxon Union Bank? 
were cited at the bar, but their Lordships do not consider that 
an examination of the case law is required to show that the 
appellant bank in appropriating the charity moneys to itself was 
taking a transfer of property which in equity it would be bound 
to restore to the charities unless it could show that Subrah- 
manyam had authority to use these funds to pay off his over- 
draft. In that event no doubt the transfer which seemed on its 
face to be highly improper would turn out to be justified. Their 
Lordships will assume that if the transfer was within 
Subrahmanyam’s authority, the appellant bank would not be 
liable to restore the money by reason merely that Subrahmanyam 
in exercising his authority had failed to pay due regard to the 
interests of the charities. But the appellant bank on the facts 
of this case is without defence upon the merits unless it first 
establishes that the transfer was within the authority of 
Subrahmanyam and not a breach of trust by him. It avails 
nothing to dispute whether the transfer was due more to 
Subrahmanyam’s desire to put his account in credit or to the 
bank’s desire to be repaid. 


It is said that Subrahmanyam had received from the 
plaintiff authority to do what he did. Upon this question and 
upon the question of limitation—in their Lordships’ opinion the 
only substantial questions in this case—it is necessary to notice 
some events which took place after the transfer had been made. 
Subrahmanyam’s account with the appellant bank is in evidence 
and while it shows a credit balance of Rs. 4,500 in May, 1920, 
it continues thereafter. to be in debit, the balances as struck rising 
in 1920 to Rs. 60,000, in April, 1921, to Rs. 1,12,680 and con- 
tinuing throughout the rest of that year in the neighbourhood 
of half alac. In 1924 the charities were no longer being kept 
up and before the end of 1925 an insolvency petition was 





1. (1868) L,R. 3 H.L. 1. 2. (1897). LR. 2 Ch. D. 243. 
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presented in the High Court which resulted in Subrahmanyam 
being adjudicated insolvent on 4th Jandary, 1926. It app ars 
that he had engaged in speculative purchases of immoveable 
property involving considerable sums. 


In 1924 the plaintiff came to know that the funds were no 
longer in deposit with the appellant bank and on Ist March of 
that year a letter written on the plaintiff’s behalf by an advocate 
claimed from Subrahmanyam the amount of the hundis with 
interest as having been deposited by the plaintiff and his younger 
brother in Subrahmanyam’s firm for the purposes of the 
charities at the nadappy rate of interest. This allegation was 
repeated incidentally in a plaint dated 25th April, 1924 (C. S. 
No. 328 of 1924) filed in the Madras High Court with reference 
to Subrahmanyam’s collections from the branches of the joint 
family business which had been partitioned by the yadast of 
17th January, 1916. Again in 1929 the plaintiff took steps in 
the insolvency to have it declared that the monies now in 
question did not pass to the Official Assignee as part of the 
estate of Subrahmanyam but were trust monies. He brought a 
motion to obtain a declaration to that effect on the footing that 
Subrahmanyam had withdrawn the: monies from the appellant 
bank and it is clear enough that this proceeding was taken and 
maintained upon the basis that Subrahmanyam. had been 
authorised to withdraw them. The motion failed on the 
ground (inter alia) that there were no assets left at the time 
of the insolvency which could be traced to the monies which had 
been withdrawn from the appellant bank. It is stated in the 
judgment of the learned Chief Justice in the present case that 
the plaintiff came to know in 1929 of the fact that the monies 
were not really withdrawn from the appellant bank in 1920 but 
were taken by the appellant bank in cancellation of Subrah- 


manyam’s overdraft so that the funds had disappeared 
altogether. 


The case made by the plaintiff in his pleading and by his 
own evidence in the present suit was different from his previous 
statements. It was to the effect that atthe time the charitable 
funds were constituted in 1916 it was agreed that they should 
be invested with a third party and not with Subrahmanyam; and 
that Subrahmanyam should not vary the investment without the 
plaintiff's consent. The learned trial: Judge im view of the 
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etter of lst’ March, 1924, which the plaintiff endeavoured to 
repudiate as a misintérpretation of his instructions to his 
advocate, disbelieved this part of the plaintiff's evidence and 


came to the following conclusion :— : 
“Under the circumstances it cannot reasonably be doubted that (Subrah- 
manyam) was authorised to invest the trust funds in his own business in 
consideration of his paying nadappu interest andthe amount in question was 
on the same day—ie., 10th February, 1920, credited by him in the accounts of 
the dkarmams in his books. The result of the transaction on either supposi- 
thon would be to transfer the trust money to the business of (Subrahmanyam) 
and he was acting within his rights in doing so”. 
The finding of fact as to the authority given to Subrah- 
manyam, contrary though it was to the plaintiff’s evidence, was 
not contested before the learned Chief Justice and Krishna- 


swami Ayyangar, J., oņ appeal. The Chief Justice states: 
“The trust funds were created and it is admitted that the second respon- 
dent (Subrahmanyam) being the uncle of the appellant (plaintiff) and much 
older was given the management of them. Itis also admitted that the second 
respondent (Subraħmanyam) was given the right of investing the trust 
funds in his own business if he so decided”. 
But the Appellate Bench did not consider that Subrah- 


manyam had acted within his authority :-— 


“There could be no investment of the trust monies in (Subrahmanyam’s) 


business unless they were replaced. They were not replaced and therefore 
there was no investment The first respondent (thatis the appellant benk) 
was not entitled to do what he did without being satisfied that the entries in 
(Subrahmanyam’s) books were going to be supported by cash. He took no 
steps to satisfy himself that this would be done. On the other hand he 
applied the trust monies for his own benefit knowing full well that (Subrah- 
manyam) was merely intending to constitute himself a debtor to the trusts”. 


“To invest the trust funds in his own business” is a 
phrasé which’ stands in need of some interpretation and it 
is possible that the trial Judge may have taken it too broadly 
and that the Appellate Bench may have taken it too narrowly. 
The burden of proving the nature and extent of the authority is 
on the appellant bank and the fact that the plaintiff’s evidence 
was not believed does not necessarily imply that the statements 


previously made by him in -the letter of Ist March, 1924, the. 


suit of 1924 and the insolvency proceedings. of 1929 can be 
accepted. Subrahmanyam was not called nor was his absence 
from the witness-box explained. The result is that there is no 
direct and reliable evidence as to what was said by the. plaintiff 
or his uncle on the subject of investment. It is to be inferred 
that the authority relied ypon'.is.an authority. given by . the 


plaintiff at -the- time of -handing oven the hundis. in 1916 or. 
51 
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1917—while he still bore the character of settlor and the endow- 
ment was not yet perfected. The trusts having arisen in 
connection with the family piece-goods business, it is not very 
difficult to suppose that Subrahmanyam who was to carry it on 
after the partition might be authorised to use the money in that 
business. It is a common practice among Chettiars to carry 
sums in their books to the credit of a charity without intending 
that the money should be set apart or taken out of the business. 
The present was a case in which the money was the money of 
the plaintiff and his brother and the business was to be their 
uncle’s, but this may not have been regarded as calling for a 
stricter system. Any wider authority to deal with the monies, 
even if alleged to have been given to the uncle, must, however, 
be established by the strictest proof. To arrive at a correct 
interpretation of the arrangement made, and to ascertain whe- 
ther it covered what was done by Subrahmanyam in February, 
1920, it is important to know what businesses he was engaged 
in at the time of the arrangement and to ascertain the character 
of the account into which the money went. In addition to con- 
tinuing the piece-goods business and collecting the assets of 
certain shops which are mentioned in the yadast, Subrah- 
manyam seems in 1917 to have done business of some sort at 
Penang. Whether his speculations in immoveable property had 
then begun it is not possible on the evidence to ascertain, though 
it appears in evidence that one large transaction of this character 
took place in May, 1920. . An account with the appellant bank 
called the “‘go-down” account was opened by Subrahmanyam in 
January, 1917, and would appear to have had reference to the 
piece-goods business. At some date before March, 1918, he 
began a moneylending business in Coral Merchant Street and in 
that month an account was opened with the appellant bank 
called the account of the “street shop” in connection with this 
business. The “go-down” account was closed in April, 1919, by 
a transfer to the “street shop” account of Rs. 4,401. From that 
date the latter account can only be described as Subrah- 
manyam’s “private account” to use the words of the Chief 
Justice, or as the appellant bank’s written statement calls it “his 
personal ledger in the defendant firm”. It is this account which 
was overdrawn in: February, 1920, and into which the charity 
money was paid, and'it was in the books .of the moneylending 
business or “street shop” that Subrahmanyam made credit 
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entries in favour of the charities and debited the bank’s account. 
What other books of account were kept by him does not appear. 
It is not possible on the evidence to ascertain that the overdraft 
outstanding on 10th February, 1920, had been incurred on 
account of the piece-goods business or the moneylending 
business or any other business in particular : still less can it be 
said that any particular business got the benefit of the charity 
money. Unless it can be held that the plaintiff at the time of 
handing over the hundis authorised his uncle to borrow the 
money and use it as he chose—whether for buying property, 
lending money, dealing in piece-goods or any other business 
purpose, the appellant bank has not shown the authority of 
Subrahmanyam to make the transfer of the 10th February, 1920, 
The learned Chief Justice may have gone too far if his language 
was intended to exclude all possibility of investing money in a 


business by paying off a liability of the business. It would not. 


be impossible to put a case in which a business in need of new 
stock or having occasion to acquire new premises paid for its 
requirements in the first instance by means of an overdraft. In 
such a case, a stranger finding money to discharge the overdraft 
might without difficulty be said to be investing money in the 
business. Their Lordships are not construing a document or 
even arriving at the terms of an oral bargain spoken to by 
reliable witnesses but are in the position of arriving at the facts 
of the case in the light of an admission made in the appellate 
Court; and they find it impossible to be satisfied that the 
discharge of an overdraft on this particular account comes 
within the scope or intention of .any authority given by the 
plaintiff “to invest the trust funds in his own business”. The 
disappearance of the money into this account would not among 
ordinary business men be deemed an “investment” of the money 
and the appellant bank has not succeeded in showing that 
Subrahmanyam in February, 1920, acted within any authority 
given to him when the hundis were handed over. . 


The question of limitation has next to be considered. The 
claim against the appellant bank is not that a breach of trust 
was committed by it but that it took the trust property by a 
transaction with Subrahmanyam which was a breach of trust 
on his part and with notice that it was a breach of trust, Their 
Lordships are of opinion that Art. 36 of the Limitation Act 
does not apply to the case and -that it comes under Art. 120 
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which prescribes a period of six years from the time “when the 
right to sue accrues”. The question is whether time began to 
run from 10th February, 1920, or from the date in 1929 when 
the plaintiff came to know that the money of the charities was 
set off against Subrahmanyam’s debt to the appellant bank 
upon his overdraft. The suit having being brought in 1933 it 
is necessary ‘for the plaintiff to be able to calculate the time 
from the later date. The language of Art. 120 makes no 
reference to the knowledge of the plaintiff and is in this respect 
in contrast with tbat of other articles, ¢.g., 90, 91, 92, 95, 96, 
114. On the other hand it was recognised by the Board in . 
Musommat Bolo v. Musammat Koklanl, that an infringement 
of the plaintiff’s right or at least a clear and unequivocal threat 
to infringe it is necessary before time begins to run against the 
plaintiff under tbe article. The Appellate Bench acted upon a 
principle which has been accepted as applicable to this article in 
a number of cases in several of the High Courts: Venkates- 
wara Aiyar v. Somasundaram Chettiar®, Peruri Viswanadham 
v. Pendela Narayana Das’, Lal Singh v. Jai Chandt, Mathura 
Singh v. Rama Rudra Prasad’, M. Basvayya v. Majeti 
Bapana®, In the last-mentioned case it was said that in cases 
in which the relief is sought on the’ ground of fraud, mis- 
conduct, mistake, etc.; it would appear that limitation is made 
to commence from the time when the fraud, misconduct or. 
mistake becomes known to the plaintiff. Such articles as 9u, 
91, 92, 95 and. 96 were mentioned by way of illustration of this 
principle, and it was considered that Art. 120 being an omnibus 
one the general expression employed in column 3 is necessitated 
by the variety of suits coming within its purview, in some only 
of which would fraud, misconduct or mistake be part of the 
cause of action. It was accordingly held that it would be in 
consonance with the scheme of the Act if the right to sue 
should be deemed to accrue under: Art. 120 from the time of 
the plaintiff’s knowledge of the fraud, misconduct or mistake 
where such a ground was the basis of the suit, Their Lord- 
ships can see some difficulties in this reasoning as a matter of 
interpretation of the language of the statute and had the matter 





1 (1930) L-R. 57 I.A. 325: 59 M L.J. 621: LL.R. 11 Lah, 657 (P.C.), - 
2. (1918) 44 Ind. Cas. 551. 3. A.I.R.( 1928) Mad. 837. 

A (1930) LL.R. 12 Lah. 262. “5. (1935) I.L.R. 14 Pat. 824. 

3 `~ 6. ALR 1930 Mad. 173: 58 MLJ. 349. as 
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been res integra they are not certain that this interpretation 
would have prevailed with them. But the decisions in India 
have established a rule of limitation under ‘Art. 120 by which 
the plaintiff in the cases to which the rule applies cannot be 
debarred of his remedy unless with knowledge of his rights he 
has been guilty of delay. The decisions which have been 
referred to were given in cases where the plaintiff sought to set 
aside a decree passed against him when a minor owing to the 
negligence of his guardian, or a mortgage of property which 
belonged not to the mortgagor but to a temple, or a transfer by 
a debtor to defeat his creditors. The subject-matter of the 
present suit is somewhat different but their Lordships are pre- 
pared to follow the principle of the Indian decisions in the 
present case and to hold that the suit is within time. 

It was suggested in the course of argument that the suit 
should only have been brought with the consent of the 
Advocate-General under S. 92 of the Code of Civil Procedure 
but their Lordships think it clear that no such consent is neces- 
sary in order that a trustee may recover trust property in the 
hands of a stranger to the trust. It was also contended thatan 
account should have been taken as to the monies expended by 
Subrahmanyam upon the charities up to the year 1924 after 
which he seems to have neglected them; but as no such point 
appears to have been taken in the High Court their Lordships 
do not think right to direct any such account. They will 
humbly advise His Majesty that the appeal should be dismissed. 
The first respondent entered an appearance but no case was 


lodged for any of the respondents. The first respondent will- 


get from the appellant firm such costs as he has incurred. 
Solicitors for Appellants: Messrs. Hy. S. L. Polak & Co. 
Solicitors for Respondent No. 1: Messrs. T. L. Wilson 
& Co. 
RCC. Appeal dismissed. 
K. S. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE PATANJALI SASTRI. l 
Jooluri Guruvayya .. Petitioner* (Plaintiff-Decree- 
a holder) 





V. 
The Official Receiver, Guntur. Respondent (Appellant). 
* QRP. No. 1133 of 1939, 30th August, 1940, 
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Provincial Insolvency Act (V of 1920), S. 28 (7) and 51 (1)—“Relation 
back” of order of adjudication to date of preseniation of petition—Effect on 
rights of creditor to amounts realised in execution between the two dates. 

Before an insolvency petition was admitted the judgment-debtors’ pro- 
perties were sold in execution of a decree and an amount was realised. The 
Official Receiver claimed the amount on the ground that the order of 
adjudication should be regarded es taking effect from the date of the pre- 
sentation of the insolvency petition. 

Held, that S. 28 (2) of the Provincial Insolvency Act excepts from its 
operation the other provisions of the Act including S. 51 and consequently 
the Official Receiver’s title to the property of the insolvent does not extend 
to the assests realised in the course of execution levied against the property 
of the insolvent before the date of the admission of the insolvency petition. 


Charansit Singh v. Sardar Mohammad, A.I.R. 1935 Lah. 690, approved. 

Petition under S. 25 of Act IX of 1887 praying that the 
High Court will be pleased to revise the order of the Court of 
the Subordinate Judge of Guntur dated 3rd March, 1939, and 
made, on Application by the Official Receiver, Guntur in S.C. 
S. No. 440 of 1933. 

N. Vasudeva Rao for Petitioner. 

Respondent not represented. 

The Court delivered the following 

JUDGMENT.—The petitioner obtained a decree against 
certain persons who were subsequently adjudicated insolvents. 
Before the insolvency petition was admitted, the judgment- 
debtors’ properties were sold in execution of the decree and a 
sum of about Rs. 666 was realised. The respondent who is the 
Official Receiver applied to the Court below for payment of this 
amount to him and the Court ordered payment accordingly. 

The petitioner assails the validity of this order as being 
contrary to S. 51 (1) of the Provincial Insolvency Act. Prima 
facte that section entitles the petitioner to the amount realised 
in execution of his decree, as it does not appear that the peti- 
tioner’s allegation in the counter petition filed in the lower court 
that the amount was realised before the admission of the insol- 
vency petition was controverted. But the respondent’s conten- 
tion which has found favour with the Court below is that by 
virtue of S. 28 (7), the order of adjudication should be regar- 
ded as taking effect from the date of the presentation of the 
insolvency petition and that therefore the respondent's title to 
that sum should prevail. 

No direct decision of this Court dealing with this point 
has been brought to my notice and it has to be decided with 
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reference to the relevant provisions of the Act. It is true that 
there are no words in S. 28 (7) making the operation of that 
provision subject to the other provisions of the Act, but the 
Official Receiver’s title to the property of the insolvent as on 
the date of the presentation of the insolvency petition rests on 
the combined operation of the provisions of S. 28 (2) and (7), 
and sub-S. (2) excepts from its operation the other provisions 
of the Act including S. 51. It is therefore quite clear that the 
Official Receiver’s title to the property of the insolvent does not 
extend to the assets realised, in the course of execution: levied 
against the property of the insolvent before the date of the 
admission of the insolvency petition. To hold otherwise would 
be to nullify the provisions of S. 51. The Lahore High Court 
has taken the same view in Charanjit Singh v. Sardar Moham- 
madi. 

The Civil Revision Petition is allowed with costs here and 
below. 


K. S. Petition alowed. 


——— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTICE KING. 
Bijjala Pedda Bali Reddi .. Appellant* (Respondent) 
v. : 
Bathula Chinna Nagi Reddi and Respondents (Petitioners). 
others. 

Civil Procedure Code (V of 1908), S. 151— Order under to make restin- 
tion—Appealability. 

Ifa party is ordered under S. 151 of the Code of Civil Procedure to 
make restitution he will have a right of appeal from such order. 

Ayyasami Aiyar v. Sivahki Ammal, (1932) 65 M.L.J. 407: I.L.R. 55 Mad. 
909, applied. 

Appeal against the order of the Court of the Subordinate 
Judge of Kurnool dated 8th February, 1939 and passed in A.S. 
No. 116 of 1938 (A. S. No. 56 of 1938, District Court) pre- 
ferred against the order of the Court of the District Munsif of 
Nandyal dated 21st March, 1938 and made in I. A. No. 512 of 
1932 in O. S. No. 1382 of 1930. 

A. C. Sampath Aiyangar for Appellant. 


M. S. Ramachandra Rao for Respondent. 
set a E a a a Se ert 
1, AIR. 1935 Lab, 690. 

t C.M.S.A. Na. 57 of 1939. Hh September, 1940, 


Bali Reddi 
v. 
Nagi Reddi 
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The Court delivered the following 

JupGmMENT.—It is argued in second appeal that no appea 
lay to the first appellate Court. For this argument authority 
can no doubt be cited, Lahore and Patna, but in Madras I am 
bound by Ayyasami Aiyar v. Sivakki Ammali, This authority 
lays it down that when a Court calls upon a surety to carry out 
the terms of his bond—ant does so not under the strict terms 
of S. 145, Civil Procedure Code, but under the inherent powers 
given it by S. 151, Civil Procedure Code, the right of appeal 
which the surety would have had under S. 145 is notlost to him 
under S. 151. The same principle clearly applies to an order 


‘under S. 151 read with S. 144. Ifa party is ordered under 


S. 151 to make restitution he must: have a right of appeal. 
That the proceedings ih the present case were analogous to 
proceedings under S. 144 cannot be doubted. The appeal to 
the first appellate Court was therefore competent. The first 
appellate Court reversed the Court of First Instance on ques- 
tions of fact which cannot now be challenged. This appeal 
accordingly fails and is dismissed with costs. 


K. S. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— Sm ALFRED Henry LionEL Leaca, Chief 
Justice, AND MR. JUSTICE KRISHNASWAMI AIYANGAR, 


Nanjappa Chetty .. Appelani* (Appellani— 
Plaintif). 
v. ' 
Perumal Chettiar and others .. Respondents (Respondents 


—Defendants 2 to 4.) 


Land Acquisition Act, S. 30—Dispuie as to title between N and P— 
Reference under S. 30, by Collector, to District Judge—Decision of the Dis- 
trict Judge in favour of of P—N ex parte—Later suit by N to set aside rent 
sale in favour of P—The claim barred by res judicata. 

A decision by a District Judge on a reference to him under S. 30 of the 
Land Acquisition Act on the question of title to the acquired land is a deci- 
sion of a competent Court and operates as res judicata in a subsequent civil 
suit. 

Where a holding of N wa sold under the provisions of S. 112 of the 
Madras Estates Land Act and purchased by P's predecessor-in-title and 
subsequently the Government acquired a portion of the holding under 
the Land- Acquisition Act and N and P each claimed the compensation 


1. (1932) I.L.R. 56 Mad. 909: 65 M.L.J. 407. 
* L, P. A; No. 3 of 1940. 14th November, 1940, 
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amount, a decision by the District Judge on a reference to him that P is the 
owner and entitled to it optrates as res judicata and it is not open to N to 
raise the question of title later in a suit to set aside the sale as void for want 
of notice to him, though N was ex parte before the District Judge. 


Appeal under Cl. 15 of the Letters Patent from the judg- 
ment of the Hon’ble Mr. Justice Patanjali Sastri dated 10th 
October, 1939 and passed in S. A. No. 45 of 1938 preferred to 
the High Court against the decree of the District Court of 
Salem in A. S. No. 33 of 1935 preferred against the decree of 
the Court of the Subordinate Judge of Salem in O. S. No. 65 
of 1931. 

D. Ramaswami Aiyangar for Appellant. 

T. M. Krishnaswami Aiyar and M. Sundaram Atyar for 
Respondents. 

The judgment of. the Court was delivered by 
l The Chief Justice.—This appeal arises out of a suit filed 
by the appellant in the Court of the Subordinate Judge of 
Salem. The Subordinate Judge held that the appellant’s claim 
was barred by the doctrine of res judicata. . This decision was 
concurred in by the District Judge of Salem to whom the 
appellant appealed. The appellant then filed a second appeal to 
this Court. .The appeal was heard by Patanjali Sastri, J., who 
without hesitation agreed with the District Judge. The learned 
Judge having given a certificate under Cl. 15 of the Letters 
Patent this Court is called upon to give the question further 
consideration. We also haye no hesitation in rejecting the 
‚appeal, and we are bound to say that it is regrettable that this 
question which presents no difficulty should have occupied so 
much judicial time and involved the expenditure of so much 
money. 

The facts are these. The appellant, the first respondent 
and the third respondent are brothers who were joint until 
1925. In that year a partition took place and the appellant 
received as part of his share ‘60 of an acre of ryoti land in 

-the Salem District, On the 29th December, 1926 the land- 
holder, who is the second respondent in this appeal, caused the 
land to be sold for arrears of rent under the provisions of 
S. 112 of the Madras Estates Land Act, 1908. The property 
was bought by one Jailabdeen Sahib who was the first defen- 
dant in the suit, but is not a party to this appeal. A sale 
certificate was issued to the purchaser on the 4th March, 1927 


and on the Ist July of that year he sold the land to the first 
52 e 


Leach, C.J. 
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respondent. Later in the year the Government acquired a 
portion of the land—:03 of an acre—for the purpose of the 
construction of a public road. The appellant claimed to be 
entitled to the compensation money and a similar claim was 
preferred by the first respondent. The result was that the Land 
Acquisition Officer referred the dispute for decision to the 
District Judge of Salem under the provisions of 5. 3J of the 
Land Acquisition Act, 1894. The appellant failed to appear 
before the District Judge when the case was fixed for decision 
on the question of title to the land and the District Judge 
decided that the first respondent was the owner and therefore 
entitled to the compensation money. The reason which has 
been given for the non-appearance of the appellant before the 
District Judge is that he was contemplating filing a suit to set 
aside the sale of the whole parcel of land by the Revenue Court, 
but we fail to see what bearing this has on the question which 
the Court is called upon to decide. On the 20th December, 
1929, that is, after the decision of the District Judge, the appel- 
lant filed a suit in the Court of the Subordinate Judge of Salem 
for a declaration that the sale by the Revenue Court for arrears 
of rent was null and void. The first respondent pleaded inter 
alia that the suit did not lie because the decision of the District 
Judge in the land acquisition proceedings had finally decided 
the question. The Subordinate Judge held that the sale was 
void because notice had not been served on the appellant as 
required by S. 112 of the Madras Estates Land Act, but he 
accepted the first respondent’s argument that the doctrine of 
res judicata applied, and, as we have indicated, this opinion has 
been shared by the District Judge and by Patanjali Sastri, Ji 
The learned Judge relied on the decision of the Privy 
Council in Ramachandra Rao v. Ramachandra Raol. In view 
of that decision which was affirmed by the Judicial Committee in 
Bhagwati v. Ram Kali®, there can be no doubt that the decision 
of the District Judge must be taken as a decision of a Court of 
competent jurisdiction, and as it finally decided the question of 
the title to the land in the land acquisition proceedings it is not 
open to the appellant to question it here. The appellant had 
full opportunity to contest the first respondent’s title to the land 
before the District Judge in the case before him under S. 30 of 





1. (1922) 43 MLL.J. 78: I.L.R. 45 Mad. 320: L.R 49 LA, 129 (P.C). 
2 (1939) 2 MLJ. 98: L.R. 661A. 145: LL.R. 1939 All, 460 (P.C.). 
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the Land Acquisition Act. If he wished to maintain his claim 
to ihe compensation tnoney the proper course was to adduce 
evidence to prove that the sale was void and therefore the first 
respondent had obtained no title to the land, but instead of 
doing this he stood aside and allowed his brother to establish 
unchallenged the right which he claimed. 

For these reasons the appeal will be dismissed with costs in 
favour of the first respondent. 

a “SVV. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE PATANJALI SASTRI, 

The Palghat Electric Corporation Ltd., 


at Koppam, Palghat .. Petitioner (Defen- 
dant). 
V. 
T. N. Veeraraghava Aiyar .. Respondent (Plaintif). 


Electricity supply—Rules relating to—Terms and conditions for supply 
of energy to consumers: Part II r. 1 (e)—"“Commercial premises"—M caning 
Premises used as coffee hotel, whether “commercial premises” —Over- 
charges paid by consumer—Righi to recover. 

“Commercial premises” means in the context of the classification rules 
for electric supply by the petitioner-company nothing more than “premises 
used for purposes of business”. The words are not intended to be under- 
stood in contradistinction to “trade premises”. \ccordingly premises used 
for running acoffee hotel must be regarded as commercial premises for 
purposes of fixing rates for supply of electric energy. 

It is settled law that over-charges made in violation of an obligation im- 
posed upon public utility companies to charge only at certain specified rates 
are recoverable as “money had and received.” 

Parker v. The Great Western Railway, Co. (1844)7 Man & G. 253: 135 
ER. 107, relied on. 
` Petition under S. 25 of Act IX of 1887 praying that the 
High Court will be pleased to revise the decree of the Court of 
the District Munsif of Palghat in S. C. S. No. 921 of 1935. 

K. V. Gopalakrishna Nair for Petitioner. 

C. K. Viswanatha Aiyar for Respondent. 

The Court delivered the following 

JUDGMENT.—This is a revision petition preferred by the 
Palghat Electric Corporation Limited against the decree direc- 
ting the refund to the respondent, a consumer of eléctricity in 





"C. R P. No. 431 of 1937. 15th August, 1940, 
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Palghat town, of the over-charge alleged to have been collected 
from him. ' 


Two contentions have been urged for the petitioner, namely 
(1) that the premises where the respondent is running a coffee 
hotel cannot be regarded as ‘commercial premises’ so as to fall 
under r. 1, CL (¢) of Part II of the Rules relating to the terms 
and conditions under which the petitioner-company supplies 
eleciric energy in the town of Palghat and (2) that the alleged 
excess payments made by the respondent to the petitioner-com- 
pany from 14th February, 1934 till 27th February, 1935 were 
voluntary payments and therefore are not recoverable. 


Learned counsel for the petitioner argued that the term 
‘commercial premises’ must be understood in the light of the 
well-marked distinction between the terms ‘commerce’ and 
‘trade’. ‘Commerce’ it was said, denotes large scale import and 
export dealings with foreign countries, while ‘trade’, signifies 
mercantile operations on a smaller scale within the country 
itself. Counsel referred in support of this coniention to Whar- 
ton’s Law Lexicon and Oxford English Dictionary. I am unable 
to accept this contention. Whatever may be the distinction in 
meaning between the terms ‘commerce’ and ‘trade’, I cannot 
agree that the term ‘commercial premises’ used in classifying 
tenements for purposes of fixing rates for supply of electric 
energy was intended to be understood in contradistinction to 
‘trade premises.’ I am of opinion that the classification in the 
Rule is clearly intended to include premises where business such 
as that of the respondent is carried on. It would indeed be odd 
if the provision of the cheaper rate of charge were intended for 
big export and import houses of which there may be few or 
none in the place which the petitioner’s undertaking was inten- 
ded to serve and not for the benefit of the numerous shops and 
other business premises which are io be found in the locality. 
The adjective ‘commercial’ is commonly used in a wide sense, 
without any exclusive reference to large scale international 
operations of export or import. I think therefore that ‘com- 
mercial premises’ means in the context of the classification rules 
nothing more than premises used for purposes of business. 


The gecond contention of petitioner’s learned counsel seems 
to me to be equally untenable. The correspondence that passed 
between the company and the respondent (Exs. I, I-a, II and 
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Il-a) leaves no room for doubt that the respondent claimed 
from the beginning of the period in question that he should be 
charged no more than the ‘commercial rate’ of three annas per 
unit and was not prepared to pay anythihg more for the supply 
of electric energy to his premises. The company replied that 
the respondent’s ‘request’? was under consideration and it was 
only in May, 1935, more than a year after the respondent raised 
the question, that the company definitely informed him that his 
premises could not be classed as ‘commercial premises’. In these 
circumstances, the higher rate charged and paid in the meantime 
could only be regarded as payments made under protest and not 
voluntary payments. The company were admittedly bound by 
the terms of their undertaking to supply electric energy accor- 
ding to the rates provided for the various classes of premises as 
classified in these rules, and if the respondent’s premises fell 
within the description of ‘commercial premises’, he was entitled 
to claim supply of energy at the favourable rate of three annas 
per unit and any sum charged in excess must clearly be refunded 
to him. It is settled law that over-charges made in violation of 
an obligation imposed upon public utility companies to charge 
only at certain specified rates are recoverable as ‘money had and 
received’. See Parker v. The Great Western Railway Co.1 
where it was held that payments “made in order to induce the 
company (a railway company) to do that which they were 
bound to do without them” were not voluntary. 


The petitioner’s counsel relied upon, Chairman, Municipal 
Council, Rajahmundry v. Subba Rao? which related to payments 
of profession tax to a Municipal Council. The circumstances 
in which the payments were made are clearly distinguishable 
from those of the present case. The decision, therefore, has no 
application. 

The Civil Revision Petition fails and is dismissed with 
costs. 


K S. -Petition dismissed. 





L (1844) 7 Man & G, 283: 135 ER. 107.. 0 
2. (1937) 1 M.L.J. 496. 


414 THE MADRAS LAW JOURNAL REPORTS. [194i 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Jusricz MockETT AND MR. JUSTICE 
WADSWORTH. 
S. Ramasubba Aiyar and another .. Petitioners* (Plaintiffs) 
v. 
Ayyalu Naidu and another .. Respondents (Defen- 
l danis 1 and 2). 


Court-Fees Act (VII of 1870), S. 7, cl. 4-A—Swi by worshippers for 
cancellation of decree as not binding upon temple —Trustee of temple charged 
with collusion in the matter of the decree—Trustes defendant in the repre- 
sentative suit—Court-fees—Test—Substance of prayer. 

Where plaintiffs, presumably representing the general body of worabip- 
pers, sued for a declaration that a decree obtained against the temple 
trustee by a grocer, who had supplied goods to the temple was collusive and 
hence was not binding upon the temple, on the question whether the suit was 
governed by S. 7, cl. 4-A of the Court-Fees Act, 

Held, that in spite of putting both the temple and its present trustee in 
the array of defendants, the plaintiffs were in substance praying on 
behalf of the temple for cancellation of a decree obtained against 
the temple and that as observed in Chidamboranatha Thambiran v. 
Nallasiva Mudaliar, (1917) I.L.R. 41 Mad, 124: 33 M.L.J. 357 the plaintiffs, 
though their position gave them an interest sufficient to justify the 
filing of a suit independently of the trustee, really sued in the right of the 
temple and its trustee and hence they should not be permitted to escape 
froin the natural consequences of their snit by arraying the temple and its 
trustee amongst the defendants. Therefore they should pay a Court-fee 
under S. 7, cl. 4-A. 


Petition under Ss. 115 of Act V of 1908 and 224 of the 
Government of India Act, praying that the High Court will be 
pleased to revise the order of the Court of the Subordinate 
Judge of Mayavaram dated 16th September, 1940 and made on 


_ the plaint presented on 7th September, 1940, to the said Court. 


Mockett, J. 


V. N. Venkatavaradachariar for Petitioners. 
The Government Pleader (B. Sttarama Rao), K. S. Desi- 
kan and S. Sankara Aiyar for Respondents. 


The Court delivered the following 

Jupcments. Mockett,/.—This is a petition seeking to 
revise anorder of the learned Subordinate Judge of Mayavaram 
and it involves a question under the Court Fees Act. The 
point may be shortly stated. The petitioners contend that they 
should pay a Court-fee under Art. 17-A (1) of the Act and 
the learned Judge has held that the fee should be paid under 





* CRP. No. 1820 of 1940, ic : 10th January, 194}. 
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8.7, cL 4A. The history of this matter, so far as it is 
relevant, is as follows: It appears that one Ayyalu Naidu, a 
grocer, brought a suit against the temple of .Sri Mayuranatha- 
swami Abisheka Kattalai represented by its hereditary trustee 
Srila Sri Ambalavana Pandarasannadhi and against Sri la Sri 
Ambalavana Pandarasannadhi himself. The suit was founded 
upon a promissory note, and the promissory note had been 
executed by the trustee in respect of goods supplied by the 
plaintiff. The end of the suit was that the plaintiff obtained a 
decree against the temple properties alone and did not press the 
suit against the trustee against whom the suit was dismissed. 
The petitioners betore us are three worshippers of the temple 
and they have filed the suit now under consideration in which 
they impugn the decree passed against the temple shortly on the 
ground that the trustee was not looking after the temple’s 
interests but allowed the temple to be sacrificed in return for 
himself being exonerated, and we have to consider exactly what 
it is that that the plaintiffs have prayed for in this suit. After 
setting out the facts which I have shortly narrated and alleging 
collusion between Ayyalu Naidu and the trustee, they finally 
conclude their plaint with the following prayer: 

“ The plaintiffs therefore pray that this Hosourable Court may be 
pleased to pass a decree (a) declaring that the decree in O. S. No. 22 of 
1937 on the file of this Court is not binding on the second defendant herein 


(b) directing the first defendant to pay the plaintiffs the costs of this suit 
and (c) granting the plaintiffs such further or other reliefs etc.” 


The Subordinate Judge has held that, however worded, 
this is in substance and in effect a prayer for the cancellation of 
the decree and that therefore S. 7, cL 4-A was applicable. 

It has been argued before us that that view is wrong 
because this is a prayer for a decree “declaring that the decree 


in O.S.No. 22 of 1937 is not binding on the second defendant” 


and that therefore Art. 17-A (1) is the appropriate article. I 
have felt some difficultly in approaching this case owing to the 
position of the petitioners, the plaintiffs in this suit. I find it 
difficult to understand what their position is. They do not 
claim any personal benefit. It is not a case of a suit by a 
worshipper who claims that he has been excluded from his 
rights aga worshipper. It is not a suit under S. 92 of the 
Civil Procedure Code, in which a worshipper seeks various 
remedies that are provided against trustees. It would appear 
that the position of the plaintiffs can only be regularised by 


Mockett, Je 


Ramasubba 


T. 
v. 
Naldo. 


Mockett, J. 
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leave of the Court under O. 1, r. 8. Before us the petitionérs 
were inclined to concede that they are three of numerous persons 
and the numerous persons are the worshippers having the same 
interest in this suit and that they are suing representing all 
other persons like themselves. Later this aspect may become 
material in the Court below, but I mention it because there is 
no doubt whatever and there is ample authority for the position,. 
that in order to decide a matter of Court-fee, the Court is 
entitled to examine the substance of the suit, and obviously, in 
order to examine the substance of the suit, the position of the 
parties thereto, and particularly in this case of the plaintiffs, 
must necessarily be defined. What is it that the plaintiffs here 
are;seeking todo? They are asking that the decree passed in 
the previous suit should be declared to be not binding. They 
have made in this suit both the temple and the trustee himself 
parties. In my view, the position of the plaintiffs is clear. 
They have come forward to represent the temple itself. If they 
seek to sue as individuals only it would seem that an impossible 
position arises, because there would be nothing to prevent other 
worshippers coming forward and asking for declarations in 
other terms. If authority is required for the proposition that 
the substance of the suit must be regarded, it is to be found in 
two.cases in this High Court—Arunachalom Chetii v. Ranga- 
swami Pillai! and Ramaswami Aiyangar v. Rangachariar®, The 
learned Counsel for the petitioners has not contended that the 
substance of the suit is not an extremely relevant consideration. 
There is another group of cases which assist him in this matter, 
of which Manikka Vasaka Desikar alias Gnanasambanda Pan- 
dara Sannadhi v. Balagopalakrishna Chetis8, is an example. The 
effect of this case is that a trustee, who seeks not to be bound 
by a decree, cannot raise that contention in execution, but must 
bring a suit to set the decree aside. There is no direct 
authority on the position before us, but our attention has been 
drawn to one or two cases. I propose to confine my remarks 
to the decisions of this High Court, because no decision of any 
other High Court has rendered me any assistance. Vatlabha- 
charyulu v. Ronagacheryulut, was a suit by reversioners for a 
declaration that a decree obtained against the widow of the last 





e1, (1914) 28 MLL.J. 118: I.L.R. 38 Mad. 922 (F.B:). i 
2. (1940) 1 M.L,J. 32: LL.R. 1940. Mad. 259 at 277. 
_ 3. (1906) 16 M.L-J. 415: I.L.R. 29 Mad, 553, 
~ á. (1936) 45 L,W. 380. 
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male holder was collusive and not binding, and in that case a 
question arose as to wifether the decree was governed by S. 7, 
4 (c) of the Court-Fees. Act or S. 7, 4-A as amended in 
Madras. 


It may be convenient at this stage to set out the articles 
and sections with which we are concerned. Art. 17-A (1) 
teads as follows: : 

“To obtain a declaratory decree where no consequential relief is 
prayed”. 

S. 7, 4A reads: 

“ Ina suit for cancellation of a decree for money or other property 
having a money value, or other document securing money or other property 
having such value. . . . . n 

Venkataramana Rao, J., in Vallabhacharyulu v. Ranga- 
charyulul, took the view that in eases where the decree does 
not cast an obligation on persons as parties, though there is a 
decree on the estate in which they bave an interest under 
the general law, they do not require cancellation. but 
only a declaration that the decree is not binding on their 
interests. In my view a reversionary suit such as is dealt 
with by the learned Judge is in a totally different category to 
suits such as the present where persons come forward, as in 
this case, and virtually say that, as representing the particular 
entity—and a temple is an example of an entity that must be 
represented—they claim to havea decree against it cancelled. 

_ That is a very different position from a reversioner who only 
asks that a decree against the widow should be declared to be 
invalid. ‘In Venkatalal v. Kosaldasu Bawaji®, the plaintiff 
again had a beneficial interest in the surplus. No case has been 
cited to us in which the plaintiff who seeks to have a decree 
declared invalid has had no pergonal:interest whatever in the 
result. 


The learned Government Pleader has put his argument in 
this manner. He says that the substance of the suit has got to 
be considered and that this is not a case where the temple was 
not at all represented in the beginning. He has referred us to 
several cases of which Chsdambaranatha Thambiran v. Nallasiva 
M udaliar3, which was also cited by the appellants, is an interest- 
ing example because that shows that persons in the position of 





1. (1936) 45 L.W. 380. 2. (1930) 61 M.L.J. 39. 
3. (1917) 33 M.L.J, 357: I.L.R. 41 Mad. 124. 
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disciples of a mutt—and it is not unlike the position of wor- 
shippers of a temple—come under the category of parties who 
can stte within the provisions of O. 1, r. 8. Generally, the view 
I take of this case is that it does not leave much room for any 
very erudite argument. I think that the test pressed by the 
learned Government Pleader solves any difficulty. What are 
the fac? Here, a grocer obtained a decree against a temple 
and it is alleged—and I emphasise that I am only setting out 
the pleading—in collusion with the trustee. Unless there is 
intervention through Court it is obvious that there is nothing to 
stop that decree being executed. Intervention comes from 
worshippers and they come forward, in my opinion, not to ask 
that the decree shall not be binding on the temple, but, as re- 
presenting the temple, that it should be cancelled, and I find it 
very difficult to understand how they can be before the Court 
in any other capacity. That is shortly the basis of the décision 
of the lower Court and I think that decision is correct. The 
position of the petitioners under O. 1, r. 8, as I have already 
indicated, may require a decision later on by the lower Court, 
and nothing I have said is intended to affect their position 
except so far as it is relevant to this judgment. 


In my view this petition should be dismissed with costs, 
one set to be divided between the first respondent and the 
Government Pleader. The original plaint will be returned to 
the petitioners, who will have two month’s time for payment of 
the court-fee. 


Wadsworth, J—I agree. I wish to add only a very few 
words. It seems to me to be well settled that when 4 gets a 
decree against B and B or his representative wishes to get rid 
of that decree B must pay court-fee as for the cancellation of 
the decree, whether be drafts his prayer openly as one for 
cancellation or whether he disguises it in the form of a prayer 
for a declaration. If the decree obtained by A against B 
adversely affects the interests of C, C may apply for a declara- 
tion that the decree against B is not binding upon himself, and 
in such a suit there is no question of cancellation and the suit 
can be valued as for a declaration. Here we are concerned 
with a suit by the plaintiffs, presumably representing the 
general body of worshippers, for a declaration that the decree 
obtained by the first defendant against the second defendant, 
the temple, is not binding upon the temple. The plaintiffs do 
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not ask for the protection of any interest of their own. By the 
simple device of putting both the temple and its present trustee 
into the array of defendants they hope to disguise the fact that 
they are in substance praying on behalf of the temple for the 
cancellation of a decree obtained against that temple. To my 
mind, as was observed in Chidambaranatha Thambiran v. N alla- 
siva Mudaltar!, the plaintiffs, though their position gives them 
an interest sufficient to justify the filing of a suit independently 
of the trustee, really sue only in the right of the temple and its 
trustee; and they should not be permitted to escape from the 
natural consequences of their suit by arraying the temple and 
its trustee amongst the defendants, instead of their being co- 
plaintiffs as in theory they ought to have been. I agree there- 
fore with the decision of my learned brother. 

K. C. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR, Justice HoRWIL::: | 
Ramanujam Appalaswamy  .. Petitioners* (‘Accused). 
and others. ; 


Companies Act (VII of 1913), S. 76 (2) and 131—Directors of company 
— Failure to call general body meeting within time—Condonaiton by Regis- 
trar of Joint Stock Com panies—Delay in filing balance sheet— Conviction for 
offences under Ss. 76 (2) and 131—Sstaimabdility. 

The accused were convicted under S. 76 (2) of the Companies Act for 
not holding a, general meeting of the company of which they were the 
directors within eighteen months of the date of the incorporation. They 
.were also convicted under S. 131 of the Companies Act for not having laid 
before the general body within eighteen months of the incorporation of the 
company a balance sheet. It was shown that in reply to a letter from the 

' company the Registrar of Joint Stock Companies had condoned the delay in 
the following terms: The delay in holing the general meeting is condoned 
and the list of members and summary is filed this time”. “ 

Held, that inasmuch as the letter of the Registrar condaned the failúre 
of the accused to holda general meeting they were not liable to be convicted 
under S. 76 (2) of the Companies Act. ; 

Held further, that as the Registrar had condoned the delay in holding 
the general meeting he should be deemed to have condoned the delay in 
filing the balance sheet before the general body at its meeting and that the 
accused were not liable to be convicted under S. 131 of the Companies Act. 


Petitions under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying that the High Court will be pleased 


1. (1917) 33 MLJ. 357: LL.R. 41 Mad. 124." 


` æ Cri. R Cases Nos. 789 and 790 of 1940 
(Ctl. R. Petitions Nos: 744 and 745 of 1940). 29th January, 1941. ` 
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to revise the judgments of the Court of the Sub-Divisional ` 
Magistrate. of Vizianagaram dated 2nd “September, 1940 and 
passed in C. C. Nos. 90 and 89 of 1940 respectively. 

S. Suryaprakasam for Petitioners. 

K. Venkataraghavachari for The Public Prosecutor for 
the Crown. 

The Court passed the following order 


Criminal Revision Case No. 789 of 1940. 


The petitioners were convicted by the Sub-Divisional 
Magistrate, Vizianagaram under S.76 (2) of the Indian 
Companies Act for not holding a general meeting of the Com- 
pany of which they are the directors within 18 months from 
the date of the incorporation; and they have been sentenced to 
a fine of Rs. 50 each. 

One of the defences of the petitioners was that the 
Registrar had condoned the delay. He was examined as a 
witness and he says: 

“List of members and summary of share a under S. 32 was 


delayed. The Registrar of Joint Stock Companies condoned that delay. 
That has nothing to do with the subject-matter of this case” 


The letter of the Registrar, which is Ex. I, says in para- 
graph 2: 

“The delay in holding the general meeting is condoned and the list of 
members and summary is filed this time.” 

This letter would appear to condone the failure of the 
petitioners and the other directors to hold a general meeting 
within 18 months as required by S. 76. 

The learned Sub-Divisional Magistrate, in convicting the 
petitioner says: 

“The letter dated 14th March, 1940 (Ex.I-a) of the Company to the 
Assistant Registrar (P-W. 1) is about the list of annual members and sum- 
mary and notice of change in directors. The letter R. C. No. 72 of 1940 
dated 7th May, 1940 of the Assistant Registrar is a reply to Ex. I-a. The 


Assistant Registrar stated that the condonation was of the delay in filing the 
annual list of members and summary only.” 


It is true that the directors did not ask expressly in their 
letter Ex. I-a, to have their delay in holding a general meeting 
condoned; but the Assistant Registrar, who knew that he would 
have to condone the failure to hold a general meeting if he had 
to condone.the delay in sending up a list of members and sum- 
mary, also condoned the delay in holding a general meeting. 
This is clear from Ex. I. The learned Sub-Divisional Magis- 


4 
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trate therefore found the petitioners guilty under a misappre- 
hension. s bg 

I have asked the learned counsel for the petitioners—as 
well as the learned Public Prosecutor—whether there is any 
provision in the Companies Act whereby the Registrar can 
condone the delay in holding a general meeting, and they have 
been unable to point out any such provision. S. 131 enables the 
Registrar to condone only the sending up of balance sheets. It 
was not however contended in the lower Court that the 
Registrar had no such power; and so I do not think that any 
decision on that point is called for here. 

The Criminal Revision case is allowed and the conviction 
and sentence are set aside. i 

Criminal Revision Case No. 790 of 1940. 

This case is connected with Crl. R. C. No. 789. The peti- 
tioners have been convicted under S. 131 of the Indian 
Companies Act of not having laid before the general body 
within 18 imonths of the incorporation of the Company a 
balance sheet. As has been found in Crl. R. C. No. 789 the 
Registrar condoned the delay in holding a general meeting. He 
must therefore be deemed to have condoned the delay in filing 
a balance sheet before the general body at its meeting. The 
acquittal of the petitioners in the connected case implies that 
they are not guilty of the offences with which they have been 
charged in this case. 

This Criminal Revision Case is therefore allowed and the 
conviction and sentence are set aside. 

B. V. V. Petitions allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mrk. Justice HoRwILL, 


Pothapu Timma Reddi -. Accused" 
v. 
Kondalu Rami Reddi .. Complainant. 


Criminal Procedure Code (V of 1898), S. 523—Discretion of Magisirate 
—Complaini for offence under S. 411 Indian Penal Code—Offence committed 
found to be one under S. 403 Indian Penal Code—Order for return of cattle 
seised to—Complainant—Propriety of order. 





* Cr. R. Case No. 1006 of 1940 
(Case Referred No. 43 of 1940). 23rd January, 1941. 
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, Where a case is struck off as being of a civil nature, it means that the 
Magistrate has come to the conclusion that a criminal offence has not been 
made out and that it is only after adjudication by a Civil Court that the 
ownership of the property can be determined. He-is therefore bound to 
return the property to the person from whom itis taken and so direct the 
complainant to have recourse to a Civil Court if he is so advised. Where, 
however, the Magistrate is of opinion that an offence has been made ont, 
but that it was one of criminal misappropriation under S. 403, Indian Penal 
Code and not of receipt of stolen property knowing or having reason to 
believe the same to be stolen under S. 411. Indian Penal Code, he hasa dis- 
cretion under S. 523, Criminal Procedure Code, in disposing of the property 
forming the subject-matter of the complaint, and it is open to him in the 
exercise of such discretion to hand over the property to the complainant. 


Paidi Subbayya v. Emperor, (1939) M.W.N. 739, distinguished. 
Case referred for the orders of the High Court under 
S. 438 of the Code of Criminal Procedure by the District 


Magistrate of Cuddapah in his letter Ref. C. 1 No. Mee) 
dated 15th November, 1940. 


Accused not represented. 
P. Chandra Reddi for Complainant. 
The Public Prosecutor for the Crown. 


The Court passed the following 

OrpER.—One Kondalu Rami Reddi was given possession 
of a cow and a calf by its owner for the purpose of grazing in 
a certain forest. While there, this cow and calf were missing 
and the information of the complainant was-that it had been 
stolen by Sugalis. According to the facts found during the 
police enquiry, the complainant searched for these cattle for 
many months and at last traced them to the house of the 
accused. The accused said ‘that the cow and calf were his and 
that'he purchased them long before from some Sugalis. As he 
would not return them, the complainant informed the police, 
who investigated this as an offence coming under S. 411, Indian 
Penal Code. They came to the conclusion, upon the acceptance 
of certain information, that the offence committed was not one 
punishable under S. 411, Indian Penal Code, but one under 
S. 403, Indian Penal Code, which is criminal misappropriation. 
This offence is not cognizable and so the police sent a referred 
charge sheet to that effect. The Magistrate agreed with the 
police and ordered the cattle to be returned to the complainant. 
The accused preferred an appeal to the District Magistrate, who, 
as no appeal lay, had to dismiss it; but he nevertheless consi- 
dered that the Taluk Magistrate had erred in not returning the 
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property to the person from whom it was‘recovered. He 
thereupon made a referente to’ this Court for action under 
S. 438, Criminal Procedute Code. 

The District Magistrate relied on a case ET in Poids 
Subbayya v. Emperor, in which Lakshmana Rao, J., consider- 
ed a case where a complaint of. theft had been preferred and 
the case eventually struck off as being of a civil nature. That 
case is clearly distinguishable from the present one. Where a 
case is struck off as being of acivil nature, it means that the 
Magistrate has come to the conclusion that a criminal offence 
has not been made out and that it is only after adjudication by 
a Civil Court that the ownership of the property can be deter- 
mined. He is therefore bound’ to return the property to the 
person from whom it is taken and to direct the complainant to 
have recourse to a Civil Court if he is so advised. In the pre- 
sent instance, the Magistrate was of opinion that an offence had 
been made out, but that it was one of misappropriation and not 
of the receipt of stolen property knowing or having reason to 
‘believe the same to be stolen. The Magistrate in disposing of 
property which is the subject-matter of a complaint, has a dis- 
cretion. S. 523 empowers the Magistrate to pass orders with 
regard io the disposal of property which is alleged or suspected 
to have been stolen or is found under circumstances which 
create suspicion of the commission of any offence. These con- 
ditions were fulfilled here and I am not prepared to say that the 
learned Magistrate did not exercise his discretion judicially. 

Notice has gone to the accused in this case but he has not 
put in any appearance. l 

The reference is not accepted and the papers will be 
returned. 

B.V.V. Reference answered. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PrEsENT:—Sik ALFRED Henry LionzeL Leacm, Chief 
Justice AND MR. JUSTICE KrisHNASWAMI AIYANGAR. 


N. A. R. Rm. Raman Chettiar .. Appellani™ (Petitioner). 
v. ; 

P. N. Muthupalaniappa Chettiar .. Respondent (1st Res- 
; pondeni). 





1, 1999 M.WN. 739. 
*L. P. A. No. 47 of 1939. 28th October. 1940. 


Timma 
+ Reddi 


Leach, CJ. 
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. Provincial Insolvency Act (V of 1920), S. 77—Court acting in aid selling 
property as insolvent’s—Claim to property osserieng title—Petition to adjudi- 
cating court—Direction to file the petition in the court acting in aid—Suffi- 
ciency to confer jurisdiction. 

The District Court of Ramnad acting under S.77 of the Provincial 
Insolvency Act in aid of the District Court of Amherst, Burma, sold certain 
immovable property ‘through its Official Receiver to the respondent. The ap- 
pellant filed an application in the Amherst Court claiming that the property 
sold belonged to the insolvent’s daughter by virtue of an award and that 
she had conveyed the property to the appellant: The Amherst Court returned 
the petition to the appellant to be filed in the Ramnad Court to which the 
Proceedings with regard to the property had been transferred. The appel- 
lant accepted the decision and'in due course represented the petition to the 
court at Ramnad which diamissed the petition for default. The Official 
Receiver executed a conveyance of the Property to the respondent. Subse- 
quently the appellant filed a petition in the District Court of Ramnad asking 
that possession of the property be re-delivered to him setting up the title 
which he had claimed in the earlier petition. The respondent contended that 
the Proper court to deal with the matter was the Amherst Court, 

Held, that there was no necessity for any special letter of request. The 
request to act in aid at an earlier stage was sufficient. By directing the appel- 
lant to file his petition in the Ramnad Court for adjudication on the question 
of title the District Court of Amherst acknowledged that it had left the 
District Court of Ramnad to decide all matters relating to this particular 
Property, and the latter Court had accepted jurisdiction. 

In the circumstances, Held, that the District Court of Ramnad was the 
proper Court to decide the question of title to the property sold. 


Appeal under Cl. 15 of the Letters Patent against the 
judgment and order of the Hon’ble Mr. Justice Wadsworth 
dated 24th August, 1939 and passed in A. A. O. No. 288 of 
1937 preferred to the High Court against the order of the 
District Court of Ramnad at Madura dated 7th July, 1937 and 
19th July, 1937 and made in I. A. No. 1 of 1937 in I. C. No. 85 
of 1931 on the file of the District Court of Amherst. 


N. S. Rangaswams Atyangar and ‘T. Nallasivan Pillai for 
Appellant. 

K. Rajah Aiyar.and K. Ramanathan Chettiar for Respon- . 
dent. 


The judgmept of the Court was delivered by 

The Chief Justice.—In 1931 a Nattukottai Chettiar named 
V. P. L. Palaniappa Chettiar, was adjudicated an insolvent by 
the District Court of Amherst, Burma. The insolvent’s estate 
was said to include certain immovable property in the Ramnad 
District, and in consequence the District Court of Amherst 
requested the District Court of Ramnad to aid it under S. 77 of 
the Provincial Insolvency Act in the sale of the property. 
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' The District Court of Ramnad, as it was bound to do 
acted on the request of fhe Amherst Court and on the 29th of 
August, 1934 sold the property through the Official Receiver, 
the purchaser being the respondent.. A month later, the 
appellant filed an application in the Amherst Court under S. 4 
of the Act, in which he claimed that the property which had 
been sold by the Ramnad Court belonged, not to the insolvent, 
but to his daughter by virtue of an arbitration award made in 
the year 1916. The appellant claimed title to the property by 
reason of a conveyance in his favour executed by the insolvent’s 
daughter on the 14th March, 1934. The District Judge of 
Amherst considered that the proper Court to deal with this 
application was the Ramnad Court inasmuch as the proceedings 
with regard to this particular property had been transferred 
from Amherst to Ramnad. Accordingly, he returned the peti- 
‘ tion to the appellant in order that he might file it in the District 
‘Court of Ramnad. The appellant accepted this decision and in 
due course represented the petition to the District Court of 
Ramnad. For some reason which has not been disclosed the 
appellant did not proceed any further in the matter and the 
petition was dismissed for default. The result was that on the 
12th February, 1936 the Official Receiver executed a conveyance 
of the property in favour of the respondent. 


On the 7th of December, 1936 the appellant filed a petition 
in the District Court of Ramnad in which he asked that posses- 
sion of the property be re-delivered to him, and in his affidavit 
in' support of the petition he set up the title which he had 
claimed in the earlier petition. Instead of making the applica- 
tion under S. 4 of the Provincial Insolvency Act the appellant 
purported to make it under S. 5 of that Act and under O. 21, 
rr. 100 and 101 of the Code of Civil Procedure. Neither S. 5 
of the Provincial Insolvency Act nor O. 21 of the Code of Civil 
Procedure applied, but the District Judge proceeded with the 
hearing of the application and by an order dated the 19th of 
July, 1937 directed that the property should be re-delivered to 
the appellant who, in his opinion, had established a «prima facie 
title and'had been in possession on his own account from the 
25th November, 1936. The respondent then appealed to this 
Court. When the case was in the District Court the respondent 
raised the question whether that Court had jurisdiction’ to 
entertain the application. His contention was that the proper 
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Court to deal with the matter was the Amherst Court, but the 
objection was overruled. The respondent raised the question 
again in his appeal to this Court and his objection was accepted 
by Wadsworth, J., from whose judgment this appeal has been 
preferred. 


The District Court of Amherst had asked the District Court 
of Ramnad to act in its aid in deciding the question of the title 
to this property, and having left the matter to the decision of 
the Ramnad Court, that Court had full jurisdiction by reason 
of S. 77 of the Act. That section says that all Courts having 
jurisdiction in insolvency shall severally act in aid of and be 
auxiliary to each other in all matters of insolvency and an order 
of a Court seeking aid with a request to another Court shall be” 


deemed sufficient to enable the other Court to exercise jurisdic- 


tion. It is true that when the District Judge of Amherst decided 
that the Ramnad District Court was the proper Court to deal _ 
with the earlier petition, there was no special letter of request, — 
but in our opinion, there was no necessity for this. The request 
had been made at an earlier stage and in directing the appellant 
to file in the District Court of Ramnad his petition asking for 
adjudication on the question of title the District Court of 
Amherst acknowledged that it had left the District Court of 
Rammnad to decide all matters relating to this particular property. 

_Mr. Raja Ayyar on behalf of the respondent has conceded 
that the fact that the earlier petition was dismissed for default 
does not preclude the appellant from filing a fresh application 
under S. 4 ofthe Provincial Insolvency Act although naturally 
he has pointed out that this application is not one under that 
section. The Court must, however, treat, itas being made under 
S. 4. The fact that the appellant in error invoked S. 5 of the 
Act and the Code of Civil Procedure does not preclude the 
Court from treating the petition as being filed under the appro- 
priate section, namely, S. 4, and that is what we propose to do 
in this case. If this course were not adopted, it would only lead 
to further delay and unnecessary expense. It is convenient to 
both parties to Teea the petition as being under the proper 
section. 

Treating it as an application udes S. 4, the duinn of 
title falls to be decided, and we consider that the proper Court 
to decide this question in the circumstances is the District Court 
of Ramnad. The Court which adjudicated the insolvent has 
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recognised that the District Court of Ramnad had full jurisdic- 
tion in the matter as the result of the request made under S. 77 
and the District Court of Ramnad has accepted jurisdiction. In 
these circumstances, the case will be remanded to the District 
Court of Ramnad for decision on the question of title. Each 
side will of course be entitled to adduce further evidence, if so 
desired. 


The District Judge of Ramnad will be directed to intimate 


to the District Court of Amherst that the question of title to ~ 


this property is still being debated and to request the Amherst 
Court not to distribute the money which the respondent hag paid 
for the property until the question has been finally decided. If 
the appellant succeeds, the respondent, of course will be entitled 
to the return of his money. If the appellant fails, the property 
will be re-delivered to the respondent and the sale will stand. 

The appellant has only himself to blame for the present 
position. In the first place he ought not to have allowed the 
earlier petition to go by default and in the second place he ought 
to have framed his present petition properly. As he is to blame 
in both these respects, we consider that there should be no order 
for costs in his favour. 


K. S. Case remanded. 


—— ee, 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Bombay. ] 


PRESENT :—VISCOUNT MAUGHAM, LORD WRIGHT AND SIR 
GEORGE RANKIN. 


Shankarrao Dagadujitao Jahagirdar .. Appellant* 
v. 
Sambhu Wallad Nathu Patil and .. Respondent. 


5 appeals (consolidated). 


Bombay Loud Revenue Code (1879), S. 83 (ii)—Ejectment—Inom village 
—Agricultural tenancies—Presumption of permanence. 


By S. 83 (#) of the Bombay Land Revenue Code (1879) “.... where by 
reason of the antiquity of the tenancy, no satisfactory evidence of its com- 
mencement is forthcoming, and there is no such evidence of its intended 
duration .... it shall, as against the immediate landlord of the tenant, be 
presumed to be co-extensive with the duration of the tenure of such land- 
lord ....” 





* P. C Appeal No. 50 of 1938 3rd July, 1940. 
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While that paragraph directs that the presumption mentioned in it is to 
be made on two conditions, (1) that there is np satisfactory evidence of the 
date of the commencement of the tenancy and (2) that that lack is due to the 
antiquity of the tenancy, the first condition cannot be excluded by showing 
that the tenancy had its origin at some date within a period of 20 years which 
cannot be more precisely ascertained, for that is not satisfactory evidence of 
the date of its commencement; and, moreover the paragraph does notin re-— 
ferring to the antiquity of a tenancy, intend any reference to remote ages in 
the past or to the conception in English law of “time immemorial”. It is to- 
be given the practical meaning appropriate to its context and afforded by the 
limits within which living testimony to past facts is necessarily restricted. 

Circumstances in which nevertheless Held, that the presumption in ques- 
tion could not be applied to tenancies not proved to have been in existence 
before 1892 notwithstanding that the evidence did not exclude the possibility 
of an earlier origin. 

Narayan Ramachandra v. Pandurang Balakrishna, (1922) 1.L.R. 47 Bom.. 
4, disapproved. 

The inference of permanence in a tenancy is difficult to make and requires 
the presence of circumstances explicable, when taken as a whole, only on 
the hypothesis of permanence. 

Circumstances in which Held that the mere fact thata rise in the rent 
of certain agricultural tenancies had at some time taken place was not suf- 
cient, in the absence of other evidence to show that the landlord had a right 
each year to determine the rent to be charged to the tenant so that the 
tenancy was an annual one. 

Held further, that, notwithstanding the principle that the fact that a 
tenancy is for agricultural purposesdoes not prima facie indicate that it is 
permanent or even more then an. annual tenancy, that character. of the 
tenancies in question could not in the circumstances be regarded as sufficient 
in fact or in law to negative the conclusion that they were of a permanent 
character. 


Consolidated appeals from six decrees of the High Court, 
Bombay in its Civil Appellate jurisdiction dated 4th October, 
1934, (Wadia and Macklin, JJ.). 

The appellant Sankara Rao Dagadujirao Jahagirdar was the 


_ Inamdar of a village under an inam grant of 1798. The respon- 


dents were tenants of arable land in the village. The appellant 
sued the only present contesting respondent for ejectment in the 
Court of the lst Class Subordinate Judge of Dhulia and the other 
five respondents in the Court of the 2nd Class Subordinate Judge 
Nandurbar. All the suits were successful. The Nandurbar 
decrees were affirmed on first appeal by the District Judge. The 
High Court dealt with all the six cases together, reversing the 
decisions of the Courts below, and the plaintiff had appealed to 
His Majesty. The facts are stated in detail in the judgment. 

W. W. K. Page for Appellant.—It is submitted that the 
respondents are precluded from relying on S. 83 of the Bombay 
Land Revenue Code 1879, because of the High Court’s finding that 
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the tenancies began between 1856 and 1872. The operation of the 
section is excluded by that finding, it is submitted, because if it is 
established, as it must be taken to be here, that a tenancy began 
after a particular year 1856, that is “satisfactory evidence of its 
commencement.” Even if the expression “antiquity” in the 
section be regarded as having a meaning distinct from that of the 
expression “time immemorial” in English law, yet it must be inter- 
preted reasonably, and it will not be reasonable to speak of 1856 
in terms of antiquity. Moreover, the principle expressed in S. 106 
of the Transfer of Property Act 1882 that “in the absence ofa 
contract or local law or usage to the contrary, a lease of immove- 
able property for agricultural purposes shall be deemed to be a 
lease from year to year” applies here (even though the Act itself 
does not). Counsel referred to Dhondo Vasudev Kanitkar v. 
Secretary of Statel. The presumption admittedly raised by the 
entry made in the Record of Rights after survey is, it is submitted 
repeated in these cases. Counsel ‘addressed the Court on the 
issues arising out of the evidence and referred to Afsal-un-nissa 
v. Abdul Karim?, Maneklal Vamanrao v. Bai Amba8, Sidhanath v. 
Chikkot, Chikko Bhagwant Nadgir v. Sidhnath5, Narayan Rama- 
chandra v. Pandurang Balkrishua®, Ramchandra v. Dattul, Shri- 
padbhai v. Rama8 and Babu Lak Raj Roy v. Kunia Singh?. 


No presumption of permanency arises from the fact that at 
some point the rent payable for the land was enhanced. The 
Record of Rights must be treated as an ex parte statement. These 
being agricultural tenancies, there is altogether too little material 
on which to found a presumption that they are permanent. 


To summarise:—The evidence of the beginnings of these 
tenancies was sufficient to exclude the operation in the tenants’ 
favour of S. 83 of the Code of 1879; the evidence as a whole 
apart from S. 83 does not establish conduct in the appellant and 
his tenant which shows them to have regarded the tenancies as 
permanent ;— the fact of the increase of the rent indicates not 
permanency of tenure but rather the exact opposite—namely a 
power in the landlord to fix the rent payable for each year. 


L. P. E. Pugh, K.C., and J. Nissim for Respondent were 
called on to argue only on the inference to be drawn from the 
increase of rent assessed on the lands. The Government have 
$$$ 

1. (1919) IL.R. 44 Bom. 110. 
2. (1919) 36 M.L.J. 580: L.R. 46 I.A. 131: LL.R. 47 Cal. 1 (P.C). 
3. (1920) IL.R. 45 Bom. 350.: ‘4. (1921) 23 Bom.LR. 533, 
5. (1921) I.L.R. 46 Bom. 687. 6. (1922) IL.R.47 Bom 4. 
7. (1925) 27 Bom.L.R. 1258. 8 (1926) 29 Bom.L.R. 274. 
9. (1877) L.R. 4-LA. 222 at 225. 
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‘power to introduce a survey in a village under S. 95 of the Code 
without reference to the landlord or any other person interested. 
They have also power to impose assessments: See Ss. 5, 8, 12, 16 
and 17 of the Code of 1879. There is no ground in a machinery of 
assessment or in the way in which the Code has been administered 
for a presumption that these tenancies are not permanent. 
Counsel referred to Nabakumart Debi v. Beharilal Seni, 


3rd July, 1940, Their. Lordships’ judgment was delivered 
by 

Sim GEORGE RANKIN.—In this case six appeals have been 
consolidated. They are brought from a decision of the High 
Court of Bombay dated 4th October, 1934, in suits by the 
appellant for ejectment of the respondents from the lands of 
their tenancies under him.’ In each case the basis of the claim 
was that the tenancy is an annual tenancy determinable at the 
end of the agricultural year, namely 31st March, upon three 
months’ notice. The lands in question are arable land in the 
inam Village of Khed Digar. This village is in the Shahada 
Taluka of the West Khandesh District in the Presidency of 
Bombay, and lies upon the extreme northern ‘boundary of the 
Deccan where it abuts upon the Barwani State. The total area 
of the village would appear to be under 1,400 acres and the 
population about 400 persons of whom a little more than a 
quarter are Bhils. 


The appellant is the Inamdar of the village and traces his 
title back to an inam grant by the Maratha ruler in 1798. 
This title was confirmed by the British Government in 1843 and 
in 1880 a sanad was granted by the Government of Bombay to 
the appellant’s father showing that, subject to the deduction of 
some 120 acres alienated by grants of earlier date than 1798, 
the village was the grantee’s permanent heritable property held 
subject to payment to Government of a fudi or quit rent of 
13 rupees per annum, and nasarana of rupees 14, annas 8, in 
all rupees 27, annas 8. It has been contended for the respon- 
dents that the appellant is not shown to be a grantee of the 
village but only of a certain share in the revenue of the village 
but the finding of the High Court that he is grantee of the 
soil appears to their Lordships to be so well founded that it is 
unnecessary to discuss the question afresh. 
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Each of the six suits was brought against a single defen- 
dant as sole tenant but ‘this appeal has been contested by one 
only of the six defendants, namely by the respondent Sambhu 
Nathu (herein called the first respondent), who was in posses- 
sion of a large area of 770 acres. He was sued in the Court 
of the First Class Subordinate Judge of Dhulia on the 26th 
June, 1928, and he succeeded in that Court upon the ground 
(which their Lordships think to be erroneous) that the appel- 
lant had no title to the soil but only to the revenue of the 
village. From this decision the appeal to the High Court was 
a first appeal in which questions of fact as well as of law were 
open. The other respondents were sued in the Court of the 
Second Class Subordinate Judge at Nandurbar on the 6th 
July, 1928. These suits were decreed and ejectment ordered 
by the trial Judge (20th March, 1930) and on first appeal the 
District Judge affirmed this decision (8th January, 1931). 
The High Court dealt with all six cases by one judgment and 
dismissed the suits (4th October, 1934). 


The appellant’s father had succeeded to the inam by 1857. 
He lived till 1904 and was succeeded by the appellant who was 
then aged eight years. The Collector of West Khandesh was 
appointed by the District Judge as the appellant’s guardian in 
1905 and acted as such till the appellant came of age in 1917. 


Such documentary evidence as there is of the history of 
the agricultural tenancies in this village has reference almost 
entirely to the lifetime of the appellant’s father. It consists 
mainly of documents produced by the appellant to show 
that the tenancies in question cannot be traced back beyond 
a certain number of years. The result of the documents 
in this respect has been found by the High Court to be as 
follows: that Sambhu Nathu, who has acquired an interest 
ina large part of the village through purchases of the rights 
of other tenants made from time to time by his father and 
by himself, has shown that one of his tenancies goes back to 
1855-56 and another to 1856-57, but that he cannot be held to 
have traced his other tenancies back to a period earlier than 
the year 1892: and the tenancies of the other respondents 
likewise are traced only to 1892. By a village ledger (kAaia- 
vani) for the year 1856 it would appear that the lands in 
the village under cultivation in that year were measured 
as 15 ploughs (awts) and no more. (Itis agreed that the 
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original meaning of aut as a measure of land is as much as 
could be cultivated by means of a plowgh with two bullocks.) 
From other documents it would appear that in 1851, 1852, 
1859-1860 the village was deserted (ujad). Thetenants at this 
period would seem all to have been Bhils and to have possessed 
a single plough each. By the late seventies of last century the 
village had become one of 50 ploughs, and by the early nineties 
the number of ploughs had increased to about 80, a number 
which has never been exceeded. 

Before the year 1890 the payment made by the tenants to 
the Inamdar at-a time when the tenants were Bhils was 4 rupees 
per plough. A few persons not Bhils were charged 6 rupees 
per plough in later years, but by 1890 the amount obtained per 
plough by the Inamdar was 12 rupees and this was the position 
at the time when the appellant succeeded in 1904. It is plain 
that all the tenancies now in question began under a system of 
autbandi ; and the question whether any of them have permanent 
rights is rendered difficult of solution by the fact that evidence 
of the nature or character of the autbandi system of cultivation 
as it has obtained in this village is neither plentiful nor clear. 
Their Lordships are not entitled or prepared to assume that it 
had any necessary similarity to practices which may go by 
similar names inother parts of India, nor do they know whether 
it is a system in general use in the Presidency of Bombay. It 
may Originally have been—what the learned Subordinate Judge 
at Dhulia thought it—a system of assessment to land revenue, 
or a mere method of measurement and not a kind of tenancy at 
all What it became in the village of Khed is the relevant 
question—a somewhat special question to which the answer 
must in large measure depend upon what was done and per- 
mitted in the time of the appellant’s father. 


In 1908 the Collector of Khandesh suggested to the Local 
Government that a survey should be made of the lands of the 
village and by resolution of the Government of India dated 
26th January, 1909, it was decided that such a survey should be 
undertaken and a Record of Rights prepared. This resulted in 
1915 in a Record of Rights, of which it is sufficient to say that it 
treated the tenants as having permanent tenancies, and on the 
basis of the survey the proper rents payable to the Inamdar were 
fixed as 1 rupee pet acre. This was to obtain only until 1917- 
18 when a general revision of the rates of the whole of the 
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taluka was due to be mgde. The result of this survey settlement 
appears to have been a slight increase in the revenue of the 
Inamdar. In 1918 this settlement was revised and the tenants’ 
rents raised by about one-third to a figure of rupee 1, annas 6 
or thereabouts. -The appellant who came of age in 1917 
accepted rents from the respondents on the footing of these 
settlements but at the end of 1927 he appears to have decided 
to evict them and gave notice to quit accordingly. 


The oral evidence produced by the appellant in support of 
his claim amounts to very little. He gave evidence himself but 
claimed to know little or nothing about the documents produced 
or the history of the village. Thus in the suit against the first 
respondent Sambhu Nathu he said that he did not know until 
the day on which he was giving evidence that the village had 
been surveyed, or whether a Record of Rights had been prepared, 
or if any revision survey had been made, or any assistance suits 
filed on his behalf. Under cross examination for the defen- 
dants in the other cases he appeared, however, to know a little 
more, admitting that there had been a survey settlement, that he 
had certain lands in the village in his own name let out to 
tenants upon leases for rents that are at higher rates than the 
respondents’ rents. He admitted also that holders of land in 
the village had built wells some of which had been made by 
money lent by himself. His main witness was his clerk Keshav 
‘Ganesh, whose evidence is of small value in view of the fact 
that before 1922 he had no connection with the village though 
he appears to have officiated as village accountant in some other 
villages before that period. In the suit against Sambhu Nathu 
the appellant called a village accountant. of the name of 
Mahadev Ramakant who professed to know about the autbandi 
system. He described it as meaning assessment charged on the 
basis of so much on each aut of land, the’ quality of the land 
not being considered in settling the assessment. A tenant, he 
said, cannot be ousted of his ax# lands as long as he is cultiva- 
ting; only fallow lands could be given to fresh tenants. He 
claimed to make this statement about awtbandi from what he 
had seen, though he had not worked as a village accountant in 
any village where this systém’ was prevailing. He claimed to 
_ know:the system from a village accountant (talais) who had 

worked in such a village. The systém, he said, wasin vogue in 
villages mostly occupied by Bhils, the papers of such villages 
55 . 
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being in the office of the Shahada Taluka. This witness gave 
his evidence before the First Class Subordinate Judge at 
Dhulia on the 17th September, 1929, but he was not called by 
the appellant in the other five cases. Evidence was called for 
the respondents to the effect that under the autbandi system the 
lands of the tenant were not changed though there were no 
survey numbers before the survey and settlement was completed 
in 1915. Sambhu Nathu gave evidence in the suits against the 
other respondents as well as in his own. He stated in cross 
examination that one Ganesh Lakshman ‘‘was cultivating some 
land in Khed and plaintiff has retaken it from him” explaining 
in re-examination that “the land of Ganesh that was retaken 
was taken by him on new tenure system”. A witness Dullav 
Vedu who explained that his father had four auts in Khed, 
three of which were exchanged by him for land in another 
village with the father of the first respondent, mentioned also. 
that he was cultivating some other land of the village Khed 
near the boundary of the village and “it was retaken by the 
plaintifP’. No evidence of either of these two transactions was. 
offered sufficient to enable any Court to ascertain its character. 
Had there been any case in which the appellant or his father by 
giving notice had terminated a tenancy and retaken possession 
of the lands as of right definite evidence to that effect would 
doubtless have been adduced. No instance of the sort has been 
proved. 


The High Court came to the conclusion that the tenan- ' 
cies in all six cases attracted the provisions of the second 
paragraph of S. 83 of the Bombay Land Revenue Code 
1879 :— 


“And where by reason of the antiquity of a tenancy, no satisfactory 
evidence of its commencement is forthcoming, and there is not any such 
evidence of the period of its intended duration, if any, agreed upon between 
the landlord and tenant, or those under whom they respectively claim title, 
or any usage of the locality as to duration of such tenancy, it shall, as against 
the immediate landlord of the tenant, be presumed to be co-extensive with 
the duration of the tenure of such landlord and of those who derive title 
under him”. 


The learned judges as already mentioned, found that as 
regards a part of the land of Sambhu Nathu, his tenancy is 
traced back as far as 1855-56, and that of the other lands alt 
were held in possession of one respondent or another in 1892, 
the period between 1856 and 1892 being a blank. Hence they 
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were of opinion that the tenancies can reasonably be called 
ancient and that all thaf lias been shown with regard to the 
commencement of the tenancies found to have been existing in 
1892 is that they must have commenced some time during the 
period of 36 years between 1856 and 1892. Learned counsel 
for the appellant did not accept these findings contending that a 
number of the tenancies now in question can be traced back to a 
more definite origin in the seventies. Apart from this line of 


criticism, which it is not necessary to follow in detail, their’ 


Lordships think that there is some difficulty in the reasoning of 
the High Court since on any view a number of the tenancies are 
not proved to have originated before the nineties. Some cases 
have been cited to their Lordships to show the interpretation put 
upon this provision of S. 83 by the High Court of Bombay. 
(Maneklal Vamanrao v. Bat Ambal, Sidhanath M artand v. Chiko 
Bhagivantrao®, Narayan Ramchandra v. Pandurang Balkrishna’, 
Ramachandra Trimbak v. Dattu Ramat, Shripadbhat Anantbhat 
v. Rama Babajið.) Their Lordships think that for the purposes 
of the present case it is sufficient to note that the particular 
presumption mentioned in the clause is not directed to be made 
save upon these two conditions (among others) : first, that there 
is no satisfactory evidence of the date of the commencement of 
the tenancy, and secondly, that this lack is due to the antiquity 
of the tenancy. They cannot agree that the first condition is 
excluded by showing that the tenancy had its origin at some 
date within a period of twenty years which cannot be more 
precisely ascertained. This is not satisfactory evidence of the 
date of its commencement, and the view taken in Narayan’s 
case (supra) fails in their Lordships’ opinion to give effect to 
the ordinary meaning of the language of the clause. Again, by 
a tenancy’s antiquity the section does not in their Lordships’ 
opinion intend any reference to remote ages in the past or to 
“time immemorial” in the sense of the English law. It is to be 
given the practical meaning appropriate to its context and 
afforded by the limits within which living testimony to past 
facts is necessarily restricted. As a number of the lands in suit 
are held under tenancies which are not proved to have been in 
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existence before 1892 their Lordships do not think that the 
Presumption can properly be applied to them, notwithstanding 
that the evidence by no means excludes the possibility of an 
earlier origin. They do not proceed as regards any of the 
respondents upon the presumption authorised by S. 83. 

It is clear, however, and it is not disputed on behalf of the 
appellant, that the respondents have by the Record of Rights 
been recorded as having a permanent interest. This entry is 
entitled to the full benefit of the provision of S. 135 J of the 
Bombay Land Revenue Code of 1879: — l 

“An entry in the Record of Rights and a certified entry in the Register 
of Mutations shall be presumed to be true until the contrary is proved or 2 
new entry is lawfully substituted therefor.” i 

This provision is the same in character as that which has 
long prevailed in Bengal under S. 103B of the Bengal Tenancy 
Act and it is most important that proper effect should be given 
to such a statutory presumption. The suggestion that it is 
materially weakened by the mere consideration that when the 
record was made the appellant was a minor and that his pro- 
perty was being managed by the Collector on his behalf cannot 
be accepted ; and if it be the case that at the time of the prepa- 
ration of the record the permanency of the interest of the 
tenants was not disputed this circumstance of itself in no way 
detracts from the force of the presumption. So far as regards 
the five cases which came before the High Court on second 
appeal the findings of fact of the District Judge, though not his 
conclusions as to their effect in law, would prima facie be con- 
clusive in view of Ss. 100 and 101 of the Code of Civil 
Procedure. (Dhanna Mal v. Moti Sagarl.) But the existence 
of the Record of Rights does not appear from the judgment of 
the learned District Judge to have been appreciated by him, and 
as he has given no effect whatever to the statutory presumption 
their Lordships are unable to regard the appellant as taking any 
advantage from the circumstance that five of the cases were 
dealt with in the High Court upon second appeal. The 
questions of fact as well as of law were open to the High Court 
and must be considered by the Board. The broad question 
before their Lordships is whether the Record of Rights is shown 
to be untrue, and the view arrived at by the learned District 
Judge as entitling the plaintiff to succeed in ejectment is that 
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under the autbandi system there was no settled tenancy in the 
village, the same lands fot being cultivated in different years by 
the same people, cultivation and tenancy being “quite uncertain 
and fluctuating”. The evidence of the plaintifs witness 
Mahadev is directly opposed to such a finding; and, though it is 
not clear from his own evidence whether his knowledge of the 
system is extensive or gained at first hand, it cannot be regarded 
as insignificant, coinciding as it does with other evidence 
firmly pointing to the conclusion that autbandi tenants bad 
permanent interest in specific land. 

The main features in this other evidence must now be 
indicated. In a jarib-kharda or rough draft of a land survey 
it is entered by the mamlatdar of the Shahada Taluka for the 
year 1901-02 that Nathu, father of the contesting respondent, 
possessed 38 ploughs in the village, “35 permanent as of the 
last year and three additional in the current year.” In similar 
documents for the years 1897-98 and 1898-99 the same 
reference to permanent ploughs is to be found. In 1912 when 
enquiries were being made as to the position of the cultivators 
in the village the assistant manager, who was acting as an officer 
of the Collector during the plaintiff’s minority, stated before the 
mamlatdar that the khatedars had always been in management 
of the same lands, that there was no practice of cultivating lands 
in one place in one year and in another place in another year, 
but from the time when lands came to be cultivated they have 
been in the management of the respective tenants only and their 
lands have been fixed. He stated also that on this under- 
standing the khatedars had executed purchases as well as 
mortgages and that decrees of Civil Courts had recognised these 
rights. This witness is shown by one of the documents to have 
been kbulkarni of the village in 1901-02 and their Lordships 
are of opinion that his statement was rightly admitted under 
S. 13 of the Indian Eviderice Act. The transactions of sale 
and mortgage entered into by tenants in respect of lands held 
on the awibands system are, as the High Court notes, too 
numerous and important for it to be supposed that the Inamdar 
or those acting on his behalf did not come to know of them or 
considered themselves entitled to object to them. It appears 
that in the case of Sambhu Nathu eleven purchases took place 
between 1894 and 1899 in the lifetime of the plaintiff's father. 


Three mortgage-deeds are also shown to have been entered into. 
These transactions are difficult to explain on the supposition 
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that the tenancies were annual tenancies and the absence of 
objection on the part of the Inamdar reinforces this considera- 
tion. It is proved that in 1909-13 (during the minority, it is 
true, of the appellant), compensation for lands compulsorily 
acquired by the Government was on two occasjons paid not. to 
the Inamdar but to the tenant. Not only were the tenants 
before 1890 charged for their land at a uniform rate of 4 
rupees per aut if they were Bhils and a uniform rate of 6 rupees 
per aut if non-Bhil or Shahu tenants, but after that year 12 
rupees per aut was recovered from all tenants without discri- 
mination until the introduction of the survey. Again, the 
appellant himself holds about 180 acres of land in the village 
which he has let out to tenants at rates which are substantially 
higher than the rates charged in respect of the tenancies in suit. 
From these tenants of his own land he has taken “rent notes” 
or tenancy agreements though in respect of the tenancies in 
suit or other autbandi tenancies no rent notes would appear to 
have been taken at any time. It is clear, further, that the 
interest of the autbandi tenant has been treated in numerous 
cases as heritable, descending from father to son without 
objection; and at the time of the trial the recognition of the 
heritable character of the tenants’ interest had continued for a 
very long time. The appellant bas from time to time lent 
money to tenants to sink wells; and it is difficult to think that 
a tenant who was removable at the end of a year would have 
undertaken the liability: for a capital sum in order to improve 
his land. The first respondent and at least one other has 
sublet his lands to others at substantial rents. 

These circumstances are sufficient to show that the pre- 
sumption in favour of the truth of the Record of Rights derives 
support from a number of independent considerations the 
cumulative effect of which must be regarded as strong. 
Unless, therefore, there be something in the documents, pro- 
duced by the plaintiff to show the history of tenancies in suit 
and the precarious character of the autbandi system, sufficiently 


" strong to overthrow the tenants’ claim to have a permanent 


interest in their lands, it is dificult to refuse agreement to the 
conclusion of the learned Judges of the High Court that the 
Inamdar ,over along period of years has treated the tenancies 
as permanent. The documents produced by the plaintiff are in 
some respects difficult to interpret; and in their Lordships’ 
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` view the difficulty ariges mainly from the fact that village 
accountants and other officers, accustomed to accounts which 
in form are applicable to holders of land paying land revenue 
to Government, have tended to apply the same language and the 
same forms to an inam village, notwithstanding that what the 
tenant pays to the Inamdar is not revenue assessed upon it by 
Government but rent. Ledgers (khatavanis) and lists of 
tenants (Javani-patraks) use the word akar (assessment) for 
the payment and kAatedar for the tenant. In particular the 
local fund cess, which is to be calculated on the assessment to 
land revenue, has in this village been calculated on the akar. 
Outside an inam village, persons similar in occupation to the 
respondents were paying land revenue to Government and 
holding as occupants with permanent rights in the land; and it 
is not difficult to see, if only from the documents produced on 
behalf of the plaintiff, that the fact of the village having been 
granted in inam, or alienated, would not readily be regarded as 
implying that the position of the tenant as against the Inamdar 
was very markedly different from the position of the khatedar 
in an unalienated village. A good deal of the history of the 
village is consistent only with the assumption that it had not 
occurred to the appellant’s father that he should put his tenants 
ina position lower than their neighbours. 


The clear and forceful argumcnt of Mr. Page upon the 
documents was to the effect that it is necessary to look to the 
inception of each tenancy and that, as in each case it is clear 
that the tenancy was granted for the purposes of agri- 
culture, it should not be held that the landlord had parted with 
so large an interest for an agricultural purpose and at so small 
arent. The smallness of the rent, however, adds considerably 
to the force of the other indications that the tenants were being 
treated as having permanent right. It is true that many of 
them were Bhils, a class of persons who have to be treated 
leniently and are unlikely to be able to support a high rate of 
rent. In the appellant’s favour is the fact that though at one 
time Bhils were charged 4 rupees only per plough, after the 
year 1890 a uniform charge of 12 rupees is found to be collect- 
ed. Their Lordships think that detailed and reliable evidence 
of the manner in which and the basis on which this increase of 
rent was made might have had great effect in the present case. 
From S. 83 of the Bombay Land Revenue Code of 1879 it 
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appears that a right on the part of the landlord to enhance a 
reht payable is not unknown in the Province; as otherwise it 
would have been unnecessary to enact a saving of this right on 
the part of the landlord “if he have the same either by virtue of 
agreement, usage or otherwise.” A _ right of enhancement, 
though well understood in Bengal under the Permanent Settle- 
ment and not inapplicable to tenures which are perpetual 
(Bama Sundari v. Radhikal, Krishnendra Nath Sarkar v. 
Kusum Kamini Debi3,) has not so far as their Lordships know 
come before the Board in any case arising from the Presidency 
of Bombay. It might have been much to the interest of the 
appellant to show the circumstances under which the rent was 
raised to 12 rupees: whether it was.done upon the footing that 
the appellant had a right to terminate an annual tenancy and to 
impose such charge as he pleased as a condition of’ granting a 
new tenancy, or upon the footing that he was entitled toa 
customary or other reasonable rate whether based on the value 
of the staple crops or otherwise. No evidence at all upon this- 
subject was adduced at the trial and their Lordships are wholly 
unable to accept any of the documents which have been produc- 
ed as showing that the plaintiff year in and year out determined 
what the rent chargeable should be for the year. In these 
circumstances the fact that the tenancies were granted for the 
purpose of agriculture cannot be regarded as sufficient either in 
fact or in law to negative the conclusion indicated by so many 
strong circumstances that.the tenancies were of a permanent 
character. Their Lordships would not willingly cast doubt 
upon the principle that the fact that a tenancy is for agricul- 
tural purposes does not prima facte indicate that it is permanent 
or indeed that it is more than an annual tenancy. The infer- 
ence of permanence is an inference which it is difficult to make 
and which requires the presence of circumstances explicable 
when taken as a whole only on the hypothesis of permanence. 
A full exposition of the principles upon which such inference is 
to be made or rejected has been given by the Board in previous 
cases and need not here be repeated (cf. Secretary of State for 
India v. Maharajah Luchmeswar Singh’, Nabakumari Debs v. 


Behari Lal Sent.) Their Lordships agree with the High 
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Court in thinking that the inference in the present case is fully 
warranted. e 

Considerable discussion took place before the Board upon 
the effect of the survey and settlement made between 1609 and 
1916 in view of S. III of the Bombay Land Revenue Code of 
1879. Attention was drawn to the terms of S. 216 and to the 
amendments made in 1929 to the provisions of this section. 
Had their Lordships been of opinion that, independently of the 
settlement of 1915 and the revision settlement in 1918, the 
respondents were unable to show a permanent interest in their 
lands, it would have heen necessary to give careful considera- 
tion to the question whether the Collector in acting upon the 
survey settlement and the plaintiff in accepting rents fixed 
thereunder after he came of age had not given to the respon- 
dents a right to claim that they had become permanent tenants. 
In the result, however, this question does not require to be 
decided, and their Lordships must not be taken as expressing or 
as accepting any opinion as to the limits of a Collector’s powers 
under these sections. Their Lordships will humbly advise 
His Majesty that this consolidated appeal should be dismissed. 
The appellant will pay to the respondent Sambhu Wallad 
Nathu Patil his costs of the appeal. 

Solicitors for Appellant: T. L. Wilson & Co. 

Solicitors for Respondent: Hy. S. L. Polak & Co. 

R.C.C. Appeal dismissed. 

K. S. 
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A promissory note in Tamil was executed in favour of X by S, son 
of V, the husband and agent under power-of-atforney of P, reciting that it 
was "in respect of the debt due by Sh, my wife’s junior paternal uncle”. X 
sued S and P on the note claiming that S executed the note in his capacity 
of a power-of-attorney agent of his wife P with doe authority to execute 
the suit note. 


Held, (i) that circumstances not disclosed in the instrument cannot be 
looked at when deciding whether the maker was personally liable. The 
Court cannot travel beyond the instrument in order to decide whether a 
person has signed as the agent of another. Sadsuk Janki Das v. Sir Kishen 
Pershad, (1918) 36 M.L.J. 429: LR. 46 I.A. 33: I.L.R. 46 Cal. 663 (P.C.)- 
applied. Satyanarayana v. Mallayya, (1934) 68 M.L.J. 540: LL.R. 58 Mad. 
735, disapproved. Case law exhaustively reviewed. 


(ii) that in India when a person executing an instrument in an Indian 
language after giving his own description adds that he is the agent of 
another it means that he is acting as the other’s agent in the matter of the 
execution of the document and that itis sufficient to exclude his personal 
responsibility. 

View of Sundara Aiyar, J., in Koneti Naicker v. Gopala Aiyar_ (1912) 
23 M.L.J.417, approved and that of the Full Bench in the same case in 
Koneti Naicker v. Gopala Aiyar. (1913) 25 M.L.J. 425: LL.R. 38 Mad. 482 
(F.B.), disapproved. 


Provisions of the English Act distinguished. 


Appeal against the decree of the District Court of South 
Arcot at Cuddalore dated 19th August, 1937 and made in A.S. 
No. 133 of 1936 preferred against the decree of the Court of 
the Subordinate Judge of Cuddalore in O. S. No. 14 of 1935. 


K. Rajah Atyar and S. Ramachandra Aiyar for Appellant. 


T. S. Venkatesa Aiyar, G. R. Jagadisan, V. C. Veera- 
raghavan and N. C. Vijayaraghavachariar for Respondents. 


This Second Appeal came on for hearing* in the first 
instance before Venkataramana Rao, J., who made the 
following 


ORDER OF REFERENCE TO THE FULL BENCH. 


This Second Appeal arises out of a suit to recover a sum of 
Rs. 4,808-4-0 being the principal and interest due on a promissory - 
note dated 24th November, 1932, executed by the second defen- 
dant since deceased in favour of the plaintif. The first defendant 
is the wife of the second defendant. She was sought to be made 
liable on the ground that the second defendant executed the promis- 
sory note as her agent. Two main questions which arose for deci- 
sion were (1) Whether the suit promissory note was executed by 
the second defendant acting as the agent of the first defendant and 
(2) whether the second defendant is personally liable on the pro- 





*3rd September, 1940. 
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missory note. The learned Subordinate Judge took the view that 
the second defendant executed the promissory note as the agent of 
the first defendant and the first defendant alone was liable. He 
gave a decree against the first defendant and dismissed the suit as 
against the second defendant. On appeal the learned District 
Judge took a different view. He was of the opinion that though 
the second defendant acted really as the agent of the first defen- 
dant in executing Ex. A, on a fair interpretation of the document 
the second defendant as the maker of the promissory note was 
personally liable to pay the amount. He therefore set aside the 
decree against the first defendant and passed a decree against the 
second defendant. The plaintiff has preferred this Second Appeal. 
The question for decision is, is the first defendant liable? 
Before deciding this question it is necessary to state a few facts. 
The first defendant got from her paternal uncle Shanmugasundaram 
Pillai considerable property under a will dated 22nd May, 1928. By 
the said will she was also directed to pay the debts of the testator. 
One of the debts was the amount due to Swarnathammal under a 
promissory note, Ex. C, dated 21st February, 1927, for Rs. 2,420 
which carried interest at 9 per cent. per annum. Swarnathammal 
endorsed this promissory note to Ramasami Pillai on 28th October, 
1929. Thus this was one of the debts which admittedly had to be 
discharged by the first defendant. She, being a female, executed 
a power-of-attorney in favour of her husband Ex. I, in and by 
which she empowered him to manage her property including the 
property she got from Shanmugasundara. She also gave him 
authority to discharge all the debts payable by her. In pursuance 
of this power the second defendant executed a promissory note to 
Ramasami Pillai, Ex. B, dated 11th December, 1929, for Rs. 3,000 
carrying interesi at 9 per cent per annum. Ramasami Pillai 
endorsed Ex. B in favour of the plaintiff on 1st January, 1930. In 
discharge of Ex. B the second defendant executed the suit pro- 
missory note Ex. A. The question now is whether the first or the 
second defendant is liable under the note. This would depend 
upon the fact whether the second defendant executed Ex. A asa 
mere agent of the first defendant excluding his personal liability 
therefor. The description in Tamil of the preamble to the pro- 
missory note clearly indicates that he as the first defendant’s 
power agent was executing the note and prominence is given to the 
first defendant. Ona literal rendering of the Tamil the descrip- 
tion is “Kuppuswami Pillai’s daughter and my wife Padmavati’s 
power agent Velayudham Pillai’s son Srinivasa Pillai”. In the 
body of the note the debt due by Shanmugasundara is.referred to. 
This is how the reference is made: “in respect of the debt due 
‘by Shanmugasundaram Pillai my wife’s junior paternal uncle.” 


i 
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This is a debt which is primarily payable by the first defendant. If 
this fact is considered in relation to the pawer-of-attorney execut- 
ed by the first defendant in favour of the second defendant, the 
intention of the second defendant in executing the promissory 
note was to acton behalf of the first defendant and not tg make 
hinself personally liable. This conclusion can only be arrived at 
by taking into consideration the description in the preamble, the 
evidence furnished by reference to Shanmugasundara in the body 
of the note and the will of Shanmugasundara which fastens the 
liability on the first defendant and the power-of-attorney and the 
prior pronotes. So far as the will and the power-of-attorney and 
the prior pronotes are coricerned, they would be evidence de hors 
the document. But for that evidenve, the contents of the document 
cannot be said to be self-explanatory. The Full Bench decision in 
Kanets Naicker v. Gopala Aiyarl, seems to be au authority for the 
position that such evidence cannot be looked into. Before dealing 
with 38 Madras, I shall refer to S. 28 of the Negotiable Instru- 
ments Act. It rms thus: 

“ An agent who signs his name to a promissory note, bill of exchange or 
cheque without indicating thereon that he signs as agent, or that he does not. 
intend thereby to incur personal responsibility, is liable personally on the 
instrument, except to those who induced him to sign upon the belief that the. 
principal only would be held liable.” : 

On the grammatical interpretation of the section, an agent in 
order to escape personal liability must on the note indicate that he 
signs as an agent or that he does not intend thereby to incur 
personal liability. It therefore follows that even if a person does 
not sign as agent, if on the note he has sufficiently indicated that 
he did not intend to incur personal responsibility, he would escape 
liability. The question arises, whether the provision in the enact- 
ment that the indication of non-incurring of personal liability 
should be on the note, excludes any evidence oral or documentary 
outside the document and the conclusion as to non-liability must be 
arrived at on a consideration of the terms of the note alone. A 
literal interpretation of the section would seem to exclude all evid- 
ence outside the note, The following observations of the Privy 
Council in Sadsuk Janki Das v. Sir Kishan Pershad2, also seem 


` to lend support to this view: 


“It is of the utmost importance that the name of a person or firm to be 
charged upon a negotiable instrument should be clearly stated on the face- 
or qn the back of the document, so that the responsibility is made plain and 
can be instantly recognised as the document passes from hand to hand. . .. 
It is not sufficient that the principal’s name should be in some way disclosed,. 





f. (1913) 25 M.L J. 425: I.L.R. 38 Mad, 482 (F.B.). 
2. (1918) 36 M.L.J. 429: 46 I.A. 23: LL.R. 46 Cal. 663 at 668 and 669. 
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it must be disclosed in such a way that on any fair interpretation of the 
instrument his name is the ral name of the person liable upon the bills”. 

Emphasis can legitimately be laid on the use by their Lord- 
ships of the expression ‘on any fair interpretation of the instru- 
ment’. Mr. Rajah Aiyar however contends thht those observations 
are in support of his view and in aid of that interpretation 
evidence can be admitted. The question did arise in Koneti Naicker 
v. Gopala Aiyarl whether the Court could travel outside the note 
for arriving at a decision whether an agent did not intend to incur 
personal liability. The case was originally heard in the High 
Court by a Bench consisting of Sundara :Aiyar and Sadasiva 
Aiyar, JJ. The note in that case ran as follows: 

“12th August, 1907.......... Promissory note executed to you both, (1) 


Gopala Aiyar and (2) Nagasami Aiyar ... by R. P. Koneti Nayudu Garm, ` 


sonof..... agent, holding power-of-attormey from the Zamindar, 
Dorairaje Avergal residing in . . . . Amount due to you including prin- 
cipal and interest upto date upon settlement of account of dealings which 
was standing against the name of Rani Chakkani Ammal on cloths etc., 
having been purchased ere this for the Vellikurichi Palace is Rs. 64-6-0 
On demand, 1 promise to pay this sum with interest at Rs. 5-8-0 per cent. 


per mensem from this date either to you or order and shall take this back 


with the endorsement of payment thereon.” 


Koneti Nayudu was the third defendant in that case. Defen- 
dants 1 and 2 were sought to be made liable on the ground that the 
debt was incurred for the benefit of defendants 1 and 2 and that the 
first defendant executed a power-of-attorney in favour of the third 
defendant, on the strength of which the promissory note was exe- 
cuted. The evidence in that case established the fact that the third 
defendant acted as the agent of the first defendant. The cloths 
were purchased for the use of defendants 1 and 2 by Chakkani 
Ammal referred to in the promissory note, the mother of the first 
defendant, when defendants 1 and 2 were minora, Sundara 
Aiyar, J., was inclined to hold that the 3rd defendant was not 
personally liable and that defendants 1 and 2 were liable. He 
observed thus in Koneti Naicker v. Gopala Aiyar3: 


“Now the debt is said to have been incurred by the first defendant's 
mother and for the Vellikurichi palace, that is, the palace of the first defen- 
dant. Itis contended that it was not stated who Chakkani Ammal was, 
That is entirely unnecessary. The plaintiffs well knew who she was and they 
well knew that the Vellikurichi palice was the palace of the first defendant. 
Then follow the words of promise: “I promise to pay this sum of 
- Rs, 694-6-0", The question is, has or has not the third defendant indicated 
on the note that he does not intend to incur personal responsibility for the 
debt? He has described himself as the agent of the first defendant holding 
a power-of-attorney from him. He has described the debt ag one binding 
ee: 

1. (1918) 36 M.L.J. 429: 46 I.A. 33: I.L.R. 46 Cal. 663 at p. 668 and 669, 
2. (1912) 23 M.LJ. 417. oe 
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on the first defendant and iocurred by the first defendant’s mother. In 
instruments executed by the people of this countxy, it 13, in my opinion, very 
uncommon for the executant to describe himself as agent of another, unless 
the contract is entered into by him as an agent. In this case, the justification 
for his acting as an agent is also referred to, namely, that he holds a power- 
of-attorney from the first defendant.” 

Sadasiva Aiyar, J., tooka different view. He observed thus: 


“A mere description in the body of the promissory note (that the maker 
ig an agent) will not exempt him from personal liability. The body of the 
promissory note only sets out the occasion on which the promissory note 
came to be executed. Why-shoulda holder of a negotiable instrument be 
driven to make inquiries whether a man who puts his unequivocal signature 
to itis really an agent of some other person as he described himself in the 
body or whether he had authority to bind that principal? The very object 
of the law merchant might be defeated if, when the executant does not 


-choose expressly to repudiate his own personal liability to the holder (who- 


ever he may be) according to the law merchant, he should be allowed to spell 
outan implied non-liability on his part by involved arguments and by 
appeals to the negligent practices of people in the mofussiL” 

Sadasiva Aiyar, J.’s judgment prevailed. There was then a 
Letters Patent Appeal which was heard by three Judges (White, 
C.J., Ayling and Oldfield, JJ.) who confirmed the judgment of 
Sadasiva Aiyar, j., in Koneti Naicker v. Gopala Atyarl. This is 
how White, C.J., sums up his conclusion: 

“Tt seems to me that, reading the note in question as a whole, on the con- 
struction of the document and on authority, the maker is personally liable.” 

It is clear from this decision that the view of Sundara Aiyar, 
J., that one can look into surrounding circumstances for coming to 
the conclusion whether an agent intended to incur personal liability 
was not accepted and the view of Sadasiva Aiyar, J., that one can- 
not travel outside the document seems to have prevailed. If this 
decision is followed it seems to me that the plaintiff’s appeal 
should fail and Mr. Rajah Aiyar concedes it. But he contends that 
in view of the later decisions of this Court this decision ought not 
to be followed. In the Full Bench decision reported in Satya- 
narayana v. Mallayya®, Ramesam, J., delivering the judgment qf 
the Full Bench at p. 739 made the following observations: 

“One must look at all the surrounding circumstances in inferring the 
intention. Seeing thet the note was in renewal of earlier promissory notes 
ultimately leading up to the father’s liability, I think this is the proper in- 
ference to draw.” 

In that case the mother executed a promissory note on behalf 
of her sons but in executing the document she did not describe 
herself as mother and guardian though the preamble stated it. 
But the learned Judges referred to the evidence as showing that 





1. (1913) 25 M L.J. 425: I L R. 38 Mad. 482 (F.B.). 
2. (1934) 68 M L.J. 540: I L.R. 58 Mad. 735. 
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the note on which the suit was brought was itself a renewal of an 
earlier promissory note executed by the mother and that that 
earlier promissory note was itself in renewal of an earlier promis- 
sory fote executed by the father of the minors. The earlier pro- 
missory notes were taken into consideration for coming to the 
conclusion whether the mother was personally liable. This seems 
to be in direct contravention of the decision of the Full Bench in 
Koneti Naicker v. Gopala Aiyarl, which unfortunately was not 
referred to. No doubt on the actual facts of the case the decision 
of the Full Bench in Satyanarayana v. Mallayya2, may be dis- 
tinguishable because the makers of the promissory note were stated 
to be minors and not the mother. This decision was applied by my 
Lord the Chief Justice and Madhavan Nair, J., in Seetharamayya 
Garu v. Sathiah3, In that case a promissory note was exe- 
cuted by one Venkataratnamma as the mother and guardian 
of the minors. In the operative part she stated, “I shall 
pay the same”. The signature of Venkataratnamma alone was 
appended to the note but she did not add the words des- 
cribing herself as the mother and guardian of the minors, It 
was elicited in the evidence that that promissory note was exe- 
cuted by her in renewal of a prior Promissory note which itself 
was executed in substitution of a note given by her husband the 
father of the minors. Following the observations of the Full 
Bench in Satyanarayana v. Mallayya2 they held that the mother 
was not liable. I may point out that the decision in Koneti Naicker 
v. Gopala Aiyarl was not referred to. I may refer in this connec- 
tion to one or two English decisions showing the view taken in 
England in regard to this. In Eliott y. Bax-Ironside8, Bankes 
and Scrutton, L.JJ., were of the view that surrounding circum- 


stances could be looked into for coming to the conclusion whether - 


a person signed as agent. In that case the question was whether 
the directors of a Company called Fashions Fair Exhibition Ltd., 
were liable on an endorsement made by them. The form of the 
endorsement ran thus: 


“Accepted payable at the W. Bank—A. B. and C. D. Directors—Fashions 
Fair Exhibition Ltd.” 


Bankes, L.J., while holding that from the form of the endorse- 
ment, they were liable, remarked thus: 


“I go`further, and I think that for the purpose of construing the indorse- 


ment itis permissible to take into consideration the circumstances under 
which it was made, and the cases of Macdonald v. Whitfield®, and Macdonald 
& Co. v. Nash and Co.,° seem to me to be authorities for that proposition. 


1. (1913) 25 M L J. 425: LL.R. 38 Mad. 482 (F.B.). 
2. (1934) 68 M.L.J. 540: LL.R. 58 Mad. 735. - 
3. 1938 M.W,N. 677. 4. (1925) 2 K.B. 301. 
5. (1883) 8 A.C. 733. 6 (1924) A C. 625, 
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The circumstances in which the indorsement was written were that the plain- 
tiff refused to enter into the transaction except upon the terms which hè 
made perfectly plain in his letter to Mason of February, 8, that the bill was 
‘to be indorsed by your Company’s directors on the back.’ ” 
Scrutton, L.J., observed thus: 


“I go somewhat further. A Court which is called upon to construe-a 
document is not for that purpose restricted to the perusal of the particnler 
document itself, As is said ino Taylor on Evidence, paragraph 1148: “While 
the controversy is between ihe original parties, or iheir representatives, all 
contemporaneous writings relating to the same subject-matter are admissible 
in evidence, provided only that they be of equal solemnity with the principal 
document and that no oral testimony be required for the purpose of con- 
necting them therewith.” Now here I find that on February, 8, the plaintiff 
sent to the Company for acceptance two drafts, one of which was that now 
sued ‘upon, enclosed in a letter in which he insisted that: “These drafts are to 
be indorsed by your Company’s directors on the back; and the defendant 
Mason when returning the acceptance on the same date wrote ‘I enclose here- 
with two drafts...... duly signed by two directors as requested by you” 
therein referring to the indorsements. I think Iam entitled to take those 
letters into consideration as tending to show that the defendants were under; 
taking personal liability when putting their signatures on the back.” 

From the observations of these two learned Judges it is clear, 
that they were referring to the evidence de hors the document. But 
from the observations of Scrutton,L.J., it would seem that he would 
confine the evidence only to contemporaneous writings and exclude 
all oral evidence. It.is not clear whether he would allow prior 
promissory notes which were relied on in Satyanarayana v. 
Mallayyal and Seetharamayya Garu v. Sathiah2 to be looked into. 
It is also not clear whether oral evidence should be excluded even 
to explain the recitals in the note. The reliance by the learned 


Judge on the passage in Taylor on Evidence which he extracted in 
his judgment would seem to indicate that such oral evidence would 
be excluded. I think I should also refer to the decision of. 
Horridge, J., reported in Kettle v. Dunster and Wakefield3, In 


_ that case the question was whether one Kettle was entitled to sue.: 


He was appointed receiver on behalf of the debenture-holders of a 
Company called Ford Paper Works Ltd. The bill on which the 
action was based ran thus: 

“On the 10th August next after date pay to my order” and “for value 
received” 
and they are signed 

“ R. Kettle, Receiver, Ford Paper Works Ltd.” , 1 

. On behalf of the defendants it was contended that it was’ 

drawn on behalf of the Ford Paper Works Ltd., and Kettle was 
entitled to sue. It was also contended in that case that if the sur- 





1. (1934) 68 MLJ. 540: LL.R. 58 Mad. 735, 
2, (1938) M.W.N. 677. 3. (1927) 138 L.T. 158, 
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rounding circumstances were looked into Kettle could not sue. The 
sürrounding circumstances relied on were that the goods were in 
fact supplied by the Company and- that Kettle himself had stated 
that he-had accepted no personal liability. It was held'that those 
circumstances could not be looked into. This is how Horridge, J., 
observed: 

“It was argued before me that in looking at the face of these documents 
I must take into consideration all the surrotinding circumstances; but when 
those surrdunding circumstances come to be analysed they seem to me not to 
be surrounding circumstances at all,..... What I have got to do is to take 
the document itself and from that and “from nothing else, except surrounding 
Circumstances, which may really be surrounding circumstances, draw the 
inference what it means. I think that is quite clear from the case of Chapman 
v. Smethurst!, where Kennedy, L. J, quotes with approval the language 
of Channell, J. I amof thé same opinion on both pointa. I agree with 
Chamel, J., when he says that the question “depends upon the intention of 
the parties, which intention I think, must be gathered from the terms of the 
document alone.” Applying those tests to this document, I am clearly of 
opinion that the words ‘Receiver, Ford Paper Works (1923) Ltd.’ are only 
words of description and that the documents do not purport to have been 
made on behalf of the Company atall, and that therefore Mr. Kettle is both 
diable to be sued and able to sue upon these bills of exchange.” 

The learned Judge does not explain what he meant when he 
observed, 

“Except surrounding circumstances which may really be surrounding 
<ircumstances”. 

Would the learned Judge permit bòth oral and documentary 
evidence to prove surrounding circumstances? The learned Judge 
tefers with approval to the judgment of Scrutton, L.J, in Elliott v. 
Bax-Ironside2, who as already pointed out would exclude all oral 
evidence but would only admit contemporaneous writings when the 
‘question arises between immediate parties, It would seem there- 
fore that Horridge, J., would exclude all oral evidence. Probably 
the learned Judge would admit documentary evidence of surroun- 
~v, ding circumstances. The question again arises, would the 
ae surrounding circumstances be limited only to the explaining of any 
recitals in the note which by themselves are not explanatory? But 
' the citation from Kennedy, L.J.,’s judgment would seem to indicate 
that the intention must be gathered from the terms of the docu- 
ment alone. 


1 think it unnecessary to refer to the other decisions of our 
High Court which take one view or the other., In this state of 
authorities I think it desirable that this matter should be decided by 
a Bench. 





1, (1909) 1 K.B. 927 at 930. 
2 (1925)2K.B. 31. 


F.B. 
na 


Padmavathi 
Amma! 


Leach, C.J. 


Sivaguru- 
Pillai 
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Mr. Viraraghavan raised a point that the second defendant 
had no authority.to execute the promissory note on behalf of the 
first defendant. He put his contentipn thus.’ Though Ex. B was 
executed in. substitution of an'earliqr promissory note in favour of 
Swarnathammal by Shanmugasundara, the promissory note was 
executed by the second defendant in his individual capacity without 
indicating anywhere on the note that he was executing as an agent 
and on the execulion of: Ex. B-the prior note was cancelled and 
thus the liability of the first defendant must be deemed tb have 
ceased. But the concurrent finding of both the Courts was that 
Ex. B was executed with the knowledge and at the instance of the 
first defendant. As the debt was primarily one which the first 
defendant had to discharge and ‘therefore her debt and as the 
second defendant was empowered under the power-of-attorney to 
discharge her debts, it seems td me that he had sufficient authority 
to execute the promissory note as her agent. 1 do not see much 
force in this contention. 

In view of what I have stated oer I direct that the papers 
be placed before my Lord the Chief Justice for being posted before 
a Bench. 

This Second Appealcame on for hearing before the Full 
Bench in pursuance of the above-mentioned Order of Reference. 

K. Rajah Aiyar and S. Ramachandra Aiyar for Appellant. 

T+ S. Venkatesa Ayar and G. R. Jagadisan. for Res- 
pdndents. © 4 ` 

The Court delivered the’ following 

JupcMENTS.* ' The Chief Justice.—This appeal has 
placed before @ Full Bench of five judges as its decision calls i 
the settlement of a conflict which exists in the decisions of Koneit 
Naicker v. Gopala Aiyart and S atyanarayana v. Mallayya%, 
each of which was decided by.a Full Bench of three Judges.of 
this Court. Stated broadly ‘the, question is whether the Court 
can look into the surrounding circumstances. when: deciding 
whether the maker ‘of a promissory note has executed it as the 
‘agent or the ‘representative of another. In Koneti Naicker v. 
Gopala Aiyarl, the Court held that the surrounding circum- 
stances could not be inquired into. The question of liability 
could only’ be decided on the reading of the instrument. In 
Satyanarayana v. Mallayya%, it was, however,’ said’ that one 
a M 


.1. (1913) 25 M.LJ. 425: 1,L,R, 38 Mad. 482 (F.B.). 
2. (1934) 68 M.L.J: 540: eet 735 (E.B.). 
*20th December 1940. `. 
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could look at all the surrounding circumstances in inferring the 
intention of the makerr 


The appeal arises out of a suit filed by the appellant to 
recover the amount due on a promissory note of which he was 
the holder. .The promissory note was executed by the second 
respondent, who is the husband of the first respondent. . The 
first respondent had granted her husband a power-of-attorney, 
and it has been suggested on behalf of the first respondent that 
this power did not give him authority to execute a negotiable 
instrument on her behalf. The question of authority has been 
investigated by the Courts below and they have agreed that the 
second respondent was duly authorised to execute promissory. 
notes on his wife’s behalf. The promissory note in suit was a 
renewal of a previous promissory note, and the Subordinate 
Judge of Cuddalore who tried the suit and the District Judge 
of South Arcot on first appeal both held that the earlier pro- 
missory note was executed by the husband with the knowledge 
and at the instance of his wife. The husband was empowered 
ander the power-of-attorney to discharge his wife’s debts, and 
we concur in the finding, as Venkataramana Rao, J., did i in his 
Order of Reference, that the husband had authority to execute 
the promissory note in suit as the agent of his wife. The pro- 
missory note in suit reads as follows: 

“ Promissory note executed on the 24th November, 1932, in favour of 
Sivagurunatham Pillai, son of Ramanujam Pillai, residing in Thunisa- 
ramedu village, Chidambaram taluk, by me Srinivasam Pillai, son of Velayu- 
dham Pillai, the husband and agent under power-of-attorney of Padmavathi 
Ammal, daughter of Kuppusami Pillai, residing in Gunamangalam village, 
Chidambaram Taluk :— 

“ As you have obtained an assignment on Ist January, 1930, of the pro- 
missory note executed by me on 11th December, 1929, for Rs. 3000 (Rupees 
three thousand) in favour of Therku Virudangan Ananta Pillai’s son, 
Ramaswami Pillai, in respect of the debt due by Shanmugasundaram Pillai, 
my wife’s junior paternal uncle, the amount of principal and interest due on 
the said promissory note is Rs. 3797-4-0 (Rupees three thousand seven 
hundred and ninety seven and annas four). As I have received this sum in 
manner stated above, I shall pay interest on the said sum at 15 annas per cent 
per mensem fromthis day and pay you, or your order, on demand, the 
aggregate principal and interest and take back this document after endorse- 
ment’ oF payment made thereon. 


V. Srinivasa Pillai.” 

Tt will be observed that while the signature of the maker is 
not followed by any words indicating the capacity in which he 
signed, in the first paragraph of the note he is described as the 
husband and agent under the power-of-attorney of his wife. 
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The wife denied that her husband executed this promissory 
note as her agent and the husband maintained that he had. 
Holding that the husband had authority to sign for his wife 
and had executed this promissory note as her agent, the Subor- 
dinate Judge granted the appellant, who is the payee of the 
promissory note, a decree for the amount claimed. The District 
Judge, while concurring in the finding of the Subordinate Judge 
that the husband had authority from his wife to execute the 
promissory note and: had in fact executed it as her agent, held 
that as the wording of the instrument did not exclude the 
husband’s personal liability he was liable. Accordingly he 
granted a decree against the husband and dismissed the suit 
against the wife. The decree-holder has appealed and he asks 
for the restoration of the decree of the trial Court. 


Before examining the judgments in Koneti Naicker v. 
Gopala Aiyarı and Satyanarayana v. Mallayya?, I propose to 
state the relevant provisions of the Bills of Exchange Act, 1882 
and the Negotiable Instruments Act, 1881, because the provi- 
sions of the two Acts with regard to the execution of a negoti- 
able instrument by an agent are not the same, and English 
decisions may .not always bein point. S. 23 of the Bills of 
Exchange Act is in these words: 

“ No person is Hable as drawer, indorser, or acceptor, of a bill who has 
not signed it as such ; Provided that— 

(0) where a person signs a bill in a trade or assumed name, he is liable 
as if he had signed it in his own name. 

Cii) The signature of the name of a firm is equivalent to the signature 
by the person so signing of the names of all persons liable as partners in 
that firm.” 

S. 26 reads as follows: 

“ Where a person signs a bill as drawer, indorser, or acceptor, and adds 
words to his signature, indicating that he signs for or on behalf of a prin- 
cipal, or in a representative character, he is not personally liable thereon; 
but the mere addition to his signature of words describing him as an agent, 
or as filling a representative character, does not exempt him from personal 
liability.” 

‘The corresponding sections of the Negotiable Instruments 
Act are Ss. 27 and 28 respectively and they read as follows: 

“27. Every person capable of binding himself or of being bound, as 
mentioned in S. 26, may so bind himself or be bound: by a duly authorized 
agent acting in his name. ; 

———S a 
1, (1913) 25 M.L.J. 425: LL.R. 38 Mad. 482 (F.B.), 
2 (1934) 68 M._L.J. 540: LL.R. 58 Mad. 735 (F.B.). 
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A general authority to transact business and to receive and discharge 
debts does not confer upon sn agent the power of accepting or indorsing 
bills of exchange so as to bind his principal. 

An authority to draw bills of exchange does not of itself import an 
authority to indorse. , 

28. An agent who signs his name to a promissory note, bill of exchange 
or cheque without indicating thereon that he signs as agent, or that he does 
not intend thereby to incur personal responsibility, is liable personally on the 
instrument, except to those who induced him to sign upon the belief that the 
principal only would be held liable.” 

Under the English Act, if an agent is to escape liability as 
a drawer, indorser or acceptor he should add words to his 
signature indicating that he is signing for and on behalf of his 
principal. Of course if in the body of the instrument the 
maker expressly excludes his personal liability this would have 
the same effect as the adding of suitable words to his signature, 
but in England negotiable instruments are not usually drawn 
in this way. Under the Indian Act there is more latitude in the 
matter of construction. The question is not whether there has 
been express exclusion of personal liability, but whether on a 
fair construction of the instrument as a whole the exclusion of 
personal liability can be inferred. The importance which S. 26 
of the English Act attaches to words of exclusion following 
the signature was nota feature of the decisions in England 
before the passing of the Bills of Exchange Act in 1882. What 
was insisted upon was that on the face of the instrument the 
maker should clearly indicate that he was signing for another, 
otherwise he would be liable personally. In Leadbitter v. 
Farrow1, Lord Ellenborough, C.J., said: 

“Ts it not an universal rule that a man who puts his name to a bill of ex- 
change thereby makes himself personally liable, unless he states upon the 
face of the bill that he subscribes it for another, or by procuration of 
another, which are wordsof exclusion? Ualess he says plainly ‘I am the 
mere scribe’, he becomes liable........ Every person, it is to be presumed, 
who takes a bill of the drawer, expects that his responsibility is to be pledged 
to its being accepted. Giving full effect to the circumstance that the plaintiff 
knew the defendant to-be agent, still the defendant is liable like any other 
drawer who puts his name to a bill without denoting that he does it in the 
character of procurator. The defendant has not so done, and, therefore, 
has made himself liable.” . 

When Lindus v. Melrose? was before the Court of Exche- 
quer, Pollock, C.B., did say3 e 





1. (1816) 5 M. and S.334: 105 E.R. 1077. 
.2. (1858) 3 H. and N. 178: 157 E.R. 434. 
3. (1857) 2 H. and N. 296: 157 E.R. 123. 


note. 
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“On reading the instrument as I have suggested, and looking to the sur- 
rounding circumstances, I entertain not the slightest doubt that in fact it was 
intended as the note of the Company”. 


But there is no indication that the surrounding circum- 
stances were used to add to the instrument and when the case 
was before the Exchequer Chamber on appeal it is obvious that 
it was decided, merely on an examination of the words of the 


It has been argued that Elliott v. Bax-Ironsidet, “is direct 
authority for the proposition that the Court may look beyond 
the document and examine the surrounding circumstances when 
deciding whether personal liabiliry has been excluded by the 
maker of a negotiable instrument such as we have here, but an 
examination of the judgments shows that they do not render 
support for the argument. A bill of exchange was accepted in 
the following form: 

“Accepted payable at the Westminster Bank Ltd, Piccadilly Branch, H, 


C. Bax-Ironside, Ronald A. Mason, directors, Fashions Fair Exhibition 
Ltd.” 


When the drawer sent the bill to the Company for accep- 
tance he wrote saying that as a condition of his doing the work 
for which the bill was drawn he should require it to be indorsed 
by the directors as well as accepted by the Company. As the 
result of this letter the two directors indorsed the bill as 
follows: ‘Fashions Fair Exhibition Ltd., 4. B. and C. D. 
directors”, and one of them when returning the accepted bill 
drew attention in his letter to the fact that it was duly indorsed 
by two directors of the Company as had been requested. Bankes 
and Scrutton, L. JJ., were of the opinion that the Court was 
entitled to look at the surrounding circumstances under which 
the bill was signed, including the letters which passed between 
the parties on the subject of the indorsement, from which it 
was to be inferred that the defendants by indorsing intended to 
guarantee the payment of the bill. Sargent, L.J., agreed in 
holding that the directors were liable, but he preferred to base 
his judgment merely on the contents of the particular bill. 

In holding that the surrounding circumstances might be 
looked into Bankes and Scrutton, L.JJ., placed. reliance on 
Macdonald v. Whitfield® and Macdonald & Co. v. Nash & Cos 
Macdonald v. Whitfield? was an appeal to the Privy Council 


L (1925) 2 K.B. 301. 
2. (1883) 8 A.C, 733, 3. (1924) 2 A.C, 625. 
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from Canada, and in eos the Ss of the Board Lord 
Watson observed: 

“But it ia a well established rule of law that the whole facts and circum- 
stances attendant upon the making, issue, and transference of a bill or note 
may be legitimately referred to for the purpose of ascertaining the true 
relation to each other of the parties who' put their signatures upon it, either 
as makers or as indorsers; and that reasonable inferences, derived from 
these facts and circumstances, are admitted,to the effect of qualifying, 
altering, or even inverting the relative liabilities which the law merchant 
would otherwise assign to them.” 

These remarks are confined to the parties’ who put their 
signatures upon the instrument. In that case the directors of a 
Company agreed with each other to become sureties to'the bank 
for the same debts of the Company and as the result’ of this 
agreement successively indorsed three promissory notes to the 
Company. It was held that they were entitled and liable to 
equal contribution inter se. The rule stated by Lord Watson 
in that case obviously does not apply.in the present case. The 
appellant has not signed the promissory note, he is merely the 
payee and the question is whether the maker or a' third party, 
whose signature does not appear on the instrument, is liable. 

In Macdonald & Co. v. Nash & Co.1 thé position was this. 
The appellants sold 19,000 cases of tinned soup, but as the 
buyers were unable to find the money they applied for financial 
assistance to the respondents, who undertook as between them- 
selves and the buyers to find 75 per cent. of the purchase price. 
The appellants, the respondents and the buyers then agreed that 
the respondents should indorse a series of eight bills of exchange, 
seven for £1,000 each and one for £. 117 odd, to be drawn by, 
the appellants on the buyers, payable six months after date to 
the appellants’ order, and that the appellants, in consideration 
of the bills being duly indorsed by the respondents, should hand 
to the respondents delivery orders for the balance of the cases, 
some 3,000 cases having been taken up by the buyers. The bills 
were drawn by the appellants on the buyers, expressed to be 
payable to the appellants’ order, and were accepted by the 
buyers and indorsed by the respondents. Room was left above 
the name of the respondents for the indorsemient’ of the name 
of any person to’ whom the appellants should direct payment. 
The respondents then handed the bills to the appellants in ex- 
change for the delivery orders. One bill was discharged, but 





1. (1924) 2 A.C, 625. 
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before the remaining bills became due the appellants indorsed 
their name as payee above respondents’ signature. ` On 
presentation to the buyers these bills were dishonoured and the 


` appellants claimed payment from the respondents, who denied 


liability. Thereupon the appellants sued the respondents as 
indorsers. It was held that the respondents must be taken to 
have intended to make themselves liable to the appellants on the 
bills and that the appellants had implied authority to fill in their 
own name as payee. i f i 

The decision in Macdonald & Co. v. Nash & Co.1 does not 
go beyond the rule stated by Lord Watson in Macdonald v. 
W hitfield3 and I consider that Elliott v. Bax-Ironside® goes no 
further. In my judgment the English decisions lend no support 
for the suggestion that in a case like the óne now before us the 
Court can travel beyond the instrument in order to decide whe- 
ther a person has signed as the agent of another. So far as the 
Courts in India are concerned the question is really governed by 
the decision of the. Privy Council in Sadsuk Janki Das v. Sir 
Ktshan Pershadt. In that case certain -hundis had been drawn 
by one Mohan Lal, who had been employed by Maharaja Sir 
Kishan Pershad, as the superintendent of his private treasury. 
The hundis were in this form: 

“By order of Sirkar, may his happiness increase, 
To 
Mohan Lal, son of Hira Lal, 


Six months from the date of the execution of this kundi, please pay to 
Seth Sadsuk Janki Das Sahu of the Residency Bazaars or to his order the 
sum of H.S. Rs. 2,500 (half of which is Rs. 1,250) which sum I have received 
in cash in the Residency Bazaars from the said Seth Sahib. 

Dated 3rd Rabi-ns-sani, 1328-H (14th April, 1910) ; 

- Mohan Lal (ln Urdu) 
Acting Superintendent of the Private 
Treasury of His Excellency Sir 
Maharajah, the Prime Minister of H. 
H. the Nizam. g 
i : (on the back) 

_ This kundi has been accepted by Mohan Lal, son of Hira Lal,, in PEAN 

of Seth Sadsuk Janki Das, inhabitant of the Residency Bazaars, Hyderabad. 
Dated 3rd Rabi-us-sani, 1328 Hijiri, 
Mohan Lal (In Urdu).” 





1. (1924) 2 A.C. 625. 2. (1883) 8 A.C. 733. 
3. (1925) 2 K.B. 301. 
4. (1918) 36 M.L.J. 429 : L.R. 46 I-A. 33: LL.B. 46 Cal. 663 (P.C). 
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The questiom was whether Mohan Lal or the Maharaja 
was liable. The Privy Council held that the liability rested 
with Mohan Lal‘and not with the Maharaja. In delivering the 
judgment of the Board, Lord Buckmaster said: 


“Tt is of the utmost importance that the name of a person or firm to be 
charged upon a negotiable document should be clearly stated on the face or 
on the back of the document, so that the responsibility is made plain and can 
be instantly recognised as the document passes from hand to hand. In this 
case the preliminary words mention no more than that Mohan Lal has been 
directed to execute the hundis, and they do not necessarily imply that he has 
been clothed with authority to execute them in any other form than that in 


which they were actually prepared—a form which it has already been shown f 


constituted nothing more than a personal liability on behalf of Mohan Lal.” 
After referring to Ss. 26, 27 and 28 of the Negotiable Instru- 
ments Act, the judgment proceeds : 

“It is sufficient to say that these sections contain nothing inconsistent 
with the principles already enunciated, and nothing to support the conten- 
tion, which is contrary to all established rules, that in an action on a bill of 
exchange or promissory note against a person whose name properly appears 
as party to the instrument, it is open either by way of claim or defence to 
show that the signatòry was in reality acting for an undisclosed principal.” 

There can be nothing plainer than this judgment. It is 
the instrument and the instrument alone which has to be looked 
at in deciding whether the maker has excluded personal liability 
in such a case. Therefore in turning to examine the decisions 
of this Court in Koneti Naicker v. Gopala Atyar! and Satya- 
narayana v. Mallayya2, we have this factor well established. Of 
course, if the authority of the agent is qaestioned the authority 
must be established before the instrument is looked at. 


The case of Koneti Naicker v. Gopala Atyar1, was decided 
by White, C.J., and Ayling and Oldfield, JJ. It was heard by 
three Judges as Sundara Aiyar and Sadasiva Aiyar, JJ., who 
had heard it in the first instance had disagreed. It has been 
suggested that the judgment of Sundara Aiyar, J., amounts to 
an assertion that the surrounding circumstances may be taken 
into consideration in a case like the present one, but when his 
judgment is examined it is clear that he was not stating any 
such proposition. The real conflict between him and Sadasiva 
Aiyar, J., was that he considered that the promissory note itself 
indicated that it had been signed by the maker as an agent, 
while Sadasiva Aiyar, J., took the opposite view. The promis- 





1. (1913) 25 M.L.J. 425: LL.R, 38 Mad. 482 (F B.). 
2. (1934) 68 M.L.J. 540: 1L.R 58 Mad, 733 (E.B.). 
SR . 
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are ll 


sory note read as follows: ` an 


“12th August, 1907 corresponding to 28th Audi, Plavanga. Promissory 
note executed to you both, (1) Gopala Aiyar and (2) Nagaswami Aiyar, sons 
of Soothi Seshaiyer residing in No. 1, Police Station Lane, Madura Town, by 
R. P. Koneti Nayudu Garu, son of Nanjundappa Naidu Garu agent holding 
power-of-attorney from the Zamindar Dorai Rajah Avergal and residing in 
Vellikurichi village, Manamadura Talpk, Madura District. | > 


Amount due to you including principal and interest up-te-date upon 
settlement of account of dealings which was standing against the name of 
Rani Chekkani Ammal on cloths, etc., having been purchased ere this for the 
Vellikurichi palace is Rs. 6946-0. On demand, I promise to pay this sum of 
Rupees Six hundred and ninetyfour and annas six with interest at Rs. 5-80 
per cent. per mensem from this date either to you.or order and shall take 
this back with the endorsement of payment thereon. 

(Signed) R. P. Koneti Nayudu.” 


It will be observed that after stating that he is the son of 
Nanjundappa Naidu the maker of the note adds he is the 
‘agent, holding power-of-attorney . from the Zamindar Dorai 
Rajah Avergal.’ The note has very much in common with the 
note now in suit. The question there was whether R. P. Koneti 
Naidu was personally liable or whether he had executed the 
promissory note as the agent of the Zamindar. Sundara 
Aiyar, J., considered that the promissory note should be con- 
strued as an instrument made by R. P. Koneti Naidu as the 
agent of the Zamindar and his reasons may be gathered from 
the following passage in his judgment: (23 M.L.J. 417 at 
421): i 


‘The question is, has or has not the third defendant indicated on the 
note that he does not intend to incur personal responsibility for the debt? 
He has described himself as the agent of the first defendant bolding a 
power-of-attorney from him. He has described the debt as one binding on 
the first defendant and incurred by the first defendant’s mother. In instru- 
ments executed by the people of this country, it is, in my opinion, very un- 
common for the executant to describe himself as agent of another; unless 
the contract is entered into by him as an agent. In this case, the justifica- 
tion for his acting as an agent is also referred to, namely, that he holds a 
power-of-attorney from the first defendant The question whether the 
third defendant executed the document as agent and whether he has 
indicated that he did not intend to be personally responsible for the amount 
of the note is one of constriction. .1n construing the instrument, I think it 
is proper and necessary to put oneself in the position of the executant, and 
to take into consideration the habits of the people of this-ccuntry in the 
matter of conveyancing. These habits may not be the same as those of 
people in England or elsewhere, and the construction to be put on an instru- 
ment executed by a Hindu here should not necessarily be made to depend on 
the construction of a similarly worded instrument executed by an English- 
man.” 
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Later in the judgment Sundara Aiyar, J., said: 

“Of course, an agent nlight contract to be personally liable, and it would 
be open to the payee to prove such an agreement. But, apart from such 
agreement, I think that in this country, the description itself should be taken 
to be an indication that the executant should not be personally liable.” 


Sundara Aiyar, J., also said that if it was open to the 
maker to prove that he was only a benamidar for a third 
person, he saw no reason why he should not be entitled to show 
that he was only an agent for another, but he went on to add 
that, perhaps S. 28 of the Negotiable Instruments Act would 
not allow of this and therefore his decision must be taken to 
have been given on the reading of the promissory note, bearing 
in mind the manner of expression the maker would ordinarily 
use. n 
Sadasiva Aiyar, J., considered that the maker of a negoti- 
able instrument would be personally liable unless in signing he 
indicated that he was signing as an agent or had expressly, 
excluded his personal liability in the body of the note. He 
observed : 

“Why should a holder of 2 negotiable instrument be driven to make 
inquiries whether a man who puts his unequivocal signature to it is really an 
agent of some other person as he described himself in the body or whether 
he had authority to bind that principal? The very object of the law merchant 
might be defeated if, when the executant does not choose expressly to re- 
pudiate his own personal liability to the holder (whoever he may be) 
according to the law merchant, he should be allowed to spell out an implied 
non-liability on his part by involved arguments and by appeals to the negli- 
gent practices of people in the mofussil.” 

All the members of the Full Bench read the promissory 
note in the way it was read by Sadasiva Aiyar, J., although 
Ayling, J., observed that the question was not free from doubt. 
White, C.J., said that he did not attach importance to the 
variation of the language between S. 26 of the Bills of Ex- 
change Act and S. 28 of the Negotiable Instruments Act 
because the legislature intended in both enactments to reproduce 
the English Common Law, though the language used for the 
purpose of carrying out their intention .was different. As I 
have already indicated I do not agree that the effect of S. 26 
of the English Act is precisely the same as that of S. 28 of the 
Negotiable Instruments Act, and before us learned counsel have 
accepted that there is a difference. hig 

In Satyanarayana v. Mallayyal, the facts were these. A 
promissory note was executed by the mother, who was also the 


1. (1934) 68 M.L.J. 540: LLR. 58 Mad. 735 (F.B.). 
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guardian of the minor members of a Hindu joint family, 
without adding any words of qualificatign to her signature, but 
in the body of the note the minors were described as the makers 
‘represented by their mother and guardian, Venkayamma’, The 
promissory note was in renewal of an earlier promissory note 
made by the mother as guardian of the minors and this note 
was in renewal of a promissory note which had been executed 
by the father. The judgment of the Court was delivered by 
‘Ramiesam, J., who stated without any qualification that one must 
look at all the surrounding circumstances in inferring the inten- 
tion of the maker. The Courts held that the minors’ estate was 
liable on the promissory note and jn arriving at this decision 
took into consideration the surrounding circumstances. This 
course cannot be supported. With great respect the Court was 
wrong in looking at the surrounding circumstances when deci- 
ding whether the mother as the maker of the promissory note 
had excluded her personal liability. 


As the Court cannot look beyond what is stated in the 
instrument in a case like the present one it is now necessary to 
decide whether the promissory note in suit should be construed 
in accordance with the judgment of Sundara Aiyar, J., or the 
judgments of Sadasiva Aiyar, J., and White, C.J. In my 
opinion the judgment which should be followed is that of 
Sundara Aiyar, J. It is the duty of the Court to read the 
instrument and judge its effects from the words used, but a 
Promissory note drawn up in a vernacular language cannot 
always be construed according to the literal translation into 
English. While I have no knowledge of the Dravidian lan- 
guages, I have seen sufficient of the translations of vernacular 
documents which have come before this Court to realize that to 
give a fair translation words in English have often to be added, 
and both my learned brothers Somayya and Patanjali Sastri, JJ., 
inform me that a Tamilian who wished to indicate that he was. 
signing on behalf of his principal might aptly use the language 
found in the promissory note in suit and that a Tamilian would. 
read it as an instrument signed by the maker on behalf of his. 
principal. I do not suggest that a document in Tamil or any 
other language spoken in India should not be given the meaning 
which the words used ordinarily imply, but in deciding their 
implication I agree with Sundara Aivar, J., that one must put 
oneself in the position of the writer so far as the language used 
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is concerned. In this country when a person is describing who 
he is he gives his fatHer’s name and says that he is his son. 
When in a document such as we have here the person after 
giving his own description adds that he is the agent of another 
it means that he is acting as the other’s agent in the matter of 
the execution of the document. 

In this case I consider that it is beyond reasonable doubt 
that when the second respondent added to the statement that he 
was the son of Velayudham Pillai the statement that he was the 
husband and agent under power-of-attorney of the first respon- 
dent he implied that he was executing the document in his 
capacity as her agent. The matter does not, however, rest 
there. The body of the instrument shows that the note was 
executed in renewal of a previous promissory note executed in 
respect of a debt owed by the first respondent’s junior paternal 
uncle Shanmugasundaram Pillai, and this gives an indication 
of the reason why the second respondent was called upon to act 
on behalf of his wife. She was lending aid to a relation of 
hers. Ona fair construction of the document bearing in mind 
that it was written in Tamil by a person who would express 
agency in this way I hold that the second respondent signed it 
as his wife's agent. 

Mr. Venkatesa Aiyar on behalf of the first fenon 
stated in the course of his argument that if the word ‘as’ pre- 
ceded the words ‘the husband and agent under power-of-attorney 
of Padmavathi Ammal’ it would be a fair construction of the 
document to say that the maker intended to exclude his own 
personal liability. Ido not see what difference the absence of 
the word ‘as’ makes, because the insertion of the words ‘husband 
and agent under power-of-attorney of Padmavathi Ammal’ 
would be entirely unnecessary unless the intention was to indi- 
cate that the second respondent was signing the document as the 
agent of his wife. 

I would sum up the position thus. In Satyanarayana v. 
Mallayyal, the Court erred in saying that circumstances not 
disclosed in the instrument could be looked at when deciding 
whether the maker was personally liable and the learned 
Judges who decided Koneti Naicker v. Gopala Aiyar3, erred in 
refusing to follow the line of approach indicated by Sundara 





1. (1934) 68 M.L.J. 540: LL.R, 58 Mad. 735 (F.B.). 
2 (1913) 25 M.LJ. 425: LL.R. 38 Mad. 482 (F.B,). 
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Aiyar, J. When it isa matter of construing the effect of an 
instrument written in Tamil or in any `dther Indian language, 
the observations of Sundara Aiyar, J., apply. 

It follows from what I have said that I consider that the 
Subordinate Judge was right, and I would allow the appeal with 
costs here and below. 

King, J—I agree. As I was a member of the Full Bench 
which decided Satyanarayana v. Matlayyal, I wish to add that 
to the best of my recollection the question of the propriety of 
looking into surrounding circumstances was not raised then. 
Those circumstances were assumed, as constituting the back- 
ground of facts upon which the case had to be decided. Now 
that I have had the advantage of hearing that matter fully 
argued, I agree that in that respect our decision was wrong. 

Somayya, J—lagree with the judgment just delivered by 
my Lord the Chief Justice. I only wish to add that I entirely 
agree with the observations of my brother Patanjali Sastri, J., 
as to the mode in which promissory notes and other documents 
are drafted in this country to indicate that the executant exclu- 
des his personal liability and that he is executing the document 
for another. 

Patanjali Sastri, J—I agree with my Lord the Chief Justice 
whose judgment I have had the advantage of reading, and 
would only add that the appending of the words- ‘agent under 
power-of-attorney of etc.,’ to the name of the executant is æ 
well-known form commonly employed in Tamil documents to 
indicate execution in a representative capacity and exclusion of 
personal responsibility. The words are almost invariably 
regarded as limiting and qualifying the liability and not merely 
as describing or identifying the executant. It is indeed diffi- 
cult to see what descriptive or decdrative significance can be 
ascribed to such words when they are added to a name ey 
adequately described as in the present case. 

English decisions holding that words like ‘Director’, 
‘Secretary’, ‘Managing Agents’ etc., added to the signatures of 
parties to negotiable instruments are only descriptive and do not 
have the effect of excluding personal liability are, in my opinion, 
more misleading than helpful in determining the intention of 
parties to similar instruments in India and I respectfully 





1. (1934) 68 M.LJ. 540: LL.R. 58 Mad. 735 (F.B.). 
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endorse the protest of Sundara Aiyar, J., in Koneti Naicker v. 
Gopala Aiyart, against a too rigid and indiscriminating adher- 
ence to English rules of construction in, interpreting docu- 
ments executed by the people of this country:in their own verna- 
cular. Withall respect to Sadasiva Aiyar, J., whose differing 
judgment prevailed, it seems to me a curious inversion of true 
canons of construction to apply the English rule based upon a 
different made of drawing negotiable instruments prevalent in 
England to similar instruments executed in India, brushing 
aside forms of words commonly used in vernacular to express 
agency as ‘negligent practices of people in the mofussil.’ In 
England as pointed out by Lord Ellenborough, C.J., in Lead- 


bitter v. Farrow®, it was an universal rule that a man who puts ` 


his name to a bill of exchange thereby makes himself personally 
liable unless he subscribes it for. another or by procuration of 
another which are words of exclusion (italics mine). * This 
well-established mode of excluding personal liability was 
recognised and perhaps made more stringent in S. 26 of the 
Bills of Exchange Act of 1882, and hence the English rule. 
But in, this part of the country it is the usual practice in draw- 
ing a promissory note in vernacular to begin by Stating that it 
is executed’ by A B to C D and where such execution is for and 
on behalf of another, to append the words “agent under power- 
of-attorney of X. Y.”, to the name of the executant. No Tamilian 
would read the promissory note in suit, (Ex. A), except as one 
executed by the maker for ‘and on behalf of his principal. 
Promissory notes are not’ only common among the commercial 
community in the cities but are popular among the large 
agricultural community in the mofussil on account of the low 
stamp duty to which they are subject, and it is’ to the interest 
of these communities that no doubts should be thrown on the 
generally accepted meaning of these words as excluding 
personal liability on the part of the. signatory. 


Mr. Venkatesa Aiyar placed reliance on the, ‘wording of 
S. 28 as sanctioning the application of the English rule in this 
country also. He pointed out that the section begins with the 
words ‘an agent’ and not ‘a person’, thereby indicating that 
even. if the'instrument purports to be executed by a person as 
an agent, that is not sufficientito exclude personal liability. But 


1. (1913) 23 M.L.J. 417: IL.R. 38 Mad. 482 (F.B.). 
i 2. (1816) 5 M. and S. 345:.105 E.R: 1077. 
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tbere is no warrant for supposing that the section presupposes 
instruments purporting to be executed by an agent as such. AH ` 
that it means is that a person who isin fact an agent but 
signs his name without indicating on the instrument that he 
Signs as agent or that he does not intend thereby to incur per- 
sonal responsibility, is liable as a principal—Cf. S. 231 of the 
Indian Contract Act where the words ‘an agent’ obviously 
refer to a person who is in fact an agent and not one who 
purports to act as such. 

Happell, J—I agree. 

K.S. Apbeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
, PRESENT :—MR. JUSTICE HoRWwILL. , 
V. S. Somasundaram .. Petitioner* (Accused). 

Indian Defence Rules 34 (6) (b) (c) and (d) and r. 38—Speech by the 
petitioner against Police—No prejudicial act contemplated—Conviction under 
rules whether right in the circumstances. 

Where the petitioner was convicted under r, 38 of the Defence of India 
Rules for having done 2 prejudicial act and was sentenced to imprisonment 
as well as to a fine, and the prejudicial act referred to consisted of a speech 
against the police to the effect that although they were poorly paid men and 
of no status, they gave themselves airs and strutted about doing no work etc., 


Held, that the speech of the petitioner did make him guilty of an offence 
under S. 124-A of the Indian Penal Code, but it was not a prejudicial act 
within the meaning of r. 34 (6) (b) or 34(6) (c) or 34 (6) (d). The speech 
when read as a whole, could not be made out to be an incitement to attack or 
to use force against the police, although it might cause disaffection against 
them. Therefore the conviction under the Defence Rules was not proper. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying that the High Court will be pleased 
to revise the judgment of the Court-of-the Chief Presidency 
Magistrate, Egmore, Madras dated 14th October, 1940 and 
passed in C. C. No: 270 of 1940. 

' S. Suryaprakasim for Petitioner. 

Crown Prosecutor for the Crown. 

The Court passed the following 


Orpgr.—The petitioner has been convicted under r. 38 of 
the Defence of India Rules for having done a prejudicial act 





* Cri. R. C. No. 967 of 1940. 5th February, 1941. 
(Cri. R. P. No-920 of 1940). 
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and sentenced to imprisonment till the rising of the Court and 
to a fine of Rs. 50. ` 

“Prejudicial Act” is defined in r. 34 (6). Many groups 

“of prejudicial acts are described in this rule, but the learned 
Crown Prosecutor relies on sub-clauses (b), (c), (d) and (1). 
The learned Magistrate has not referred in particular to any of 
these sub-clauses; but has merely said that the speech of the 
petitioner is a prejudicial act which is punishable under r. 38 
(5). The speech of the petitioner consisted of a tirade against 
the police. He said that although they are poorly paid men of 
no status, yet they give themselves airs and strut about doing 
no work. He suggests that they are acting against the workers 
in the interests of the capitalists. The speech also contains 
threats of what might be done to the police if they continue as 
they are at present. 

Cl. (b) of r. 34 (6) is: 

“‘to cause disaffection among, or to prejudice, prevent or interfere with 
the discipline, health or training of, or tke performance of their duties by, 
members of His Majeaty’s forces or public servants.” 

This speech was certainly not intended, nor was it likely. to 
cause disaffection among the members of the police force, 
although it might cause disaffection among the public against 
the police force. It seems to me that the speech of the peti- 
tioner did make him guilty of an offence under S. 124-A of the 
Indian Penal Code for sedition; but it was not a prejudicial act 
within the meaning of r. 34 (6) (b). 

CL (c) is: 

“to render any member of His Majesty’s forces or any public servant 
incapable of efficiently performing his duties as such, or to induce any 
member of His Majesty’s forces or any public servant to fail in the perfor- 
mance of his duties as such”, 

It would need a great stretch of imagination to make the 
speech or the remarks of the petitioner fit into this clause. 

CL (d) is: 

“to prejudice the recruiting of, or the attendance of persons for service 
in, any of His Majesty’s forces or any police force or fire brigade or any 
other body of persons entered, enrolled or engaged as public servants.” 

All that can be said with regard to the application of this 
clause is that the members of the public might possibly be 
inspired by fear of what ihe workers would do to them if they 

. Joined the-police force, if they came to-know- what was said and 


took it seriously; but the speech was not likely to have that 
59 ° 
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effect because it was addressed to the workers, who presumably 
had no intention of becoming constables: 

Sub-cl. (1) applies more nearly than any of the others 
and runs: 


“to instigate directly or indirectly the use of criminal force against 
public servants generally or any class of public servants or any individual 
public servant.” 


Although the speech is a strongly worded one, I do not 
think that it can be said that the petitioner intended to instigate 
the use of criminal force, against public servants, nor do I think 
that what he said was likely to have that immediate effect. The 
speech was not an incitement to personal violence, but rather an 
exposition of the part that the police were playing as the agents 
and tools of capitalists in preventing the workers from express- 
ing their grievances and securing their rights. If the speech is 
read as a whole it is difficult to spell out any incitement to 
attack or to use force against the police, although it might 
cause disaffection against them. In fact, the learned Crown 
Prosecutor does not rely very strongly on this sub-clause, but 
rests the case for the Crown rather on sub-clauses (b), (c) and 
(d). The learned Magistrate while saying that there was a 
prejudicial act, does not say why. 

The petition is allowed and the conviction and sentence set 
aside. The fine is said to have been paid and there will be an 
order that it should be refunded. 


K. C. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE WADSWORTH. 





S. Subbaramayya .. Pettitoner® (Petitioner- 
Judgment-debtor). 
v. 
Segu Pedda Subbiah (deceased) Respondents (Repondent- 
and others. ; Decree-holder and his 
L. Rs.) 


` Madras Agriculturists’ Relief Act (IV of 1938), S, 3 (i), Proviso C Es- 
planation—Assessmeni on basis of capital value—Calculation of rental value 
—Proper procedure. 
Where the assessment on properties is on the basis of capital value, 
under the explanation to S.3 (#), Proviso C of Madras Act IV of 1938, the 
rental value must be calculated at 5 per cent. of the capital value. It is not 





* CRP. No, 1551 of 1939. . 10th December, 1940, 
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open to the Court to take evidence of actual rent paid, capitalise this on 
the 5 per cent. basis and hold that the capital value on which the assessment 
was based was not the actual figure adopted but the fictitious figure thus 
calculated. 


Petition under S. 115 of Act V of 1908, praying that the 
High Court will be pleased to revise the order of the Court of 
the District Munsif of Gooty dated 6th August, 1938 and made 
in E.A. No. 283 of 1938 in E. P. No. 713 of 1937 (O.S. No. 21 
of 1927 District Munsif’s Court, Kurnool). 

K. S. Jayaram for Petitioner. 

E. Venkataramana Rao for Respondents. 


The Court delivered the following 

J UDGMENT.—The order of the District Munsif cannot be 
sustained, The most that can be taken to have been established 
against the petitioner is that he was assessed on two properties 
one bearing a capital value of Rs. 3,000 and the other a capital 
value of Rs. 3,150. The assessment being on the basis of 
capital value, under the explanation to S. 3 (II) Proviso C to 
Madras Act IV of 1938, the rental value must be calculated at 
5 per cent. of the capital value. It is not open to the Court to 
take evidence of actual rent paid, capitalise this on the 5 per 
cent. basis and bold that the capital value on which the assess- 
ment wag based was not the actual figure adopted but the 
fictitious figure thus calculated. On the figures in the assess- 
ment registers the petitioner is clearly outside the exception in 
Proviso C. The Revision Petition is allowed with costs and 
the application is remitted to the trial Court for fresh disposal 
in the light of this judgment. 

K S. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice WADSWORTH AND MR, JUSTICE 

PATANJALI SASTRI. 

Ry. T. P. Vinayaka Rao Sahib Bhonsle ... Petitioner* (Peti- 





tioner). 
v. 
The Junior Prince’s Estate, represented by’ Respondent (Res- 
the Ofcial Receiver, West Tanjore. pondent). 
* A. A. O. No. 441 of 1938. 4th November, 1940, 
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Madras Agriculturist? Relief Act (IV of 1938), S. 21—Restitution— 
Liability as debt—Amownt claimed against son after partition —Insolvency of 
father—Right by son to apply for benefit of Act. 

The liability to make restitution is a debt and it is no less a debt when 
due from the son of the original party by reason of his possession of family 
property after partition. 

Vasantharao Sakib Bhonsle v. Narayanaswami Aiyar, (1939) 2 M.L,J. 
745, approved. ' 

The insolvency of a Hindu father does not prevent the son from apply- 
ing for the benefits of Act IV of 1938. S.21 ofthe Act bars only an appli- 
cation by the insolvent and not one by some other nowinsolvent person liable 
for the same debt. 


Suryanarayana v. Ramammea, (1940) 2M. L. J. 291, approved. 

Appeal treated as Civil Revision Petition under S. 115 of 
Act V of 1908, praying that the High Court will be pleased to 
revise the order of the District Court of West Tanjore dated 
15th August, 1938 and passed in E. A. No. 107 of 1938 in E- 
P. No, 18 of 1937 in O. S. No. 3 of 1919. 

S. V. Venugopalachart for Petitioner. 

K. S. Destkan for Respondent. 


The Court delivered the following 

Jopcment.—This appeal has been treated as a revision 
petition and the appellant will pay the deficient court-fee. The 
question whether the liability to make restitution is a debt is 
covered by the decision of Pandrang Row, J., in Vasantharao 
Sahib Bhonsle v. Narayanaswami Aiyar1, with which we are in 
respectful agreement. Such a liability is clearly a debt and it 
is no less a debt when due from the son of the original party 
by reason of -his possession of family property after partition. 
The further question whether the insolvency of the father 
prevents the son from applying for the benefits of Act IV of 
1938, by reason of S. 21, is also covered by the same deci- 
sion which is followed by one of us in Suryanarayana v. 
Ramamma’. Clearly S. 21 only bars an application by the 
insolvent and not one by some other non-insolvent person liable 
for the same debt. The appeal, treated as a revision petition is 
allowed with costs from the estate and the application is 
remitted to the lower Court for disposal after determination of 
the question whether the applicant is an agriculturist. 


B. V. V. Petition allowed. 








1. (1939) 2 M.L.J. 745. 2. (1940) 2 M.L.J. 291. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. JUSTICE VENKATARAMANA RAO AND MR. 
Justick Horwi. 


Suddapalli Satyanarayana .. Appellant” (Respondent 11) 
v. 
Chapalamadugu Rangayya .. Respondents (Petitioner and 
and others Respondents 1, 3 to 8 and 
10). 


Civil Procedure Code (V of 1908), Ss. 144 and 146—Right io mesne pro- 
fits by way of restituiion—If assignable—Transferee if can be recogmsed— 
0.20, 17.16 and S. 146, Civil Procedure Code—Transferee if can apply for 
restitution. 

The right to recover mesne profits by way of restitution under S. 144, 
Civil Procedure Code, is a right which can be assigned and it would be open 
to the Court to recognise the transfer under S. 146, Civil Procedure Code 
and allow the transferee to apply for restitution under S. 144. 


Appeal against the order of the Court of the Subordinate 
Judge of Bapatla dated the 6th of January, 1937, and made in 
E. P. No. 146 of 1930 in O. S. No. 72 of 1910. 

K. Rajah Atyor and K. Kotayya for Appellant. 

M.S. Ramachandra Rao, D. R. Krishna Rao, R. Hari- 
prasada Rao and B. S. Ramachandra Rao for Respondents. 

The judgment of the Court was delivered by 

Venkataramana Rao, J.—In this civil miscellaneous appeal 
two points were urged by Mr. Rajah Aiyar on behalf of the 
appellant (1) that the application by the first respondent as 
transferee-decree-holder is incompetent on the ground that there 
was no decree in favour of the alleged assignors which could 
be transferred and (2) that the transfer is not binding on the 
appellant on the ground that it has not been proved to be fora 
valid necessity. 

In regard to the first contention there can be no doubt 
that the assignors of the first respondent were entitled to 
recover mesne profits in pursuance of the appellate decree in 
O. S. No. 72 of 1910 on the file of the Sub-Court, Bapatla. It 
is not disputed by Mr. Rajah Aiyar that they were competent 
to apply for recovery of mesne profits by way of restitution 
under S. 144, Civil Procedure Code. If they were competent 
to do so, we do not see any reason why their assignee is in- 
competent to-do so. The right to recover mesne profits which 





* A.A. O. No. 76 of 1937. 28th October, 1940, 


Satya- 
narayana 


v. 
Rangayya. 


Venkata- 


Govinda- 
rajulu 
Naidu, 
In re. 


470 THE MADRAS LAW JOURNAL REPORTS. | [1941 


the assignors were entitled to under the said decree is assigna- 
ble. We are inclined to treat the applftation presented by the 
first respondent as an application for restitution after recognis- 
ing the transfer in his favour. Whether O. 20, r. 16 is strictly 
applicable or not, it would be open to the Court to recognise 
the transfer under S. 146, Civil Procedure Code, and allow the 
transferee to apply for restitution. lf we are inclined to take 
this view, Mr. Rajah Aiyar has not been able to adduce 
anything against it. We therefore overrule the contention of 
Mr. Rajah Aiyar in this behalf. 


In regard to the question of consideration there was a 
finding in the partition suit O. S. No. 63 of 1932 that it was 
binding on the members of the family including the appellant. 
The transfer was found to be for a valid necessity. There 
was no appeal against that decree in respect thereof and the 
matter has become final. The appellant was impleaded in the 
execution proceedings only as legal representative of his father 
and so far as his father is concerned the transfer was binding 
on him. His right to impeach the binding nature of the 
transaction, as already stated, having become final, it is not 
open to him to reopen it in this appeal. In the result the appeal 
fails and is dismissed with costs. 


mV Ve Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MkR. JUSTICE LAKSHMANA RAO. 
Govindarajulu Naidu .. Petitioner* (Accused). 


Motor Vehicles Act (VIII of -1914), S. 112—Madras Motor Vehicle 
Rules, R. 138—Motor lorry registered for private use—User for purposes of 
Atre—Prosecution of owner under r. 138—Propriety. 

, Where the petitioner who was the registered owmer of a motor lorry for 
private use was alleged to have suffered his driver to carry goods of another 
person for hire, 

Held, that the facts alleged disclosed an. offence under r. 138 of the, 
Motor Vehicle Rules and the offence would be punishable under S. 112 of 
the Motor Vehicles Act. 

Held further, that the power conferred on the transport authority to 
suspend the permit in such cases could not be regarded or treated asa 
penalty for the offence and the prosecution of the pcenoner under S. 112 
was not illegal. 
a et eS 

* cri. M. P. No. 334 of 1940. 15th August, 1940, 
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Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to quash 
the proceedings in C. C. No. 15 of 1940 on the file of the Court 
of the Sub-Magistrate, Kodaikanal. 

K. S. Jayarama Aiyar and C. K. Venkatanarasimham for 
Petitioner. 

A. S. Sivakaminathan for The Public Prosecutor for 
Crown. 


The Court passed the following 


OrDER.— The petitioner is the registered owner of a motor 
lorry for private use and he is alleged to have suffered his 
driver to carry goods of another person for hire. This would 
unquestionably be an offence under r. 138 of the Motor 
Vehicle Rules and the offence would be punishable under S. 112 
of the Motor Vehicles Act if no other penalty is provided for 
it. The power conferred on the transport authority to suspend 
the permit in such cases cannot be regarded or treated as a 
penalty for the offence, and the prosecution of the petitioner 
under S. 112 of the Motor Vehicles Act is not illegal. There 
is therefore no ground for quashing the proceedings and the 
petition is dismissed. 

B. V. V. i Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, JUSTICE PANDRANG Row. 


Chithuri Ramamohana ... Petionert (Respondent—1st 
Rao Defendant). 
v. 
Peteti Raghavamma .. Respondents (Petitioners—Plain- 
and others tifs & 2nd Defendant.) 


Civil Procedure Code (V of 1908), O. 41. r. 20-—Appeal—Necassary 
party— Omission to implead—If can be impleaded during the hearing when 
the omission was deliberate. 

A suit was brought by two daughters to declare that two alienations 
made by the third defendant their mother in favour of the second defendant 
{the husband of the plaintiffs’ sister who was also impleaded as the fourth 
defendant) were not binding on the plaintiffs and the fourth defendant. The 
suit was dismissed and in the appeal therefrom by the plaintiffs, the second 
and third defendants were not impleaded as respondents. The first de- 
fendant contended that the appeal was liable to be dismissed in limine 





* C, R. P. Nos. 745 and 746 of 1939. : 19th November, 1940. 
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in view of the omission to implead the second defendant. It was found 
that the omission was deliberate and wilful gnd not due to any mistake. 
On an application to implead the second defendant after the objection was 
raised, 

Held, that there was no jurisdiction to pass an order directing the im- 
pleading of the second defendant as a party respondent to the appeal. 

Petitions under S. 115 of Act V of 1908 praying that the 

High Court will be pleased to revise the orders of the District 
Court of Kistna at Chilakalapudi dated 30th March, 1939 and 
made in I. A. No. 161 of 1939 and 221 of 1939 respectively 
in A. S. No. 284 of 1938. 


V. Govindarajachari and P. Sivaramakrishnayya for 
Petitioner. 


P. Satyanarayana Rao for Respondents. 


The Court delivered the following 

JUDGMENT.—These are petitions to revise the orders of 
the District Judge of Kistna dated the 30th March, 1939 
allowing two persons to be impleaded as respondents in an 
appeal which had come on for hearing and in which an objec- 
tion had been taken by the only respondent in the appeal till 
then that the appeal itself was liable to be dismissed in limine 
in view of the omission to implead one of those persons as a 
respondent, namely, the second defendant in the suit. The 
application to implead the second defendant was made by the 
appellants. The other application was made by the third 
defendant herself to be impleaded as a respondent. Both the 
applications were allowed by the Court below in very short 
orders which merely were to the effect that the persons in 
question were to be added as respondents subject to objections 
that might be. made regarding amendment of the grounds of 
appeal. 

So far as C. R. P. No. 746 of 1939 is concerned, it relates 
to the application by the third defendant to be made a res- 
pondent. In that petition there has not been very serious 
opposition, because it is impossible to say that the third defen- 
dant has any interest in coming on record in an appeal while 
the trial Court’s decree was entirely in her favour and the suit 
was dismissed by the trial Court as against ber. The suit was 
to declare that two alienations made by the third defendant in 
favour of the second defendant are not binding on the plaintiffs 
and the 4th defendant after the lifetime of the 3rd defendant, 
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the. third: defendant being ‘the mother of the” plaintiffs and 
the fourth defendant’ being a sister of the plaintiffs, the 
plaintiffs themselves being sisters. The second defendant 
is the husband of the fourth defendant and both the aliena- 
tions that were sought to be declared not binding were 
alienations made in his favour by his mother-in-law. The 
decree of the trial Court was that the suit is dismissed. In 
these circumstances it is dificult to understand what possible 
interest the third defendant could have in asking the appellate 
Court to implead her as a party respondent when the appellants 
themselves did not implead her as a respondent and did not 
even subsequently apply to implead her. No interest has been 
established and the application should have been dismissed 
because it did not comply with the conditions of O. 41, r. 20, 
Civil Procedure Code. The order of the lower Court directing 
that the third defendant be impleaded as a respondent is 
accordingly set aside and the petitioner in this petition (C. R. 
P. No. 746 of 1939) will have his costs in the petition from the 
third defendant (respondent). 

As regards the other civil revision petition it is con- 
tended that the non-impleading of the second defendant in the 
appeal originally was due to a mistake. It is alleged in the 
affidavit filed in support of the application that the second 
defendant was not added originally as a respondent because it 
was believed that as he was ex parte in the trial Court his 
presence might not be necessary in the appeal. It was also 
mentioned that the omission to add the second defendant as a 
respondent was due to a bona fide mistake on the part of the 
appellants, the bona fide mistake being that because there was a 
subsequent sale of the property by the second defendant to the 
first defendant who at the time of the suit was only a mort- 
gagee under the second defendant, it was considered that the 
first defendant having become the owner of the property could 
sufficiently represent the property and it was not necessary to 
make the second defendant also a party. The alleged mistake 
was denied in the counter affidavit and it is abundantly clear 
that there could not have been any Dona fide mistake. The 
non-impleading of the second defendant was deliberate. The 
Memorandum of appeal was returned by the District Judge and 
the appellants were asked to state why all the parties to the 
proceedings in the lower Court had not been added as parties in 
the appeal And the reply'to this query by the appellants’ 
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advocate was that defendants 2 to 4 are not necessary parties 
as no relief is claimed against them in the plaint and as they 
were ey parte and it was the first defendant who was affected 
by the decree. In other words, there is a distinct statement by 
the advocate for the appellants that defendants 2 to 4 were not 
joined because they were not necessary parties and because no . 
relief had been claimed against them in the plaint and also 
because they were ex parte. It is not shown how these 
statements were made owing to any mistake on the part of the 
advocate. No affidavit by the advocate has been filed to show 
that he made any mistake. I have no doubt that in this case 
the non-impleading of the 2nd defendant in the first instance 
was deliberate and wilful and that the subsequent attempt made 
months after the appeal against him had become barred, was 
merely due to the fact that preliminary objection was raised at 


. the. hearing of the appeal that in the absence of the 2nd 


defendant the appeal could not proceed. This is in my opinion 
a case which is covered by the decision of their Lordships of 
the Privy Council in Chockalingam Chetty v. Seethat Achi,1 
The following observation in that case applies to the present 
case with all force: 

“Giving these words (the words in O. 41, r.20, C. P. C.) their natoral 
meaning—and they cannot be disregarded—it seems impossible to say that in 
this case the defendants against whom these suits have been dismissed, and 
as against whom the right of appeal has become barred, are interested in the 
result of the appeal filed by the plaintiff against the other defendants.” 

So far as O. 41, r. 33 Civil Procedure Code is 


concerned it is clear that the lower Court did not purport to act 


under the special powers provided therein, though it is men- 
tionéd among the several provisions in the preamble to the 
petition. The question whether the appeal is maintainable in 
the absence of the 2nd defendant is not a question that need be 
decided in this revision petition; that is a question to be decided 
by the Appellate Court when the appeal comes on for hearing. 
So far as the order which directs the impleading of the 2nd 
defendant as a party respondent is concerned, it seems to nie 
that the order.was made without jurisdiction because the condi- 
tions prescribed by law for impleading a party respondent were 
not satisfied. That order is therefore set aside and this 
petition is allowed with costs. f 
K. S. —— - - Order set aside. 


1. (1927) 6 Rang. 29: 54 M.L.J. 88. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. Justice HORWIL. 
The Crown Prosecutor .. Appellani* 


v. 
Gopal altas Malayalathan .. Respondent (Accused). 
Evidence—Expert—lf Court bound to accept his evidence—Proper course 
for the Court. 
The Court is not bound to accept the evidence of an expert, even 
though there are no special reasons for not accepting it. It is proper on the 


part of the Magistrate to satisfy himself by personal examination about the- 


identity of the impressions of fingers found during investigation with those 
of the fingers of the accused. 

The proper course for the Court is not to compare all the points made 
by the expert merely with aid of the notes but to ask the expert to eluci- 
date in Court his notes, to explain the reasons for his opinion and to point 
out in the two impressions the points of identity which he has found. 

Appeal under S. 417 of the Code of Criminal Procedure 
1898, against the acquittal of the aforesaid respondent (accus- 
ed) by the Special Honorary Presidency Magistrate, George 
Town, Madras in C. C. No. 2541 of 1940 on the file of the 
Court of the Presidency Magistrate, George Town, Madras. 

Appellant in person. 

N. T. Ragunathan for Respondent. 

The Court delivered the following 

- JuDGMENT.—The house of P.W. 4 was broken into and in 
the process some panes of glass were broken. The only clue 
that the investigating officer was able to obtain was that on the 
broken panes of glass there were some impressions of fingers. 
These were photographed and magnified and sent to the Finger 
Print Bureau. The accused was arrested on suspicion and the 
impressions of all his fingers were taken. They were compared 
by an expert of the Bureau (P.W. 1), who has given evidence 
to the effect that the impressions found on the glass were those 
of two of the fingers, namely, the left index finger and the left 
ring finger of the accused. The Special Honorary Presidency 
Magistrate declared himself not satisfied by this evidence and 
gave the accused the benefit of the doubt. The Crown has 
appealed against this decision. 

The Court is not bound to accept the evidence of an expert, 
even though there are nọ special reasons for not accepting it; 
and it was certainly proper on the part of the Magistrate to 
satisfy himself by personal examination that the impressions of 
the accused and of those on the broken glass were identical. 


* Gel. Appeal No. 760 of 1940, 21st January, 1941, 


Crown 
Prosecutor 
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Gopal. 
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Even though he did not feel himself to be expert, yet he was 
bound,- unless he was himself satisfied that the expert’s evidence 
was correct, to acquit the accused. As the learned Magistrate 
did compare the impressions, I do not think this Court should 
set aside the acquittal merely because the learned Magistrate 
might have adopted a sounder procedure. 

One of the impressions found on the glass was a fairly 
good one, but the other was somewhat blurred; and it was 
probably difficult for the learned Magistrate to compare all the 
points made by the expert merely with aid of the notes. What 
he should have done was to haye asked the expert in Court to 
elucidate his notes and to point out in the two impressions the 
points of identity which he had found. The expert filed his 
notes with his evidence and he has pointed out no less than 11 
points of identity with regard to one impression and 10 points 
with regard to the other. If these points of identity really do 
exist, then there can be no doubt that the expert satisfactorily 
proved that the impressions on the glass were those of the 
accused. ‘Unfortunately, the expert had no opportunity of 
explaining to the Magistrate. The Magistrate let him leave the 
box without questioning bim with regard to any single point of 
his evidence. Although I am not interfering with the order of 
acquittal, I would like to express a hope that the learned 
Magistrate, if he has to deal with the evidence of an expert 
witness in future, he will take the pains to have the expert 
explain in Court the reasons for his opinion. It is only after 
hearing those reasons in detail that the Magistrate would be in 
a position to express a sound opinion whether, or no theexpert’s 
opinion is satisfactory. 

The appeal is dismissed. 


S: V: V: Appeal dismissed. 





[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction). 
PRESENT:—SIkR ALFRED HENRY LIONEL Leaca, Chief 
Justice, MR. JUSTICE KING AND MR. JUSTICE KRIsHNASWAMI 
AIYANGAR, 
The Commissioner of Income-tax, Madras .. Petitioner*. 


v. 
K. M. Ct. Murugappa Chettiar, Kanadukathan ... Respondent. 





*0. P. No. 275 of 1938, lst February, 1940, 
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Income-tax Act (IX of 1922), S.4 (2)—Sum remitied from British India 
to a person in a native state—imoxnt paid and cashed outside British India 
—Whether the fact the payee happened to be a creditor of the assessee's firm 
made any difference. 

Unless profits made abroad are received in British India there can be no 
question of taxation here. 


Mulienchand Johurmull v. Commissioner of Income-itas, Bengal, (1930) 5 
LT.C 154: I.L.R. 58 Cal. 999 followed, L.C.T.S.P. Subramanian Chettiar v. 
Commissioner of Income-tax, Madras, (1935) 9 1.T.C. 47 explained. 

Where the assessee’s aduthaJ made certain remittances toa relation of 
his in a native state by means of hundis drawn by a Banking Corporation in 
Kaulalampur, F.M.S., on its branch 'in a native state within India and it 
turned out from the account books, that the payee had’deposited some 
amount with the assessee’s business firm in Burma, when Burma 
formed part of British India, on the question whether, inasmuch as by 
these remittances the assessee’s liability to the payee had been reduced, the 
money should be deemed to have been received in British India, 


Held, that the amount remitted was wrongly included in the total income, 
inasmuch as the payee was paid by a hundi delivered to her outside British 
India and cashed by her outside British India and the money never came into 
British India. 

Reference under S. 66 (2) of the Indian Income-tax Act 
(XI of 1922) by the Commissioner of Income-tax, Madras. 

K. V. Sesha Atyangar for Petitioner, 

P. R. Srinivasan for Respondent. 


The Court delivered the following 

Juvcments. The Chief Justice.—The assessee in this case 
is the manager of a Hindu undivided family residing at 
Kanadukathan in the Ramnad District. The family derives 
income from property and business in money-lending at 
- Kanadukathan and also at Okkan in Burma and Klang and 
Malacca in the Federated Malay States. For the year of assess- 
ment 1936-37, the petitioner returned a loss of Rs. 13,828. The 
Income-tax Officer, having examined the accounts and consi- 
dered the evidence produced in support of the return, assessed 
the family on an income of Rs. 14,651 which was subsequently 
reduced by the Assistant Commissioner to Rs. 10,833. The 
assessee was dissatisfied with the assessment and asked the 
Commissioner to refer certain questions of law to this Court 
for decision under S. 66 (2) of the Indian Income-tax Act (XI 
of 1922). In accordance with his request, the Commissioner of 
Income-tax has referred to this Court the following questions: 


(1) Was there any material before the Assistant Commissioner to 
justify his conclusion that the headquarter profits could not properly be 
deduced from the headquarter accounts and that an estimate was therefore 
necessary. 


F.B. 
Commis- 
sioner 

of Income- 
tax, Madras 
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(2) Whether on a proper construction of S. 4 (2) the following sums 
were rightly included in the petitioner’s total facome, namely, 


(a) $. 5,165 being the amount credited to the folio of KS. P.L. S.T. 
(b) $.6,290 being the amount debited to the M.V.K. account. 


. (c) Rs. 1,000 being the amount utilised for the purchase of shares in 
the Udumalpet Sri Venkatesa Mills Ltd.” 


The assessee is nOw content to have the first question 
answered in the affirmative. He has also given up his conten- 
tions with regard to the sum of $. 5,165, referred to in cl. (a) 
and the sum of Rs. 1,000 referred in cl. (c) of the second 
question. He has confined his case entirely to the question 
whether the $. 6,290 referred to in cl. (b) of the second ques- 
tion should have been included in the total income of the 
family. 


The aduthal at the Malacca branch of the assessee’s family, 
business is one M.V.K. Palaniappa, whose mother, M.V.K. 
Sigappi Achi, resides in a village in the state of Pudukotta, 
which is outside British India. In order to defray his marriage 
expenses, he borrowed Rs. 10,000 from the Malacca branch and 
remitted the amount to his mother in Pudukotta. The Income- 
tax Officer‘refused to accept the statement of the assessee that 
this remittance represented a loan to the aduthal, but the state- 
ment was accepted by the Assistant Commissioner on appeal. On 
the 9th February 1936, the sum of $. 5,000 was remitted from 
Malacca to Sigappi Achi. This remittance was made by a 
hundi drawn by the M.C.T.M. Banking Corporation Ltd., of 
Kaulalampur on its branch at Pudukotta. On 23 March, 1936 - 
a further sum of $. 1,290 was remitted to Sigappi Achi in the 
same way. These two sums of $. 5,000 and $. 1,290 make up 
the $. 6,290 now in dispute. The Income-tax authorities have 
held that these monies represent remittances from the Malacca 
branch out of the profits made there during the account year 
1935-36 and they maintain that the $. 6,290 must be taxed on 
that footing. Their contention is based on the fact that 
Sigappi Achi had deposited with the assessee a sum of 
Rs. 19,692, which was utilised by the Okkan branch of the 
business and was credited to her in the books of that branch. 
In the year of account Burma was part of British India. It is 
said that inasmuch as the liability of the asseasee to Sigappi 
Achi has been reduced by $. 6,290, it must be taken that this 
money has come into British .Indja. 
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‘This contention cannot be accepted. It is true that these 
remittances were paid fdr from out of the profits which had 
accrued to the Malacca branch; but the moneys were never 
received in British India. They were paid direct to Sigappi 
Achi in Pudukottah and it is not suggested that Sigappi Achi 
transferred the money to the assessee in British India. Unless 
profits made abroad are received in British India there can be 
no question of taxation here. It seems to me that the decision 
in Mulianchand Johurmull v. Commissioner of Income-tas, 
Bengal,1 is directly in point. Mr. K. V. Sesha Aiyangar on 
behalf of the Commissioner of Income-tax, has suggested 
that the case is governed by the decision of this Court in L.C.T. 
S. P. Subramanian Chettiar v. Commissioner of Income-tax, 
Madras® but the facts in that case were entirely different from 
the facts of the present case. There the creditor and the debtor 
both resided in British India and the creditor was paid by a 
hundi delivered to him in British India. Sigappi Achi was paid 
by a bundi delivered to her outside British India and cashed by. 
her outside British India and the money never came to 
British India. For these reasons, I consider that the $. 6,290 
was wrongly included in the assessee’s total income and I would 
answer the reference in that sense. 

As this opinion is shared by my learned brothers there will 
be an order for costs in favour of the assessee for Rs. 250. 
There will also be a refund of the deposit. i 

` King, J :—I agree, i 

` Krishnaswami Aiyangar, J :—I agree. 
2 ROS cae Reference answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—SIR ALFRED Henry LIONEL LEACH, Chief 
Justice, AND MR. JUSTICE HAPPELL, 
Sree Rajah Venkata Ramayya Appa Rao ... Appellant* 
“Bahadur, Zamindar Garu of Nuzvid. 


v. 
The Secretary of State for India in ... Respondent. 
Council represented by the Collector of ` 


Kistna. 





1. (1930) 51.TC. 154: LL.R. 58 Cal. 999. 
2, (1935) 9 I.T.C. 47: PAD 844 (F.B.). 
* L. P. A. No, 21 of 1939. ' 12th December, 19461. 
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Madras Local Boards Act (XI of 1920), Ss. 74-B, 78 and 79—Tank cop- 
taining fish—Liability of owner for land ¢ess—innual rental value of 
fishery as basis. 

The land which holds a tank in which there are fish has a rental value 


because the right to catch fish can be let. If the owner of the tank merely 
sells the right to catch for a period without any right in the purchaser to use 


. for this purpose the bed of the fishery the purchaser cannot be deemed to be ' 


in occupation of the land which holds the fishery, and in such circumstances | 
the beneficial occupation of the land will still be in the land-holder. Hence 
he will be liable to land cess calculated on the annual rental value of the 
fishery under Ss. 74-B and 78 of the Madras Local Boards Act. 

Appeal under CI. 15 of the Letters Patent against the 
judgment of the Hon’ble Mr. Justice Wadsworth dated the 
25th January, 1939, and passed in S. A. No. 161 of 1935 
(Reported in (1939) 1 M.L.J. 780) preferred against the 
decree of the Court of the Subordinate Judge of Bezwada in 
A. S. No. 12 of 1934 preferred against the decree of the Court 
of the District Munsif of Bezwada in O. S. No. 558 of 1932. 


Y. Govindarajulu for Appellant. 
The Government Pleader (B. Sttarama Rao) for Respon- 


The judgment of the Court was delivered by 


The Chief Justice—The question involved in this appeal 
is whether the appellant as the owner of atank in which there 
are fish is liable to land cess under the Madras Local Boards 
Act, 1920. The appellant let the right to catch the fish in the 
tank, whereupon the Collector of Kistna called upon him to pay 
land cess based upon the annual value of the fishery. Having 
been compelled to pay the sum demanded the appellant filed a 
suit to recover the amount with interest. There were other 
demands which the appellant had met under protest and the 
appellant asked for the repayment of all the sums recovered 
from him. The District Munsif of Bezwada who tried the suit 
held that it did not lie, and accordingly dismissed it. On appeal 
to the Subordinate Judge it was held that the appellant was 
not liable to pay land cess in respect of the fishery, but that he 
was liable for the other demands made by the Collector. In S. 
A. No. 161 of 1935 the Government appealed against that part 
of the judgment of the Subordinate Judge in which jt was held 
that the appellant was not liable to be assessed to land, cess 
in respect of the-fishery,and the appellant appealed in S. A. 
No. 177.of 1935 against the rest of the: judgment of the 
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Subordinate Judge. Both the appeals were heard by Wadsworth, 
J., who allowed the appeal filed by the Government, but dis- 
missed that filed by the appellant. He granted a certificate in 
the former appeal, but refused a certificate in respect of S. A. 
No. 177 of 1935 and therefore the present appeal is only con- 
cerned with the appellant’s case so far as it concerns the fishery. 

S. 74-B of the Madras Local Boards Act, 1920, states 
that a land cess being a tax on the annual rent value of lands, 
shall be levied in accordance with the provisions of the Act. 
S. 78 says that the land cess shall be levied on the annual rent 
value of all ‘occupied’ lands on whatever tenure held, and S. 79 
(iii) makes the landholder or the sub-landholder of a zamindari 
land liable to pay the land cess. The tank with which this 
appeal is concerned admittedly lies in the zamindari land of the 
appellant. It is quite clear from S. 78 that the land cess can 
only be levied in respect of lands which have a rental value. It 
has been said that the right to catch fish is an incorporeal 
hereditament, and that the Madras Local Boards Act does not 
permit of land cess being levied in respect of such a right, 
but it is admitted, that if the appellant is the occupier of the 
bed of this tank and the bed has a rental value the order of 
the Collector is correct. 

The reasons given by the learned Judge for holding that 
the appellant is liable to land cess are these. The leasing of a 
fishery in England normally implies the grant of a right to 
catch fish with rod and line or with net in a river or a per- 
manent sheet of water, but the leasing of a fishery in a South 
Indian tank involves nothing of the kind. He says that 
ordinarily the land is dry for a portion of the year and the 
fish, though they are denizens of the water in the cold weather 
are denizens of the land and the mud in the hot weather ‘for 
they go down into the mud when the tank goes dry.’ The fish 
are caught when the water has almost gone and the fisherman 
drives the fish into a shallow muddy depression and catches 
them with his hands. Therefore, the tank is essentially land, 
though to some extent covered with water for a considerable 
part of the year. ' 

I am unable to agree with the learned Judge that this des- 
cription of a South Indian tank can be taken to have universal 
application so far as the Province of. Madras is. concerned. 
Some tanks may become dry owing to their shallowness, but 
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many tanks in South India in which there are fish do not go 
dry and in such cases this method of ‘catching fish cannot of 
necessity be resorted to. Moreover, there is no evidence on the 
record that this particular tank becomes dry in hot weather, 
and the court cannot decide the appeal on the basis that it does. 
At the same time I am of the opinion that the judgment can be 
supported on other grounds. 


The learned Judge did not think it was necessary to refer 
to English law, but it is manifest that the English law of rating 
can usefully be referred to for the purpose of deciding this 
appeal. By the Poor Relief Act, 1601, occupiers of “lands, 
houses, tithes impropriate, propriations of tithes, coal mines, 
or saleable underwoods’’ were liable’ to be taxed for the relief 
of the poor. Under the Statute of Elizabeth the holder of an 
incorporeal hereditament was not liable to the tax, and it was 
not until the Rating Act, 1874, that the right of fowling, 
shooting, taking or killing game or rabbits, or fishing (referred 
to in the Act as a right of sporting) came within the rating law. 
Before the passing of this Act the land on which there was a 
fishery was assessable, but the owner paid the poor rate as the 
occupier of the land. By the passing of the Act of 1874 the 
owner of the land was assessable on the value of the land, if he 
had not parted with the right of sporting, but if he had severed 
the right of sporting from the occupation of the land, either he 
or the lessee could be rated as the occupier. There has been no 
such legislation in India and the appellant can only be assessed 
to land cess if he is in occupation of the bed of the tank within 
the meaning of the Act of 1920 and it has a rental value. There 
can beno doubt that the land which holds a tank in which 
there are fish (that is fish in quantity) has a rental value because 
the right to catch fish can be let. If the owner of the tank ' 
merely sells the right to catch for a period without any right in 
the purchaser to use for this purpose the bed of the fishery the 
purchaser cannot be deemed to be in occupation of the land 
which holds the fishery. In such circumstances the occupation 
of the land must still be in the landholder. © 


In the Liverpool Corporation v. Chorley Union Assessment 
Committee and Withnell Overseers!, the Court of Appeal had 
to consider whether a municipal corporation was in occupation 





1. (1912) 1 K.B. 270. 
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of land forming the catchment area of its water supply, the 
land being used for no sther purpose. It was held that the use 
of this land for this purpose was sufficient to make the land 
assessable to poor rate. Vaughan Williams, L.J., said: 


“assume, in accordance with the observations of Lord Atkinson in 
Winstanley v. North Manchester Overseers}, that, although the ownership of 
a hereditament does not necessarily imply occupation for the purpose of 
rating, and although a person or company may be an occupier within the 
meaning of the Statute of Elizabeth who has no proprietary interest in the 
_ soll, as was decided in Holywell Union Assessment Committee v. Halkyn 
Drainage Co.,2 yet owners in possession are prima facie occupiers—'in pos- 
session’ there does not mean physical possession, it means who are in pos- 
session by title—unless it be ahown that the occupation is in some one else; 
see per Buller, J , in Res v. Mayor of London?” 

In the same case Buckley, L.J., said: 

" The fact that the alleged occupier is not physically upon the property 
either in person or by works done or chattels placed upon the property iB 
not necessarily the test. . . . An owner who retains property in land, 
and gets benefit from it, is rateable to the extent of that benfit (per Black- 
burn, J. in Harter v. Salford Overseers*.” 

That case went to the House of Lords and the judgment 


of the Court of Appeal was upheld: Liverpool Corporation v. 
Chorley Union Assessment CommitteeS. The judgment was 
delivered by Lord Atkinson who referred to Rex v. Mersey 
and Irwell Navigation & Co.8, inthis connection and said: 


“Tn the first mentioned case”—Rer v. Mersey and Irwell Navigation 
& Co*,,—" the undertakers, the respondents, were empowered by statute to 
deepen and straighten the bed of portions of the rivers Irwell and Mersey so 
2s to make them navigable. The exclusive right (a most valuable one) of 
navigating the portions of these rivers where those works were effected was 
conferred upon them, subject only to this, that the riparian owners of land 
abutting on the streams had also the right to navigate the rivers, but only 
with pleasure boats. The respondents had acquired for the purpose of this 
navigation certain towing paths and locks in respect of which they were 
admittedly rateable. The point at issue was whether they were also rateable 
as occupiers of the subaqueous soil, the bed of the river. They were beld 
not to he so, because they were not the owners of the bed and soil, but only 
entitled to an easement over it. It is quite clear, however, from the judg- 
ments of Bayley, J, and Parke, J., that, had they been owners of the bed and 
soil, they would have been held to be rateable as the occupiers of it, though 
the only way in which they used the soil was to navigate the waters lying 
above it.” 
I fail to see any difference in principle between that case 


and the present one. Lord Atkinson here clearly indicated that 
POE aaaea ES 


1. (1910) AC 7. 2. (1895) A.C. 117 at 121. 
3. (1790) 4 T.R. 21 : 100 ER. 872. 
4. (1865) 6B. and S. 591, 597 : 122 E.R. 1313. 
5. (1913) A.C. 197. 
6. (1829) 9 B. and Ç. 95: 109 E.R. 36. 
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if those who had the right to navigate the river had been the 
owners of the bed they would have beén in occupation of the 
land forming the bed for the purpose of assessment to the poor 
rate. In the present case the appellant is admittedly the owner 
of the bed of the tank and the right to the fish in the tank is 
his. Therefore it seems to me that there is no escaping the 
conclusion that the appellant is in beneficial occupation of the 
land forming the bed of his tank and that the Collector was 
acting in accordance with law in levying land cess on the value 
of the land, which is to be gauged by the value of the right to- 
fish in the water lying above the land. 

For these reasons the appeal fails and must be dismissed 
with costs, 


B. V. V. Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— Sm ALFRED Henry LIonEL Leaca, Chief 
Justice, AND MR, JUSTICE KRISHNASWAMI AIYANGAR. 


Cheriyath Manayil Paru Amma (dead) 


and another .. Appellants* 
v. 
Kannamkot Kelu Kurup .. Respondent. 


Transfer of Property Act (IV of 1882), Ss. 76 (h) and 77—Mortgagor 
and Morigagee—Mortgage of lessees interest—Payment of reni—Inaction 
of lessor m recovering arrears—Morigagee and not mortgagor entitled to 
benefit. 


The lessee’s interest in certain agricultural land was mortgaged fora 
certain sum of money which was made repayable at the end of three years, 
The deed provided that the mortgagee should remain in possession of the 
property and enjoy the profits in lieu of interest, but he was to pay the rent 
due to the lessor, and at the end of three years the mortgagor was to regain 
possession of the property on repayment of the principal sum. The lessor 
allowed the rent to fallinto arrears for seventeen years and then sued for the 
recovery of the possession of the property and the amount of the arrears, 
making both the mortgagor and the mortgagee parties A decree was passed 
in his favour butas the result of his inaction he lost all right to the property 
and to the arrears of rent. Subsequently the representative in interest of 
the mortgagor filed a suit for redemption of the mortgage and also claimed 
to be entitled to set off the amount which the mortgagee ought to have paid 
to the lessor by way of rent. 

Held, that the effect of the document was to take the mortgage entire- 
ly out of the purview of S. 76 (k) of the Transfer of Property Act and as 
the lessor did not insist on the payment of the rent his inaction enured to 
the benefit of the mortgagee and not of the mortgagor, and that the arrears 


“* L. P. A. No, 68 of 1939, 12th November, 1940, 
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of rent could not be set off as against the mortgage money payable by the 


mortgagor. . 
Immani Seshayya v, D Lakshminarasimhom Rao Pantulu, (1929) 57 M.L. 


J. 800, distinguished. 
(1940) 1 M.L.J. 693, reversed. 


Appeal under CL 15 of the Letters Patent against the 
judgment and decree of the Honourable Mr. Justice Patanjali 
Sastri in S. A. No. 550 of 19361 preferred to the High Court 
against the decree of the Court of the District Judge of North 
Malabar in A. S. No. 119 of 1935 (O. S. No. 731 of 1933, 
District Munsif’s Court, Payoli). 

K. P. Ramakrishna Atyar for Appellants. 

C. S. Krishnamurthi Atyar, C. M. Balakrishnan and V. P. 
K. Nambiar fot Respondents. 

The judgment of the court was delivered by 

The Chief Justice.—This appeal arises out of a ‘suit 
for the redemption of. a usufructuary mortgage created 
on the 25th January, 1894 by the respondent’s predecessor-in- 
title in favour of the appellant’s predecessor-in-title. The 
respondent’s predecessor-in-title was the lessee of certain agri- 
cultural lands situate in the District of North Malabar. The 


mortgage was of the lessee’s interest in the land. The sum ' 


advanced by the mortgagee was Rs. 164, which was to be 
repaid at the end of three years. The deed provided that the 
mortgagee should remain in possession of the property and 
enjoy the profits in lieu of interest, but he was to pay the rent 
due to the lessor. At the end of the three years the mortgagor 
was to regain possession of the property merely on the repay- 
ment of the principal amount of Rs. 164. The lessor appears 
to have been a most complacent landlord because he allowed the 
rent to fall into arrears for 17 years, but then he filed a suit for 
the recovery of the possession of the property and the amount 
of the arrears, making both the mortgagor and the mortgagee 
parties. On the 18th April, 1910 a decree was passed in his 
favour, but he made no attempt to execute it, and as the result 
of his inaction he lost all right to the property and to the 
arrears of rent. 

In 1933 the respondent as the representative in interest of 
the mortgagor, filed the present suit for redemption of the 
mortgage and he claimed to be entitled also to the amount 





1. (1940) 1 M. L. J. 693, 
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which the mortgagee ought to have paid to the lessor by way of 
rent. He maintained that an account should be taken of the 
rents which had not been paid and that the amount found 
should be set-off against the mortgage loan; any balance in his 
favour to be paid to him. In other words he claimed that he 
was entitled to a decree for redemption with an order for a 
monetary payment in his favour. The District Munsif held 
that the appellant should give credit to the respondent for all 
the moneys he ought to have paid by way of rent during the 
17 years but failed to pay, and granted a decree for redemption 
on this basis. The appellant appealed to the District Judge of 
North Malabar, who reversed the decision of the District 
Munsif. On appeal to this court by the respondent, Patanjali 
Sastri, J., restored the decision of the District Munsif, but 
granted a certificate permitting of the present appeal under 
cl. 15 of the Letters Patent. 

The learned Judge considered that the respondent was 
entitled to credit for the unpaid rents by virtue of the provi- 
sions of S. 76 (k) of the Transfer of Property Act, there being 
in his opinion no contract to the contrary within the meaning 
of S.77. S. 76 states what shall happen when during the con- 
tinuance of the mortgage the mortgagee takes possession of the 
mortgaged property. Cl. (4) of the section provides that the 
mortgagee’s receipts from the mortgaged property shall, after 
deducting the expenses properly incurred for the management 
of the property and the collection of rents and profits and other 
expenses mentioned in cls. (c) and (d) and interest thereon, be 
debited against him in reduction of the amount, if any, from 
time to time, due to him on account of interest, the balance 
being applied in reduction or discharge of the mortgage money. 
If there is any surplus it is to be paid over to the mortgagor. 
S. 77 states that nothing in S. 76, cls. (b) (d) (g) and (A) 
applies to cases where there is acontract between the mortgagee 
and the mortgagor that the receipts from the mortgaged pro- 
perty shall, so long as the mortgagee is in possession of the 
property be taken in lieu of interest on the principal money or 
in lieu of interest and defined portions of the principal. 

We are unable to accept the opinion of the learned Judge 
that the contract does not deprive the mortgagor of the benefit 
of cl. (4) of S. 76. In our opinion the mortgage deed allowed 
the mortgagee to go into possession and make what he could 
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out of the property, subject to meeting the landlord’s demands 
for rent and the right’ of the mortgagor at the end of the 
period to redeem on payment of the bare amount of principal. 
We consider that the effect of the document is to take the 
mortgage entirely out of the purview of S. 76 (k) and as the 
lessor did not insist on the payment of the rent his inaction 
enured to the benefit of the mortgagee, not of the mortgagor. 
The learned Judge placed great reliance on the decision of 
this court, in Jmmant Seshayya v. D. Lakshminarasimha Rao 
Pantulul, but we can see nothing in common in the two cases. 
In Immani Seshayya v. D. Lakshminarasimha Rao Pantului, 
there was a usufructuary mortgage and it was calculated that 
the annual profits from the land would be Rs. 240. The deed 
provided that the mortgagee should pay annually Rs. 100 for 
revenue and village expenses, retain Rs. 80 on account of the 
mortgage debt and pay the balance of Rs. 60 to the mortgagor. 
The deed also provided that if the lender failed to pay the 
Rs. 60 he was bound to relinquish a proportionate part of the 
land. The mortgagee failed to pay the Rs. 60 annually to the 
mortgagor and it was held that the mortgagor was entitled to 


be given credit for the total amount which he ought to have ' 


received. Clearly the mortgagor was entitled to be credited 
with the sums which the mortgagee ought to have paid him 
when it was being calculated what the mortgagor owed the 
mortgagee. In the course of the judgment the following 
observations were made: 

“ Let us suppose thet the revenue on this land had been remitted by the 
Zamindar and the sum representing that revenue had annually been left in 
the hands of the defendant. Can it be successfully maintained that it is not 
a part of the usufruct, which the mortgagee was bound to adjust against 


the mortgage debt? Clearly not. The same principle applies to the facts of 
the case.” 


The learned Judge has expressed the opinion that this 
passage puts in substance the position in the present case, but 
again we are unable to agree. The passage just quoted wotld 
have application if there were not a contract io the contrary 
within the meaning of S. 77, but there is a contract to the con- 
trary in this case and that makes all the difference, 

For the reasons indicated we allow the appeal with costs 
throughout. 


B. V. V. —— Appeal allowed. 
, 1. (1929) 57 M.L.J. 800. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT—SIR ALFRED Henry LionEL Lzacu, Chief 
Justice AND Mr. Justice HoRwi. 


M. Thiruvengadamudayanaiya .. Appellani* (Plaintif) 
v. 
R. Narasimhaswamiaiya and others. Respondents (Defen- 
danis). 


Deed—Consiruchon—Endowment for rehgious and charitable purpose— 
Income partly applied—Residuary legatee directed to take surplus—Property 
merely charged for charitable uses. 

The testatrix provided by her will that the residuary legatee, whom 
she described as her daughter by affection, should reside in a portion of the 
demised house and she further provided that the remaining portions of the 
said house should be let on rents and the same utilised for conducting certain 
festivals in two temples and fora charity. She further provided that the 
remainder left after deducting the charity expenses should be given to the 
residuary legatee. Another clause of the will contained a prohibition against 
alienation of the said property by her executor or other relations. It 
appeared that the surplus income from the property was far greater than 
what was required to comply with the directions of the testatrix with regard 
to the religious and charitable purposes. 

Held, that under the circumstances the proper inference was that the 
property was merely charged to charitable uses and that the residuary. 
legatee took the property subject to the charge. 

Ashutosh Dutt v. Doorga Churan Chatterjee, (1879) L.R. 6 I.A. 182: LL. 
R. 5 Cal. 438 and Har Narayan v. Surja Kwari, (1921) L. R. 48 1. A. 143: 
LL.R. 43 All. 291 (P. C.), referred to. 


Appeal against the decree of the City Civil Court at 
Madras dated the 14th August, 1939, and made in O. S. 
No. 2891 of 1939. 

A. Suryanarayaniah for Appellant. 

R. Kesava Atyangar for Respondent. 

The judgment of the court was delivered by 

The Chief Jusitce.—The sole question involved in this 
appeal is whether under the will of one Ramanujakootam 
Mangamma who died on the 8th August, 1914, there was a 
deflication to charity of certain immovable property or whether 
the property was merely charged to charitable uses. Para- 
graph 3 of the will reads as follows: 


“ I having up to now treated as daughter by affection and brought up 
Manchukonda Nanugannamma, alias Alamelumangathayaramma,daughter of 
my deceased younger sister Dachepalli Andalamma, she and her descendants 
shall take possession of and reside free of rent in one kitchen downstairs 
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and the two rooms upstairs on the eastern side and the halls attached thereto 
in house No. 25, Venkatachalla Mudali Street. The remaining portion of 
the said house shall be let on rents and the rents realised shall be utilised for 
services in the manner described below: 

(a) for the Brahmotsavam festival of Sri Venkateswara on the hills 
inthe Tirupati Devasthanam, Rs. 100 per year; , 

(b) Feeding 25 Vaishnavas on every Dwadasi day in the Bairagimatam 
or otherwise known as Thirnvengadamudayan temple, Madras, and 

(c) Dosaipadi service on every Ekadasi and Amavasai days (eleventh 
day of the forthnight and new moon days) in Sri Chenna Kesava Perumal 
temple, Devaraja Mudali Street, Madras.” 


The property in suit is the property referred to in this 
paragraph and what the Court has to decide is whether Nanu- 
gannamma, who has been referred to in this appeal as the 
residuary legatee, takes the whole property subject to a charge 
in favour of the charities set out in the paragraph or whether 
there is a complete dedication to charity of that portion of the 
house which was not set apart for the residence of Nanugann- 
amma. 

Having made these provisions the testatrix goes on to 
direct her executors to sell another property owned by her, 
namely No. 16, Varadayya Street, Madras, and, after paying 
her debts to give one half of the balance to the residuary legatee 
and the other half to the head of the Tirupati Jeer Matam in 
Tinnanore for the purpose of “daily feeding” in the Mutt, 
After disposing of her jewels and household articles the testa- 
trix provides that the remainder left after deducting the charity 
expenses “as detailed above” shall be given to the residuary 
legatee. The charity expenses ‘detailed above’ admittedly refer 
to the charity expenses set out in cl 3 of the will. 

_ Another clause of the will which has been referred to in 
the arguments is cL 7, which reads as follows: ; 

u“ Neither my gnatis nor the executors nor any other kind of relations 
have any right or title whatever to make gift etc. or sale or to create mort- 
gage in respect of the aforementioned house No. 25, Venkatachalla Mudali 
Street so long as sun and moon may last.” ; 

The suit was tried by the Additional Judge of the City, 
Civil Court, who came to the conclusion that there was no 
dedication of the property No. 25, Venkatachalla Mudali Street 
to charitable uses, but only of the income. It is common 
ground that the rents accruing from that property will provide 
far more than is necessary to meet the expenses of the charities, 
According to the appellant the gross income is Rs. 1,200; 
according to the respondent it is Rs. 1,400, but they are both 

62 . 
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agreed that not more than Rs. 350 will be required to comply 
with the directions with respect to chArity contained in para- 
graph 3 of the will. 

In Har Narayan v. Surja Kunwarit, the Privy Council had 
to consider a case where a testator directed that his property 
should be considered to be the property of a certain idol, but 
went on to provide that: i Í 


“ Whatever may be saved after defraying the expenses of the temple 
and the pay of the servants shall be used by our legal heirs to meet their 
own expenses.” 


Lord Shaw in delivering the judgment of the Judicial 
Committee observed : : 

“To such cases no fixed and absolute rule can be set up, derived alone 
from the use of particular terms in one portion of the will The question 
whether the idol itself shall be considered the true beneficiary, subject toa 
charge in favour of the heirs or specified relatives of the testator for their 


up-keep, or that, on the other hand, these heirs shall be considered the true 
beneficiaries of the property, subject to a charge for the up-keep, worship and 
expenses of the idol, is a question which can only be settled by a conspectus 
of the entire provisions of the will.” 


In that case, as in the present one, the income of the pro- 
perty was considerably in excess of what was required for the 
worship and maintenance of the temple. Lord Shaw quoted a 
passage from the judgment of Turner, L.J., in Sonatan Bysack 
v. Sreemutiy Juggutsundree Dossee, where Turner, L.J., said 
that: 


“ Although the will purports to begin with an absolute giftin favour of 
the idol, it is plain that the testator contemplated that there was to be some 
distribution of the property according as events might turn out and that he 
did not intend to give this property absolutely to the idol seems to their 
Lordships to be clear from the directions which are contained in various 
clanses of the will.” ’ 

On this line of reasoning the Board held in Har Narayan 
v. Surja Kunweori, that the intention was that the heirs should 
take the property subject to a charge for the performance of the 
religious purposes named. 

In Ashutosh Dutt v. Doorga Churn Chatterjees, the Privy. 
Council had to consider a Hindu will which has much in 
common with the will now under consideration. The operative 
parts of the will opened as follows: 

“ I dedicate the auction-purchased property No. 3496, Lot Panchgatchia, 
Pargana Baligori, Zilla Hooghly, standing in my name, to the Thakur 
Ishwar Raj Rajeswar that is in my house. And the Sarodia Pooja and other 
ceremonies that are being performed in the house will be performed as 


z 1 _ (1921) L-R. 48 I.A. 143: LL.R. 43 All. 291 (P.C). ; 
2. (1859) 8 M.I.A. 66, 3. (1879) I.L.R. 5 Cal. 438: 6 I.A. 182 (P.C.): 
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hitherto. After all these acts have been observed from the proceeds of the 
said property, if there be a surplus in the profits then the family will be 
supported therefrom.” - 

After appointing the executors the testatrix said : 


“ After your death he who is my heir for the time being will be the 
execttor of this will. Beyond performing the aforesaid worship of the deb 
and the ceremonies and poojas, none of my heirs shall have any interest in 
or profit from my property. And they will have no power of gift or sale 
over it. And it will not be attached or sold on account of their debts.” 

It was held that there was here a bequest of the surplus to 
the members of the family fop their own use and benefit and 
that each of the sons of the testatrix took a share in the pro- 
perty after satisfying the religious and ceremonial trusts. With 
regard to the prohibition against gift or sale Sir Barnes 
Peacock, who delivered the judgment of the Board, pointed out 
that this direction being inconsistent with the interest given was 
beyond the power of the testatrix and must be rejected as 
having no operation. 


Now, what is the position here? The will provides that a 
portion of the property which was not to be occupied by the 
residuary legatee should be let and the rents utilised for 
specific purposes, but later the testatrix provides that the sur- 
plus shall go to the residuary legatee. The amount of the 
surplus was and is far greater than what is required to comply 
with the directions of the testatrix with regard to religious 
charities. It is also to be observed that the testatrix had no 
children of her own and she had brought up the residuary 
legatee as her daughter. Asa matter of fact she described her 
in the will as her ‘‘daughter by affection”. And the prohibition 
against alienation must be ignored as the Privy Council indicat- 
ed in Ashutosh Dutt v. Doorga Churn Chatterjee. 

In these circumstances we are of opinion that the learned 
trial Judge came to the correct conclusion in holding that the 
property was taken by the residuary legatee subject to a charge, 
Consequently the appeal will be dismissed with costs. 


B. V. V. Appeal dismissed. 





1. (1879) LL.R. 5 Cal. 438: 6 I.A. 182 (P.C). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice WADSWORTH. 


Sankhavarm Naligindla Venkata .. Petitioner.” 
Rangacharyulu (Defendant) 
v. ; 
Rangasubba Akkappa Rao .. Respondent. 
(Plaintif) 


Guardian and Wards Act (VIII of 1890), S. 48—Guardian of property of 
minor—Judgment appointing guardian—AAtiack on judgment as obtatned by 
collusion—W hether open to the plaintif in a swit against minor—Appeal or 
revision alone maintomable—Evidence Act (I of 1872) S. 44—Effect of. 

Where rightly or wrongly a Court had held that it was desirable ‘to 
appoint a property guardian for a minor and made such an appointment, 
S. 3. of the Indian Majority Act was brought into operation and the 
minority of the ward was prolonged, 

It was not open to a creditor suing the minor on a promissory note 
to get round the provisions of S.48 of the Guardian and Wards Act by 
showing that the appointment of the guardian was procured by collusion and 
that the minority of the ward ought not to have been extended. 

Subramaniom Chetty v. Doraisingom Tevan, 24 M,L.J.49 explained and 
distinguished, 

In the absence of an express power to attack the judgment under S. 44 
of the Evidence Act it could not be attacked on grounds of collusion under 
the general law. S.48 of the Guardian and Wards Act barred any contest 
regarding the validity of the judgment appointing the guardian except by 
procedure of appeal or revision. 

Petition under S. 115 of Act V of 1908 praying ‘that the 
High Court will be pleased to revise the decree of the District 
Court of Kurnool dated the 20th October 1938 and passed in 
A.S. No. 61 of 1938 preferred against the decree of the Court 
of the District Munsif of Nandyal in O. S. No. 10 of 1937 


dated the 31st March, 1938. 
A. C. Sampath Atyangar for Petitioner. 
A.V. Seshaiya for Respondent. 


The Court delivered the following 

JupGMENT,—The petitioner was the defendant in a suit 
op a promissory note and he put forward the defence that 
on the date when the suit promissory note was executed he was 
a minor by reason of the fact that a guardian of his property 
was appointed in August, 1930, so that by the force of S. 3 
of the Indian Majority Act his minority was extended beyond 
the date on which the suit promissory note was executed. 





"CR. P. No, 644 of 1939. 18th December, 1940, 
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_ The courts below permitted the plaintiff to meet this content- 


ion by showing that thé appointment of the guardian was 
obtained by collusion between the minor’s relatives and it has 
been held that this order is consequently void as against the 
plaintif, so that the plaintif can treat the defendant as still 
a major in spite of the courts’ order which has the effect of 
making him a minor. I may say at once that the basis for 
the finding of the courts below that this guardianship order 
was obtained by a fraud on the court seems to me of doubt- 
ful legality. The facts found are that the minor’s property 
was being adequately managed by his mother, that the minor 
was not shown to have squandered that property, that the 
person appointed as his guardian was not a suitable person to 
control his property because he lived in another village, that 
the property guardian did not actually function as such and 
subsequently became an insolvent, that notwithstanding the 
appointment of a guardian the minor borrowed money after 
his guardian was appointed and that there are indications 
that the motive which led the relatives to agree to the appoint- 
ment of a guardian was to get rid of two debts contracted 
by the mother on behalf of the minor. Some of these findings 
of fact are not beyond challenge, but, for the purpose of 
these proceedings, they may be taken as conclusive. But on 
these findings I doubt very much whether the court would be 
justified in coming to the conclusion that this guardianship 
order was obtained by a fraud on the court. There is no 
proof of fraud on any particular creditor. It does not appear 
that the persons who had advanced money to the mother of 
the minor were actually defrauded. It may well be that the 
relatives agreed that it was desirable to extend the minority 
of the minor in order to prevent him from wasting his 
property by borrowing, but I am unable to see that this 
motive is sinister as it appeared to the courts below, and the 
fact that the minor subsequently did borrow money is just as 
much an indication of the necessity for the appointment of 
a guardian as it is an indication that the relatives: wanted to 
facilitate fraudulent borrowing. The subsequent insolvency of 
the property guardian and his failure to perform his duties seem 
to me entirely irrelevant considerations for the purpose of decid- 


ing whether the guardiansbip order was or was not obtained 
by fraud. Taking all the findings of fact together, it seems to 
me that there were no proper materials upon which the court. 
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could legally conclude that the order appointing the guardian 
was obtained by a fraud on the court or by collusion with 
the object of defrauding other people. I may say that the 
admission into evidence of two previous judgments in which 
learned Judges express opinions as to the nature of these 
guardianship proceedings seems to me to have been improper. 
The plaintiff is not a party to these previous proceedings and it 
is difficult to see how the opinion of these Judges is relevant 
in the present proceedings. 

In revision, however, I am not mainly concerned with the 
legality of the finding that this judgment wag obtained by collu- 
sion. The main question is whether it is open to the plaintiff 
in order to enforce a debt contracted by a minor to show that 
the judgment which has the effect of making him a minor was 
obtained by collusion. In my opinion it is not. Both the 
courts below have treated the case as one coming under S. 44 
of the Evidence Act, which is clearly inapplicable. S. 44 
applies only to judgments etc., which are relevant under S. 40, 
41 and 42. This order appointing a guardian certainly does 
not come under S. 40 or 42. Though it may well be said that 
a judgment appointing a guardian and extending the minority 
of the ward is somewhat analogus to those judgments in rem 
enumerated in S. 41, it is quite clearly not a judgment in the 
exercise of the probate, matrimonial, admiralty or insolvency 
jurisdiction of the court and it therefore does not fall under S. 
41. The judgment in question is admissible under S. 43. 
S. 44 does not apply to judgments admissible under S. 43. 
Vide Bisvanath Prosad Mahata v. Bhagwondin Pandey.1 In the 
absence of an express power to attack this judgment under S. 
44 of the Evidence Act, we have to consider whether it is 
open to attack on grounds of collusion under the general law. 
Tt seems to me that S. 48 of the Guardian and Wards Act bars 
any contest regarding the validity of the judgment appoint- 
ing the guardian except by thé procedure of appeal or revision. 

Counsel for the respondent has quoted the case of Subra- 
maniam Cheity v. Doraisinga Tevan,® in support of the argu- 
ment that a guardianship order can be attacked in collateral 
proceedings merely by showing, when the order is tendered in 
evidence, that it was obtained by collusion. As I read the 
case referred to, all that was decided there was that, when in 
a IIImImIIImammammn 


i. (1911) 14 C.L.J. 648. 2. (1912) 24 M.L.J. 49. 
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collateral proceedings it was sought to attack a finding of fact, 
upon which an order .for the discharge of a guardian was 
passed, though that order of discharge might not be amenable 
to attack with reference to S. 48 of the Guardian and Wards 
Act, the ward who is not a party to the fraud may allege that 
the court gave a wrong finding of fact by reason of the fraud 
of the parties to the guardianship proceedings. The case was 
one in which the guardian had procured his discharge by fraud- 
ulently misrepresenting to the court that the minor had come of 
age; and in the collateral proceeding it was held that the minor 
could show that this finding of fact was procured by fraud and 
that ih fact he was stilla minor. It seems to me that that 
decision does not provide authority for the view that in collate- 
ral proceedings it is open to a party who is seeking to escape 
the effect of an order against which no suit or other contest 
would lie under S. 48 to evade the effect of that order by 
showing that it was one which ought not to have been pronoun- 
ced and which was in fact induced by fraud or collusion. 
Rightly or wrongly the District Court held that it was desirable 
to appoint a property guardian for this minor and made such an 
appointment. The effect of that appointment is to bring into 
operation S. 3 of the Indian Majority Act and to prolong the 
the minority of the ward. It is not in my opinion open to the 
plaintiff to get round the provisions of S. 48 of the Guardian 
and Wards Act by showing that the appointment of the guard- 
ian was procured by collusion and that the minority of the 
ward ought not to have been extended. His status has becn 
established by an order which cannot be contested except by 
appeal or revision, and that status governs his legal relation- 
ships. l 
P has been suggested that the plaintiff can be allowed 
to support his claim by showing that money was in fact 
borrowed for the minor’s necessaries so as to call in aid S. 68 
of the Contract Act and I have been asked to frame an issue 
on this question and remit the suit for trial of that issue. It 
is, however, contended by the petitioner with some force that 
this involves the trial of a fresh suit ona different cause of 
action raising questions of limitation etc, which have not 
been gone into and that if the plaintiff, when the defendant put 
forward his minority desired to have a second line of resistance 
on the basis of S. 68 of the Contract Act, he should have got 
an issue framed in the trial court and not have waited till 


496 THE MADRAS LAW JOURNAL REPORTS. [1942 


revision. It seems to me that this objection must succeed 
and that it is now too late to change’the whole character of 
this suit. In the result, therefore, the revision petition is 
allowed with costs throughout and the plaintiff’s -suit is 
dismissed. l 

K. C. — Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
' PRESENT :—MR, Justice HORWILL. 


Tetali Surayya .. Appellani* (1st Plaintiff) 
v. ; 

Karri Pedia Balakrishnayya .. Respondents (1st Defen- 

and another. dant and 2nd Plaintiff). 


Hindu Law—Sultka—Amount paid by bridegroom's father—Not in omy 
sense payment for purchasing bride—Stridhana property. 

If a present is given to a girl or to the father of the girl for the primary 
purpose of purchasing a bride or securing the marriage then it would come 
within the definition of swlka; but these seme classes of gifts, if not tainted 
with the idea of purchase, being simple gifts to a prospective bride, would 
not fall within the definition of sulka. 


Where the Courts were satisfied from the evidence that the suit gift was 
not considered by the parties to be inany sense a payment for the bride. 
without which the marriage could not take place, 

Held, that the gift was not bride’s price or suka but ordinary Stridhana 
capable of passing to the bride’s Stridhana heirs in the order of succession. 

Appeal against the decree of the Court of the Subordinate 
Judge of Rajahmundry dated 16th August, 1937, and passed in 
Appeal Suit No. 44 of 1935 preferred against the decree of the 
Court of the District Munsif of Ramachandrapur dated 18th 
February, 1935, and passed in O. S. No. 71 of 1929. 

Ch. Raghava Rao for Appellant. 

C. Rama Rao for Respondents. 

The Court delivered the following 


JupGMENT.—Just before the marriage of Bulli Venkamma 
her father was given Rs. 800 by her prospective husband’s 
father for the purchase of jewels and saree samans. Now that 
she is dead there are two sets of claimants for the property that 
was purchased with this Rs. 800. They are her husband, the 
first defendant, who claims as the heir of his son, the second 
defendant, who died pending suit and who in his turn claimed 





* S, A. No. 75 of 1938. 11th December, 1940, 
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as the Sirtdhana heir of his.mother. The other claimants are 
the plaintiffs, who are the brothers of Bulli Venkamma, who 
say that this property was sulka, in which case the brothers are 
the persons first in the list of those entitled to succeed to that 
particular kind of Stridhana property. Both the courts below 
found that the property was not sulka and that consequently it 
descended to her son in the way that Stridhana property ordin- 
arily does. 


Mr. Raghava Rao relies on the definition of suka in the 
Smriti Chandrika, in which it is defined as wealth received as 
the price of household utensils, of beasts of burden, of milch 
cattle, or ornaments. In the Mitakshara, on the other hand, 
sulka is defined as a gratuity for which a girl is given in 
marriage, regarding which Trevelyan says in his third edition 
of his ‘Hindu Law’ at page 475: 

“ According to the more usual view, this was the gratuity for the 
receipt of whicha girl is givenin marriage. It was originally paid to the 
fatheras the price of the bride, but when that was forbidden the father 
received it for the bride, and it became her property, as her dowry.” 


Much the same is said of silka in Ghose’s Hindu Law 
Vol. I at page 331. Mr. Rama Rao, relying on the origin of 
this particular kind of property, contends that swlka is not a 
form of gift which pertains to the Brahma form of marriage 
and is given only in the Asura form. Ido not however find 
any authority for this in the text books or in the original texts 
that have been cited to me. On the contrary, sulka is discussed 
in the text books with other forms of Siridhana property, and 
this distinction is not drawn. It would seem that when, instead 
of the father’s receiving property for himself, he took it and 
gave it to the bride, it came to be regarded as unobjectionable 
by the ancient authorities and was therefore permitted even in 
- connection with the Brahma form of marriage. 


Mr. Raghava Rao emphasises the importance of the 
Smriti Chandrika in South India and argues that all kinds of 
property mentioned in the definition of suka in the Smriti 
Chandrika must be considered as sulka when it is given before 
marriage into the hands of the father. 


As to the relative value of the authority of the Mitakshara 
and the Smriti Chandrika, Mayne in his ‘Hindu Law and 
Usage’, p. 50, 10th edition, discusses a decision of the Judicial 
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Committee in, Buddha Singh v. Latiu Singh!: 


“The Judicial Committee, after pointing oufthat the Smriti Chandrika 
admittedly differs from the author of the Mitakshara in several essential 
rules of law, said “it seems, to say the least, doubtful whether an enunciation 
in the Smriti Chandrika can be safely applied except perhaps by way of 
analogy to explain a dubious or indeterminate phrase or term in the Mitak- 
shara.” In other cases, where its authority on specific questions in respect of 
inheritance to Stridhana was tested, its views were not followed. Again, 
while the Mitakshara gives the preference to the mother on the ground of 
propinguity, the Smriti Chandrika gives the preference to the father. The 
authority of the Smriti Chandrika must therefore be confined to questions 
where the Mitakshara is silent and the reasoning of the Smriti Chandrika 
is consistent with the rules in the Mitakshara. There can however be little 
doubt that its general authority is fairly high on points on which it does not 
come into conflict with the Mitakshara.” 

This quotation from Mayne seems to be in accordance with 
judicial decisions. It may be true that where the other autho- 
rities are unanimous and against the Mitakshara, they may be 
preferred, as apparently they were in Debs Mangal Prasad 
Singh v. Mahadeo Prasad Singhs. 


I do not think that it is necessary from a reading of the 
two definitions quoted above to posit a contradiction. It seems 
clear that even though we take the definition of swika given in 
the Smriti Chandrika, we must still read it with the definition 
given in the Mitakshara and must regard as silka the classifica- 
tions given in the Smriti Chandrika only if there is attached to 
the gift some idea of a bride price. If the present is given to 
the girl or to the father of the girl for the primary purpose of 
purchasing a bride or securing the marriage, then it would 
come within the definition of sulka; but these same classes of 
gifts, if not tainted with the idea of purchase, being simple 
gifts to a prospective bride, would not fall within the definition 
of sulka. 


The parties are kapus, a very orthodox sub-caste of 
sudras; and it is not contended that the practice in this parti- 
cular case differed from the customary practice of the commu- 
nity. Nor is it said that there is any essential difference 
between the practice in this community and that prevailing 
among the twice-born castes. In fact, Mr. Raghava Rao goes 
so far as to say that all forms of dowry which are the subject 
of barter and which are actually given before the marriage 


1, (1915) I.L.R. 37 All. 604. 
2. (1912) 2 MLJ. 462: LR. 39 LA. 121: LL.R. 34 All. 234 (P.C.) 
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ceremony takes place would come under the classification of 
sulka. It is common“knowledge that such presents are not 
ordinarily treated as such; but pass to the children after the 
mother’s death in the same way as other forms of Stridhana. Evi- 
dence has been let in in the present case, including the evidence 
of two documents, Exs. II and III, of which the plaintiffs were 
writers or attestors, of two separate instances in which pro- 
perty of this nature has passed to the children and not to the 
heirs according to the succession for swlka. This is evidence 
that the parties do not regard such gifts as sulka. As to the 
presumption arising in such cases, I feel myself in accord with 
the learned author of Mayne’s ‘Hindu Law’ who at page 755 
when writing of sulka says: 

“The sulka in the older sense of bride price, ultimately received by the 
bride herself is obsolete; where it is now paid to the parents or the brother 
in the Asura marriage, it does not raise any question of succession to her 
Stridhana. Where it is paid to the bride herself, either as the price of orna- 
ments or household furnishings or as a complementary present, it would be 
her ordinary Stridhana; for there is no reason why any dowry given to the 
wife by the husband in modern times should be treated as attracting a 
special order of succession which was applied to some obscure form of the 
ancient bride price, which the father may be supposed, after receiving, to 
have handed back to his daughter.” 


Both the courts below were satisfied from the evidence 
that the suit gift was not considered by the parties to be in any 
sense a payment for the bride without which the marriage 
could not take place. Mr. Raghava Rao contends that the lower 
courts did not try to read the definition given in the Smriti 
Chandrika with the definition given in the Mitakshara so as to 
reconcile them, and then to regard the evidence in the light of 
this combined definition. I think, however, that the lower 
courts had very clearly before them the essential nature of 
sulka and judged the evidence accordingly. 

The appeal therefore fails and is dismissed with costs. 

Leave refused. 

K. C. Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, JUSTICE KING. 


M. Muni Reddy .. Appellani* (1st Respondent) 
V. 
M. Muni Reddy .. Respondent (Execution Peti- 
tioner). 





* AA, A. Order Nos. 116 and 118 of 1940. 31st January, 1941. f 
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Madras Debt Conciliation Act (XI of 1936), Ss. 14 and 18—Decrees 
obtained by mon-consenting creditors before setjlement—Right to execute 
against all the assets of the creditor—Certificate under S. 18—Effect. 


Though the agreement under S. 14 (1) definitely prescribes what assets 
of the debtor shall be available for the creditors consenting to the concilia- 
tion, that is not enough to constitute a charge which is to be binding upon 
all the world and in particular upon the non-consenting creditors who have 
already obtained decrees. S. 18 deliberately excludes from its effect decrees 
obtained before the settlement by the Board. The Act imposes no obstacle 
against execution of such decrees against all the assets of the debtor in- 
cluding those earmarked by the settlement under S. 14 (1) for the benefit of 
those creditors who agreed to the settlement. 


Appeal against the order of the District Court, Chittoor 
dated 11th April, 1940, and made in A. S. No. 102 of 1940 
(E. P. No. 12 of 1940, in O. S. No. 16 of 1938, Sub-Court, 
Chittoor) etc. ; 

K. Bhashyam Atyanger and T. R. Srinivasan for Appel- 
lants. 

B. C. Seshachala Aiyar, P. S. Ramachandran and 
S. Venkatachalam for Respondents. 

The Court delivered the following 

JUDGMENT.—These appeals involve the interpretation of 
certain sections of the Madras Debt Conciliation Act. The 
appellant is a debtor who made an application under the Act. 
He had ten creditors and of these ten, eight came to an amica- 
ble settlement with him, the eight representing more than one 
half of the total indebtedness of the appellant. Under S. 14 
therefore the settlement was reduced to writing. The remain- 
ing two who refused to agree to the settlement already held 
decrees as evidence of the debts due to them from the appellant. 
A certificate was given to the debtor under S. 18. The recal- 
citrant creditors proceeded to execute their decrees and the 
question now is whether they are entitled to execute their decrees 
against the whole of the assets of the appellant, which amount 
to Rs. 5,125, standing to his credit in the Co-operative Central 
Bank, or whether they are to be confined to such portions of 
those assets as have not been earmarked by the settlement under 
S. 14 for the benefit of those creditors who agreed to the settle- 
ment. The learned District Judge has examined S. 18 of the 
Act and pointed out that it does not definitely deal with the 
situation now before us. 


The effect of granting to the debtor a certificate that 
creditors have unreasonably refused to come to an amicable 
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settlement with him are set out in sub-ss. (2) and (3) of 
S. 18. They deal with’ the refusal by the court to grant costs 
to any such creditor who afterwards sues for his debt or to 
grant any interest in excess of simple interest at six per cent. 
and with a restriction against the rights of such a creditor, 
when he has obtained a decree after the settlement, of 
proceeding against any of the assets set apart in the settlement 
until those creditors who agreed to the settlement have been 
fully satisfied. As the learned District Judge has pointed out, 
nothing is said in S. 18 about the position of a creditor who at 
the time of the settlement to which he refused to agree has 
already obtained a decree. It is argued in appeal that it was 
unnecessary to make any such provision in S. 18, as the effect 
of sub-s. (2) of S. 14 was to constitute a charge in favour 
of such property as is earmarked in the settlement. That 
sub-section enacts that an agreement made under sub-s. (1) 
shall within thirty days from the date of the making 
thereof, be registered under the Registration Act and it 
shall then take effect as if it were a decree of a Civil Court and 
be executable as such. Of course the agreement definitely 
prescribes what assets of the debtor shall be available for the 
creditors, but it does not seem to me that that is, enough to 
constitute a charge which is to be binding upon all the world 
and in particular upon the non-consenting creditors who have 
already obtained decrees. If that were so, I feel sure that it 
would have been clearly expressed in the Act itself and not left 
to deduction from arguments. The very fact that S. 18 does 
deal with certain contingencies and not with others seems to me 
to be an indication that the contingencies not dealt with were 
deliberately excluded from the effect of the section. It would 
have been easy for the legislature to have enacted that where a 
Debt Conciliation Board was dealing with debts due to several 
creditors and was of the opinion that the scheme proposed by 
the debtor was a reasonable one which all the creditors ought to 
accept, then if a majority of the creditors accepted it, the 
scheme should be binding upon all the creditors: There is a 
provision of this nature, for instance, in S. 38 (2) of the Pro- 
vincial Insolvency Act and the omission of any such provision 
in the Debt Conciliation Act is a very strong indication that 
those creditors who do not consent to the settlement are not to 
be adversely affected by their failure to consent in any other 
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way than that laid down explicitly by the Act itself. I am 
accordingly of opinion that the learfed District Judge has 
rightly held that the Act imposes no obstacle against the execu- 
tion petitions of the respondents. i 
These appeals therefore fail and must be dismissed with 
costs 


Leave to appeal is refused. 

K. S. Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Me. JustIce WavswortH. 


Mavarakkandy Achuthan Nayar .. Petitioner" (Plaintif) 
. v. 
Thanniyatuthil Achuthan Nayar .. Respondent (Defendant). 
Limitation Act (IX of 1908), S. 25—Applicability—Promissory noie bear- 
ing both English date and Malayglam date—Inconsistency—between the two— 
Computation of time for limitation—Evidence as to dats of note—Ad missibi- 
kty—Evidence Act (I of 1872), S. 6. 


A promissory note bore both the English date 16th November, 1934 and 
the Malayam date Thalam 30,1110, corresponding to 15th November, 1934, 
In a suit on the promissory note filed on 16th November, 1937, 

Held, that S. 25 of the Limitation Act creates no presumption as to the 
date of adocument but merely provides that periods of limitation shall be 
worked out according to the Gregorian calendar. The question as to the 
date of the promissory note isone of fact to be decided by evidence and 
probabilities according to S. % of the Evidence Act. 


Petition under S. 25 of Act IX of 1887 praying that: the 
High Court will be pleased to revise the decree of the Court 
of the District Munsif of Payyoli in S. C. S. 249 of 1937. 

A, Achuthan Nambiar for Petitioner. 

K. S. Sundaram for Respondent. 

The Court delivered the following 


JUDGMENT:—The suit promissory note bore two dates. 
The first was the Malayalam date corresponding to 15th 
November, 1934. The second was the English date 16th 
November, 1934. The suit was filed on the last day of limita- 
tion reckoned from the latter date and it has been held to be 
barred. It is contended that S. 25 of the Limitation Act 
applies and that only the English date can be looked to. As I 
read S. 25 it creates no presumption as to the date of a docu- 
ment but merely provides that periods of limitation shall be 


Sa mM 
* CRP. No. 1315 of 1938. 5th December, 1940. 
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worked out according tọ the Gregorian calendar. The question 
is after all a simple question of fact to be decided by evidence 
and probabilities accordiog to S. 96 of the Evidence Act. 
Clearly there has been a mistake in the document and one of 
these two dates must be wrong. The only question is which 
date is wrong and there is no legal presumption in favour of 
either. The lower Court has come to the conclusion that it is 
more likely that the Malayalam date was right. That seéms to 
be a reasonable decision and in any case it is one with which I 
cannot interfere in revision. The petition is therefore dismiss- 
ed with costs. 

K. S. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE ABDUR RAHMAN. 
Kachi Muhaidin Tharaganar ... Appellant (Defendant)* 
v. 
Sainambu Ammal and others .. Respondents (Plaintiffs). 


Muhammadan Low—Shafet sect—Daughters—Guardianship and custody 
—Right io maintenance from father afier attaining puberty till marriage. 

Among the Shafeis the mother is competent to retain her daughters 
custody in spite of their having attained puberty up to the time that they 
are actually married. If the father has any right to the custody of his 
children he may no doubt enforce that right, but the fact that he has not done 
so or that his daughters are residing elsewhere does not deprive them of 
their right to recoverfmaintenance from him till their marriage which is 
absolute. The right cannot legitimately be linked with the right of the 
father, if any, to the custody of the children and the father being the 
legal guardian is also beside the point. 


Appeal against the decree of the Court of the Subordinate 
Judge of Tinnevelly in A. S. No. 180 of 1937 preferred against 
the decree of the Court of ‘the District Munsif of Amba- 
samudram in O. S. No. 61 of 1936, 

T. P. Gopalakrishna Iyer for Appellant. 

N. R. Sesha Iyer for Respondents. 

The Court delivered the following 

JupcmMent.—This appeal arises out of a suit brought by 
one Sainambu Ammal (plaintiff No. 1) in the Court of the 
District Munsif of Ambasamudram for ‘the recovery of 
Ra. 402-8-0 invregard to expenses alleged to have been incurred 
by her on behalf òf her minor daughters (plaintiffs 2 and 3) 
from the 7th November, 1933 to the 2nd February, 1936 and 


*S. A. 4 of 1938. 24th January, 1941. 


Kachi 
Muhaidin 


v. 
Sainambu 
Ammal. 
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for their future maintenance at Rs. 15, per mensem. The suit 
was instituted against the minors’ father who is said to have 
divorced the first plaintiff some years ago. The parties were 
described in the plaint as Muhammadans belonging to the 
Shafei sect. The expenses before the 7th November, 1933 
were recovered by another suit (O. S. No. 355 of 1933) 
brought by and on behalf of the same plaintiffs in the same 
court. It was pleaded inter alia by the father in the present 
litigation that the first plaintiff could not recover any mainten- 
ance on behalf of the second and third plaintiffs as they had 
attained puberty and were being unlawfully detained by her in 
spite of the defendant’s demand for their custody. These 
allegations were denied on behalf of the plaintiffs although, in 
the absence of the statements of the counsel for the parties 
before the issues were framed, legal positions for which they 
contended were not brought out clearly at that stage. 


After considering the evidence adduced on behalf of the 
parties the District Munsif found that the second plaintiff was 
15 years of age towards the end of 1934 and that the third 
plaintiff attained the age in or about February, 1936 when the 
suit was instituted. In view of that finding and in the absence 
of any direct evidence as'to puberty, he presumed the second 
plaintiff, in accordance with the rule of Muhammadan Law, to 
have attained puberty towards the end of 1934 and the third 
plaintiff at or about the time when the suit was instituted in 
February, 1936. He further held that inasmuch as the defen- 
dant was entitled to the custody of his daughters after they had 
attained puberty and they could not legitimately reside with 
their mother after that period, he was only liable for their 
maintenance up to such time that they had not attained 
puberty. A decree for Rs. 744-8 was, therefore, passed in 
favour of the plaintiffs and the rest of the claim including the 
claim for future maintenance was dismissed. It might be 
stated here that the second plaintiff was found to have been a 
major at the time when the suit was brought and the first 
plaintiffs name as a next friend was deleted by the court swo 
motu as a surplusage. This was obviously the right course to 
adopt and no exception was taken to this procedure by the 
defendant, subsequently. An appeal against this decree was 
taken on behalf of the plaintiffs to the Principal Subordinate 
Judge of Tinnevelly who pointed to the fact that the parties 


se 
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to the suit were Muhammadans of the Shafei sect and it 
was, therefore, incorrect for the District Munsif to hold 
that the mother was entitled to the custody of the daugh- 
ters up to the time of puberty. He held that accord- 
ing to the Shafei Law, to which the parties admittedly 
belonged, the mother was entitled to retain custody of her 
daughters up to the time of their marriage. Finding therefore 
that the daughters were justified in residing with their mother 
even after they had attained puberty, he enhanced the amount 
of the decree to Rs. 134-3-3 for past maintenance and decreed 
a sum of Rs. 5 per mensem for both the second and third 
plaintiffs by way of future maintenance until they were 
married. The defendant appeals and the only important point 
that has been argued before me is whether the claim for the 
daughters’ maintenance both past and future, was in the 
circumstances, rightly allowed by the lower appellate court 
for the period after they had attained their puberty. 

It is urged that inasmuch as the father is the legal guardian 
of his children and his right to give his daughters in marriage 
cannot be questioned according to the Shafei law, (which in 
fact clothes him with larger powers in this respect than the law 
prevailing amongst the Hanafis) the mother’s custody should 
be held to be illegal and the defendant should not, for that 
reason be held liable for any maintenance. There is, as pointed 
out by Saiyyid Ameer Ali in his well-known work on Muham- 
madan Law, a distinction in regard to the law as to the custody 
of a daughter between the Hanafis on the one hand and the 
Malikis, Shafeis and Hanbalis on the other. According to 
Hanafis, the mother is entitled to the custody of her daughter 
until she attains puberty while according to the latter she is 
entitled to her custody until she is married. He says at page 
294 (Volume I, 4th edition), that: 


‘According to the judgment of the Courts of Algiers, it appears that in 
several notable instances, the Hanafi Karis have followed the Maliki 
doctrines and decided that the mother is entitled to the custody of her 
daughters until they were married.” 

~ He has referred to the opinion of several jurists given in 
Fatwa Alamgiri which point to the conclusion that the right of 
Higanat (custody) terminates when the girl is marriageable 
although as pointed above, the Malikis and Shafeis hold that it 
should continue until she was actually married. Since according 


to the Muhammadan practice and tradition, a girl was expected | 
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to be married as soon after she attdined puberty as possible, the 
difference betwen the doctrine of the two sects was pointed out 
by the learned author to be not so great or marked as would -at 
first sight appear. But with the growth of western civilization 
in India and having regard to the variation in the angle of 
vision from which the‘ matter is now generally looked at, 
particularly amongst those who have imbibed western thought 
and ideals, supported as it is to some extent by new legislation, 
when the marriageable age and puberty do not usually coincide, 
the distinction between the Hanafi and the Shafei doctrines has 
to be regarded as real. Luckily, however, even the Hanafi 
jurists in other Muhammadan countries, as referred to by Mr. 
Ameer Ali, are inclined to accept and act according to the 
Maliki and the Shafei doctrine on this point and to permita 
mother to retain the custody of her daughter up to the time that 
she is married. Since a girl needs the guidance of her mother 
more and not less between the time after the attainment of 
puberty and her marriage, the preference given by the Hanafi 
jurists to the Shafei view can be well understood and appre- 
ciated. If, therefore, the right of custody by the mother were 
any test in this case, I would have no hesitation in holding, 
particularly when the parties belonged to the Shafei sect, that 
the mother was competent to retain her daughters’ custody in 
spite of their having attained puberty up to the time that they 
were actually married. But the contention put forward on 
behalf of the defendant has in my opinion no bearing on the 
question that I have been called upon to decide in this appeal. 
This was a suit for recovery of maintenance and the rules of 
maintenance, so far as the children are concerned, have got 
really nothing to do with the father’s right of custody. If the 
father has any right of custody of his children, he is entitled to 
enforce that right but the fact that he has not done so or that 
his children are residing elsewhere does not, in my opinion, 
deprive them of their right to claim or recover maintenance 
from their father. The Prophet of Islam declared the main- 
tenance of children to be obligatory on the father and as long 
as he is in a position to do so and the children have no indepen- 
dent means of their own, it remains his duty to provide for 
them. That is why even according to the Hanafi jurists, 
although the father was entitled to the custody of his daughters 


after puberty, he was held to be liable for the maintenance of 
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his daughters up to the time that they were married. This 
would also show that the right of the daughters to recover their 
maintenance cannot be legitimately linked with the right of the 
father to have them in his custody. There is no divergence of 
opinion between the Hanafis and the Shafeis on this point and 
Baillie in his Muhammadan Law, while describing the ordinary 
Hanafi rule in regard to maintenance refers at page 462 
(second edition) to the father’s absolute duty to maintain his 
daughters up to the time that they were married (See, also 
Mulla’s Muhammadan Law at page 264 para 269, 11th 
edition). , 

The contention that the father has been held by their 
Lordships of the Privy Council in Imambandi v. Mutsaddt1, to 
be the legal guardian of his children is also beside the point. It 
cannot be denied that he is so but if a minor has certain rights 
against his legal guardian, there appears to be no justification 
for holding that the former cannot enforce them against the 
latter. 

It was admitted at the bar that the defendant had married 
again and has no less than seven children by his second wife. 
In the absence of any genuine attempt on his part to recover the 
custody of his daughters, a formal demand by him calling upon 
them to come and live with him gives some room to doubt his 
bona fides. It appears to be more for the purpose of termina- 
ting his liability to pay for their maintenance rather than to 
enforce his desire to keep them with him on account of the 
natural tie that binds them together. Nor is the refusal on the 
part of his daughters to leave their natural mother and to start 
living with their step-mother and step-brothers and sisters, in 
the circumstances, unnatural. Considerations of these ques- 
tions in a suit for maintenance of the daughters before their 
marriage are however irrelevant. The father’s liability to 
maintain his children is absolute subject of course to his being in 
a position to bear that burden and to the children not having 
any independent means of their own. And in this case it is not 
denied that he has means to do so and the small income which 
these plaintiffs are making by working for themselves has been 
duly taken into account. The maintenance awarded is, in spite 
of its enhancement by the frst Court of Appeal, extremely 
meagre and it is impossible to give effect to the contention that 





1, (1918) 35 M.L.J. 422: LL.R. 45 Cal. 878: L.R. 45 LA. 73 (P.C). 
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this increase was not justified. Had it been possible for me to 
do so now, I should have enhanced it still further. But unfor- 
tunately, it is not. There is no cross appeal on behalf of the 
plaintiffs. 

For these reasons, the appeal fails and is dismissed with 
costs. | 

K.S. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR, JUSTICE PANDRANG Row AND MR. JUSTICE 
KING., 


Kannoth Punnoron Krishnan Appelants* (1st Defendant and 


(deceased) and others. some of his L.Rs.) 
v. 
Kanoth Punnaran Thala and Respondents (Plaintiffs and L. 
others. Rs. of 2nd Defendant and 
some of the L. Rs. of Ist 
(Defendant). 


Madras Marumakkatiayom Act (XXII of 1933), S. 48—Retrospective 
effeci—Whether can be given—Right to partition—Death of woman before 
Act—Absence of legalised marriage. 

There is nothing in the language of S. 48 of the Madras Marumakkat- 
tayam Act which by necessary implication shows that the section must be 
applied retrospectively. And the right to partition provided therein cannot 
be claimed by a person in whose case the other party to the union died 
before the Act came into force and there could be no legalised marriage. 


Appeal against the decree of the District Court of North 
Malabar in A. S. No. 182 of 1936 preferred against the decree 
of the Court of the Principal District Munsif of Tellicherry in 
O. S. No. 545 of 1934. 

O. T. G. Nambiar for Appellants. l 

K. Kuttikrishna Menon and. K. Govindan for Respondents. 

The judgment of the Court was delivered by 

King J.—In this appeal the question arises whether the 
provisions of S. 48 of the Madras Marumakkattayam Act of 
1932 shall be applied to the partition of a certain item of pro- 
perty. The property was admittedly purchased in the year 1881 
by the husband of one Manikkam in the name of Manikkam 
and their eldest daughter Choyichi. The first part of S. 48 
reads: 

“Where a person bequeaths or makes a gift of any property to, or 





*S. A No, 379 of 1937. 28th October 1940, 
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purchases any property in the name of, his wife alone or his wife and one or 
more of his children by such .wife together, such property shall, unless a 
contrary intention appears from the will or deed of gift or purchase or from 
the conduct of the parties, be taken as faveshi property by the wife, her sons 
and daughters by such person and the lineal descendants of such daughters 
in the female line.” 


The section concludes with a proviso: 


“Provided that, in the event of partition of the property taking place 
under Chapter VI, the property shall be divided on the stirpital principle, the 
wife being entitled to a share equal to that of a son or daughter”. 


Both the Courts below have held that this property must be 
divided per capita or in other words, that S. 48 does not apply 
to its division. Two reasons are given, one by the District 
Munsif with which the District Judge does not agree and 
another by the District Judge. The first reason is that S. 48 
cannot apply to the property in question because Manikkam 
cannot legally be called the wife of Kelan, the purchaser. The 
requirements of a marriage are set forth in S. 4 of the Act, and 
it is provided by S. 4 (1) (b) (i) that, if the conjugal union has 
been openly solemnised in accordance with the customary 
ceremonies that were prevailing in the community to which the 
parties or either of them belongs before the date on which this 
Act comes into force and is subsisting on such date, it becomes 
a regular marriage. It is admitted that Manikkam died before 
the Act came into force. It is therefore clear that her union 
with Kelan was not subsisting on that date and therefore her 
union with Kelan can never have been a legalised marriage. 
That being so, she was not Kelan’s wife and the language of 
S. 48 cannot apply to the acquisition of this property. This 
was the view taken by the learned District Munsif and we think 
it is a sound view and no argument has been addressed to us in 
appeal which will induce us to alter that opinion. 

The second ground upon which the District Judge relies’ is 
that S. 48 cannot be made retrospective. This ground also, we 
think, is sound. It is argued for the appellant that, since the 
Marumakkattayam Act has created for the first time the right 
to partition which did not exist before, it is. not unreasonable 
that such a right should be restricted by the proviso which is 
found in S. 4& We are unable to see any stich reasonableness, 
There was a right of partition before the Act though it depended 
upon the consent of all the members of the family. If such a 
consent were given, the division of property acquired in this 
way would always be per capita. There have therefore arisen 
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vested interests in the members of a tavasht who can rightly 
eXpect that property should be divided in a certain way in case 
they should enter into a partition. The right of partition has 
merely been extended by the Act and we can see no reason at 
all why that right should be in any way restricted by making a 
change of this kind retrospective. There is nothing in the 
language of S. 48 which directly refers to the period before the 
Act was passed. There is nothing in the language of the 
section which by necessary implication shows that the section 
must be applied retrospectively. It is in accordance with princi- 
ples of natural justice that, when a new enactment effecis a - 
change in the law, that change shall date only from the time 
the Act comes into force. We can see no reason whatever to 
regard S. 48 as being on any score retrospective and accordingly 
hold that this Second Appeal must fail. It is dismissed with 
costs. 


B. V. V. . Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATARAMANA RAO. 


Janaki Ammal .. Appellant* (4th Defendant) 
Vv. 


Sanjeevi Chettiar and others .. Respondents (Plaintiff and 
Defendants 1 to 3). 

Hindu Law—Temple management vested in joint fomily meinbers—H ere- 
ditary righi—Renunciation by one of the holders bui not to the nesi heir— 
Vakdity of. ; 

An alienation or release or renunciation of an office of a trustee not for 
value in favour of the next or immediate heir is valid; otherwise it is 
invalid. i 

Narayana v. Ranga, (1891) 2 ML.J. 19: IL.R. 15 Mad. 183; Rajam 
Bhattar v. Singarammal, (1918) 51 I.C. 979 and Muthukumaraswami Pilla 
v. Subbaraya Pillai, A.I.R. 1931 Mad. 505, relied on. 

Where under a partition deed in a family the right to the management 
of a temple was mentioned to be a hereditary right to be held by rotation 
among the existing members for definite periods, but one of the holders of 
the office renounced the right in favour of his brother assuming he was the 
next heir while there was his widow who was the next heir, 

Held, that the release should be deemed invalid. 

Case-law discussed. 

Appeal against the decree of the Court of the Subordi- 
nate Judge of Trichinopoly in A. S.No. 70 of 1936 (A. S. 





- *S. A. No. 987 of 1937. 30th September, 1940. 
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No. 268 of 1935, District Court) preferred against the. decree 
of the Court of the District Munsif of Trichinopoly in O. S. 
No. 761 of 1933. 


K. V. Srinivasa Atyar for Appellant. 

A.V. Narayanaswami Aiyar for Respondents. 

The Court delivered the following 

JupGMENT.—The question for decision in this second 
-appeal is whether a deed of release Ex. B in and by which the 
‘husband of the fourth defendant one Pattabhirama Chetti 
Telinquished his right to the management of the temple of Sri 
-Anjaneyaswami described in Schedule A to the plaint in favour 
of his brother Sanjeevi Chetti is valid. The learned District 
Munsif was of the opinion that it was invalid; the learned 
Subordinate Judge took a different view. It is against this 
‘decision that the present appeal has been preferred by the 
fourth defendant. 


It is necessary to set out a few facts. The said Anjaneya- 
swami temple was founded by the plaintiff’s father Singa- 
perumal Chetti, the first defendant’s grandfather Thiruven- 
gadam Chetti and the father of defendants 2 and 3 Muthu- 
‘krishna Chetti. They were members of an undivided Hindu 
family. They also made certain endowments for the due 
administration of the said temple. On 15th June, 1887, they 
became divided and entered into an arrangement by which all 
the family property they were possessed of including the right 
to the management of the temple and its properties was divid- 
ed among themselves in accordance with the decision of the 
_ panchayatdars who were appointed by them to effect the said 
division. The arrangement is embodied in Ex. A. So far as 
the management of the temple and its properties is concerned, 
the arrangement is set out thus: 

“ That Thiruvengadam Chetti, the eldest member shall be in manage- 
ment of the aforesaid temple and the properties for a period of two years 
from the Ist Ani of Sarvajit year corresponding to 13th June, 1887, that 
from the lst Ani of the third year next the said Simgaperumal Chetti shall 
be in management for a period of one year and that from the Ist 
Ani of the next year Muthnkrishna Chetti shall be in management 
till the end of a period of one year and thus they shall be managers 
by rotation and conduct the charities of the said temple, tbat when 
the management changes hands from one sharer to the other sharer, the out- 
going manager shall hand over possession of the moveable properties of the 
said temple such as jewels, vessels etc, and also the fund and lands to the 
incoming manager and that he shall hand over possession of these things 
along with an account relating to the profits and expenses of the previous 
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years. In this manner the aforesaid three parties and those persons succeed- 
ing them respectively by hereditary right shall-be managers by rotation.” 


The arrangement was acted on and the property was 
managed in rotation by the parties and their sons. Muthu- 
krishna Chetti died leaving him surviving his two sons 
Pattabhirama Chetti husband of the fourth defendant and 
Sanjeevi Chetti the plaintiff herein. Pattabhirama Chetti and 
Sanjeevi Chetti became divided on the 31st January, 1915, and 
in regard to their turns of management they came-to an 
arrangement by which each of the brothers should manage the 
property for a period of six months. Thus even this right of 
management was divided between the brothers. Pattabhirama 
Chetti and Sanjeevi Chetti managed the temple by turns in 
accordance with the arrangement and on 7th July, 1926, 
Pattabhirama Chetti executed a deed of release the validity of 
which is now in question in favour of Sanjeevi Chetti, the 
plaintiff, and the operative portion of the said release runs 
thus: 

‘We both effected division on 31st January, 1915 and as regards the 
rotation management which we both made for one year out of four years in 
the said temple, each of us looks after the same for six months according to 
the turn of each; and as I have no male issue, as I am suffering from dia- 
betes, heart trouble and other troublesome diseases and have become bodily 
weak and am quite infirm, as I am afraid of death at any moment and as you 
yourself are my future heir and brother, I have hereby released to you my 
six months’ rotation—hereditary management—right in the said temple; and 
hence along with your six months’ rotation—management—right you and 
your heirs shall hereditarily and absolutely manage the entire one year’s ' 
rotation—management—right of our family inclusive of my six months” 
right . . . . Hereafter I and my heirs have no right or claim whatso- 
ever in respect of the right of management to the temple or its properties.” 

Apparently this too was given effect to for some time but 
later its validity was questioned by the widow and the ist 
defendant refused to recognise the plaintiff’s sole right to 
manage the property during the turn of management of Muthu- 
krishna Chetti’s branch of the family. Hence the plaintiff has 
filed the suit for a declaration that he is entitled solely tq 
manage the temple for a period of one year in every four years 
according to Ex. A by virtue of the said deed of release execut- 
ed by his brother and fora permanent injunction restraining 
the defendants from interfering with the plaintifs management 
of the trust during his turn of office. If the deed of release is 
valid he is bound to succeed in the suit or else he fails. The 


‘question therefore is whether it is valid. 
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It will be seen from Ex. A that it provides a distinct rule 
of succession namely that the parties to the deed and their 
successors shall be managers by rotation. Prima facte there- 
fore the deed of release contravenes the rule of succession and 
therefore is invalid. But it is contended that a renunciation of 
the right of management in favour of a person who is in the 
line of heirs is valid and that Sanjeevi Chetti being in the line 
of heirs, the release is valid though it may operate to defeat 
the right of the next heir, namely, the widow and this is the 
view taken by the lower Court. In support of this view reli- 
ance was mainly placed on a decision of the Bombay High 
Court in Mancharam v. Pranshankar,1 a decision of Varada- 
chariar, J., in Sri Mahant v. Govindacharlu,2 and a decision of 
mine reported in Alasinga Bhattar v. Venkatasudarsana Bhattar3. 
So far as my decision is concerned, ` I may at once state that I 
had not to consider this question in that case. The question 
there was whether a certain partition arrangement among the 
members of a family with reference to the trusteeship of a 
temple was valid. I referred to Mancharam v. Pranshankart 
and Sri Mahant v. Govindacharlu,3 to illustrate that usage was 
resorted to for supporting an alienation under certain conditions. 

There can be no doubt that an alienation of the office of 
trustee of a temple, whether public or private, is invalid, though 
as pointed out in Rajaram v. Ganesh, by force of custom 
- alienation was permitted under certain conditions. Sri Mahant 
y. Govindacharlu,3 is an instance in point and I shall discuss 
this decision later. In Mancharam v. Pranshankar,! an aliena- 
tion by will in favour of a person who was not the immediate 
heir was upheld. I shall also discuss how far the view express- 
ed in it is correct. It is settled by a uniform course of decisions 
that an alienation for value in favour of a stranger is invalid. 
But the question has arisen whether an alienation by a person 
in favour of a heir either next or remote is not valid. The 
question again would be whethér such an alienation is for value 
or for no consideration: the better and sounder view is that if 
for value itis invalid. [n Mancharaom v. Pranshankar,! what 
happened was this. Two brothers were jointly entitled to an 
office and each was enjoying severally by rotation. One of the 

1, (1882) I.L.R. 6 Bom. 298. 
2 (1934) 68 M.L J. 295: 1995 M.W.N, 59. 
3. (1935) 70 M.L.J. 424: 1936 M.W.N. 585. 


4. (1898) LL.R. 23 Bom. 131. 
65 . 
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brothers made a will bequeathing his right to the office in favour 
of his sister’s son. The bequest was held to be valid. Melvill, 
J., relied on the decision in Sitarambhat et al v. Sttaram 
Ganesh and Kashiraj Nanabhail particularly on the following 
observation referring to the facts of that case: 


“In this case the purchasers were grandchildren, who would eventually 
succeed to the office as heirs, and the grandfather did nothing more than 
relinquish his right in their favour. There have been previous dealings 
with this office of a somewhat similar nature, which is some evidence ofa 
usage justifying the alienation in the present case.” 

After referring to this observation Melvill, J., observed: 

‘We do not think that there is much difference, in principle, between the 
case just cited and that now before us, though the endowment in the present 
case is of too recent a foundation to render any evidence of usage possible. 
In both cases the purchasers are persons standing in the line of succession, 
and claiming through females; and though in the present case the purchaser 
js not the next heir but only a possible heir—for he is Ganpatram’s sister’s 
son, and therefore a bandhu, if not a sapinda..Yet the next heir, Gan- 
patram’s widow, has expressed her acquiescence in the bequest to the 
plaintiff.” 

The learned Judge concluded by the following observation: 

“(in the absence of any restriction to a particular class of heirs, imposed 
either by the founder or by usage), there would appear to be no reason why 
an alienation should not be upheld, which is made in fayour of any person 
standing in the line of succession, and not disqualified by any personal 
unfitness ” 


It will be seen from this judgment that reliance was placed 
by Melvill, J., on Sttarambhat et al v. Sitaram Ganesh and 
Kashiraj Nanabhat,1 which itself is founded on the usage 
governing a particular office. Again, in the case which the 
learned Judge was deciding, he relies also on the acyuiescence of 
Ganpatram’s widow and whether Ganpatram’s sister’s son was 
the next immediate heir after the widow or not it is not clear, 
in which case the decision can be supported on the ground that 
Ganpatram’s widow would be deemed to have disclaimed and 
that therefore the alienation in favour of Ganpatram’s sister’s 
son would be taken to be an alienation in favour of the next 
heir. So far as the actual decision on the facts is concerned, it 
may be possible to support the view of Melvill, J., either on the 
ground of the custom or on the ground of the alienation being 
in favour of the next heir. But what is relevant for the pur- 
pose of this case is the observation in the concluding portion of 





1. (1869) 6 Bom.H.CR. (A.CJ.) 250. 
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the judgment which I have just given. It seems to me that an 
alienation in favour ofa person who is not the next heir would 
be contravening the intention of the founder if there is a deed 
which says that the office should be enjoyed by a trustee and 
his heirs. An alienation in favour of the next heir, if not for 
consideration, can be supported and is generally supported on 
the ground that it operates as a renunciation by the person 
making it of the office, and that the renunciation would in 
effect operate as a civil death just as in the case of a Hindu 
widow by a surrender accelerating the succession and the next 
heir in whose favour the alienation is made will be succeeding 
him in the office. In Giris Chandra Saw v. Upendranath 
Giridas,1 Suhrawardhy, J., took this view with which I agree. 
In the course of the judgment he observed thus: 


“A holder of a life estate is entitled to accelerate succession by relin- 
quishing his right in favour of the reversioner. This is the settled Jaw in the 
case of a Hindu widow qualified by the condition that the relinquishment 
must be of the entire estate. The same view may legitimately be adopted in 
the case of a shebait who is the manager for life of an endowment and there 
is no violation of any principle of law in holding that such a manager is 
entitled to accelerate the succession of his successors in office by relinquish- 
ing or resigning the office.” 

In Mr. Ganapathi Aiyar’s Book on Religious Endowments 
at page 556, I find the following passage: 

“The same considerations which may apply to gifts in favour of the 
next heir will not apply to gifts in favour of a person who though a member 
of the family is not the next or immediate heir. In the latter case the gift in 
effect contravenes the intentions of the founder. If the office is hereditary, 
the founder whose right it is to make rules has prescribed a course of 
succession, and it is contravening the course of succession pointed out by the 
founder if we uphold a gift to a member of the family who may be 
Temotely connected as a Samanodaka or a Bandhu.” 

I would adopt this reasoning as sound in principle. Once 
it is held that a transfer can be in the line of heirs it would 
depend on the caprice of the last holder and he can disinherit 
the next heir however fit he may be, thus frustrating the inten- 
tion of the founder. In Narayana v. Ronga®, the question 
directly arose for decision. In that case there was an alienation 
by the last holder of an office in favour of the plaintiff’s 
father. The learned Judges called for a finding whether the 
plaintiff’s father was the next heir; if next, whether he was the 
sole heir. The finding was that the plaintiff’s father was not 


1. (1931) 35 C.W.N. 768. 
2 (1891) 2 M.L.J. 19: LL.R, 15 Mad. 183. 
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the sole next heir because he had three brothers. They held 
that the alienation was invalid. Muthu&wami Aiyar and Shep- 
herd, JJ., made the following observations: 

“Unless the alienee is the sole heir the alienor might be under the 
temptation to make the office the subject of bargain and thereby defeat the 
intention of the founder. It was in this view that we called for a finding at 
the former hearing. We are not prepared to dissent from the dictum 
above quoted, and to hold that in the absence of special usage an alienation 
would be valid if made in favour of any person other than the sole 
immediate heir.” ‘ 

Therefore this decision is direct authority for the view 
that an alienation of the office of a trustee in order to be valid 
must be in favour of the sole immediate heir. Though the 
alienation was for value, the decision was rested on this ground, 
This was also the view taken by Phillips and Kumaraswami 
Sastri, JJ., in Rajam Bhattar v. Singarammal!. They seem to 
regard Mancharam v. Pranshankar® as relating to a transfer to 
one next in the line of succession. In Muthukumaraswamt 
Pillai v. Subbaraya Pillai8 Madhavan Nair J. followed Nara- 
yana v. Range, and referred to that decision as enunciating 
the proposition that in the absence of special usage the aliena- 
tion of a religious office would not be valid if made in favour 
of any person other than the sole immediate heir. Then he 
dealt with the decision in Mancharam v. Pranshanker?, thus: 

“The decision in Mancharam v. Pranshankar”, relied on by the appellants 
in support of the general proposition is accepted by this Court only for the 
view that a transfer to one next in the line of succession may be held to be 
valid. See Rajam Bhattar v. Singorammal". 

The learned Judge decided against the validity of the 
transfer in the case with which he was dealing on the ground 
that the plaintiffs in whose favour the alienation was made 
were not the immediate heirs next in the line of succession. In 
Sri Mahant v. Govindacharlu5, Varadachariar, J., was dealing 
with an alienation of the office of archaka by the last holder of 
the office in favour of bis sister’s son. The learned Judge 
adverted to several considerations for supporting the alienation. 
On page 304 he says the case of an alienation of the office of 
archaka must be viewed differently from a bare transfer of a 


NN 


1. (1918) 51 L.C. 979; 36 M.L.J, 355. 
2. (1882) 6 Bom, 298. 
3. ALR. 1931 Mad. 505. 
4. (1891) 2M.LJ. 19: LL.R. 15 Mad. 183. 
5. (1934) 63 M.L.J. 295: 1935 M.W.N. 59. 
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trustee’s Office. After referring to Raja Verma Valia v. Ravi 
Vurma Kunki Kuttil} where their Lordships of the Privy 
Council refer to the doctrine of delegatus non potest delegare 
and the possibility that the recognition of a right of transfer 
may defeat the presumed intention of the. founder of the endow- 
ment, the learned Judge remarks thus: 

“These two considerations have greater relevancy to cases where the 
trustee’s office is sought to be alienated than to transfers of archakaship; 
indeed, in the caseof archakas, the right of delegation has been expressly 
recognised by permitting the system of proxies.” 

Then referring to the observation of Ranade, J., in Rajaram 
v. Ganesh, that by “force of custom a limited right of parti- 
tion and alienation might be established”, the learned Judge 
again remarks: 

“This observation would suggest that custom must be invoked to justify 
alienation”, 

After indicating these views in support of the alienation 
in question before him, he concludes thus: 

“In this state of the authorities, we think that in the circumstances of 
this case, our decision may be rested on a narrow ground. The facts here 
are almost ad idem with those in Mancharam v. Promshankor,? and we have 
uot been referred to any reported case where this decision has been dissented 
from on simular facts.” 

Then he referred to the cases in Kuppa Gurukkal v. Dorai- 
samit, Narayana v. Ranga, Alagappa Mudaliar v. Sivarama- 
sundara Mudaltar8, Sundarambal Ammal v. Yogavanagurukkal? 
and Rajam Bhattar v. Singarammal® and observed: 


“ This Court merely refused to apply the principle of Mancharam v. 
Pranshankar*, to transfers for value or to transfers in favour of strangers. 
This does not seem to require or justify our refusing to follow the decision 
in Momcharam v. Pranshankar®, even when the alienation is to one in the 
line of heirs, is not for consideration, and is not in any way opposed to or 
inconsistent with the interests of the institution.” 


Ultimately the learned Judge held that the custom of the 
institution was established in favour of the alienation in ques- 
tion. So far as the interpretation placed by the learned Judges 
‘on the Madras decisions is concerned, it seems to me, if I may 
say so with respect, that it is not accurate. In Narayana v. 
ep ee 

1. (1876) LL.R. 1 Mad. 235: L.R. 4 I.A. 76 (P.C.). 
t 2 (1898) LL.R. 23 Bom. 131. 3. (1882) I.L.R. 6 Bom, 298. 
4, (1882) L.R. 6 Mad. 76, 
5. (1891) 2M.L.J.19:1.L.R. 15 Mad. 183. 


6 (1895) LL.R. 19 Mad. 211. 7. (1914) ILR. 38 Mad. 850. 
$ 8. (1918) 35 M.L.J. 355. 
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Ranga, as | have already pointed out, the view taken was that 
an alienation could be upheld only in favour of. the immediate 
heir and not to one in the line of heirs. In Kuppa Gurukkal v. 
Doratsame®, the learned Judges expressly left open this question 
because referring to Mancharam v. Pranshankar’, they made 
the following observation: 


“Tt is not necessary for us to determine in this case whether we should 
be disposed to go the length of what is decided in Mancharam v. Pranshan- 
kar3, that a purchase by a person standing in the line of heirs or otherwise 
qualified should be upheld.” 


In Alagappa Mudaliar v. Sivaramasundara Mudaliart, the 
learned Judges were jnclined to accept the view taken in 
Narayana v. Rangal, because in the course of the judgment 
they referred to Narayana v. Ranga, with approval thus: 

“Tt is clearly intended that the brothers other than the plaintiff shal? 
divest themselves altogether of all right of control over the choultry, For 
the future it was intended that the right of management should devolve in 
the line of the plaintiff and his heirs to the exclusion of his brothers In our 
opinion it makes no difference that the alienee is a member of the same 
family (vide Kuppa Gurwkkal v. Dorctsom@ and Narayana v. Rangat. We 
think the Subordinate Judge was right in holding the alienation to be 
invalid.” ` 

No doubt the alienations in those cases were for value but 
the decisions were not put oņ that groùnd. The decision in 
Sri Mahant v. Govindacharlu5, can be distinguished on the 
ground that there was a finding that a custom in support of the 
alienation in question was established and that it was a case of 
the office of archaka which according to Varadachariar, J., 
ought to be viewed differently from the office of a bare trustee. 
In dealing with Rajeswar Mullick v. Gopeshwar Mullick®, the 
learned Judge observes thus: 

“Cases where the hereditary office involves considerable beneficial 
interest cannot be put on the same footing as bare trusts for all purposes.” 

The present case is a case of a bare trust. It will also be 
seen that Varadachariar, J., does not refer to the decision in 
Rajam Bhattar v. Singarammal, or in Muthukumaraswame 





1. (1891) 2MLJ. 19: I L,R 15 Mad. 183. 
2. (1882) I.L.R. 6 Bom. 76. 
3. (1882) I.L.R. 6 Mad. 298. 
4. (1895) I.L.R. 19 Mad. 211. 
5. (1934) 68 M.L.J. 295: 1935 M.W.N. 59. 
~ 6. (1907) LL.R. 35 Cal. 226. 
7. (1918) 51 I.C. 979: 36 M.L.J. 355., 
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Pillai v. Subbaraya Pillait. It seems to me that on principle 
the view enunicated in Narayana v. Ranga? and followed in 
Rajam Bhattar v. SingarammalS and Muthukumaraswamt 
Pillai v. Subbaraya Pillat!, is sound. I would therefore hold that 
an alienation or release or renunciation of an office of a trustee 
not for value in favour of the next or immediate heir 1s valid; 
otherwise it is invalid. In this case the renunciation was made 
by Pattabhirama Chetti in favour of his brother on the assump- 
tion that he was the next heir. As the renunciation was not 
in favour of the next heir, the widow, the release must be 
deemed to be invalid. I therefore reverse the decision of the 
lower appellate Court. I direct each party to bear his own 
costs throughout. Leave to appeal is refused. 


K. C. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. JUSTICE Kine, 


Sinnaswami Goundan ... Appellant* (Plaintif) 
v. 
Rama Goundan and others .. Respondents (Defendants 
1, to 3, 5 and 6, to 10). 


Transfer of Property Act (IV of 18382), S. 92—Right of subrogation— 
Circumstances in which decree amount satisfied tn full by two of the mort- 
gagees—Right to be claimed by bork. 


Where there were three mortgages on a property and a decree on the 
first of them obtained against the mortgagor was satisfied by means of two 
different payments, one made by the first defendant and the other hy the 
plaintiff, on the question as to the order in which the money realised by the 
sale of the mortgaged properties under a decree on the third mortgage 
would have to be distributed, 

Held, that if the situation be analysed asa whole, it would be clear that 
the first mortgage had been paid off by two persons, plaintiff and defendant, 
neither of whom would have been able to pay it off without the help of the 
other. Thereisno principle that when a mortgage is paid off by more 
than one person, only the person who makes the final payment in point of 
time is entitled to the right of subrogation. All that S. 92 of the Transfer 
of Property Act requires is that when the right is claimed, the mortgage 
shall have been redeemed in full. Both the first defendant and the pleintiff 
in the suit would be entitled to subrogation in the payment of the money 
realised by sale of the mortgaged properties. 


` Hira Singh v. Jai Singh, 1-L.R. 1937 All. 880 at 900 (F.B.), followed. 
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2. (1891) 2 M.L.J. 19: IL.R. 15 Mad. 183. 
3. (1918) 51 I.C. 979: 36 M.L J. 355. 
S.A. No. 173 of 1938 and 
C. Al. P. No. 1257 of 1941. 3ist January, 1941. 
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Appeal against the decree of the Court of the Subor- 
dinate Judge (Additional) of Coimbatere in A. S. No. 311 
of 1936 (A.S. No. 373 of 1936, District Court, Coimbatore) 
preferred against the decree of the Court of the District Munsif 
of Gobichettipalayam in O. S. No. 496 of 1935 etc. 

K. Subramaniam and R. Rangachariar for Appellant. 

A.C. Sampath Aiyangar for Respondents. he Ms 

The Court delivered the following 

Jupemznt.—This appeal raises the question of subroga- , 
tion. There are three mortgages with which the appeal is con- 
cerned. The first was executed in 1917 and the mortgagee’s 
rights in that mortgage were finally assigned to the fifth defen- 
dant who filed a suit in 1933 and obtained a decree. That 
decree has been satisfied by means of two payments, one by the 
first defendant of Rs. 350 made in 1934 and one by the plaintiff 
of Rs. 398 made in 1935. By the payment of that Rs. 398 by 
the plaintiff the decree was satisfied in full. The second mort- 
gage was in favour of the seventh defendant and was executed 
on the 6th June, 1918. The third was in favour of the plaintiff 
executed in September, 1922. Plaintiff has obtained a decree 
on this third mortgage and the question is as to the order in 
which the money which will be realised by the sale of the mort- 
gaged properties is to be distributed. Plaintiff claims that he 
is to be paid first the sum of Rs. 398 which he utilised to pay 
off the first mortgage, that the seventh defendant should then 
be paid the amount due under his mortgage, and thirdly, that 
the balance should be paid in satisfaction of the plaintiff’s own 
mortgage. Plaintiff’s principal opponent is the first defendant. 
He claims that he is equally entitled to the right of subrogation 
and that the sums of both Rs. 398 to the plaintiff and Rs. 350 
to himself must be paid before either the mortgage to the 
seventh defendant or the mortgage to the plaintiff is paid off. 
The seventh defendant, who is also represented before me, 
does not seriously contest the position that there is a priority 
coming before his mortgage. The real dispute is therefore 
between the plaintiff and the first defendant and the question is 
whether the right of subrogation should be conceded to the 
plaintiff alone or to both the plaintiff and the first defendant. 

S, 92 of the Transfer of Property Act governs the decision 
of this point and it runs as follows: i 

“ Any of the persons referred to in S. 91 (other than the mortgagor) 
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and any co-mortgagor shall, on redeeming property subjéct to the’mortgage, $ 


have, so far as regards redesiption, foreclosure or sale of such property, 
the same rights as the mortgagee whose mortgage he redeems may have 
against the mortgagor or any other mortgagee. 

The right conferred by this section is called the right of subrogation, 
and a person acquiring the same is said to be subrogated to the rights of the 
mortgagee whose mortgage he redeems. 

A person who has advanced to a mortgagor money with which the 
mortgage has been redeemed shall be subrogated to the rights of the mort- 
gagee whose mortgage has been redeemed, if the mortgagor has by a regis- 
tered instrument agreed that such persons shall be so subrogated. 

Nothing in this section shail be deemed to confer a right of subrogation 
on any person unleas the mortgage in respect of which the right is claimed 
has been redeemed in full.” 

It is argued for the plaintiff, who is the appellant here, 
that there can be no right of subrogation unless a mortgage has 
been completely redeemed and therefore it is only by the act of 
some person which results in the complete redemption of the 
mortgage that any right of subrogation can be created. In the 
present case as the first defendant paid Rs. 350 on the 20th 
August, 1934, and the mortgage was still left outstanding’ in 
part after that payment he could by that payment acquire no 
right of subrogation. It was the plaintiff's payment alone 
which resulted in the redemption of the mortgage. It does not 
seem to me that such a position is in accordance with the 
equitable principles upon which the right of subrogation is 
based. Nor do I find anything within S. 92 itself which pro- 
hibits a claim made by the first defendant in the circumstances 
of this case. The one essential proviso for the coming into 
existence of the right of subrogation is that a mortgage shall 
have been redeemed in full, When the present suit was filed the 
mortgage of 1917 had been redeemed in full There appears 
to me therefore nothing in the section itself to prevent any 
person who is qualified by the first portion of the section from 
claiming a right of subrogation. It is not denied by any one 
before me that both the plaintiff and the first defendant are 
qualified within the first clause of S. 92 and it is obviously a 
mere accident that the payment by the first defendant happened 
to be prior in time to the payment by the plaintiff. If the 
situation be analysed as a whole it will be clear that this mort- 
gage has been paid off by two persons, neither of whom would 
have been able to pay it off without the help of the other. I 
cannot see any principle upon which one of these persons should 
be granted and the other denied the right of subrogation. As I 
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see it, all that the section requires is that when the right is 
claimed the mortgage shall have been redeemed in full. I have 
not now to consider whether the first defendant had or had not 
the right of subrogation during the twelve months or so which 
intervened between his payment and that of the plaintiff. What 
I have to decide is whether the first defendant could claim the 
right of subrogation while the present suit was pending. There 
are no direct authorities dealing with a similar situation to 
which my attention has been called. But it seems to me that 
the discussion of the Full Bench of the Allahabad High Court 
at the conclusion of their judgment in, Hira Singh v. Jat Singh 
and the facts of that case, can be utilised in support of the 
position that both the first defendant and the plaintiff in this 
appeal are entitled to the right of subrogation. It is pointed 
out by the learned Judges in that paragraph that the section. 
does not require that the person claiming subrogation should 
himself have paid the entire amount of the previous mortgage 
debt. The facts of the Allahabad case are that the mortgagor 
sold the mortgaged properties to three separate purchasers. 
contracting with each of them that they should pay off a portion 
of the mortgage debt binding upon the property, and the mort- 
gage debt was eventually paid off on the same day by all the 
three purchasers with the addition of a small sum paid by the 
mortgagor himself. Of course in one sense of the word the pay- 
mentsby the three vendees in this case could be called simultane- 
ous. But if the situation be more closely analysed, it follows 
that one of the three vendors must have paid first, another must 
have paid second and the third must have paid third even if 
there were only a few minutes interval between each of the pay- 
ments. If the argument of the learned counsel for the appellant 
in this case were accepted it would follow that though the vendee- 
who paid first and the vendee who paid second would get no right 
of subrogation, the vendee who paid last would have a right of 
subrogation for the full amount of the payment. Such a 
situation could never have been contemplated as possible by the 
Legislature; and as has already been indicated, there is nothing 
in S. 92 which lays it down that when a mortgage is paid off 
by more than one person only the person who makes the final 
payment in point of time is entitled to the right of subrogation.. 
It seems to me therefore that the decree of the lower appellate- 








L ILR. (1937) All. 880 at 900. 
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court in this matter, ordering that both the first defendant and 
the plaintiff should be entitled to this right in the payment of 
the money realised by the sale of the mortgaged properties is 
the correct decree. This appeal fails and must be dismissed 
with costs. 

There is however an application on behalf of the appellant 
under the Agriculturists’ Relief Act (Act IV of 1938). This 
application will be remitted to the court of first ihstance for 
disposal and the decree of this court will be subject to its deci- 
sion. 

Leave to appeal is refused. 

K.C. Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATARAMANA RAO, 
Sri Rajah Vyricherla Narayana 
Gajapati Raju Babadur .. Appelant™ (Plaintif) 
v. 
Konathala Jaggayya and others.. Respondents (Defendanis). 


Madras Estates Land Act (I of 1908), S. 151—Principles governing apphi-. 


cation of ihe section—Nature of structures that can be put up by the tenant. 
The Courts have nothing to do with the policy of rural reconstraction in 


construing a statutory provision like S. 151 of the Madras Estates Land Act, 


The object of S. 151 is that the value of the land as agricultural land should 


be strictly maintained and any attempt made by the tenant to divert the land- 


for non-agricultural purposes should be prohibited. He can only make such 
improvements as are necessary for the beneficial enjoyment of the holding. 
He cannot te allowed to take the law into his own hands and plead nor 
should the Court take the view that it is enough that the landlord is given 
compensation. 
Erection of compound wall to the holding to prevent cattle, etc., from 
sing into it is valid and an improvement within the meaning of S. 3 
(4) (d) of the Act. 7 ` 
The tenant may be given permission to put up a structure on a reason- 
able portion of the holding for the purpose of storing crops which are 
raised on the holding but not for the purpose of storing grain purchased 
from others or for using the same for any business which is carried on by 
him. x 
Appeal against the decree of the District Court of 
Vizagapatam in A. S. No. 187 of 1936 preferred against the 


decree of the Court of the Deputy Collector of Vizagapatam 


in S. S. No. 515 of 1935. 
K. Umamaheswaran for Appellant. 


*S. A. No. 1091 of 1997. 4th October, 1940. 
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M. Appa Rao for Respondents. 

The Court delivered the following * 

JupGMENT.—This second appeal arises out of a suit in 
ejectment filed by the plaintiff who is the proprietor of the 
Anakapalli Estate against the defendants who are his tenants in 
possession of the suit land covered by Patta No. 223 of 
Anakapalli village on the ground that they have diverted a 
portion of the holding for non-agricultural purposes by digging 
up the land and laying foundations for constructing a super- 
structure thereon and also by enclosing another portion of the 
holding with a compound wall the result of which according te 
the plaintiff was that 14 cents of land would become unfit for 
use for agricultural purposes. The defendants pleaded that 
their intention was to erect a farm house for storing the grain 
harvested on the holding and for other agricultural purposes. 


- The learned Deputy Collector was of the Opinion that the 


intention of the defendants was not to store the grain raised on 
the land but to store articles in respect whereof they were 
carrying on a business. He was however of the opinion that 
the compound wall was raised on a portion of the land which 
was formerly covered by a koradi and which was never under 
cultivation before and that the said wall was in aline and served 
as a protection from the trespass of the cattle passing along the 
adjoining road. He came to the conclusion that the defendants 
laid the foundation and built the compound wall without the 
permission of the landlord and they were not bona fide in doing 
so. He however thought in the circumstances of the case that 
compensation would be an adequate relief to the plaintiff and 
awarded Rs. 109-6-0 as damages. On appeal the learned District 
Judge thought that as the defendants had laid foundations at a 
cost of Rs. 700 and there was only ‘a breach of a technical 
provision of law’ the plaintiff could be compensated in money 
for his damages. This is how he remarks in the judgment: 

“Tt is unreasonable not to make a liberal use of the provisions of S. 152 
of the Estates Land Act and of the general rules of equity when no injury is 
caused to the landlord. In these days of rural reconstruction, especially 
every facility possible under the law should be given to ryots to improve the 
storing of their agricultural produce or even the agricultural produce bought 
from others and for preventing them from the senseless waste involved by 
destroying foundations worth Rs. 700 by spending another Rs. 50." 

Taking this view of the law he gave leave to the defen- 
dants to erect pucca granaries on the suit land for the sole 
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purpose of storing agricultural produce like grains, gingelly and 
other oil seeds, onions; cotton, jaggery, etc., whether grown on 
the suit land or other holdings of theirs or even bought by them 
from other ryots. He further directed the defendants to keep 
the compound walt intact and also the 14 cents enclosed within 
the compound wall without any cultivation. I think the learned 
District Judge’s view of Sa. 151 and 152 of the Estates Land Act 
is not correct. The Courts have nothing to do with the policy, 
of rural reconstruction in construing a statutory provision. The 
object of S. 151 is that the value of land as agricultural land 
should be strictly maintained and that any attempt made by the 
tenant to divert the land for non-agricultural purposes should 
be prohibited. He is only allowed to make such improvements 
as are necessary for the beneficial enjoyment of the holding. 
The tenant cannot be allowed to take the law into his own 
hands and plead nor should the Court take the view that it is 
enough that the landlord is given compensation. I do not know 
what the learned Judge means when he says that the landlord 
is not hurt. In my opinion the landlord is really hurt within 
the meaning of the statute when the land is diverted for non- 
agricultural purposes. Of course the Court is-given a certain 
amount of discretion under S. 151 even in cases where the 
tenant is found liable to ejectment to award compensation and 
the relief to be given will have to be moulded according to the 
circumstances of each case. The question in this case is whether 
the discretion exercised by the lower Court in awarding com- 
pensation is proper and should be interfered with. So far as 
the erection of the compound wall is concerned it seems to me 
that it cannot be said that the use of the land for that purpose 
was a diversion for non-agricultural purposes. P. W. 1 in his 
evidence states that the compound wall occupies the place where 
previously there were trees and fence and that the fence was 
necessary to prevent cattle from trespassing into the field and 
destroying the crop raised. He also says that there is a vacant 
space of 10 cents between the foundation and the compound 
wall which can be cultivated. Thus the compound wall will be 
an improvement within the meaning of S. 3 (4) (d) of the Act 
because it is necessary for the convenient enjoyment of the 
holding by preventing the trespass of cattle into the field. So 
far therefore as the compound wall is concerned, the erection 


of the same cannot be made a ground of complaint by the 
plaintiff landlord for maintaining an action under S. 151. 
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The next question is whether the laying-of foundations on 
43 cents of land by the defendants would entitle the plaintiff to 
have them evicted or whether compensation would not be an 
adequate relief. The entire extent of land is 64 cents. Having 
regard to the extent of land on which thé foundations were 
laid, if restrictions were placed on the defendants in regard to 
the kind of superstructure that they should build thereon and 
the use that should be made of it, I think that compensation 
would be an adequate relief. It seems to me that the defen- 
dants can be given leave to erect a structure on this piece of 
land for the purpose of storing crops which are raised on the 
holding and not for the purpose of storing grain purchased 
from others or for using the same for any business which is 
being carried on by them. The defendants can therefore if 
they like, build a superstructure on the 4 1/4 cents and use it 
for the purposes of storing the crops raised on the holding but 
if they use it for any other purposes they will be liable to be 
evicted and it is open to the landlord (plaintiff-appellant) . 
to institute proceedings under S. 151 of the Act. Of course if 
the defendants at any time want to build a farm house, there 
could be no objection at all because they are entitled to do so. 
The order of the learned District Judge giving the defendants 
leave to erect a pucca building on the holding for the purposes 
mentioned by him in his judgment ought to be vacated. The 
order requiring the defendants to keep the area enclosed within 
the compound wall without any cultivation must also be vacated. 
As I have found that the compound wall is necessary for the 
beneficial enjoyment of the holding and as I have vacated the 
order of the learned District Judge giving the defendants leave 
to construct a pucca ‘building for the purposes mentioned by 
him I think the compensation awarded by the lower appellate 
Court should be reduced, and it is accordingly reduced to 
Rs. 125. Irrespective of the use the defendants are going to 
make of the land on which foundations are laid, they must 
continue to pay rent for the entire holding. In the circum- 
stances I direct each party to bear his own costs in the second . 
appeal. 

Leave to appeal is refused. 


S. V. V. Decree :nodified. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
- Present :—Mr. JUSTICE PANDRANG RoW AND MR. JUSTICE 
SOMAYYA. 
Sri Rajah Vyricherla Narayana 
Gajapati Raju Bahadur Varu.. Appellant* (2nd Claimant) 


v. 
Perla Annapurnamma Garu and 
others .. Respondents (1st Claimant). 
Lond Acquisition Act (I of 1894). Ss. 18 and 31—Reference to District 
Court—Com pensation, apportionment of —If Court can increase compensation 


in favour of a party who has not applied for reference—Sudden rise in prices 
due to a windfall—Melvaramdar, if entitled to benefit of such rise in value, 


On a reference to the District Judge under S. 18 or 31 of the Land 
Acquisition Act it ia not open to the Court to decide the amount of compensa- 
tion payable to a party who never asked for a reference and give a decree to 
him for anything more than what was awarded by the Land Acquisition 
Officer, in the absence of any reference made to the Court by the Land 
Acquisition Officer at the instance of such person. On a reference under 
S. 18 the jurisdiction of the Court is confined to considering and pronouncing 
upon the objection which had been raised in the written application for 
reference. 


Where a land has risen in value owing to the location of the University 
and harbour nearby, a part of the benefit of this enormous rise in value 
may also be granted to the melvaramdar and a grant of one-third of the 
compensation paid for the entire land as the share of the melvaramdar is 
not improper. 

Appeals respectively against the decrees of the District 
Court, Vizagapatam dated the 11th September, 1937 and passed 
respectively in O. Ps. Nos. 78, 80 and 77 of 1937. 

The Advocate-General (Sir A. Krishnaswami Atyar) and 
K. Umamaheswaron for Appellant. 

P. Somasundaram and #1. Appa Rao for Respondents. 

The judgment of the Court was delivered by 

Pandrang Row,.J.—These three connected appeals arise 
out of certain acquisitions of land made for the Andhra 
University buildings at Waltair in the Vizagapatam District. 
Appeals 123 and 133 may be dealt with together as they raise 
the same question. That question is whether the lower Court 
had jurisdiction to decide the amount of compensation due to 
the melvaramdar and give a decree for anything more than 
what was-awarded by the Land Acquisition Officer, in the 
absence of any reference made to the lower Court by the Land 





* Appeals Nos. 123, 126 and 133 of 1938. 17th January, 1941. 
e 


Pandrang 
Row, J. 


2 


528 THE MADRAS LAW JOURNAL REPORTS. [1941 


Acquisition Officer at the instance of the melvaramdar. The 
Land Acquisition, Officer awarded in ore case about Rs. 64 and 
in the other case about Rs. 48 to the melvaramdar Perla 
Annapurnamma Garu, while the appellant before us, who is the 
Zamindar of Chemudu was awarded in one case Rs. 11,000 and 
odd and in the other case Rs. 8,800 and odd as the permanent 
ryot of the land. A sub-lessee appears to have been given 
nothing as compensation. There was a reference made to the 
District Judge under S. 18 of the Land Acquisition Act at the 
instance of the Zamindar of Chemudu, but there was no refer- 
ence asked for and no reference made at the instance of the 
respondent Perla Annapurnamma Garu. Nevertheless the Court 
below has awarded a much larger amount out of the total 
amount.awarded, namely, 1/6th of the total amount to Perla 
Annapurnamma as compensation forher rights as melvaramdar. 
The point appears to us to admit of no doubt. It was decided 
so long ago as 1907 in Abu Bakar v. Peary Mohan Mukherjeel, 
that (1) a party who raises no objection to the apportionment 
of the compensation made by the Collector must be taken to 
have accepted the award in that respect and (2) that under 
Ss. 18, 20 and 21 of the Act all that the Court can deal with is 
the objection which has been referred to it, and it cannot go 
into a question raised for the first time by a party who had not 
referred any question or any objection to it under S. 18 of the 
Act. This decision was followed in a number of other cases 
and it is enongh to refer to Gobinda Kumar Roy Chowdhury 
v. Debendra Kumar Roy Chowdhury’ and Gangadara Sastrs 
v. The Deputy Collector of Madras3. It is perhaps desirable 
that we should refer to a clear pronouncement by their Lord- 
ships of the Judicial Committee in Pramatha Nath Malick v. 

Secretary of State for India in Councils. It was held in that 
case that on a reference made to the Court under S. 18 of the 
Act the jurisdiction of the Court is confined to considering and 
pronouncing upon the objection which had been raised in the 
written application for the reference. At page 1152 their 
Lordships make the following observations: 


“Their Lordships have no doubt that the jurisdiction of the Courts 
under this Act is a special one and is strictly limited by the terms of these 
sections. It only arises when a specific objection has been taken to the 





1. (1907) I.L.R. 34 Cal. 451. 2. (1907) 12 CW.N. 98, 985 and 987. 
3. (1912) 22 M.L.J. 379 at 383. 
4, (1929) 58 M.LJ. 223: L.R. 57 I.A. 100: LL. 57 CaL 1148 at 1152. 
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Collector's award, and it is confined to a consideration of that objection. 
Once therefore it is ascertained that the only objection taken is to the 
amount of compensation, that alone is the ‘matter’ referred, and the Court 
has no power to determine or consider anything beyond it.” 


Their Lordships make particular reference to the words 
found in S. 21 of the Act which restrict the scope of the inquiry 
before the Court to a consideration of the interests of the 
persons affected by the objection. It is therefore clear to our 
minds that what the lower Court did was something which it 
had no jurisdiction to do. It purported to decide the question 
whether the respondent Perla Annapurnamma was entitled to a 
larger amount as compensation as the melvaramdar than what 
was awarded by the Land Acquisition Officer, in spite of the 
fact that she had made no objection to the award and had not 
asked the Land Acquisition Officer to make any reference claim- 
ing a larger amount, than what was awarded to her, and in spite 
of the fact that no reference really was made at her instance. 
There was no doubt a reference made, but that was one not 
made at her instance hut by the Land Acquisition Officer on his 
own accord under S. 31 of the Act because she was not competent 
to alienate the land being a limited owner. That reference, how- 
ever, gave the Court no jurisdiction to decide what compensation 
should be paid to her as the melvaramdar or to decree any 
amount over and above what was awarded to her by the Land 
Acquisition Officer. On this sole ground these appeals have to 
be allowed apart from any question of hardship for, this is a 
matter which affects the jurisdiction of the Court, and where 
there is no jurisdiction there can be no plea of either hardship 
or waiver and soon. Asa matter of fact we have no reason to 
suppose that there was any waiver in this case. No doubt want 
of jurisdiction was not expressly pleaded in the written claim 
presented by the appellant in the lower Court, and that was 
because his claim was put forward long before the respondent 
appeared on the scene and filed her claim. There are no circum- 
stances from which a waiver can be inferred, and on the other 
hand it is clearly seen from the judgment of the Court below 
that an objection to jurisdiction was actually taken and was 
decided by the lower Court. The lower Court relied on a case 
the judgment in which makes no reference at all to the parti- 
cular point of jurisdiction. These appeals must therefore 
succeed and they are allowed and the decree of the Court below 
so far as it awards any amount over and above what was 
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awarded to the respondent as the melvaramdar by the Land 
Acquisition Officer is set aside. In other words, the award of 
the Land Acquisition Officer in these two cases is confirmed. 
The appellant will be entitled to have his costs in ihis Court in 
these two appeals from the respondent. 

Appeal 126 raises a different question. It relates to a 
similar acquisition in which a larger amount was awarded to 
the same melvaramdar than what was awarded by the Land 
Acquisition Officer. But in this case there was a reference by 
the Land Acquisition Officer under S. 30 of the Act because | 
there was a dispute about the apportionment. It cannot there- 
fore be said that the Court had no jurisdiction to decide the 
question of apportionment. It is urged, however, on behalf of 
the appellant that the reference itself was incompetent but there 
is really no substance in this contention because the award 
itself shows that there was a dispute regarding the apportion- 
ment and it cannot be said that the Land Acquisition Officer 
acted illegally or without jurisdiction in making the reference 


` which he did under S. 30 of the Act. 


The other point argued in this appeal is that the amount 
awarded as compensation for the melvaram right to the respon- 
dent is excessive. Reference was made to the fact that in the 
claim made by the respondent she stated that she would be 
entitled to not less than fifty times the kattubadi payable for 
the land and it was argued that nothing more than this amount 
should be awarded namely fifty times the kattubadi. It is 
however seen that she did claim rights in the land other than 
the right to collect kattubadi, namely her right of reversion etc. 
Presumably the words ‘et cetera’ would include mining rights. 
In any case it is not possible to regard the wording of her claim 
as disqualifying her from receiving what would otherwise be a 
reasonable compensation for her rights. Paragraph 4 of her 
claim makes it clear that she claimed the benefit of the rise in the 
value of land in this locality over and above what was claimed 
as fifty times the kattubadi. This is nota case in which a 
party who has been awarded more compensation has disquali- 
fied herself from getting it by limiting her claim to a lesser 
amount. 

On the merits there is really no reason to interfere because 
it has been decided in more cases than one that even as much 
as one-third of the compensation paid for the antire land can 
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be apportioned as the share of the melvaramdar. It is enough 
to refer to one such cast namely Natesa Aiyar v. Kaja Maruf 
Sakibl. That case is somewhat similar because here also there 
has been a windfall, the land having risen enormously in value 
owing to the location of the University at Waltair and the 
harbour at Vizagapatam. There is no reason why part of the 
benefit of this enormous rise in value should not go to the 
melyaramdar. On the merits therefore there is no reason to 
interfere with the decree or the apportionment made by the 
Court below. This appeal therefore fails and is dismissed 
with costs of the respondent. 
S. V. V. Appeal 126 of 1958 dismissed 
Appeals 123 and 153 of 1938 allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE ABDUR RAHMAN. 
S. Kasi Chettiar .. Appelant* (Nil) 
v. . 
The Rt. Hon’ble the Secretary of 
State for India in Council repre- 
sented by the Collector of Ramuad 
and others .. Respondents (Defendants 
1 to 3 and Plaintiff). 


Provincial Insolvency Act (Y of 1920), Ss. 68 and 75—Imsolvent’s estate 
represented by Official Receiver—O ficial Receiver, whether representative of 
of the body of creditors—Foailure on the part of Official Receiver to prefer on 
appeal against appellate Court’s order confirming a sale by insolvent—Creditor 
obtaining leave of High Court to prefer the appeal on refusal to appeal by 
Official Receiver—Whether competent—Analogy of principle in S. 75 whether 
appkcable—O ficial Receiver whether a irustee accountable to creditors as 
such—Leave of Court to creditor to prefer appeal—Whether made any 
difference. 

During the pendency of an application to be declared insolvent, a pro- 
perty of the applicant was sold for arrears of income-tax and purchased 
by the second defendant in 1932 and the sale wes subsequently confirmed; 
but the Offcial Receiver in whom the assets of the insolvent became vested, 
filed a suit to get the sale cancelled but the suit was dismissed and on appeal 
the decision was upheld and thereafter the Official Receiver refused to 
prefer a further appeal to the High Court against the decree of the 
appellate Court. One of the creditors of the insolvent applied for leave to 
the High Court to present an appeal himself and on such leave being 
granted without notice to the other party, a preliminary objection was taken 
on behalf of the purchaser and the Secretary of State for India, that the 


(1926) I.L.R. 50 Mad. 706. 
and : 5th November, 1940. 
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appellant not having been a party to the original suit was not competent to 
prefer the present appeal, 

Held, (1) that the Official Receiver was Ane a representative of the 
creditors nor at the same time was it possible for any of the creditors to act 
independently of him in the manner in which the creditor had done in 
obtaining leave to prefer an appeal in the case. 

(2) In the absence of a provision similar to what is conteined in S. 75 
of the Provincial Insolvency Act it was not possible to confer a right of 
appeal by analogy on anybody. 

(3) That in the absence of any authority to show, thatif a trustee 
brought a suit, a cestui que trust would be in the absence of an assignment as 
contemplated by O. 22, r. 10, Civil Procedure Code, entitled to prefer an 
appeal if the trustee failed or refused to file an appeal, the Official Receiver 
was not competent to file the appeal. The Official Receiver, even otherwise, 
was not accountable to the body of creditors in that manner. 

The Indian Bank Lid. v. Seth Bonsiram Jeshamal Firm, (1933) 66 M.L.J. 
532: I.L.R. 57 Mad. 670, followed. 

Balakrishna Menon v. Kakkat Monakka! Uma, (1928) 55 M.L.J. 873: IL. 
R. 52 Mad. 263, relied on. 

(4) The permission granted to the creditor for prefering an appeal 
without notice to the other side could make no difference either, as the 
High Court should be deemed to have granted leave without prejudice to 
the interests of those against whom the order was passed. 

(5) The creditor would have been well advised to go to the Insolvency 
Court under S. 68 of the Act to apply for a reversal of the refusal of the 
Official Receiver to prefer an appeal to this Court. 

Appeal against the decree of the District Court of Ramnad 
at Madura in A. S. No. 63 of 1934 preferred against the decree 
of the Court of the Subordinate Judge (Principal) of Devakottai 


in O. S. No. 27 of 1933, ete. 

K. S. Champakesa Aiyangar for Appellant in S. A. 
No. 1035 of 1937 and for Respondent in C. M. P. No. 5779 
of 1940. 

The Government Pleader (B. Sitarama Rao), K. Rajah 
Aiyar and R. Rangaswami Aiyangar for Respondents in S. A. 
No. 1035 of 1937 and for Petitioners in C. M. P. No. 5779 
of 1940. 

The Court delivered the following 

JupemMENT.—Ramaswami Chettiar applied to the Subor- 
dinate Judge, Devakottai, on the 2nd November, 1931, to be 
declared an insolvent (I. P. No. 33 of 1931). He was adjudi- 
cated on the 7thJuly, 1932. While this application was pending 
a property of his was sold for arrears of income-tax and 
purchased by the second defendant on the 25th April, 1932. 
The sale was confirmed on the 4th June, of that year. The 
Official “Receiver of the Ramnad District brought a suit in the 
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Court of the Subordinate Judge, Devakottai for the cancellation 
of the sale (O. S. No.:27 of 1933) on the 6th February, 1933. 
The suit was dismissed and the decree passed by him was 
confirmed on appeal by the District Judge of Ramnad on the 
13th February, 1937. The Official Receiver refused to prefer 
an appeal against that decree. One of the creditors, who is the 
present appellant in this Court, applied to this Court for leave 
to present an appeal. This was granted on the 25th October, 
1937, but without issuing a notice to the opposite party. 

A preliminary objection has been taken on behalf of the 
second defendant as well as on behalf of the Secretary of State 
that the appellant, not having been a party to the litigation, was 
not competent to prefer this appeal The question to decide is 
if he was entitled so todo. Learned counsel for the appellant 
urged in the first instance that the Official Receiver represented 
him and other creditors of Ramaswami Chettiar in O. S. No. 27 
of 1933 and on the Official Receiver’s failure to prefer an 
appeal, his client, who was one of the creditors, was competent 
to do so. The second contention advanced by him was that 
even if S. 75 of the Provincial Insolvency Act has no applica- 
tion, his client should be held entitled to prefer an appeal on the 
analogy of that section. The third contention was that the 
relationship between his client and other creditors on the one 
side and the Official Receiver on the other was that of a cestui 
que trust and a trustee and in so far as the latter’s failure to 
prefer an appeal against the decree would affect him and other 
creditors of Ramaswamy adversely he or they should be held 
competent to bring the litigation, which was carried up to a 
certain stage by the Official Receiver, to the highest Court of 
the Presidency and to get a final adjudication in regard to that 
matter from that Court. 


A right of appeal is not a mere matter of procedure. It is 
a substantive right and is primarily a creature of statute. As 
such, it can be exercised only by those in whom the power 
rests either expressly or by necessary implication. 


The question to decide is if the appellant can be held to 
have this right in the absence of any specific provision either in 
the Code of Civil Procedure or in any other enactment for the 
time being in force. O. 41, r. 1 of the Code of Civil Procedure 
does not specify the person who is entitled to prefer an appeal. 
This led Mr. Champakesa Aiyangar, learned counsel for the 
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appellant, to argue that the omission was deliberate and was 
obviously made with the object of conferring a right of appeal 
on persons who were not parties to,the suit originally. This 
may te to a certain extent correct but it cannot possibly lead 
one to infer that a person, who does not fall within the purview 
of the provisions of the Code'of Civil Procedure or of any 
other statute conferring that right on him either expressly 
or impliedly, would be entitled to prefer an appeal from the 
decision of a suit or other proceeding to which he was not a 
party. The right to prefer an appeal by parties to a suit can be 
safely deduced from O. 41, r. 4, Civil Procedure Code, although 
the object of its enactment was different. The only other 
provisions of the Code of Civil Procedure to which a reference 
can be made for this purpose are contained in S. 96, and O. 22, 
r. 10. The plaintiff does not fulfil the requirements of O. 22, 
r. 10, Civil Procedure Code. The interests of the Official 
Receiver cannot be said to have devolved on him during the 
pendency of the suit. Nor can any interest be said to have been 
created in his favour or assigned to him during the pendency 
of the suit which would have entitled him to continue the suit 
or prefer an appeal. The contention that the Official Receiver 
represented the creditors when he figures as a plaintiff is not 
correct. He is a creature of statute in whom the whole estate 
of the debtor vests for certain purposes. As those purposes 
are, speaking generally, to liquidate the whole of the debtor’s 
estate, to divide it amongst his creditors to the extent of the 


` debts due to them and to pay the balance, if any, to the debtor 


himself, he would be representing the interests of the creditors 
and of the debtor to a very large extent. But to contend that he 
represents the interests of creditors only is ‘not quite correct- 
In trying to defend or save the estate for the benefit of the 
creditors and that of the debtor he has to come into conflict 
sometimes with the one or sometimes with the other and at. 
times both with the debtor and some of the creditors. It 
would be therefore incorrect to argue that he represents the 
interest of all the creditors of an estate at all times. But even 
if he does so, it would not follow that any creditor can of his 
own choice replace or cast him as a shadow and usurp the 
power which the law has conferred on him. He is not an agent 
of the creditors and cannot for that reason be done away with 
at the sweet will of one or even of the whole band of creditors. 
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He represents larger interests than those of creditors alone 
and cannot be said to'be functioning on their behalf merely. 
Even if the whole body of creditors of an insolvent estate 
joined hands and decided to take an action against or on 
behalf of the estate they would not be able so to do. For 
the above reasons, I must hold that the Official Receiver 
is not a representative of the creditors and it is not possible 
for the creditors to ignore him or act independently of him 
in the manner in which they have done in this appeal. 


It is equally impossible to accept the contention in regard 
to S. 75 of the Provincial Insolvency Act or the extension of 
the principle underlying that section and its application to`a 
case like the present by way of an analogy. The considerations 
which led the legislature to confer a right of appeal not only on 
the debtors, creditors or on receivers but also on any other 
person aggrieved by a decision given or an order made in the 
exercise of insolvency jurisdiction were totally different and 
have no application when we are dealing with a suit which, 
being an action in personam, determines the rights of the 
parties who are either actually or in cases such as those where 
leave is taken’or given to sue or be sued or to defend on 
behalf of or for the benefit of all persons so interested, con- 
structively, before the Court. In the absence of a provision 
similar to what is contained in S. 75 of the Provincial Insol- 
vency Act, it is not possible to confer a right of appeal by 
analogy. 


As for the contention that the Official Receiver is a trustee 
on behalf of all the creditors, it may be true that in his dealings 
with the affairs of the estate he may be accountable as a trustee, 
but having regard to the facts that he is an officer appointed by 
the Local Government and no suit could lie against him for a 
dividend (S. 65) it is difficult to see how he can be said to be a 
` trustee on behalf of the creditors. It cannot be denied that he 
would be accountable to the Court and any executive act of his 
or any decision by him is liable to be reversed or modified by 
the Court, but to say that every creditor and debtor is com- 
petent to maintain an action and can compel him to render 
accounts to each individual would make bis situation hopeless 
and the Act unworkable. No authority has been shown to me 
by learned counsel for the appellant that he was ever held to be 
accountable in that manner. Nor has any authority been 
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brought to my notice that if a trustee brought a suit, a cestus que 
trust would be in the absence of an assignment as contemplated 
by O. 22, r. 10, Civil Procedure Code, entitled to prefer an 
appeal if the trustee fails or refuses todo so. The decision in 
Balakrishna Menon v. Kakkat Manakkal Umat, was cited by 
learned counsel for the appellant for a different purpose. But 
it goes to show that when he comes or is brought to Court, he 
does so in his personal capacity. He was held by a Division 
Bench of this Court in that case to be personally liable for costs 
in the absence of any other direction to the contrary. This 
would point to the conclusion that the Official Receiver appears 
in, his individual capacity although he may be entitled to be 
reimbursed by the insolvent’s estate later. 


I have examined the contentions raised on behalf of the 
appellant and found them to be devoid of any force. There is 
a direct decision of a Division Bench of this Court in The 
Indian Bank Ltd., v. Seth Bansiram Jeshamal2, which is on all 
fours, or almost so, with the facts of this case and it is quite 
sufficient to say that in spite of my request to distinguish it on 
any material fact, learned counsel for the appellant was unable 
so to do. Even if I were of a contrary opinion, this would have 
been binding on me, but now that I find myself of the same 
opinion I respectfully follow it. 


The only question then is whether any difference could be 
made on account of the leave granted to the appellant by this 
Court in October, 1937. No notice was issued to the respon- 
dents and the order by this Court must be regarded to have 
been passed without prejudice to the interests of those against 
whom it was passed. 


It remains for me to point out that the actiofi taken by the 
appellant in this case was misconceived. He would have been 
well advised to go to the Insolvency Court under S. 68 of the 
Act and to apply for a reversal of the refusal by the Official 
Receiver to prefer an appeal to this Court and either for a 
direction to him to appeal against the decree passed by the 
District Judge of Ramnad or in the alternative for a permission 
to appeal himself in the name of the Official Receiver. 








1. (1928) 55 MLL.J. 873: I.L.R. 52 Mad. 263. 
2 (1933) 66 ML.J. 532: LL.R. 57 Mad, 670, 
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For the above reason the appeal fails and is dismissed with 
costs—one set of costs fo be divided between the first and the 
second respondents. : f 

Leave to appeal is refused. 

K.G —— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, JUSTICE PATANJALI SASTRL 


Chidella Veerayya .. Petitioner* (6th Respondeni— 


8th Creditor) 
v, 
Kallam Kotireddiand another. Respondents (Petitioner—Ist 
Creditor and 5th Respon- 
dent). 


Provincial Insolpency Act (V of 1920), S. 37—A djudication—Annulmeni 
of—No order then passed under S. 37—Recovery of moneys by a decree- 
holder—Subsequent vesting order under S. 37—If can affect moneys recover- 
ed between date of annulment and revesting—Order rejecting review appli- 
cotion—If appealable. í 

Where a creditor of an insolvent obtained a money decree before the 
date of adjudication of the debtor, and that adjudication was subsequently 
annulled by the Insolvency Court under S.43 of the Provincial Insolvency 
Act on failure of the insolvent to apply for discharge within the time pres- 
cribed and no order was then passed under S. 37, and where after annulment 
the decree-holder executed his decree and realised the moneys due to him, 
and after such realisation in execution the Insolvency Court passed 
an order under S. 37 revesting the properties of the insolvent inthe Official 
Receiver, the amount realised by the decree-holder in execution after the 
date of the annulment and before the revesting order cannot be affected by 
such order and should be excluded from its scope. 

An order of the Insolvency Court rejecting an application for review is 
appealable under S. 75 and that provision must be taken to override O. 47, 
r. 7 of the Civil Procedure Code. 

Manah Ram v. Jugal Kishore, AIR, 1935 Pat. 177, not approved. 


Petition under S. 75 of the Provincial Insolvency Act 
praying that the High Court will be pleased to revise the order 
of the District Court of Guntur dated Ist October, 1937, and 
made in C. M. A. No. 70 of 1937 preferred against the order 
of the Court of the Subordinate Judge of Bapatla dated 30th 
, March, 1937, and made in LA. No. 1004 of 1936 in I, P. No. 1 
of 1934. 

K. Krishnamurthi for Petitioner. 


N. Rama Rao and B. V. Ramanarasu for Respondents. 


“C R P. No. 2% of 1938, Bth November, 1940, 
68 
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The Court delivered the following. 

JupcMENtT.—This is a petition to ‘revise an order of the 
District Court, Guntur, whereby it modified on appeal the order 
of the Subordinate Judge, Bapatla, rejecting an application for 
review. The petitioner obtained a decree for Rs. 700 against 
certain persons who were subsequently adjudicated insolvents by 
the Subordinate Judge. As the insolvents did not apply for 
their discharge within the period specified by the Court in that 
behalf, the adjudication was annulled on 31st August. 1936. 


= On the Ist of October, 1936, the first respondent herein claim- 


ing to be one of the creditors of the insolvents applied for a 
review of the order of annulment with a view to have the pro- 
perties of the debtors revested in the Official Receiver under 
S. 37 of the Provincial Insolvency Act. The learned Subor- 
dinate Judge on objection by the petitioner rejected the applica- 
tion holding that the circumstances of the case did not justify 
the vesting of the properties in the Official Receiver at that 
stage. Thereupon, the first respondent preferred an appeal to 
the Court below and the learned District Judge allowed the 
appeal and passed an order vesting the properties of the debtors 
in the Official Receiver. The petitioner has challenged the 
validity of this order on the grounds, firstly, that the appeal to 
the Court below was incompetent, and secondly, that, in any 
case, the amount realised by the petitioner in execution of bis 
decree against the debtors after the annulment of their adjudi- 
cation and before the order of the Court below revesting their 
properties in the Official Receiver could not be affected by such 
order and should have been excluded from its scope. 


As regards the first point, petitioner’s learned counsel 
relies upon the provisions of O. 47, r. 7, Civil Procedure Code, 
which provides that an order of the Court rejecting the appli- 
cation for a review shall not be appealable, and argues that, 
inasmuch as the provisions of the Civil Procedure Code, are 
made applicable under S. 5 of the Provincial Insolvency Act to 
proceedings under that Act, the rule referred to above bars an 
appeal from the order of the leartied Subordinate Judge. But 
it ig to be observed that S. 5 makes the Civil Procedure Code, 
applicable only subject to the provisions of the Provincial 
Insolvency Act; that isto say, whenever any provision of the 
Civil Procedure Code, is in conflict with an express provision in 
the Provincial Insolvency Act, the latter provision will prevail. 
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Now, S. 75 of the Provincial Insolvency Act clearly provides 
for a right of appeal td the District Court from an order made 
in the exercise of insolvency jurisdiction by a Court subor- 
dinate to it, and this provision must be taken to override O. 47, 
r. 7 in so far as it bars a right of appeal from anorder rejecting 
an application for review. It follows that the appeal to the 
lower Court was competent. 

The learned counsel for the petitioner, however, called my 
attention to the decision in Manak Ram v. Jugal Ktshorel, 
which no doubt supports his contention. The learned Judges 
there have taken the view that inasmuch as the power of the 
Insolvency Court to review its own order is derived only under 
the provisions of O. 47, r. 1, Civil Procedure Code, read with 
S. 5 of the Act, r. 7 of that order must necessarily govern the 
exercise of that power. With all respect, I am unable to agree 
with this reasoning. While it may be true to say that the power 
of review derived from the provisions of the Code of Civil 
Procedure could be exercised only subject to the limitations on 
restrictions imposed by the Code on the exercise of such power 
it does not follow that the right of appeal from an order made 
in the exercise of such power is governed by the provisions of 
the Code when there is a specific provision in the Provincial 
Insolvency Act itself governing rights of appeal from orders 
passed by Courts exercising insolvency jurisdiction, and there is 
clear indication in the Act, that the latter should prevail over 
the former in case of conflict. 

The question next arises whether the order made by the 
lower Court revesting the debtors’ properties in the Official 
Receiver ought to have excluded from its operation the amounts 
realised by the petitioner after the annulment of adjudication 
and before the date of such vesting order. Prima facte, the 
order revesting the properties of the insolvents in the Official 
Receiver under S. 37 could only operate in respect of properties 
which belonged to the insolvents on the date of that order. 
S. 37 (1) of the Provincial Insolvency Act says: 

“ Where an adjudication is annulled, all sales and dispositions of pro- 
perty and payments duly made, and all acts theretofore done, by the Court 
or Receiver, shall be valid; but, subject aforesaid, the property of the debtor 
who was adjudged imsolvent shall vest in such person as the Court may 
appoint, 01, in default of any such appointment, shall revert to the debtor to 


the extent of his right or interest therein on such conditions (if any) as the 
Court may, by order in writing, declare.” 


1. ALR. 1935 Pat. 177, 
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It has been held in this Court in Baluswami Naidu v. 
Oficial Receiver, Madura?, that an orter appointing a person 
and vesting the debtor’s property in such person under S. 37 
need not necessarily be made simultaneously with the order of 
annulment, and can be made even subsequently. But it is clear 
from that section that unless the Court at the time of the 
annulment vests the property in a person appointed by it, the 
property ‘shall revert to the debtor on such conditions as the 
Court may deem fit to declare. No such vesting order having 
been made in this case when the adjudication was annulled on 
31st of August, 1936 and no conditions having been declared by 
the Court, the properties of the debtor must be deemed to have 
reverted to him, and the amount realised by the petitioner by 
attachment of such property could not be affected by any vesting 
order subsequently made. It is worthy of note that there is no 
provision in S. 37 that the vesting of the debtor’s property 
when ordered later should relate back to the date of annulment 
—cf. S. 28 (5). 

I hold therefore that the petitioner is entitled to a declara- 
tion that amounts realised by him by executing the decree 
against the debtor’s properties after they reverted to him are 
not affected by the order of the lower Court vesting the debtor’s 
properties in the Official Receiver. The order will be modified 
accordingly. 

Each party will bear his own costs of this revision petition. 

S. V. V. ` Petition allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KRISHNASWAMI AIYANGAR. 


The Standard Type Foundry by the Petitioner* (Defendant) 
: Proprietor, A. Thiruvengada 
Mudaliar. 
v. 

Chebolu Venkataramaniah .. Respondent (Plaintiff). 

Madras Village Courts Act (I of 1889), S. 73—Panchayat Courts decision 
—Ex parte decree—A pplication to District Munsif against decree—Limita- 
ton—Whether time taken in applying for and obtaining copy of decree to be 
excluded in computing time—Limitation Act (IX of 1908), S. 12 (2}—Scope 
of—Decree copy not accompanying application—Whether under the circum- 
stances S. 12 (2) of the Limitation Act applies. 


1. (1938) 1 M.L.J. 824. 


“* C, R. P. No. 706 of 1938 22nd November, 1940. 


Pa 
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Where in a Village Panchayat Court a suit was filed by the respondent 
for the recovery of a certain amount due to him by the petitioner, but the 
petitioner failed to appear on the date of the hearing with the result that 
an ex parte decree was passed against him, and the petitioner moved the 
Court of the District Munsif under S. 73 of the Madras Village Courts Act, 
to set aside the decree, on the question whether the time taken in applying 
for and obtaining a copy of the decree of the Panchayat Court could be ex- 
cluded in computing the time for limitation for the application to the 
District Munsif, 


Held, that S. 12 (2) of the Limitation Act governed the present case as 
the petition to the District Munsif should be treated as an appeal for the 
purpose of the section. 


Chidambaram Nadar v. Rama Nadar, (1937) 1 M.L.J. 453: 1L.R. 1937 
Mad 616 (F.B.), applied. 


Held further, that S. 12 (2) is applicable to the present case even though 
the application was not accompanied by a copy of the decree objected to. 


J. N. Suriy v. Chettiar, a Firm, (1928) 54M.L.J. 696: LR. 55 LA. 161: 
IL.R. 6 Rang. 302 (P.C), relied on. 

Petition under S. 115 of Act V of 1908, praying that 
the High Court will be pleased to revise the order of the Court 
of the District Munsif of Rajahmundry dated 6th December, 
1937, and made in I. A. No. 934 of 1937 in O. P. No. 33 of 
1937 (S. No. 1103 of 1936 on the file of the Second Panchayat 
Court, Rajabr-undry). 

K. R. Krishnaswami Aiyar for S. Panchapagesa Sastrior 
and V. Srintvasan for Petitioner. 


P V. Rajamannar for Respondent. 


The Court delivered the following ; 

JuDGMENT.—This is a petition to revise the order of the 
District Munsif of Rajahmundry made on 6th December, 1937, 
in I. A. No. 934 of 1937 in O. P. No. 33 of 1937. The 
petitioner was the defendant in a suit—No. 1103 of 1936—on 
the file of the Second Panchayat Court, Rajahmundry governed 
with respect to its jurisdiction and procedure by the provisions 
of the Madras Village Courts Act, 1888. The respondent 
instituted the suit for the recovery of a sum of Rs. 24-106 
alleged to be due to him on dealings. The petitioner entered 
a defence .alleging, firstly, that the Panchayat Court had no 
jurisdicti n, and, secondly, that the money claimed was not due. 
He however failed to appear on the date of the hearing with 
the result that an ex parte decree was passed against him on 
4th February, 1937. On the 3rd August, 1937, the petitioner 
moved the District Munsif, Rajahmundry in O. P. No. 33 of 
1937, for an order setting aside the decree passed by the 
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Panchayat Court on the ground that he was not a resident 
within the jurisdiction and that the Pamchayat Court bad there- 
fore no right to entertain the suit against him. This petition 
was filed under S. 73 of the Madras Village Courts Act. By 
that section, an application, should be presented witbin sixty 
days from the date of the decree or order of the Village Court 
sought to be questioned. Holding that the petition was filed 
after the expiry of the period of sixty days limited by the 
section, the District Munsif dismissed the petition. The order 
of dismissal was passed on the 5th August, 1937. The peti- 
tioner then filed an application for review of the order on the 
12th August, 1937. He pointed out that he was entitled to 
have the time taken in applying for and obtaining a copy of the 
decree of the Panchayat Court excluded under S. 12 of the 
Indian Limitation Act. If the time so taken is excluded, the 
petition was admittedly within time. 

The learned District Munsif refused to exclude the time 
taken in obtaining t!.e copy of the decree on the ground that the 
petition did not fall within S. 12 (2) of the Indian Limitation 
Act which is the only provision on which the petitioner relied. 
S. 12 (2) is as follows: 

‘In computing the period of limitation prescribed for an appeal, an 
application for leave to appeal and an application fora review of judgment, 
the day on «hich the judgment complained of was pronounced, and the time 


requisite for obtaining a copy of the decree, sentence or order, appealed 
from or sought to be reviewed, shall be excluded.” 


` In the view qf the learned District Munsif, a petition 
under S. 73 of the Madras Village Courts Act cannot be regar- 
ded as being comprehended within the term, ‘appeal’ occurring 
in the section. It cannot certainly be regarded as being covered 
by the other heads mentioned in the section. He was of the 
opinion that the District Munsif is not a Court of appeal from 
a decision of the Village Court within the meaning of the Act 
and that the marginal note to the section made it further plain 
that the petition was of the nature of a revision petition rather 
than an appeal. 

In taking this view, the learned District Munsif appears 
to my mind to have attached a too narrow meaning to the 
word, appeal, in the section. It has been held ina Full Bench 
decision of this Court reported in Chidambaram Nadar v. Rama 
Nadarl, that the term, appeal, occurring in Art. 182 (2) of the 





1. (1937) 1 M.L.J. 453: LL.R. 1937 Mad. 616, 


1] THE MADRAS LAW JOURNAL REPORTS. 543 


Limitation Act is not used in a restricted sense so as to exclude 
revision petitions and the expression, appellate Court, in the 
said article is not confined to a Court exercising appellate as 
opposed to revisional powers. The learned Judges support this 


view by the decisions of the Privy Council referred to at p. 625 _ 


of the report. It is difticult to say that the remedy by way of 
reyision is essentially different from the remedy by way of 
appeal, though in the former case, the grounds of interference 
may be less wide. I am not able to see any reason why the 
same liberal construction should not be applied in the present 
case and the petition to the District Munsif treated as an appeal 
for the purpose of S. 12 (2). 

A subsidiary point may also be noticed, S. 73 does not 
require an applicant to produce along with his petition a certi- 
fied copy of the decree to which he takes exception. There is 
possibly some reason for the view that a party is not to be 
permitted to exclude the time taken in obtaining a certified copy 
of an order or decree wholly unnecessary for the purpose of an 
application under S. 73 but this argument is rendered untena- 
ble by the decision of the Privy Council in J. N. Surty v. 
Chettiar, a Firm!, where the question has been fully discussed 
and the rule laid down that S. 12 (2) is applicable even to a 
case where the appeal or application need not be accompanied 
by a copy of the decree objected to. 

In the result, the revision petition is allowed with costs 
and the District Munsif is directed to restore O. P. No. 33 of 
1937 on hbis file and dispose of it according to law. 

K. C. Petition alowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PresENT:—MR. Justica HoRWILL, 
V. K. R.S. T. Narayanan .Chettiar Appellants” (Plaintif and 
(dead) and others. his L. Rs.) 
v. 
The Right Hon’ble the Secretary of Respondents (Defen- 
State for India in Council through dants). 
the Collector of Ramnad at l 
Madura and others. 
aA EO A SS ee es he 
1. (1928) 54 M L.J. 696: L R. 55 IA 161: I L-R. 6 Rang. 302 (P.C.). 
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Revenue Recovery Act (II of 1864),S. 38 (3) and S. 59—Setting aside 
of sale by Collector—Sale originally confirmed ‘by Sub-Collector- Regulation 
VII of 1828—Direct evidence for setting aside of sale whether mecessary— 
Circumstances for interference by Civil Court. 


All that is necessary under S. 38 (3) of the Revenue Recovery Act 
before setting aside the sale is that the Collector should have reason to 
think that the sale ought to be set aside; so that, if the Collector gives any 
substantial reasons why a sale should be set aside, his order is good. It is 
not necessary that he should find that there was a material irregularity; it 
is not necessary that heshould find that the price was unduly low. Still 
less is it necessary that the Collector should come to the conclusion that the 
lowness of the price was a direct result of some material irregularity. 


Where the executive authority acts in some illegal or improper or 
arbitrary manner then and then only could a Civil Court interfere with the 
order passed. Where, for example, there was ample evidence before the 
Collector to justify the setting aside of the sale under S. 38 (1), it is difficult 
to believe that the Legislature intended that the Civil Court could set aside 
that order, merely because the petitioner had failed to adduce all such 
evidence before it. 

Appeal against the decree of the Court of the Subordinate 
Judge, Devakottai in A. S. No. 16 of 1936 preferred against 
the decree of the Court of the District Munsif of Devakottai in 
O. S. No. 81 of 1934. 

T. K. Sundararaman for Appellants. 


The Government Pleader (B. Sitarama Rao) and K. Raja 
Aiyar for Respondents, 

The Court delivered the following 

JupGmMeNT.—On the 31st December, 1932, the share of the 
third defendant in a house and garden was brought to sale by 
the Revenue authorities because of his failure to pay income-tax. 
The third defendant's share is said to be worth Rs. 17,000. It 
was actually sold for Rs. 800. On 23rd February, 1933, the 
Sub-Collector, in the absence of any application to set aside the 
sale, confirmed it. The second defendant, a creditor of the 
third defendant, had attached the same property in execution of 
a money decree on the 31st March, 1933 and on the same date 
he filed'an application before the Collector under Regulation ° 
VII of 1828. The Collector, exercising his powers of revision 
set aside the order of the Sub-Collector of the 2ord February, 
1933, confirming the sale. The Collector was of opinion that 
two material irregularities had been committed (1) an incom- 
plete description of the third defendant’s interest in the house 
and garden and (2) that the property had been sold in one lot 
instead of the garden and the portion of the house being sold 
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separately. He also found that the property had fetched a 
very low price; but he did not say that the low price was a 
result of these material irregularities. The present appellant 
thereupon filed this suit on the 2nd April, 1934, under S. 59 of 
the Revenue Recovery Act to have the Collector’s order set 
aside and the ‘sale confirmed. Both the trial Court and the 
lower appellate Court found that there was a material irregula- 
rity in the description of the third defendant’s share of the 
garden and drew’ the conclusion, which they considered to be 
reasonable under the circumstances, that the low price was the 
direct result of the material irregularity. 


It is here argued that there is no evidence that the low 
price resulted from the material irregularity and S. 38 (1) of 
the Revenue Recovery Act has been referred to show that it is 
necessary before setting aside a sale that the Collector should be 
satisfied that a substantial injury resulted from the irregularity 
and that the lower Courts were not justified in coming to the 
conclusion which they did in the absence of direct evidence. 
Macnaghten v. Mahabir Pershad Singh! and Tasadduk Rasu 
Khan v. Ahmad Husain®, decisions of the Privy Council have 
been referred to as indicating that some direct evidence is 
necessary. In these cases, especially in the former, there was 
no particular reason why the Court should have concluded that 
the irregularity was likely to lead to any substantial loss; but 
Tasadduk Rasul Khan v. Ahmad Husain®, contains a passage 
at page 70 which supports the argument of the learned advocate 
for the appellant. It runs as follows: 


“Their Lordships cannot accept the judgment of the Judicial Commis- 
sioner that loss is to be inferred from the mere, fact that a sale was had 
without full compliance with the provisions of S. 290. The section clearly 
contemplates direct evidence on the subject,” 
the words ‘direct evidence’ apparently being used in contradis- 


tinction to circumstantial evidence. 


I do not however consider it necessary to decide whether 
the wording of S.-38.(1) prohibits the deduction of an infer- 
ence, in the absence of direct evidence, that a low price was a 
_ direct result of the irregularity; for the order passed by the 

Collector was not one under S. 38 (1) of the Revenue 
Recovery Act. Under Regulation VII of 1828 the Collector 
: has power to delegate his authority in certain matters; and the 





1. (1882) L.R- 101.A. 25: LL.R, 9 Cal. 656 (P.C.). 
2, (1893) L.R. 201,A. 176; LL.R. 21 Cal. 66 (P.C) 
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` Sub-Collector in bringing this property to sale under the Act, 


was exercising such a delegated authority. That Regulation 
empowers the Collector to control the acts of the Sub-Collector 
in exercise of that delegated authority by revising the orders 
of the Sub-Collector. When the Collector acted on the petition 
of the second defendant, he was revising the order of the Sub- 
Collector confirming the sale. So that the position after the 
Collector had exercised his revisional power was that the sale 
had not been confirmed. If therefore the Collector was to set 
aside the sale at all, he could act only under S. 38 (3); for no 
application under S. 38 (1) had been filed. The terms of S. 38 
(3) are very much wider than those of S. 38 (1), and the sale 
can be set aside for very many more grounds than under S., 38 
(1). All that is necessary under S. 38 (3) before setting 
aside the sale is that the Collector should have reason to think 
that the sale ought to be set aside; so that if the Collector 
gives any substantia] reasons at all why a sale should be set 
aside his order is good. It is not necessary that he should find 
that there was a material irregularity; it is not necessary that 
he should find that the price was unduly low. Still less is it 
necessary that the Collector should come to the conclusion that 
the lowness of the price was a direct result of some material 
irregularity. 


In this view, it is unnecessary to consider the scope of a 
suit under S. 59. 5. 59 is worded very widely and does afford 
some ground for an argument that the Civil Courts have the 
same freedom in considering all the evidence relating to the 
conduct of the sale and the reasons for setting it aside as the 
Collector had in the first instance under S, 38. If this is 80, 
the Civil Court sits in appeal over the decision of the Collector. 
It is however difficult to think that this is what was intended 
by the Legislature. There is no direct authority bearing on 
this question under the Revenue Recovery Act; but the general 
principle underlying such provisions found in such legislation 
is that members of the public should have some protection 
against illegal and arbitrary acts of executive officers. These 
provisions are not intended to set up Civil Courts as appellate 
authorities over the lawful acts of Government servanis done 
in good faith. Where it can be but a matter of opinion whether 
there were sufficient grounds for the act of the executive 
authority, there would be no reason for interfering with the 
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executive order; for the opinion of the executive officer on the 
merits of the applicatién before him would be entitled to as 
much weight as the opinion of a Civil Court. Where the 
executive authority acts in some illegal or improper or arbitrary 
manner, then and then only, in my opinion, could a Civil Court 
interfere with the order passed. Where, for example, there 
was ample evidence before the Collector to justify the setting 
aside of a sale under S. 38 (1). it is difficult to believe that the 
Legislature intended that the Civil Court could set aside that. 
order merely because the petitioner had failed to adduce the 
same evidence before it. 

This point is only of academic interest in this case, how- 
ever, for both the Courts have here found that there wasa 
material irregularity in the proclamation by which the half 
share of the third defendant in the house a..d gardens was to 
be sold. It is true that it did not say that the portion was 
undivided; but the ‘description was so vague that intending 
purchasers might wel! have apprehended, even if they knew whit 
the third defendant’s share was, that if they had purchased the 
property and obtained a sale certificate in the terms of the pro- 
clamation, more litigation would have been necessary before 
they could secure peaceful enjoyment of the property. The 
third defendant actually owned the northern half of the house 
in question and the whole of one of three gardens; so that 
there was good ground for the finding of the Courts below that 
there wasa material irregularity in the proclamation which 
amounted to a sufficient cause for setting aside the sale. 

The appeal therefore fails and is dismissed with costs (two 
sets). The Advocate’s fees will be fixed at Rs. 35 each. 

K C. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present:—Mr. Justice KInG AND MR. JUSTICE 
PATANJALI SASTRI, 

Marina Ammayi .. Petitioner* (Respondent) 


v. 
Mirza Bakhar Beg Saheb and others. Respondents (Pelitioners).«: 


Madras Agriculturist? Relief Act (IV of 1938), Ss.8 ond 19—Prels 
minary decree for redemption in suit by agriculiurist morigagors impleading 
won-agriculiurist purchasers of portions of hypotheca as co-plaintiffs—Scal- 


* C. R. Ps. Nos. 4330 and 1331 of 1939, ` 19th December, 1949, - 
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Marine ing down—Decree discharged as against mortgagors by reason of the damdu- 

Ammayi pat rule—E fect on liability of the non-agriculturist co-plaintifs. 
Mirza ` The mortgagors who had executed a mortgage in 1914 fileda sult for 
Bakhar redemption impleading the purchasers of items of the hypotheca as co-plain- 
Beg Sahib. tiffs and a preliminary decree for redemption on payment of a certain 
amount wes passed. The mortgagors were agriculturists and the purchasers 
of the hypotheca were non-agriculturists. When the Mortgagors got the 
decree scaled down, more than twice the principal amount having been paid 

the decree stood discharged. In the circumstances, 


Heid, that satisfaction can be entered for the decree as a whole even as 
against the purchasers of items of the hypotheca who were Don-agriculturists. 
Ramier y. Srinivasiah, (1940) 2 M.L J. 872, distinguished. 

Petitions under S. 115 of Act V of 1908 praying ‘that 
the High Court will be pleased to revise the orders of the Court 
of the Subordinate Judge of Rajahmundry dated 6th Janu- 
ary, 1939 and made in I. A. Nos. 221 and 233 of 1938 respec- 
tively in O. S. No. 49 of 1930. 


G. Chandrasekhara Sastri for Petitioner. 


_ T, Satyanarayana and V. Govindarajachari for Respon- 
dents. 


C. R. P. No. 1330 of 1939. 


The judgment of the Couit was delivered by 
seal Patanjali Sastri, J—This revision petition arises out of an 
' application under S. 19 of Madras Act IV of 1938 to scale 
down a preliminary decree for redemption passed by the Subor- 
dinate Judge of Rajahmundry. 

The plaintiffs 2, 3,4 and 6 were the petitioners in the 
Court below and are respondents here. They had executed a 
mortgage in 1914 and in a suit to redeem the mortgage the 
Court has passed the preliminary decree declaring that the 
amount due to the mortgagee calculated up to the 30th March, 
1937, the date fixed for redemption, was Rs. 16,245-6-3. On 
the application of the respondents to scale down the decree, the 
Court below has found that they are agriculturists and that 

_ the amount already paid to the decree-holder (petitioner herein) 
was more than twice the principal sum payable by the respon- 
dents under the mortgage. The Court has therefore ordered 
under S. 19 read with S. 8 of the Act that full satisfaction of 
ihe decree asa whole be entered, holding that there could be no 
question of any partial amendment of the decree. 

It is argued for the decree-holder that some of the other 
judgment-debtors who are purchasers of portions of the 
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hypotheca are non-agriculturists and that the Court below ought 
not to have entered fyll satisfaction of the decree even as 
against them as they are not entitled to the benefits of the Act. 
The case reported in Ramier v. Srinivasiahl, is relied on in 


support of this contention. That decision no doubt recognised . 


that a decree could be scaled down in favour of a judgment- 
debtor who was an agriculturist and left intact as against a 
non-agrictlturist judgment-debtor and it was accordingly held 
that a puisne mortgagee who was an agriculturist and a party, 
to the decree on a prior mortgage should be given an oppor- 
tunity to redeem on payment of the decree amount as scaled 
down but that, on his failure to pay such amount within the 
time allowed, the decree-holder should be entitled to bring the 


whole of the mortgaged property including the puisne mort- . 


gagee’s interest to sale. This procedure was indicated as 
appropriate in the circumstances of that case to give to the 
agriculturist judgment-debtor the full benefit of the relief to 
which the Act entitled him while safeguarding the tight of the 
_ decree-holder as against the non-agriculturist mortgagor judg- 
ment-debtor. But that decision, it seems to us, is not applica- 
ble to the facts here. The respondents who are agriculturists 
brought the suit as mortgagors to redeem the mortgage implead- 
ing purchasers of portions of the hypotheca as co-plaintiffs and 
redemption has been decreed on payment of a certain sum 
which must now be deemed to have been paid. How then can 
redemption of the mortgage asa whole be denied to them? 
The Court below has found that the purchasers hold the moneys 
reserved with them for payment to the mortgagee as ‘mere 
custodians” for the mortgagors, and it may be that the respon- 
dents would be entitled to recover any portion of the purchase 
money which as a result of the scaling down of the decree, the 
purchasers will not have to pay to the mortgagee. See Ragu- 
natha v. Sadagopa®. In such circumstances the Court by 
entering satisfaction of the decree as a whole would only be 
allowing to the agriculturist mortgagors the full benefits of the 
Act and not necessarily benefiting the non-agriculturist purchasers 
of portions of the hypotheca. It follows that the order of the 
Court below is correct though the view expressed by the learn- 
ed Judge that there could not be any partial amendment 6f a 
eee 


1. (1940) 2 ML.J. 872. 
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decree under the Act must be held to be erroneous in view of 
the decision in Ramier v. Srinivasiah1, , 
The Civil Revision Petition is dismissed with costs. 
C. R. P. No: 1331 of 1939, 

This revision petition arises out of an application made by 
the first plaintiff (mortgagor) to scale down the same decree 
so far as it relates to the mortgage under Ex. III dated 23rd 
November, 1927. The Court below has found that the mort- 
gagor, the respondent herein, is an agriculturist and scaled 
down the amount declared to be due under the decree for 
redemption to Rs. 18,000, 


For the reasons indicated in our judgment in C. R. P. 
No. 1330 of 1939, this Civil Revision Petition also fails but 
we make no order as to costs. 


K. S. Pelilions dismissed, 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—MR. JUSTICE ABDUR RAHMAN. 
Syed Ghouse Sahiband others.. Appellants* (Defendants) 
Boe v. 
G. Mohamood Khan Sahib 
(deceased) and others .. Respondents (Plaintiff and Nil), 


Madras Estates Land Act (I of (1908), S. 56—Ryots in possession of joint 
helding—Pattas not tendered to all the ryols—Suit to enforce accepiance of 


“patta— Matntainability. 


The right of suit to enforce acceptance of patta arises’toa landlord only 
after the patta has been tendered to the ryot and, if the holding is joint, to 
the several ryots who hold the same jointly. One of the joint pattadars 
cannot be held to be the agent of the others for acceptance of pattas. A 
suit under S. 56 of the Estates Land Act is not maintainable when pattas were 
not tendered to all the ryots in possession of a joint holding. i 

Appeal against the decree of the District Court of Salem 
dated the 12th February, 1935 and passed in A. S. No. 180 of 
1933 preferred against the decree of the Court of the Deputy 


Collector of Dharmapuri Division in S. S. No. 65 of 1931. 
C. S. Venkatachariar and D. Ramaswami Aiyangar for 
Appellants. ; 

B. Pocker for Respondents. f 
oo ee 
1. (1940) 2 M.L.J. 872. 

"S.A. No, 391 of 1935, 8th November, 1940, 
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The Court delivered the following 


JupGMENT.—The only question to determine in this appeal 
relates to the maintainability of the suit instituted under S. 56 
of the Estates Land Act when pattas were not tendered to all 
the ryots who were in possession of a joint holding. The facts 
which led to this appeal are simple and may be briefly stated. 


A patta was tendered on behalf of the plaintif landholder 
to defendant 1; but he declined to accept the same. A suit S. S. 
No. 65 of 1931 was therefore brought by the landholder under 
S. 56 to enforce the acceptance of the . patta against the first 
defendant alone. The suit was defended on various grounds, 
one of which-related to the maintainability of the suit. It was 
contended that the land in respect of which the patta was being 
attempted to be enforced was a joint holding held by the first 
defendant along with certain other persons and that the suit 
could not proceed in their absence. This contention prevailed 
and the suit was dismissed by the Deputy Collector of Dharma- 
puri. An appeal was taken against that decree of dismissal to 
the District Judge of Salem. ` But before it was heard a 
compromise was arrived at and a joint memorandum was pre- 
sented on behalf of the parties. This was accepted by the 
District Judge and the suit was ordered to be remanded. The 
first paragraph of the order of remand passed by that officer 
reads as follows: 
“In S. S No. 65 of 1931 the plaintiff should implead the other joint 
owners mentioned in the written statement and then proceed with the suit.” 
On the receipt of record by the trial Court, the ‘joint 
owners mentioned in the written statement’ were impleaded by 
the plaintiff as defendants. On appearance before the Deputy 
Collector in obedience to the summons issued by him the latter 
urged that the suit was not maintainable against them as the 
pattas were not tendered to them before the institution of the 
suit. This fact was admitted but both the lower Courts over- 
ruled the contention. The other objection raised on behalf of 
the defendants was that of jurisdiction of the Revenue Courts 
to entertain a claim in regard to this holding. It was claimed 
to be a rent free service inam granted by Tippu Sultan for the 
up-keep of a mosque and as such not covered by the Estates 
Land Act. But, in view of the opinion that I have formed in 
regard to the first question, it is unnecessary for me to go into 
the second objection. 
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S. 56 of the Estates Land Act reads as follows: 


“When a ryot for one month after tender fails to accept the patta 
tendered to him and to give a muchilika in exchange, the landholder may sue 
before the Collector to enforce acceptance of such patta.” 

A perusal of the section would show that the tender of 
patta is a condition precedent without which a suit under the 


section cannot be held to be maintainable. The right of suit 


arises to a party only after the patta has been tendered by him 
to his ryot and, if the holding is joint, to the several ryots who 
hold the same jointly. No case was brought to my notice under 
this section, but two decisions under S. 9 of the Rent Recovery: 
Act (Act VIII of 1865) which was the predecessor of the 
present Estates Land Act, were cited by learned counsel for 
the appellant (See Sayud Chanda Miah Sahib v. Lakshmana 
Aiyangar! and Saminatha v. Viranna®,) The language of S. 9 
of the Rent Recovery Act, is almost identical with the present 
S.. 56 of the Estates Land Act, and these two decisions take the 
same view which I am inclined to take on a perusal of S. 56 of 
the Act. It must therefore be held that the plaintiff had no 
right of suit against the defendant on whom the patta was 
admittedly not served. 


What is the effect of this omission, then, on the first 
defendant? If the holding was a joint one, and the defendants 
were, as admitted in the joint memorandum presented to the 
District Judge, Salem, joint owners, a service of patta on one 
of them could not be in the absence of any allegation and 
proof of his agency on behalf of the others, regarded , 


` as sufficient. The word ‘ryot’ although used in singular in 


S. 56 would cover all the ryots who were holding the land 
jointly as the singular according to the General Clauses Act 
includes the plural. It was held in Fisher v. Ramaswamt - 
Udayan3, that the tender of a patta to one of several joint 
pattadars is not a sufficient tender under S. 9 and one of the 
joint pattadars cannot be held to be the agent of the others. 

A feeble attempt was made before me to show that these 
defendants were not joint pattadars. But this was not seriously, 
questioned before. Had they not been joint pattadars, the suit 
would not have been dismissed by the Deputy Collector on that 
ground in the very beginning. Moreover the fact that these 

i L $$ eee = — 
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were joint owners was, as observed before, admitted ‘by the 
plaintiff when he signed the joint memorandum and presented 
the same to-the District Judge, Salem. 


The next contention raised by Mr. Pocker, learned counsel 
for the respondent, was that in order to ascertain the maintain- 
ability of the suit it is not proper to travel beyond the allega- 
tions contained in the plaint. The proposition was somewhat 
broadly stated and it is not possible to accept it in the manner 
in which it was put. When an objection as to jurisdiction or 
as to the frame of a suit is raised by defendants or the Court 
has to see whether a plaint discloses any cause of action it will 
have, in order ‘to determine these questions, to assume the cor- 
rectness of the statements made by the plaintiff in his plaint and 
proceed to examine the objections on that basis. And this is 
exactly what I am trying to do. A tender of patta in a 
suit under S. 56 of the Estates Land Act, like a notice for 
ejectment-in a suit for eviction of a tenant by a landlord such 
as required by S. 106 of the Transfer of Property Act, is a 
condition precedent, without alleging which, a complete cause 
| of action cannot be said to have accrued in favour of the plain- 
tiff; and when it is found that it was not alleged, not because 
the plaintiff. had omitted to say so by a mistake in which case 
the plaint could be amended, but as the plaintiff had failed to 
comply. with the condition which would have entitled him to 
maintain the action, the objection is not to the form merely but 
is more substantial and goes to the root of the case. 


The third contention raised by learned counsel for the 
respondent was that once a suit was instituted, the Court was 
seized of the whole procedure and the suit could not fail ona 
technical ground such as raised by the defendants. ‘What the 
learned counsel intended to urge was that once a person or 
persons is or are impleaded under the orders of a Court 
(although the order may have been passed in accordance with 
the request of one or both the parties to the litigation), the 
mandatory provisions of S. 56 of the Estates Land Act, and 
similarly of S. 106 of the Transfer of Property Act, must be 
taken to have been dispensed with and can have no application 
to the parties so added. The contention is in my opinion 
wholly unsound. No Court has the power to overlook the provi- 
sions of a statute, the compliance of which alone could confer 
the right of suit on the plaintiff. Even if the Court had ordered 
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Syed the joint owners to be impleaded suo motu, it would have been 
Choise impossible to hold that its action had done away with the com- 
pliance of the provisions contained in S. 56 of the Estates Land 
Act. The Court did have the power to impledd a party but had 
Saheb. no power to exempt the plaintiff from carrying out his statutory 

obligations. These had to be performed in any case—and the 
more so when certain defendants were added on his own 
application. a 

. For the above reasons, I must accept the appeal and setting 
aside the decision of both the Courts below dismiss the suit.. 
But having regard to the technical nature of the plea, I would 
leave the parties to bear their own costs throughout. 

Leave refused. 


K. S. i Appeal accepted. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. Justice PATANJALI SASTRI. 
Vinjamuri Venkatanarasimtia- 


v. 
Mohzemopd 
Khan 


charyulu .. Petittoner* (Plaintiff) 
v. 
Jami Gangaraju (amended as) 
Ganiraju .. Respondent (2nd Defendant). 
Venkata: Evidence Act (I of 1872), S. 116—Applicability—Demize of land as 
narasimha- owner—Port of property really belonging to adoptive mother of lessor—Sxit- 


charyulu for rent—Payment of rent to real owner—Whether con be pleaded by lessee. 

Gesgurntic The plaintiff sued for recovery of rent payable under a registered’ 
kadapa executed by the defendant. It appeared that the property leased 
consisted partly of lands belonging to the plaintiff and partly of lands belong- 
ing to his adoptive mother which were under his Management. The kadajo 
however recited that the properties leased were in the absolute possession 
and enjoyment of the plaintiff and contained a covenant by the defendant to 
pady rent to the plaintiff. The defendant pleaded that part of the rent had 
been paid to the plaintiffs adoptive mother who was the owner of the 
property, ‘ 

Held, thet the defendant was estopped under S. 116 of the Evidence Act 
from denying that the plaintiff had title to the entire property covered by: 
the lease and that defendant could not be allowed to allege and prove the 
contrary and set up a plea of payment to the real owner. 

Kuppa Konan v Thirngnana Sambandam Pillai, (1908) I L-R. 31 Mad.. 
461, considered. 

Petition under S. 25 of Act IX of 1887 praying that the- 
High Court will be pleased to revise the decree of the Court of 


the District Munsif of Kovvur in S. C. S. No. 190 of 1936. 


* C.R. P. No. 1664 of 1937. 30th August, 1940. 
® . 
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P. Somasundaram and P. Suryanarayana for Petitioner. 

V. Rangachari fot Respondent. 

The Court delivered the following 

Jupcment.—This revision petition raises an interesting 
question of law on which it is said there is no direct authority. 


The petitioner brought the suit for recovery of the first , 


year’s rent payable under a registered kadapa executed by the 
respondent on 23rd May, 1935, for a term of five years. The 
defence was that out of the 5 acres 40 cents covered by the 
kadapa (Ex. A), 4 acres and 10 cents belonged to the peti- 
tioner’s adoptive mother, that the petitioner who was managing 
her properties on her behalf leased the said 4+ acres and 10 cents 
along with 1 acre and 30 cents of his own land, describing the 
entire property as his own, that part of the rent proportionate 
to the extent belonging to her was paid and accepted by the 
petitioner’s adoptive mother and that the balance bad been paid 
to the petitioner. The &adapa recites that the properties leased 
were in the absolute possession and enjoyment of the petitioner 
and contains a covenant by the respondent to pay the rent to 
the petitioner. There can be no doubt therefore that the 
respondent took the lease from the petitioner as the absolute 
owner of the properties leased. It has, however, been found 
as a fact by the Court below that the petitioner had been 
managing the properties of his adoptive mother, that 4 acres 
and 10 cents out of the land comprised in the lease belonged to 
her and that the respondent had made payments as alleged by 
him. On these findings the Court below held that there was no 
estoppel and dismissed the suit. l 

The petitioner’s learned counsel contended that the respon- 
dent was estopped under S. 116 of the Evidence Act from 
denying that the petitioner had title to the entire property 
covered by the lease, and that the lower Court was wrong in 
allowing the respondent to allege and prove the contrary. It 
was, however, argued for the’ respondent that the rule of 
estoppel laid down in S. 116 of the Evidence Act does not 
preclude the tenant from showing that, in granting the lease, 
the landlord acted as the agent of another person who was the 
owner of the property but without disclosing his agency, and 
that the liability to pay the rent was discharged by payment to 
that owner. Learned counsel relied on Woodfall on Landlord 
and Tenant pages 90 and 91 as showing that the principle 


Venkata- 
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applicable to contracts made by an undisclosed agent (see S. 231 
of the Indian Contract Act) applies also*to contractsof tenancy. 
It may be that, according to this principle, the real owner could 
sue to enforce the covenant for payment of rent but it would be 
open to the tenant in such a suit to apply to have the agent, 
that is, the lessor under the instrument, also impleaded as a 


- party so as to have all questions regarding the right to rent 


completely settled in the suit and thus safeguard himself against 
having to pay the rent twice over. However that may be, it is 
difficult to see, how the fact, that the undisclosed principal is 
also entitled to sue for the rent in a case of this sort, can be a 
ground for permitting the tenant to plead discharge by payment 
to the former, as that would be contrary to the rule of estoppel 
laid down in S. 116 of the Evidence Act; for he cannot establish 
such a plea without showing that the person to whom he paid 
the rent and not his lessor was the owner of the property leased, 
which is exactly what the estoppel is intended to prevent him 
from showing. 


Learned counsel for the respondent placed reliance on 
Kuppa Konan v. Thirugnana Sambandam Pillai, where it was 
held that in the case of a lease executed in favour of a person 
benami for another, the real owner and not the benamidar must 
be regarded as the landlord for the purposes of S. 116 of the 
Evidence Act. The facts of the case do not clearly appear in 
the report but it seems to me that a distinction must be made 
between a case where a person claiming to be the owner of a 
certain property leases it to a tenant but takes the lease deed in 
the name of his benamidar and the case where a benamidar 
happening to be in possession of the property on behalf of the 
real owner grants a lease of it without disclosing his benami 
character. In the former case it may be correct to say that the 
tenant’s estoppel operates in favour of the real lessor and not 
the benamidar who was not a party to the transaction. The 
decision in Kuppa Konan v. Thtrugnana Sambandam Pillai, 
was apparently a case of that kind. But in the second case 
referred to above, the benamidar clearly comes within the 
protection of S. 116 as he was the person who in fact leased 
the property and placed the tenant in possession. If the pro- 
position laid down in Kuppa Konan v. Thirugnana Sambandam 





1. (1908) I.L.R. 31 Mad. 461. 
Qa 
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Pillaii, was intended to apply also to this class of cases, I 
would respectfully dissent from it. 


In the result, the revision petition is allowed with costs and 
the petitioner will have a decree for the amount claimed less 
the sum found to have been paid to him. The parties are agreed 
that the sum payable on this basis is Rs. 162. There will be a 
decree accordingly for this sum with interest at 6 per cent. from 
date of suit. The parties will pay and receive proportionate 
gosts in the lower Court. 


B. V. V. Petition allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
l PRESENT :—MR. JUSTICE ABDUR RAHMAN. 
Ramachandra Aiyar (deceased) Appellants* (1st Defen- 


and others. dant and Nil) 
v. 
Ranganayaki Ammal and others .. Respondents (Plaintiffs and 
2nd Defendant). 


Hindu Law—Beguesi by father to sons—Limiied interest alone conferred 
—Sons whether take as joint tenants or as tenanis-in- common. 

_ Where a Hindu father bequeaths properties to his undivided sons he can 
determine whether the property so bequeathed shall be ancestral or relf- 
acquired in the hands of the sons; in the absence of any such declaration or 
of any circumstance which would point to a’ contrary intention it would be 
presumed to be ancestral. In such a case the fact thatthe sons had gota 
limited interest only in the property bequeathed to them would not rebut 
the presumption of joint tenancy. 

Suraj Prasad v. Mt. Gulab Dei, A.I.R. 1937 All. 197 (2) relied on. 

When a gift is made by a father to his sons, the presumption of joint 
tenancy is stronger. 

Janakiram Chetty v. Nagamoni Mudakar, (1925) LL.R. 49 Mad. 98, 
relied on. 

Appeal against the decree of the Court of the Subordinate 
Judge of Salem in A. S. No. 152 of 1934 (A. S. No. 111 of 
1934 District Court, Salem) preferred against the decree of the 
Court of the District Munsif of Krishnagiri in O. S. No. 312 
of 1930. 


B. V. Visvanatha Atyar for Appellants. 
D. R. Krishna Rao for Respondents. 


1. (1908) I.L.R. 31 Mad. 461. 
* S. A. No. 107 of 1936, 16th January, 1941. 
e 


Hal 
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The Court delivered the following 


JUpGMENT.—The main point to be -decided in this sae 
relates to the character of the property held by Varada Pillai 
defendant No. 2. His father Vijayaraghava executed a will 
(Ex. B) on the 29th April, 1918 under which he bequeathed the 
property to his sons for enjoyment during their lives. It also 
provided against the alienations of this property by them but 
contained a clause that his grandchildren could do so after the 
property devolved on them subsequent to his sons’ death. It 
contained a further provision for charity as well; but we are® 
not at present concerned with the property which was reserved 
for charity or with the right and duty of conducting the same. 

Vijayaraghava had three sons at the time when the will 
was executed, Thiruvengada Pillai, Varada Pillai and Krishna 
Pillai but the youngest of these (Krishna Pillai) died during 
his lifetime. Vijayaraghava died in October, 1918, and the 
eldest son of his, Tiruvengada, five years later. 


Varada Pillai, the second defendant, entered into a partner- 
ship with the first defendant and carried .on business for some 
time. They could not pull on satisfactorily and the first defen- 
dant brought a suit for dissolution of partnership and rendition 
of accounts in the Court of the District Munsif of Dharmapuri 
(O. S. No. 73 of 1926). A preliminary decree was passed and 
after the accounts were taken some money was found due to 
him by Varada Pillai. A final decree was consequently passed 
in favour of the first defendant. In execution of that decree 
he brought the properties in suit to sale and purchased them 
himself. The present plaintiffs 1 and 2 who are the daughters 


of Thiruvengada Pillai and the 3rd plaintiff who is the daughter 


of .Varada Pillai brought the present suit asking for a declara- 
tion that they were. the owners of the properties purchased by 
the first defendant and the first defendant had not acquired any 
proprietary rights in them by reason of his purchase through 
Court.. The plaint also contained a prayer in the alternative 
that if Varada Pillai was found entitled to a third share of the 
income from the lands for his life time subject to the liability 
with which the said right was burdened under the will, that the 
first defendant should not get anything more than his (Varada 
Pillai’s) right of enjoyment in a third of the suit properties 
during his life time. A prayer for injunction restraining the 
first defendant from interfering with the plaintiffs’ possession 
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of the suit properties was also included) The first defendant 
pleaded that the properties were the joint properties of Vijaya- 
raghava and his sons and that the will of Vijayaraghava was 
for that reason invalid. The second objection raised by him 
was to the effect that the will was cancelled by Vijayaraghava 
during his lifetime and the cancellation was recorded on the 
back of the original will. The third plea, which is really the 
main plea in this appeal, was that the property was taken by 
Vijayaraghava’s sons under the will as joint tenants and devol- 
ved on Varada Pillai as a survivor after the death of his 
brother Thiruvengada which he was entitled to enjoy for his 
life time in any case. The District Munsif of Krishnagiri held 
-n the last the two points against the plaintiffs and dismissed 
their suit. On appeal to the Subordinate Judge of Salem this 
judgment was reversed and the plaintiffs’ suit was decreed. 
Aggrieved by that judgment and decree the first defendant has 
come up to this Court in second appeal. l 
As observed by their Lordships of the Privy Council in 
Lal Ram Singh v. Deputy Commissioner of Pratabgarht, there 
is a great diversity of opinion in the High Courts in India as to 
the effect in a Mitakshara family of a bequest by a’ father of’ 
Property, which in the father’s hand was self-acquired tovhis’ 
son. No final decision was however arrived at by them and in 
the absence of any such decision the view consistently taken by 
this Court is that the father can determine whether the property 
‘which he has bequeathed shall be ancestral or self-acquired and 
that in the absence of any such declaration or of any circum- ` 
stances which would point to a contrary intention, it would be 
presumed to be ancestral. This was conceded by learned 
counsel for the respondents but he urged that the presumption 
is rebutted by the provisions in this will which indicate that 
Vijayaraghava did not wish to bequeath the property to his sons 
as ancestral property. Having gone through the will, with 
him I am of opinion that there is no force in this contention.. 
There is nothing in this document which would show that 
Vijayaraghava did not want the property to devolve on his sons 
as ancestral property. The learned Subordinate Judge, on a 
wrong construction of this will, arrived at the conclusion that 
Thiruvengada’s daughters would take their father’s share of 
the property during the life time of their uncle Varada Pillai. 
th ce ea a See ae (oe ry ee eS San ew 


1. (1923) 47 M.L.J. 260: LL R. 45 All. 596 (P.C.). 
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Had this been so in fact, the presumption would have been 
rebutted and the decision of the lower „Appellate Court would 
have been correct. But unfortunately for the respondents it is 
not so.. There is nothing in the will to show that the property 
bequeathed by Vijayaraghava or any share thereof devolved on 
Thiruvengada’s children on their father’s death. The facts 
that the shares were not specified in the will or the right of 
management was not given by Vijayaraghava to any one of his 
sons do not point to the inference that the father did not want 
the sons to enjoy the property as ancestral. The fact that the 
sons had got a limited interest only in the property bequeathed 
to them would not also rebut the presumption of the joint 
tenancy. This was held by a Division Bench of the Allahabad 
High Court in Suraj Prasad v. Mt. Gulab Deil, and this in 
spite of the fact that the view of that Court has been against 
the presumption as to the ancestral character of the property 
when bequeathed by a father which is raised in this Presidency. 
When a gift is made by a father to his sons the presumption of 
joint tenancy is stronger and it has been held to be so in a deci- 
sion hy a division Bench of this Court. Janakiram Chetty v. 
Nagamony Mudaliar®?. For the.above reasons 1 would hold 
that, in the absence of anything in the will which would lead me 
to infer Vijayaraghava’s intention to be that the property should 
be enjoyed by his sons as tenants in common, it was enjoyed by 
them as joint tenants. Since one of the characteristics of joint 
tenancy is for the property to devolve by survivorship, Varada- 
Pillai must be held to have, on his brother Thiruvengada’s 
death, got the property by survivorship. 


The second contention advanced by learned counsel for the 
appellant was that inasmuch as the original will was not pro- 
duced on -behalf of the respondents, it would be presumed to 
have been cancelled:- by Vijayaraghava. 


[His Lordship dealt with the evidence and concluded :] 


At all events there is nothing on the record to show that 
this will was cancelled by Vijayaraghava and in the absence of 
any such evidence on the record the finding must have been, as 
it was, against the first defendant. 





L ALR. 1937 All. 197 (2). 
2. (1925) I.L.R. 49 Mad. 98 at 105. 
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I would therefore hold thata decree should have been 
‘passed in favour of the plaintiffs even if the property was found 
to have been held, as I have now found it to be, by Varada 
Pillai as a joint tenant. The lower appellate Court has given 
an indication in its judgment of what the decree should have 
been in that event. Since I am not agreeing with the lower 
appellate Court’s finding in regard to the tenancy being in 
common the alternative decree suggested by the lower appellate 
‘Court appears to be correct. 
The result is that the appeal is accepted to that extent and 
a decree is passed in favour of the plaintiffs in the terms sug- 
gested by the learned Subordinate Judge in the event of the 
property in Varada Pillai’s hands being found to be ancestral 
although limited as a life estate. In view of the fact that the 
first defendant is succeeding to a large extent I would give him 
` two thirds costs in this and in the lower appellate Court and one 
third costs in the trial Court. 
(Leave to appeal is refused.) 
S: VV, Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR, JUSTICE KING AND MR. JUSTICE PATANJALI 
SASTRI 


Arunachalam Pillai ` .. Appellant* (Plaintif) 
v. 
Seetharam Naidu and others .. Respondents (Defendants 1 
to 12). 


Madras Agriculiurists Relief Act (IV of 1938), S.19—Morigage-debt 
scaled down in favour of agriculturist mortgagor—Effect on lability of the 
property in the hands of non-agriculiwrist court-auction purchaser in execu- 
tion of a money decree against morigagor—Relinquishmeni by morigagee of 
right to personal decree against mortgagor—Effect on liability of the 
purchaser. 


In a suit to enforce a mortgage against an agriculturist mortgagor and 
a non-agriculturist court-auction purchaser of the mortgaged property in 
execution of a money decree, the debt was sought to be scaled down on the 
application of the mortgagor. Thereupon the mortgagee sought to recover 
the full amount due on the mortgage from the non-agriculturist purchaser 
offering to relinquish his right to a personal decree against the mortgagor. 

Held, that the properties are liable only as security for the debt due by 
the mortgagor and if as a result of the Act there is a statutory discharge or 
reduction of the debt, the properties cannot be proceeded against for 





* Appeal No. 47 of 1939. 23rd January, 1941. 
71 


Patanjali 
Sastr, J. 
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anything more than’ the scaled down amount of the debt, The purchaser in 
court-auction took the property subject to the burden of the mortgage and 
if the burden is by reason of the provisions of S.8 of Act IV of 1938 reduced 
without payment, the purchase proves to that extent an advantageous one 
and there is nothing in the Act to deprive the purchaser of the fruits of his 
lucky purchase even though he is not an agriculturist. He gets the benefit 
of the scaling down not because the provisions of the Act apply to him, for 
obviously they do not, but because such benefit is a necessary incident of his 
purchase under the general law and the Act does not deprive him of ite 
The relinquishment by the mortgagee of his right toa personal decree 
against the mortgagor after Act IV of 1938 had come into force and the 
mortgagor had in fact applied for reliéf under it, cannot affect the position 
which arises under the Act with reference to a date long prior to such 
relinquishment. 

Ramier v. Srinivasiah, (1940) 2 M.L.J 872: 52 L.W. 842, distinguished. 

Perionna v. Sellappa, (1938) 2 M.L.J. 1068: IL.R. 1939 Mad. 218 
teferred to. 


Appeal against the decree of the Court of the Subordinate 


Judge of Madura dated the 31st August, 1938 in O. S. No. 73 
of 1937. 


K. V. Sesha Atyangar and R. Subramania Aiyar for 
Appellant. 


T. M. Krishnaswami Aiyar and K. Venkatesvaran for 
Respondents. ; 


The judgment of the Court was delivered by 


Patanjali Sastri, J.—The question raised in this appeal is 
whether a mortgagee who sues to enforce his mortgage is entitled 
to a decree for the whole amount due under the mortgage 
against a non-agriculturist Court auction purchaser of the equity 
of redemption when the agriculturist mortgagor claims to have 
the debt scaled down under the provisions of the Madras 
Agriculturists’ Relief Act. The appellant brought the suit out 
of which this appeal arises in August, 1937, for recovery of 
Rs. 8,500 by the sale of the mortgaged properties on foot of a 
mortgage executed by the managers of the joint family of 
respondents 1 to 8 (hereinafter referred to as the mortgagors) 
for Rs. 5,000 on 29th October, 1931. Respondents 9 to 11 are 
subsequent encumbrancers in respect of one of the properties 
comprised in the mortgage, and respondent 12 is the;purchaser 
of all the properties subject to the mortgage in execution of a 
decree for money obtained by a third party against the mort- 
gagors. While the suit was pending, the Madras Agriculturists’ 
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Relief Act came into force on 22nd March, 1938, and the 
mortgagors were allowed to file an additional written statement 
on 4th August, 1938, raising the plea that they were agricul- 
turists as defined by the said Act and that the debt was liable 
to be scaled down in accordance with the provisions thereof. 
The appellant filed on 12th August, 1938, a reply statement 
whereby he relinquished his personal remedy against the mort- 
gagors, confining the relief sought in the suit to a decree for 
sale of the properties in the hands of respondent 12. There is 
no dispute that all the respondents except respondent 12 are 
agriculturists within the meaning of the Act and that the 
amount due as scaled down under S. 8 is Rs. 3,050. 
The learned Subordinate Judge of Madura who tried the suit 
overruled the contention of the appellant that.the debt should 
not be scaled down under the Act so far as the twelfth respon- 
dent was concerned and passed a preliminary decree for sale 
for the sum of Rs. 3,050 with interest thereon from 1st October, 
1937, against all the respondents. 

It is argued for the appellant that inasmuch as all the 
mortgaged properties are now in the hands of the twelfth 
tespondent who is not an agriculturist and a decree is sought 
only against such properties, the Act has no application and a 


decree for sale for the full amount due under the mortgage ` 


ought to be passed against the twelfth respondent. In support 
of this contention, reliance is placed by learned counsel upon 
the decision reported in Ramier v. Srinivasiahl, where it was 
accepted as a general proposition that the right of an agricul- 
turist judgment-debtor to scale down a decree should not be 
allowed to enure for the benefit of anon-agriculturist judgment- 
debtor. That was a case where the morigagor was not an 
agriculturist and the puisne mortgagee who claimed the benefit 
of the Act was an agriculturist and it was held, in view of an 
earlier decision, that the pusine mortgagee must be regarded as 
a debtor within the meaning of the Act and, being an agricul- 
turist, was entitled to have the debt scaled down so far as his 
interest in the hypotheca was concerned, notwithstanding that 
it was payable in full by the non-agriculturist mortgagor. It is 
undoubtedly true that agriculturist debtors alone are entitled to 
the relief provided in the Act which does not contemplate any 


scaling down of debts due by others, but it does not follow that 
a ee 
2 (1940) 2 M.L.J. 872: 52 L.W. 842 


Seetharam 
Naidu. 


Patanjali 
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a non-agriculturist debtor can in‘no circumstances be benefited 
by the scaling’ down of a debt under the provisions of the Act. 
The properties now held by the twelfth respondent are liable 
only as security for the debt due by the mortgagors, and if asa 
result of the Act there is a statutory discharge or reduction of 
the debt, the properties cannot, it seems to us, be proceeded 
against for anything more than the scaled down amount of the 
_ debt. S. 8 of the Act so far as it is material here says: 


“Debts incurred before the lst Octdber, 1932, shall be scaled down in 
the manner mentioned hereunder, namely 


1. Allinterest outstanding on the Ist October, 1937, in favour of any 
creditor of an agriculturist whether the same be payable under law, custom 
or contract or under a decree of the Court and whether the debt or other 
obligation has ripened into a decree or not, shall be deemed to be discharged, 
and only the principal or such portion thereof as may be outstanding shall 
be deemed to be the amount repayable by the agriculturist on that date.” 

It cannot be denied that the appellant was on the material 
date, namely, the 1st October, 1937, a creditor of the mort- 
gagors who are agriculturists in respect ‘of a debt incurred 
before the 1st October, 1932, and the plain consequence of this 
provision is that all interest outstanding on that date is wiped 
out and the principal amount then outstanding, is repayable. 
The appellant whose only right as a simple mortgagee is, 
‘in the event of his (mortgagor’s) failing to pay according to 
his contract to cause the mortgaged property to be sold and the 
proceeds of sale to be applied, so far as may be necessary, in 
payment of the mortgage money’ (see S. 58 (b) of the Trans- 
fer of Property Act), cannot claim to proceed against the pro- 
perties in the hands of the 12th respondent for anything in 
excess of what is repayable under the mortgage. When the: 
12th respondent purchased the properties in court-auction, he 
took them subject to the burden of the appellant’s mortgage 
and if the burden is by reason of the provisions of S. 8 refer- 
red to above reduced without payment, the purchase proves to 
that extent an advantageous one, and there is nothing in the 
Act to deprive him of the fruits of his lucky purchase, even 
though he is not an agriculturist. He gets the tenefit of the 
scaling down not because the provisions of the Act apply to him 
for obviously they do not, but because such benefit is a neces-- 
sary incident of his purchase under the general law and the 
Act does not deprive him of it. The appellant laid stress on 
his relinquishment of the claim for a personal decree against 
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the mortgagors and urged that it had the effect of converting 
the mortgage into a ‘debt’ payable solely by the 12th respondent 
as that expression has been understood in Pertannav. Sellappat. 
It is, however, difficult to see how the appellant’s relinquishment 
of his right to a personal decree against the mortgagors after 
the Act had come into force and the mortgagors had in fact 
applied for relief under it, can affect the position which arises 
under the Act with reference to a date long prior to such relin- 
quishment. It is unnecessary to consider what the consequence 
would be if the appellant had agreed to exonerate the mortga- 
gors from all personal liability before the Act came into force. 


The appellant’s learned counsel pointed out that according 


to the decisions in Perianna v. SeHappal and Ramier v. Srini- - 


vasiah®, a purchaser of property subject to a mortgage is 
entitled to the benefit of the Act if he is an agriculturist though 
the mortgagor is not, and submitted that it would be anomalous 
to hold that he gets the same benefit when he is not an agri- 
culturist and the mortgagor is. We fail to see the anomaly. 
The Act entitles him to such benefit in the one case while, as 
already observed, it is the consequence of his purchase under 
the general law in the other. 

The appeal is dismissed with costs of respondent 12. 

K. S. Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :---SIR ALFRED Henry LionEL Leacu, Chief 

Justice AND Mr. Justice FLORWILL. 

Haji Abdul Kuthus Sahib (deceased) Appellants* (Appellants 


and others. and Nil) 
v. 
Inayathulla Sahib and others .. Respondents (Respon- 
dents). 


Provincial Insolvency Act (V of 1920), S. 44 (3)—Adjudication and later 
discharge of insobvent—One of the properties of insolvent transferred to his 
wife—Lawful transfer—Same property attached by a creditor before date of 
discharge—Whether after the date of discharge tt could be proceeded against 
in the hands of the wife of the insolvent. 

The first appellant had no assets and, his creditors had taken 
no interest in the insolvency proceedings after adjudication order had 


1. (1938) 2 M.L.J. 1068: I.L.R. 1939 Mad. 218. 
2 (1940) 2ML.J. 872: 52 L.W. 842. 
L.P. A. No. 16 of 1937. 8th November, 1940, 
e As 


Haji Abdul 
uthus 


v. 
Inayathulla 
Sahib, í 


Haji Abdul 
uthus 
Sabib 


v. 
Inayathulla 
‘Sahib. 


Leech, C. J. 
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been obtained: The result was that when he applied for discharge his 
application was unopposed. He was indebted to the estate of one H, who 
was represented in the present appeal, by the respondents. H had obtained a 
decree against the insolventand attacheda house belonging to him. Asa 
matter of fact the house had been transferred to the insolvent’s wife earlier 
to the date of both the adjudication as wellas the later discharge, and 
the transfer had been upheld as a lawful transfer. The house having been 
attached by H but not sold till the date of the discharge mentioned, on the 
question whether the house remained liable to be seized and sold after the 
date of discharge, 

Held, that the appellant ha@ been released, by reason of the statute, 
from all liability to pay respondent’s debt The creditors were not entitled 
to bring the house to sale, becance the wife of the insolvent was under no 
personal obligation to pay the debt and she did not come within any of the 
categories mentioned in sub-S. (3) of S. 44 of the Provincial Insolvency Act. 


. It is true that by reason of her earlier conduct she could not have prevented 


the property from being sold had a sale been held before the discharge but 
inasmuch as the debt beeame unenforceable by reason of the discharge, it 
followed that the right to proceed against the wife of the insolvent dis- 
appeared at the same time. 


Appeal under CL 15 of the Letters Patent from the judg- 
ment of the Hon’ble Mr. Justice Venkataramana Rao. dated 
14th December, 1936 and passed in A.A.A.O. No. 84 of 1935 
preferred against the order of the District Court, North Arcot 
dated 11th March, 1935, and made in Appeal No. 193 of 1934 
(E. P. No. 1174 of 1933 in O. S. No. 46 of 1923, District 
Munsif’s Court, Vellore). 


N. Srinivasa Aiyangar and R. Ramamoortht Atyar for 
Appellants. | 

N. Sitvaramakrishna diyar for Respondents. 

The judgment of the Court was delivered by 


The Chief Justice —This appeal raises the question of the 
effect of S. 44of the Provincial Insolvency Act. The first 
appellant was adjudicated an insolvent by the District Munsif 
of Trivellore on the 26th March, 1927 on a petition which had 
been presented on the 2nd October, 1926. The appellant appa- 
rently had no assets and as so often happens his creditors took 
no interest in the proceedings after the adjudication order had 
been obtained. The result was that when he applied for his 
discharge his application was not opposed and it was granted 
on the 8th February, 1928. The first appellant was indebted 
to the estate of one Habibulla Sahib, who is now represented 
by the respondents in this appeal. Habibulla Sahib had 
obtained a decree against the first appellant and on the 21st 
February, 1923, he attached a house as property belonging to 
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the first appellant. Asa matter of fact this property was 
the property of the appellant’s wife, Maimoona Bi Bi It had 
belonged to the first appellant, but on the 12th February, 
1923 he transferred it to his wife and it was held by this Court 
in other proceedings that the transfer was lawful. On the 24th 
July, 1927 Maimoona Bi Bi applied for the removal of the 
attachment on the ground that the property was hers, but her 
application was dismissed by the District Munsii of Vellore, 
who relegated her to a regular suit. She filed a suit, but on the 
date of the hearing she did not appear and it was dismissed with 
costs. Therefore, so far as the respondents’ execution procee- 
dings were concerned the house was liable to be seized and sold 
for the first appellant’s debt and it undoubtedly remained liable 
until the 8th February, 1928 when the first appellant obtained 
his discharge. The question which the Court is called upon to 
consider in this appeal is whether the house remained liable to be 
seized and sold after that date. The District Munsif held that 
the respondents were entitled to have the house sold and his 
decision was concurred in by the District Judge of North Arcot 
on appeal. The appellant then appealed to this Court and 
Venkataramana Rao, J., who heard it, decided that the. Courts 
below had correctly interpreted the law, but he gave a certificate 
permitting the filing of the present appeal under CI. 15 of the 
Letters Patent. 


S. 44 of the Provincial Insolvency Act reads as follows: 
“(1) Ao order of discharge shall not release the insolvent from— 
(a) any debt due to the Crown; 
(b) any debt or liability incurred by means of any fraud or fraudulent 
breach of trust to which he was a party; 
(c) any debt or liability in respect of which he has obtained forbea- 
rance by any fraud to which he was a party; 
(d) any liability under an order for maintenance made under S. 488 of 
the Code of Criminal Procedure, 1898. 
(2) Save as otherwise provided by sub-S. (1), an order of discharge shall 
release the insolvent from all debts provable under this Act. 
< (3) An order of discharge shall not release any person who, at the date 
of the presentation of the petition, was a partner or co-trustee with the 
insolvent, or was jointly bound or had made any joint contract with him or 
any person who was surety for him.” f 


Therefore unless a debt is of the nature of any of those set 


out in sub-S. (1) an order of discharge absolves the insolvent 
from liability to pay all his debts which were provable under 
the Act, but an order of discharge does not by virtue of sub- 
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S. (3) release third parties who are also liable. The section 
displays no ambiguity and by reason of,it the debt which the 
first appellant owed to the respondents became unenforceable by 
them. 

On the 8th February, 1928 the Court ordered the appel- 
lant’s discharge and as was pointed out in Thompson v. Coheni 
if the debt is gone the creditor’s right to seize in respect of it is 
also gone. In upholding the decision of the District Judge, 
Venkataramana Rao, J., considered that because Maimoona Bi 
Bi had allowed her suit to be dismissed for default, her property 
was liable to be sold in execution for the first appellant’s debt, 
notwithstanding the order of discharge. The learned Judge 
relied on the decision of Cornish, J., in Duraiswamy Pillai v. 
Arumuga Naicker?. In that case the appellant had attached 
before judgment property belonging to the respondent. The 
respondent nevertheless sold the property to a third person. 
Subsequently, the respondent was adjudicated an insolvent and 
the appellant proved his debt. As in the present case there were 
no assets, and in due course the respondent obtained his dis- 
charge. The appellant then sought to execute his decree against 
the property which he had attached. It was held that the effect 
of the sale to the third party, contrary to the provisions of 
S. 64 of the Code of Civil Procedure, was not to make the 
transfer absolutely void, and the property could be regarded as 
an asset of the debtor notwithstanding the transfer. The alienee 
had taken the property subject to the right of the appellant to 
sell it in execution. It is not necessary for us to consider whe- 
ther that case was rightly decided, because the facts are not 
similar to the facts in the present case. It is not a matter of a 
transfer of property after attachment. The transfer to 
Maimoona Bi Bi took place before the decree and long before 
the insolvency. ‘It was obviously because the property had been 
transferred to Maimoona Bi Bi that the Official Receiver in this 
case made no attempt to take possession. 

The position then is this. The appellant, by reason‘of the 
statute had been released from all liability to pay the respon- 
dents’ debt, but the respondents wish to enforce payment by the 
sale of the house belonging to Maimoona Bi Bi. In our opinion 
they are not entitled to do so, because Maimoona. Bi Bi herself 
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-was under no personal liability to pay the debt and'she did not 
come within any of the.categories mentioned in sub-S. (3) of 
S. 44 of the Provincial Insolvency Act. Itis true that by her 
conduct she could not have prevented the property from being 
sold had a sale been held before the discharge, but inasmuch as 
the debt became unenforceable by reason of the discharge it 
follows that the right to proceed against Maimoona Bi Bi’s 
house disappeared at the same time. If the debt were an 
existing and enforceable debt then the respondents could proceed 
with the attachment and bring the property to sale, butinasmuch 
. as the debt has gone the respondents are not in a position 
to take proceedings in execution. S, 44 prevents them. 

The result is that the appeal will be allowed with costs in 


this Court and before Venkataramana Rao, J., but each party 


will pay their own costs in the Court of the District Munsif and 
in the District Court. 

K. C. ae Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR ALFRED Henry LionEL’ Leaca, Chief 
Justice AND MR. JUSTICE KRISHNASWAMI AIYANGAR. 


The Official Receiver, Nellore --- Appellant*®* (1st Res- 
pondent) 


v. 
Nerella Venkiah and another -- Respondents (Appellant 
and 2nd Respondent.) 


Civil Procedure Code (V of 1908), O. 21, r.22—Scope and applicability 
—Insolvency of some judgment-debtors—O ficial Receiver—Right to object 
to sale. 

On 9th August, 1929, an application was filed for the adjudication as in- 
solvent of one L who was the father of five sons. 'L however died before 
the petition could be heard, but the petition was continued’ against his three 
major sons and an order for adjudication was passed against them on 24th 
November, 1930. On 16th November, 1934 a creditor filed a snit against all 
the sons for money owed by them on a promissory note which was a renewal 
of an earlier promissory note made by the father. The Official Receiver was 
not impleaded asa party though the creditor knew of the adjudication of the 
three elder sons. The suit was not defended and a decree was passed. The 
creditor instituted execution proceedings and attached certain immovable 
property belonging to the family. On 18th November, 1935 the property 
was sold by order of Court and purchased by a stranger. On 17th December, 
1935 the two younger sons applied for setting aside the sale on the ground of 
Material irregularity and fraud in the publication of the sale. The Official 
Receiver also filed a similar application and relied in addition on O. 21, r. 22, 
Civil Procedure Code under which he onght to have received notice of the 
ee O ee 
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execution proceedings but had not. The applications were rejected where- 
upon the Official Receiver alone preferred an appeal. 


Held, that in the circumstances the dispute was clearly one between the 
decree-holder and the Official Receiver as the representative of the insol- 
vent judgment-debtors, that S. 47 of the Code of Civil Procedure applied 
and gave the Official Receiver the right of challenging the sale in execution 
as the representative of the three insolvent judgment-debtors and therefore 
he was entitled to have his petition granted to the extent of the interest of 
the insolvents, by reason of the non-observance of O. 21, r. 22 Civil Pro- 
cedure Code. 


Appeal under CL 15 of the Letters Patent against 
the judgment and. order of the Hon’ble Mr. Justice 
Wadsworth dated the 16th August, 1939 and passed in A.A.A. 
O. No. 51 of 1937, preferred against the order of the District 
Court of Nellore, dated the 19th November, 1936 and made in 
C.M.A. No. 24 of 1936 preferred against the order of the Court 
of the District Munsif of Kavali in E.A. No. 1413 of 1935 in 
O. S. No. 350 of 1934. 

M. S. Ramachandra Rao and D. R. Krishna Rao for 
Appellant. 

Ch. Raghava Rao and T. K. Sundararaman for Respon- 
dents. , 

The judgment of ie Court was delivered by 

The Chief Justice :—On the 9th August, 1929 an application 
was filed in the Court of the Subordinate Judge of Nellore for 
the adjudication ‘in insolvency of one Lebakula Subba Reddi, the 
father of five sons. t He died before the petition could be heard, 


„but the petition was continued against his three elder sons and 


rightly or wrongly an order for adjudication was passed against 
them on the 24th November, 1930. On the 16th November, 1934 
the second respondent in this appeal filed a suit against the five 
sons for the money awed by. them on a promissory note, which 
was a renewal of an earlier promissory note made by the father. 
The second respondent did not implead the Official Receiver, 
although he knew of the adjudication of the three sons. The 
suit was not defended and in due course a decree was passed 
against the defendants, which resulted in the second respondent 
instituting , execution , proceedings, in the course of which he 
attached certain immovable property belonging to the family, 
On the 18th November, 1935 the property was sold by the order 
of the Court and purchased by the first respondent. On the 
17th December,.1935 the two younger sons applied to the Court 
for an order setting aside ‘the sale on the ground of material 
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irregularity and fraud in the publication of the sale, and at the 
same time a similar application was filed by the Official Receiver, 
who is the appellant in this appeal. The appellant also relied 
on the provisions of O. 21, r. 22 of the Code of Civil Procedure 
by reason of which he ought to have received notice of the exe- 
cution proceedings. It is common ground that no notice was 
served upon him. The District Munsif of Kavali, in whose 
Court the second respondent’s suit had been decreed and the 
execution proceedings conducted, held that there were no 
grounds for setting aside the sale and accordingly dismissed the 
petition. The two younger sons did not question the District 
Munsif’s decision, but the appellant did. He appealed to the 
District Judge of Nellore, who allowed the appeal. The 
District Judge considered that S. 47 of the Code of Civil Pro- 
cedure applied and that it gave the appellant the right of 


challenging the sale as the representative of the three insolvent | 


judgment-debtors. He set aside the sale on the ground that the 
insolvent judgment-debtors had no interest in the property, 
because it had devolved upon the appellant. The first respon- 
dent then appealed to this Court and his appeal was allowed by. 
Wadsworth, J. The-main reason given by the learned Judge 
for allowing the appeal was that the appellant was not the re- 
presentative of the insolvent judgment-debtors, but of their 
creditors and therefore he was not within the provisions of 
S. 47 of ‘the Code of Civil Procedure. 


We are of the opinion that the learned Judge erred in 
allowing the appeal. O. 21, r. 22 makes it obligatory on a 
decree-holder to serve notice of an application for execution on 
the legal representative of a party to the decree, or where the 
party to the decree has been declared insolvent, on the Official 
Assignee or the Receiver in insolvency. A Full Bench of this 
Court held in Rajagopala Aiyar v. Ramanujachariar! that a 
sale which has been held without the service of the notice re- 
quired by O. 21, r. 22 is void, and therefore if the appellant is 
to be regarded as a representative of a party to the decree he 
had the right to institute the petition which has given rise to 
this appeal and to have an order passed in his favour. It has 
been argued on behalf of the first respondent, the purchaser at 
the auction, that this is not a dispute between the representatives 
of the parties to the suit, but between the representatives of the 
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insolvent judgment-debtors, that is to say, a dispute between the 
representatives of one side. We cannot accept this contention. 
The appellant as the Official Receiver represents the insolvent 
judgment-debtors. Their interest in the property with which 
these proceedings are concerned devolved upon him. We 
disagree with the learned Judge that the appellant must be re- 
garded merely as the representative of the creditors and we are 
of the opinion that the fact that the first respondent claims 
through the judgment-debtors does not make the dispute one 
between the representatives of the judgment-debtors. It is 
obviously a dispute between the second respondent as the decree- 
holder and the Official Receiver who represents the interests of 
the insolvent judgment-debtors. What the appellant has com- 
plained of, and is complaining of, is not what the first respon- 
dent has done. He has throughout complained of the fact that 


. the second respondent has brought this property to sale without 


notice to him. Therefore the dispute is clearly between the 
decree-holder and the representative of the insolvent judgment- 
debtors which means that S. 47 has full application. The mere 
fact that the first respondent as the auction purchaser is affected 
by the proceeding will not make it any the less a dispute between 
one of the parties and the representative of the other parties to 
the suit. The appellant having the right of recourse to the 
Court by virtue of the provisions of S. 47 he is entitled to have 
his petition granted by reason of the non-observance of O. 21, 
T. 22. i 

The result is that the appeal will be allowed so far as the 
interest of the three insolvent judgment-debtors in the property 
is concerned. The District Judge set aside the sale with regard 
to the two non-insolvent judgment-debtors also, but here he 
erred. 

As the appellant has succeeded he is entitled to his costs 
throughout. . 

A memorandum of cross-objections has been filed by the 
first respondent but it has not been pressed and it will be dis- 
missed without costs. 


K.S. Appeal allowed. 


1] THE MADRAS LAW JOURNAL REPORTS. 573 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PrREseENT: -Sm ALFRED Henry LioneL LeracH, Chief 
Justice AND MR, JUSTICE KRISHNASWAMI AIYANGAR, 


Kuniyil Chandu .. Appellant* (Appellant) 
v. 
Mathiledath Sankaran and 
another .. Respondents (Respondents). 


Malabar Tenancy Act (XIV of 1930), S. 20—Scope—Eviction of tenant— 
Contract between parties before Act—Enforceability against ienani—Inter- 
pretation of Statutes. , 


The language employed in S. 20 of the Malabar Tenancy Act is plain and 
peremptory and prohibits a suit for eviction being instituted except on one 
or more of the several grounds specified in the section. There are no words 
showing an intention on the part of the legislature to save contracts entered 
into before or after the Act. Consequently a contract between the landlord 
and the tenant entered into before the Act and conferring a right of eviction 
on grounds other than those enumerated in S 20 cannot be enforced by the 
landlord. 


The primary rule by which Courts should be guided in the construction 
of a statute ig to consider first the words employed and ascertain their 
ordinary grammatical meaning. It is only where the words are ambiguous 
that it is permissible to look at the scheme of the Act or the language used 
in other parts of the statutetfor gathering the intention. 

Appeal under Cl. 15 of the Letters Patent against the 
judgment and decree of the Hon’ble Mr. Justice Patanjali 
Sastri, dated 30th August, 1939 and passed in S. A. No. 261 of 
of 1938 preferred to the High Court against the decree of the 
Court of the Subordinate Judge of South Malabar at Calicut 
in A. S. No. 67 of 1935 preferred against the decree of the 
Court of the District Munsif of‘ Calicut in O. S. No. 176 of 
1934. 


P. Govinda Menon for Appellant. 

Respondent not represented. 

The judgment of the Court was delivered by 

Krishnaswami Atyangar, J—This appeal arises out of a 
suit instituted by the appellant who is the owner of a paramba 
in South Malabar to evict the respondents fromit. Theparamba 
had been demised on kanom to the first respondent on the 31st 


May, 1927. A kychit of even date was executed by him and’ 


evidences the terms of the contract. The demise was for a 
period of 12 years, but was terminable earlier at the option of 
the appellant, on the happening of one or other of certain 
a A L S 
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conditions mentioned in the kychit. Those conditions are found 
stated in it in the following words: 

“Tf I keep the rent in arrears, or do any acts T, to you or if you 
are in need of the plot or if I quarry stones from the plot without your 


written consent thereto, I shall on demand by you surrender the plot to you, 
without raising any dispute whatever, or any plea as to the terms 


On the 3rd August, 1931, the appellant served a notice on 
the respondents demanding surrender of the paramba on the 
“ground that the first respondent had allowed the rent to fall into 
arrears and had also without his consent quarried stones from 
the demised paramba in direct violation of the terms 
of the kychit. The first respondent answered by a reply notice 
dated the 14th August, 1931, in which he denied that he had 
quarried stones from the paramba as alleged by the appellant 
but admitted that the rents had not been duly paid. He however 
promised to pay the arrears in three monthly instalments, and 
added that if the appellant wanted the paramba he was willing 
to surrender it after the monsoons, that is, at the end of six 
months, on payment to him of the kanom amount, and the 
value of the improvements effected by him. On the 21st 
February, 1934, the appellant instituted the suit out of which 
this appeal has arisen for recovery of the paramba on two 
grounds, namely: (1) that the first respondent, the kanomdar 
had failed to pay the rents in due time, and (2) that he had 
quarried stones from the demised paramba without the appel- 
lant’s consent. The second respondent, the mother of the 
first, was added as a party defendant on the ground that she 
was also residing on the paramba with the first respondent. 
The District Munsif who tried the suit found for the appellant 
on both points and accordingly granted a decree in his favour. 
The first respondent appealed to the Subordinate Judge of 
Calicut who reversed the decree of the District Munsif and 
dismissed the suit. He held that the first respondent had before 
suit made a tender of the arrears of rent sufficient in amount 
to negative the first ground put forward by appellant. As 
regards the second ground, he concurred with the District 


- Munsif in holding that the first respondent had in fact quarried 


stones from the paramba without the consent of the appel- 
lant, but held that even this ground, good and valid though it 
might have been before the Malabar Tenancy Act, 1930 came 
into force, has since become inoperative as a result of the 
provisions contained in S. 20 of that Act, In the -view 
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which the Subordinate Judge took, there was no cause 
of action for the suit,-and he therefore felt bound to reverse 
the decree of the District Munsif and dismiss the suit. Against 
this decision a second appeal was preferred to this Court. 
Patanjali Sastri, J., who heard it, concurred in the decision of 
the Subordinate Judge and the result was that this second appeal 
was also dismissed. The learned Judge, however, granted leave 
for an appeal being preferred under CL 15 of the Letters Patent, 
and this appeal has accordingly been filed. 

On a consideration of the relevant provisions of the Act, 
Patanjali, Sastri, J., has accepted the view of the Subordinate 
Judge that a landlord in Malabar cannot maintain a suit for the 
eviction of a kanomdar except on one or more of the several 
grounds enumerated in S. 20 of the Act. In his opinion a con- 
tract between the parties which confers a right of eviction on 
grounds other than those enumerated in the section, has been 
rendered ineffectual as the Legislature intended that all stipula- 
tions between the parties whether made before or after the Act, 
should be superseded if they run counter to the provisions con- 
tained in the section. In other words, a contract between the 
parties cannot avail the landlord if he cannot bring himself 
within the section. 

Section 20 of the Malabar Tenancy Act, 1930 reads as 
follows: or | 

“No suit for eviction of a customary verumpattamdar, kuzhikanomdar 
or kanomdar shall lie at the instance of his landholder except on the follow- 
ing grounds.” : 

Six grounds are enumerated in the section of which it is 
only necessary to refer to one, namely, that mentioned in CL (2), 
which confers a right of eviction if the tenant had intentionally 
and wilfully committed such acts of waste as would impair 
materially and permanently the value or utility of the holding 
for agricultural purposes. In the present case the Subordinate 
Judge has found as a fact—ani this finding is binding on us 
that though the respondent did quarry stones from the paramba, 
his action was not such an act of waste as can be said to have 
materially or permanently impaired the value of the holding for 
agricultural purposes. That being so, the act complained of 
cannot be held to attack the provisions of the clause referred to, 
and furnish a ground of eviction. In fact the appellant con- 
cedes this position but only argues that his rights such as they 
were under the kychits should not be held to have been preju- 
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dicially affected by anything contained in an enactment of a 
later date, in the absence of express words to the contrary. 


Weare clearly, of opinion that this contention cannot be 
supported, The language employed in S. 20 is plain and per- 
emptory and prohibits a suit for eviction being instituted except 
on one or more of the several grounds specified in the section. 
There are no words showing an intention on the part of the 
Legislature to save contracts entered into before or after the 
Act. On behalf of the appellant our attention was called to the 
difference between the wording of S. 20, and that of Ss. 10, 22 
and 32 of the Act in which the following words, “notwithstand- 
ing any contract to the contrary” occur at the commencement. 
The point sougtt to be made was that the omission of these 
words in S. 20,.shows that it was not the intention of the Legis- 
lature to abrogate the contract of parties. It was argued that 
whenever the Legislature intended that the terms of such a 
contract should be nullified it has taken care to use apt 
language to express such an intention; whereas in S. 20, the 
section with which we-are now concerned, such words are con- 
spicuous by their absence. It is to be observed that the primary 
rule by which we should be guided in thé construction of a 
statute is to consider first the words employed and ascertain 
their ordinary grammatical meaning. It is only where the 
words are ambiguous it is permissible to look at the scheme of 
the Act or the language used in other parts of the statute for 
gathering the intention. ‘We are unable to see any ambiguity in 
the words of S. 20 and it is therefore unnecessary to compare 
and consider the meaning of the language employed in other 
parts of the statute. Its effect in our judgment is to supersede 
and nullify all contracts which recognise a right of eviction in 
the landowner contrary to the terms of the section. Learned 
counsel for the appellant relied in support of his argument on a 
decision of a Bench of this Court in Mura Kasim Rowither v. 
G. F. F. Foulkes, which turned on the language of Ss. 9, 151 
and 187 of the Madras Estates Land Act, 1908. That was a 
case where a landholder sued to evict a ryot on the ground that 
the ryot had used the land in a manner calculated to impair its 
value for agricultural purposes. lt was found that there was a 
contract; or what amounted to it, between the parties which 
permitted the tenant to use the land in the way in which he did, 
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though the result of such user was to produce the consequences 
mentioned. It was held that such a term conferring as it did, a 
benefit upon the tenant was not affected by anything contained 
in S. 15! or S. 187. The principle underlying this decision can 
have no application to a case such as the present. One of the 
objects, perhaps the main object of this Act, as it is of the 
Malabar Tenancy Act, was to secure a fixity of tenure for 
tenants, and to protect them against arbitrary evictions by the 
superior proprietor. Freedom of contract was interfered with 
not for the benefit of the landholder, but for the benefit of the 
tenant, because it was the tenant who was not in a position to 
contract on equal terms with the proprietor, and it was he who 
required protection and not the proprietor. The learned Judges 
who decided Afura Kasim Rowiher v. G. F. F. Foulkes!, were 
therefore, warranted in holding, as they did, that Ss. 151 and 
187 of the Madras Estates Land Act did not operate 
to the prejudice of rights conferred on a tenant by the 
landholder by a contract entered into between them. We 
do not see how this decision can help the appellant. We 
are not in this case concerned with a contract containing a term 
intending to operate for the benetit of the tenant as in the case 
quoted, but with one conferring privilege on the owner of the 
land. 

We are of opinion that the decision of the learned Judge 
who decided the second appeal is right. The appeal is accord- 
ingly dismissed witb costs of the first respondent. 

B. V. V. Appeal dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT—SIR ALFRED Henry LionEL Leac, Chief 
Justice AND MR. Justice HAPPELL. 
C. D. Parthasarathy ... Appellani* (Claimant). 
v. ‘ 
The Madras Publishing House Ltd. 
through its liquidator T. T. Vija- 


yaraghavan and others .. Respondents (Official 
Liquidator, Petitioner & 
Mortgagee). 
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Companies Act (VIT of 1913), S. 230 (1) (b) and (2)(b) —Liguidation— 
Preferential claim for salary of employee—Floating charge over book debis 
of company—Priority over. i 


On the winding-up of a company, an employee is by virtue of S. 230 (1) 
(b) and (2) (b) of the Companies Act entitled, in respect of arrears of 
salary to the extent of Rs. 1,000, to priority of payment as against the 
holder of a floating charge created by a debenture over the book debts of 
the company, from the proceeds of such book debts. 


In re Lewis Merthyr Consolidated Collieries, Lid. Lloyds Bank Lid. 
v. The Company, (1929) 1 Ch. 498, followed. 

Appeal from the order of the Hon’ble Mr. Justice Gentle 
dated the 25th July, 1940 and passed in the exercise of the 
Ordinary Original Civil Jurisdiction of the High Court in 
Application No. 241 of 1940 in O. F. No. 328 of 1939. 

P. S. Narayanaswams Aiyar for Appellant. 


T.T. Vijayaraghavan, S.V. Shenoy and C. R. Rajagopala- 
chariar for Respondents. 


The judgment of the Court was delivered by 


The Chief Jusiice—This appeal raises a question of 
priority in the distribution of the assets of the Madras Publi- 
shing House Ltd., which by an order of this Court went into 
compulsory liquidation on the 12th January, 1940. The assets 
of the company were mortgaged or charged to the third respon- 
dent under a registered deed dated the 31st August, 1937. By 
that deed all the immoveable properties, the machinery, plant, 
stock-in-trade, fixtures, fittings and other chattels were 
mortgaged to the third respondent and he was given a 
floating charge over the book debts of the company. The 
properties which were subject to the mortgage were described 
in separate paragraphs and there was a separate paragraph 
with reference to the floating charge over the book 
debts. The properties which were subject to the mortgage 
were by an order of the Court sold to the mortgagee for 
Rs. 1,89,000 which amount was set off against the mortgage- 
debt. At a later stage the book debts of the undertaking were 
sold to him for Rs. 20,994 and this was also set off against the 
mortgage-debt. The appellant says that by virtue of S. 230 of 
the Indian Companies Act the Court had no power to sell the 
book debts to the mortgagee without providing for the priorities 
provided for in that section. The appellant was the Secretary 
of the company and he says that at the date of the liquidation 
there was due to him by way of salary a sum of Rs. 2,400. 
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S. 230 (1) (b) says that in a winding-up there shall be 
paid in priority to allsother debts, the wages or salary of any 
clerk or servant in respect of service rendered to the company 
within the two months next before the date of the winding-up, 
not exceeding one thousand rupees for each clerk or servant. 
Sub-S. 2 (b) provides that the debts in respect of which 
priority is given by sub-S. (1) shall so far as the assets of the 
company available for-the payment of general creditors are 
insufficient to meet them, have priority over the claims of holders 
of debentures under any floating charge created by the company, 
and be paid accordingly out of any property comprised in or 
subject to the charge. In other words, a person or a company 
entitled to a floating charge created by a debenture is postponed 
to a clerk or servant to the extent stated in sub-S. (1). 


The appellant’s case is that as the third respondent has only 
a floating charge over the book debts he is entitled to have the 
book debts realised and out of the proceeds to be paid Rs. 1,000 
before the third respondent receives anything from this source. 
This was not the claim advanced before Gentle, J., who heard 


the appellant’s petition. Before the learned Judge the appellant | 


boldly asserted that he was entitled by virtue of S. 230 to 
priority over the third respondent in respect of all assets of the 
company, including those assets which are admittedly subject to 
the registered mortgage. The learned Judge rightly rejected 
this contention, but he did not consider whether the appellant’s 
case with regard to the book debts stood on a different basis. 
He did not consider this question as it was not raised before 
him. It has been raised in the memorandum of appeal and the 
Court must consider it. 


S. 230 makes it quite clear that where there is a floating 
charge created by a debenture the debenture-holder does not get 
priority over the debts contemplated in sub-S. (1). In the past 
there has been a great deal of discussion as to what the word 
‘debenture’ implies, but itisnotnecessary to decide on a definition 
here because it is accepted by all parties to this appeal that the deed 
created by the company in favour of the third respondent is a 
debenture within the meaning of the section. InIn re Lewis 
Merthyr Consolidated Collieries, Lid. Lloyds Bank Lid.v. The 
Company1, the Court of Appeal had to consider the effect of a 


1. (1929) 1 Ch. 498. 
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debenture which created a fixed first charge on certain assets of 
the company anda floating charge on other assets. It was held 
that the priority given by S. 107 of the Companies (Consolida- 
tion) Act,1908, is, in such acase, given in respect of assets sub- 
ject to the floating charge but no: in respect of assets which, are 
subject to the fixed charge. The fixed charge and the floating 
charge are separable. In the present case, we have certain fixed 
charges and we have a floating charge in respect of the book debts 
of the company and as that charge was still a floating charge at 
the date of the winding-up the provisions of S. 230 apply. In 
these circumstances the Court had no power to sell the debts to 
the third respondent, ignoring the provisions of S, 230. 

The appellant’s claim is not admitted and therefore the 
question whether he is entitled to rank as a creditor for 
Rs. 2,400 or for any part of that sum remains to be decided. 
In view of our decision the case will be remanded to the 
Original Side for the determination of this question. If the 
appellant succceds in establishing his claim he will be entitled 
to be paid out of the proceeds of the book debts to the extent 
of Rs. 1,000, and any lesser sum proved will stand on the same 


‘basis. If necessary, there will be a re-sale of those assets. 


The question how the appellant’s claim should be satisfied, 
supposing he establishes it, willbe left to the Original Side to be 
decided in the light of this judgment. The appellant’s rights, 
whatever they may be, will, of course, be subject to the rights 
of the liquidator under sub-S. (3) of S. 230. 

The appellant has succeeded but we do not think that he is 
entitled to an order for costs. If he had raised before Gentle, 
J., the question which he has raised now, this appeal would 
have been avoided. The costs allowed in the Court below will 
stand. 

K. S. ; * Appeal allowed- 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTICE KING. 


Subbiah Ambalam Servai ... Petitioner*™ (Plaintiff) - 
v 
Unnamalai Achi and others ... Respondents (Defen- 
. dants 1 to 3). 





* C. R. P. No. 55 of 1939. 17th January, 1941. 
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Limitation Act (IX of 1908), S. 22—Swit against estate of deceased, re- 
presented by his widow—Suit filed on the last date of limitation—Subsequent 
knowledge of the existenct of executors under a will of the deceased— 
Executors later unpleaded as parties—Suit whether barred, in the circum- 
slances. 

In a suit by the plaintiff to recover a certain amount filed on the last day 
of limitation against the estate of the deceased represented by his widow, it 
was found later that a will had been left by the holder of the estate in which 
two persons were appointed as executors. The plaintiff therefore made them 
second and third defendants to the suit afterwards. On the question 
whether the suit was barred by limitation by reason of S. 22of the Limita- 
tion Act, ` 

Held, that S. 22 of the Act did not apply to the present case and that the 
suit was brought within time. 

If a suit had been bona fide brought by the plaintiff against the person 
whom he reasonably thought to be the legal representative, the estate was 
sufficiently represented by the person; therefore, if at one time in 
the same suit one defendant who was not the real representative was 
impleaded,and at another time the rightful legal representatives, the 
executors in this case, were also impleaded, the same estate had been repre- 
sented throughout the suit. The fact that the rightful legal representatives 
were actually impleaded after the time for limitation was over would not, in 
the circumstances, bar the suit. f 

Sanna Govappa v, Rodda Sanna Govappa, (1928) 30 L.W. 778: and 
Chathurbujadoss Kushaldoss and Sons v. Rajamanicka Mudaliar, (1930) 60 
M.L.J. 97 followed. 

Northern Bank v. Ramachander, A.I.R. 1932 Lah. 314 distinguished. 

Petition under S. 25 of Act IX of 1887' praying that the 
High Court will be pleased to revise the decree of the Court of 
the District Munsif of Devakottai dated the 29th July, 1938 and 


passed in S. C. S. No. 744 of 1937. 

S. Venkatesa Aiyangar for Petitioner. 

V. Ramaswami Aiyar and V. Seshadri for Respondents. 

The Court delivered the following 

JupGMENT.—The petitioner in this case sued in the Court 
of the District Munsif of Devakottai to recover a sum of 
Rs. 150 which was entrusted by him at Penang on the 24th 
November, 1934 with one Mariappan, the agent of Ramaswami 
Chettiar, for the purpose of remitting that money to British 
India. The suit was filed on the 24th November, 1937 on the 
last day permitted by limitation on the assumption that the 
limitation began to run from the date of the entrustment. 
Ramaswami Chettiar was then dead and his widow was 
impleaded as defendant and a decree was sought for against the 
assets of .Ramaswami Chettiar in her hands. While the suit 
was pending, it was brought to the notice of the plaintiff that 
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Ramaswawmi Chettiar had left a will executed on the 17th of 
September, 1936 in which two persons were appointed as exe- 
cutors of his estate. Thereupon an application was madeby the 
plaintiff to implead these executors as defendants 2 and 3 and 
on the 6th July, 1938 they were duly impleaded. 


The only point which requires decision in this petition is 
whether the claim of the plaintiff is barred by limitation as 
against defendants 2 and 3. The learned District Munsif has 
held that the suit is barred by limitation and in so holding he 
relies upon the language of S. 22 of the Limitation Act which 
runs as follows: 

“ Where after the institution of a suit, anew plaintiff or defendant is 
substituted or added, the suit sball, as regards him, be deemed to have been 
instituted when he was so made a party.” 

The question, therefore, for me to decide is whether S. 22 
has been rightly applied by the learned District Munsif to the 
facts of this case. Clearly if the second and third defendants 
are new defendants within the meaning of S. 22, the suit was 
barred on the date when they were ordered to be impleaded. 
But it is argued for the petitioner that they are not really new 
defendants, but merely new representatives of the same estate 
which was already. represented by the impleading of the frst 
defendant at the time when there was no bar of limitation. It 
seems to me that this argument must prevail. It is quite clear 
that the plaintiff in the present suit was not suing either the 
first defendant or the second and third defendants in their per- 
sonal capacity. Although it is true that the estate of a decease 
person must be represented in any suit by some living person, 
the real defendant in this suit may rightly be said to be the 
estate of Ramaswami Chettiar. It was Ramaswami Chettiar 
who was plaintiff’s debtor and plaintiff seeks to recover the. 
amount of the debt from whosoever may represent Ramaswamt 
Chettiar’s estate. It seems to me reasonable therefore, on 
general principles to argue that as the first defendant and defen- 
dants 2 and 3 were all impleaded as representing Ramaswamr 
Chettiar’s estate, there is in essence the same defendant 
throughout. 

It is, however, argued for the respondents here that if a 
wrong legal’ representative is impleaded, the estate against 
which the suit is laid cannot be said to be properly represented 
and therefore is not represented at all. On the facts of the 
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present case, it would follow that the estate of Ramaswami 
Chettiar was never represented until defendants 2 and 3 were 
added. Therefore, the estate of Ramaswami Chettiar was 
sued against for the first time on a date when the- suit was 
barred by limitation. This argument cannot be upheld in the 
face of two decisions of Benches of this Court, Sanna Govappa 
v. Rodda Sanna Govappal and Chathurbujadoss Kushaldoss & 
Sons v. Rajamantcka Mudaliar#. These decisions are directly in 
point, although in one sense they do not deal with exactly the 
same question. They are cases in which a decree had already 
been granted against the estate of a deceased person represent- 
ed by a legal representative who turned out after the decree not 
to have been the rightful legal representative of the deceased. It 
was held in both these cases that if the suit had been bona fide 
brought by the plaintiff against the person whom he reasonably 
thought to be the real legal representative, the estate was 
sufficiently represented by that person, and the decree, in the 
absence of anything to suggest fraud or collusion, was binding 
upon the true legal representative. It follows on an analysis 
of those cases that whoever may be impleaded as the represen- 
tative of an estate—if impleaded bona fide—the estate is repre- 
sented. Therefore, if at onetime in the same suit one defendant 
who is not the real representative is impleaded, and at another 
time the rightful legal representatives are also impleaded the 
same estate has been represented throughout the suit. It is true 
that there are two cases cited before me, which hold that in 
circumstances similar to those with which I am now concerned, 
a suit would be barred by limitation. One of these is Kavasji 
Sorabji v. Barjorji Sorabyi3, a decision given so long ago as 
1873. This decision deals with S. 14 of the Limitation Act then 
in force and not with S. 22. There is also a decision reported in 
Northern Bank v. Ramachander*. But it is significant that the 
learned Judges in that case gave as their final and clinching 
reason for their decision that a decree passed without the addi- 
tion of the true legal representative to the estate of a defen- 
dant could in no manner have been binding upon that legal 
representative. That is directly contrary to the decisions of 
this Court in Sanna Govappay. Rodda Sanna Govappal and 
Chathurbujadoss Kushaldoss & Sons v. Rajamanicka Mudaliar2 





“1, (1928) 30 L.W. 778. 2. (1930) 60 MLL.J. 97. 
3, (1873) 10 Rom. H.C.R. 224. 4. AJR. 1932 Lah. 314, 
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to which I have already referred. Icannot therefore be asked in 
disposing of this petition to follow this ruling of the Lahore 
High Court, and with great respect I see no reason why I 
should follow the decision of the Bombay High Court which 
does not apparently seem to have been followed during the long 
interval which has elapsed since 1873. 


I have also been referred by the learned advocate for the 
respondents to two Madras cases. , Seerangathun: v. Bava 
Vaithilinga Mudaliart and Venkiasubbamma v. Pulipulla 
Reddy? in which S. 22 has been applied. In Seerangathuns 
v. Bava Vaithilinga Mudaliar! plaintiff who was one of the 
executors under a will brought a suit on behalf of the 
estate of the deceased testator. He did not join with him the 
other executor nor did he implead him as a defendant. 
Finally the co-executor was impleaded as a defendant on 
a date on which the suit would have been barred by limitation. 
It was held in Seerangathuni v. Bava Vaithilinga Mudaliar1, 
that as the sixth defendant had not been impleaded within time, 
the suit must be barred. In Venkatasubbamma v. Pulipulla 
Reddy, a suit was filed by the daughter of a deceased person 
claiming as heir to him. On an inspection of the will of the 
deceased, it was discovered that another person was appointed 
executor and therefore the executor alone was competent to file 
the suit. The executor was then added as an additional plain- 
tiff but at’ the time when the executor was added, the suit was 
barred by limitation. It was held that S. 22 applied to this 
case and plaintiff’s suit was barred. It seems to me that these 
rulings have nothing to do with the particular problem before 
me. They are both cases—as will be seen—of plaintiffs who 
have filed suits which they were incompetent to file. It cannot 
be denied that when a plaintiff, claiming to be the representative 
of a deceased person, files a suit, he is filing it as an individual 
and that anybody else who is joined in the suit later must be a 
separate individual from him. Clearly therefore S. 22 applied 
and a second plaintiff or any person who ought to be a plaintiff 
or impleaded as a formal defendant is a new plaintiff or a new 
defendant within the meaning of that section. There is no case 
here of an estate as such suing for any benefit. Where, how- 
ever, a plaintiff, as in this case, is suing to recover money on 





1. (1921) 40 M.L.J. 532. 2. ALR. 1925 Mad. 917. 
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the allegation that. the money was a debt due to him by a 
deceased person, and shat it should be paid by the legal repre- 
‘sentative of that deceaged person if his estate’has come into his 
hands, he is in essence suing not the representative as an 
individual but the estate. As already mentioned, an analysis 
of the principles upon which Sanna Govappa v. Rodda Sanna 
Govappat and Chathurbujadoss Kushaldoss & Sons v. Raja- 
manicka Mudaliar2, were decided makes it clear to my mind that 
where in the same suit first one legal representative and then 
another is impleaded, the estate which is the object of the suit 
has been represented throughout and there is no change < of 
defendants in the real sense of the word. 

I hold accordingly that S. 22 does not apply to the present 
-cace and_that the suit was brought within time. The decree of 


ERRATA 


(1941) 1 M. L. J. Reports P. 573. 
For “Respondent not represented” substitute 
manian for first Respondent.” 


“S, R. Subra- 





to the contrary and it seems to mẹ extremely probable that any 
contention of this kind contesting the honesty of the plaintiff 
must necessarily have been raised during the proceedings for 
the adding of defendants 2 and 3 to the suit. The affidavits 
‘Aled in connection’ with those proccedings are not available 
‘before me at the present time. But it'seems to me reasonable 
to argue’that if the Court had. any reason to, suspect that the 
plaintiff had known of the existence of defendants 2 and 3:as 
the. executors of Ramaswami Chettiar at the time when he filed 
his suit, it would never have permitted these defendants to be 


_impleaded at al: I am not prepared in these circumstances to 


accept the contention of. the learned advocate for the respon- 
dents that the suit should be remanded to the District Munsif 
for a further finding’ on the point of limitation to depend upon 
the finding whether the action of the plaintiff i in filing the plaint 
only against the’ first defendant was or was not bona fide. 
I am convinced, as I say, that it must have been bona fide in 
this sense. All other defences to the suit have been duly 
‘considered and found against the defendants by -the learned 
District Munsif. 


1. (1928) 30 LW. 778. 2 (1930):60.M-L. J-97. 
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It follows therefore that in allowing this petition, a decree 
must be granted to the plaintiff with costs throughout against 
defendants 2 and 3 payable out of the estate of Rawaswami 
Chettiar with interest at six per cent. per annum from the date 
of plaint to the date of realisation. 


K. C. Petition alowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE KING AND MR. JUSTICE PATANJALE 
SASTRI 


R M.G. Subramania Aiyar ... Appellani* (Plaintiff) 


v. : 
Ulagalumperumal Sethurayar and ... Respondents (Defen- 
others dants and Nil.) 

Receiver in management during the pendency of succession suit relating 
to animpartible estate—Receiver borrowing money on promissory note for 
paying peishkush—Suit on pronote—Whether creditor can get decree against 
estate. 

Where a receiver in management of animpartible Zamindari during the 
pendency of a succession suit relating thereto borrowed money on a promis- 
sory note for paying peishkush due to Government in respect of the estate 
and in a suit on the note, the creditor sought to obtain a decree not merely 
against the maker personally but also against the estate, 

Held: that (1) A decree can be given against the estate only to the 
extent of any indemnity which the receiver may have against it, no charge 
having been created in favour of the creditor at the time of the borrowing. 

(2) The principle of the Full Bench decision in 42 Mad. 185 by which the 
estate of a minor could be bound by a debt incurred by his guardian could 
not be extended to the case of adebt incurred by a receiver appointed by a 
Court, merely because the estate belonged to a Hindu and the debt was in- 
curred for the benefit of the estate. 

(3) The estate cannot be bound on the principles of justice and equity 
that one who has enjoyed a benefit should also be bound by the obligation 
created by the arrangement under which such benefit was derived. 

Mokhari Bibi v. Shyama Bibi, (1903) LL.R. Cal. 937 dissented from. 

(4) The creditor will not be entitled to be subrogated to the first charge 
available to Government in respect of peishkush. 

Chengalvaroys Reddi v. Udai Kavour, A,I.R. 1936 Mad. 752 explained. 

Appeal against the decree of the Court of the Subordinate 
Judge of Tinnevelly in O. S. No. 33 of 1933. 

T.M. Krishnaswami Aiyar and P. N. Appuswami Aiyar 
for Appellant. , f 

S. Venkataraman, A. Swaminatha Aiyar and N. Raja- 
gopala Aiyangar for Respondents. ` 


* Appeal No. 243 of 1934. 20th December, 1940. 
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The judgment of the Court was delivered by 


Patanjali Sastri, -—The only question for determination 
in this appeal is whether the appellant is entitled to a decree 
against the estate of Urkad to which the 3rd respondent has 
been held entitled to succeed. 


The appellant advanced a loan of Rs. 5,000 to the first res- 
pondent who executed a promissory note (Ex. A) for the 
amount. ‘The sum was borrowed for the purpose of paying 
the peishkush which fell due in respect of the Zamindari when 
it was under the management of the first respondent as recei- 
ver appointed by the Court during the pendency of a succession 
suit relating to the Zamindari. That suit (O. S. No. 93 of 
1929 in the lower court) was instituted by the 3rd respondent 
as the widow of the late Zamindar for recovery of the estate 
from the first respondent who had taken possession thereof 
asserting title thereto as the step-brother of the deceased. The 
suit ended in a decree in favour of the third respondent and the 
first respondent preferred an appeal to this Court. During the 
pendency of the appeal the second respondent was appointed as 
receiver to manage the estate and he continued in such manage- 
ment until the third respondent having finally succeeded in the 
litigation took possession of the Zamindari. The appellant 
brought the suit out of which this appeal arises for recovery of 
the amount of principal and interest due under the promissory. 
note from the first respondent personally and from the assets of 
the estate in the hands of the 2nd respondent who was the 
Teceiver at the time. The latter having since been discharged 
from the receivership and the widow having taken possession of 
the Zamindari as the successful claimant as aforesaid she was 
brought on record as the 3rd respondent in this appeal and a 
decree i8 now sought against the estate in her hands. The 
Court below passed a decree against the first respondent 
personally and against the assets of the estate to the extent to 
which he (the first respondent) has a right of indemnity as 
receiver against that estate. Not satisfied with a decree in this 
form, the appellant has brought this appeal claiming payment 
out of the estate irrespective of the first respondent’s indemnity 
and the question is whether the claim is sustainable. 

The promissory note which has been marked as Ex. A is 
in the following terms :— 

“Promissory npte executed on the 3rd June, 1930, corresponding to the 
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2ist Vaikasi of 1105 Andu in favour of R.M.K. Subramaniya Aiyar Avergal, 
son of R. M. Ganapathi Aiyar Avergal, who is keeping hundiyal shop at 
Tinnevelly Bridge Railway Station, Tinnevelly Taluk, by the son of Zamin- 
dar Avergal, Kotilinga Sethu Rayar, and the Zamindar of Oorkadu and the 
present receiver of the said Zamin. vis. U. K. Ulagalum Perumal Sethu 
Rayar Avergal, Kshatrapathi Avergal, residing in Oorkadu Cusba, Oorkadu 
Zamin, Ambasamudram Taluk, is as follows :— 


For payment of Zamin peishkush urgently due to the Government, the 
sum borrowed on this date in cash from you, is Rs 5,000. I shall on 
demand pay you or order in cash the same together with interest thereon at 
1 percent. per mensem, and get back this note. 


U.K. C Serau Rayar, 
Kshatrapathy, 
3—6—1930.” 

Now, the 1st respondent has preferred no appeal challenging 
the personal decree passed against him by the Court below and 
the question whether the terms of the instrument are such as to 
exclude his personal liability does not arise and was not argued 
before us. Mr. T. M. Krishnaswami Aiyar’s contention on 
behalf of the appellant was that in addition to the personal 
liability of the 1st respondent, the assets of the estate of which 
he was the receiver at the time of the borrowing, into whoso- 
ever hands they might have passed on the termination of the 
litigation, were liable for the amount due on the note as the 
debt was one properly incurred by the receiver in the course of 
his management, for a necessary purpose, namely, the payment 
of the peishkush due to the Government on the Zamindari. 
Mr. Krishnaswami Aiyar based the appellant’s right to such 
relief on three grounds. First, he argued that the principle of 
the Full Bench decision in Ramajogayyav. Jagannadham} which 
has been followed in later decisions such as Annamalai v. 
Muthuswamy?, should be applied to the facts of the present 
case. That wasa case where a guardian of a Hindu minor 
entered into a contract for a necessary purpose such:as, under 
the Hindu Law would support an alienation of the minor’s 
estate, and a Full Bench of this Court while recognizing that a 
guardian cannot bind his ward by a personal covenant to pay 
held that under the personal law applicable to the minor, namely, 
the Hindu Law, a decree could. be passed against the minor's 
estate in the hands of the guardian. It is difficult to see how 
this principle can be invoked in the case of a debt incurred by a 
receiver appointed by a Court although such debt was incurred 





1, (1918) 36 M.L.J, 29: LL.R. 42 Mad. 185 (F.B.) 
2. (1939) 1 ML.J.992: LL.R. 1939 Mad. §9L 
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for the benefit of the estate in his management and such 
estate belongs to a Hindu. It was suggested that the 
principle ‘of Hanumanpersad’s casel, on which the Full 
Bench decision was based having been applied to cases of 
debts incurred by widows, managers of temple, Matathipa- 
thies and such other limited proprietors, might appropriately be 
extended to a case like the present of a debt incurred by a Court 
receiver in management. We are unable to appreciate this 
argument. What was held in Hanumanpersad’s case}, was 
that a guardian of a Hindu minor has the power to raise money 
by mortgaging or selling the estate of the minor for purposes 
which the Hindu Law recognises as necessary or beneficial for 
the minor, and the same test has been applied in judging the 
binding character of alienations effected by limited owners like 
a Hindu widow, Matathipathies etc. It is difficult to see how 
these decisions lend any support to the argument that a creditor 
who lends moneys to a Court receiver. without a charge on the 
estate in his hands is entitled, nevertheless, to a decree against 
such estate to whomsoever it may ultimately be adjudged 
to belong. Even in the case before the Full Bench, we may 
observe that considerable difficulty was felt in discovering the 
true legal basis on which a decree against a minor’s estate could 
be passed on his guardian’s covenant to pay. Wallis, C.J., 
inclined to the view that no basis for such a decree existed 
apart from the guardian’s right of indemnity against the estate 
which could in an appropriate case be made available to a cre- 
ditor. The majority (Ayling and Seshagiri Aiyar, JJ.), how- 
ever, were of opinion that such a basis could be found in the 
Hindu Law which was the personal law applicable to the minor 
in that case. The case bears no analogy to the present and we 


are wholly unable to appreciate the argument that the principle 


is applicable to a loan contracted by a receiver merely because 
the estate for the benefit of which it was borrowed belongs to 
a Hindu. 

Mr. Krishnaswami Aiyar then broadly contended that a 
loan contracted by a receiver for purposes sanctioned by the 
Court whether before or after the borrowing is binding on the 
estate which has been benefited by it, and on the principles of 
justice, equity and good conscience, the creditor should be given 
a decree against the estate into whosoever hands it may ulti- 
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mately have passed. Reliance was placed upon the decision of 
Sale, J., in Mohari Bibi v. Shyama Bibs, which no doubt sup- 
ports the contention. The learned Judge observed— 

“I do not think that it is necessary to resort to the doctrine of the cre- 
ditor’s right to the benefit of the receiver’s indemnity as a foundation for 
the right to sue the estate for a debt incurred by the receiver. 

A right to maintain sucha suit is, in my opinion, founded on the just and 
equitable principle that as the acts of a receiver so long as they fall within 
his authority are the acts of the Court, the estate cannot be permitted to 
enjoy the benefit of those acts without being held responsible for the obliga- 
tions arising out of them.” 

No authority is quoted in support of this broad proposition 
but the learned Judge refers to an observation of Rigby, L.J., 
in Burt, Boulton and Hayward v. BulB: 


“The Court could never have intended by its action to bring about such 
a State of things as that a business might be carried on perhaps for years 
and then, owing to failure of the assets, all the creditors should go without 
payment.” 

With all respect, we-are unable to see how this observation 
supports in any way the proposition enunciated by the learned 
Judge. The observation was intended, as a reference to the 
context clearly shows, to support the inference that in such 
circumstances the receiver intended to pledge and the creditors 
to trust the receiver’s personal credit. For, the learned Judge 
(Rigby L.J.,) said: 

u | ..the intention is that the receiver and manager soappointed should 
appear to the world as the person carrying on the business in the usual way, 
making himself personally liable on all contracts, except in cases where there 
might be a special stipulation to the contrary, and looking for - indemnity to 
the assets’or the persons for whose benefit ultimately the business was 
carried on. It would be impossible for a tradesman in the ordinary course 
of business to ascertain for whose benefit the business was carried on, or 
what funds might be available and I do not think that the Court can be sup- 
posed to have intended by their action to place people in such a predicament.” 


In the same case, Lord Esher, M.R., explained the position 
of a receiver thus: 


“The incidents of his relation tothe Court are such as would, if they 
existed as between him and an ordinary person, constitute him an agent for 
such person; butitis of course impossible to suppose that the relation of 
agent and principal exists between him and the Court. What is the inference 
that necessarily arises? It must be that the intention is that he shall actin 
pursuance of his appointment on bis own responsibility and not as an agent, 
because otherwise nobody will be responsible for his acts. The company 
cannot be liable, for he is not their agent and the Court clearly cannot be 
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liable. Therefore any orders which he may give under such circumstances 
as manager must prima facie be taken tobe orders given on his own res- 
ponsibility and credit.” s 


Sale, J, draws a distinction between a creditor’s dealing 
with executors and trustees carrying on business for the benefit 
of the estate in their hands and his dealings with a receiver 
acting under orders of the Court but no such distinction was 
recognised by Rigby, L.J., who observed: ` 


I think that the notion upon which the Court has always proceeded, in 
exercising its jurisdiction to appoint a manager of a business, is, not that he 
ds to be in the position of an agent, although there is no principal, but that he 
is to be in a position similar to that of persons who in a fiduciary capacity 
carry on a business, in the course of which contracts have to be entered into 
e.g. executors or trustees, who, by the terms of the instrument appointing 
them are directed to carry on a business for the benefit of others. The rule 
has always been that such persons are prima facie themselves personally 
liable, and they cannot get rid of liability on the contracts made by them 
anerely by describing themselves in the contract as executors, or trustees.” 

The doctrine that a creditor has only a right of indirect 
recourse to the estate through the right of indemmity of the 
person who contracted the liability for the purposes of such 
estate in the course of its management which, Mr. Krishna- 
wami Atyar concedes is well-established in the case Of trustees 
and executors, bas been applied in England also to loans 
borrowed by receivers, In Jn re British Power Traction and 
Lighting Company Limited,1 Swinfen Eady, J., after quoting 
from the judgment of Jessel, M. R., in Inre Johnson,? the 
passage: 

“If the right of the creditors is, as is stated by, Lord Justice Turner, the 
right to put themselves, so to speak, in the place of a trustee, who is entitled 
to an indemnity, of course, if the trustee is not entitled, except on terms to 
make good a loss to the trust estate, the creditors cannot have a better 
ight,” 
went on to say 

“Reading “receiver and manager’ in lieu of “trustee” the passage is 
exactly in point,” 
and held that a creditor of a receiver who was in default could 
not claim against the assets of the estate anything beyond the 
extent of the receiver’s net indemnity. 

Another case brought to our notice by Mr. Krishnaswami 
Aiyar is the one reported in Debi Prashad Dhandhaniav. Mahesh 
Lal decided by the Patna High Court. In a suit for specific 
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performance of an agreement to assign a mortgage right, the 
defendant was appointed receiver to sue.on the mortgage as it 
was about to become time-barred, and he borrowed moneys for 
the purpose of prosecuting the mortgage suit charging the 
mortgage interest, the subject-matter of the suit, under express 
orders of the Court. The latter suit was however, eventually 


. allowed to be dismissed, specific performance having been 


decreed and the assignee himself having in the meanwhile 
purchased the equity of redemption in the mortgaged properties 
and the assignor drew the money deposited in Court by the 
assignee as a condition of his obtaining specific performance. 
Thereupon the lender sued the assignee and the legal represen- 
tatives of the assignor for recovery of the amount lent. It was 
found that the receiver could not be made personally liable -and 
that a decree on his bond hypothecating the mortgage interest 
would be barren as no suit could then be brought to enforce the 
mortgage. In these circumstances, the Court referred to Mohart 
Bibi v. Shyama Bibi, and held that the assets of the assignor im 
the hands of his representatives were liable. The ground of 
decision, as we read the judgment, appears to have been this: 
The money deposited in Court by the assignee for obtaining 
specific performance although it was not specifically charged 
with the amount borrowed by the assignor as receiver, repre- 
sented the assignor’s interest in the mortgage bond which was 
the interest charged and so, on the principle relating to substitu- 
tion of securities became charged with the repayment of the 
loan;.and such money having been drawn by the assignor his 
representatives were bound to repay the loan out of it. This 
decision can have no application to a case like the present where 
the receiver borrowed the money without creating any charge 
on the estate in his management. 


Mr. Krishnaswami Aiyar also placed reliance upon the 
observations of Neville, J., in In re London United Breweries 
Lid. Smith y. London United Breweries Limtied®, That was a 
case where a receiver appointed by the Court in a debenture- 
holder’s action having become bankrupt, the question arose 
whether the assets of the company realised by the receiver should 
go to the debenture-holders or to the trustee in bankruptcy for 
distribution among the creditors to whom the receiver incurred 
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liability in the course of his management. The sureties of the 
receiver had made good his default and the estate therefore had 
not suffered any loss on that account. In those circumstances 
Neville, J., held that the creditors’ liability should frst be dis- 
charged out of the assets, observing, 

“In my opinion, where the Court has appointed a receiver who has 
incurred liabilities in the proper management of the estate which was given 
to him to manage, the Court will see that those creditors are satisfied, 
either by the receiver, or, in case the receiver should become bankrupt or 
there should be any other reason making it advisable, by payment direct to 
the creditors out of the funds in Court. . . . . The Conrt will see that 
those who properly gave credit to the receiver, who was managing under 


the authority of the Court, have their debts discharged so far as the Court 
has funds in its hands.” 


As could be seen from the arguments of counsel for the 
trustee in bankruptcy, the claim for payment out of the assets of 
the estate for discharging the liabilities incurred by the recei- 
ver in the course of his management was based upon the recei- 
ver’s right to indemnity against the estate, and the sureties, as 
already observed, having paid into Court the amount due by him 
to the estate, he was treated as not in default and the creditors 


were given the benefit of his full right of indemnity against the . 


estate. The decision is, therefore, no authority for the proposi- 
tion that the creditors who advance loans to a receiver are 
entitled to be paid out of the assets of the estate irrespective of 


the receiver’s right of: indemnity and we consider that the 
observations of the learned Judge must be understood in the 


light of the facts of that case—See also Kerr on Receiver, JOth 
Edition page 302, where it is pointed out that this decision is 
not in conflict with the principle enunciated in In re British 
Power Traction and Lighting Compay Limited}, 

Lastly, Mr. Krishnaswami Aiyar argued that the money 
advanced for the appellant having been admittedly utilised for 
payment of the petskkush due to the Government on the estate, 
the appellant is entitled to be subrogated to the statutory first 
charge which the Government held on the estate in respect of 
the petshkush due. He cited Chengalvaroya Reddi v. Udai 
Kavowr®, in support of this contention. That was a case where 
a purchaser of one of the villages in a Zamindari paid the 
peishkush due to the Government on the Zamindari to set aside 
a revenue sale of all the villages and claimed the amount from 
the Zamindar and others interested in the rest of the villages 
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with a charge on such villages for the amount claimed. The 
case has no application to the facts here as the appellant advan- 
ced the loan on the personal credit of the receiver and even 
assuming that the statutory charge for revenue payable to 
Government could enure for the benefit of a person who pays 
the revenue the appellant cannot claim the benefit of it because 
he did not make the payment to the Government. 


_ For the reasons indicated, we are of opinion that the decree 
of the Court below has awarded to the appellant all the relief to 


_which he is entitled under the law and this appeal should be 


dismissed with costs of the contesting respondents 2 and 3. One 
set. 
K. S. Appeal dismissed. 


PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Bombay.] 
PRESENT :—VISCOUNT MAUGHAM, Lorn WRIGHT AND SIR 
GEORGE RANKIN, 


Mahomedally Tyebally and others > .. Appellanis* 
v. N 
Safiabai and others .. Respondents. 


Mahomedan Law— Administration of estaie—Suit against co-keirs by 
person entitled to share of estate—Period of limitation applicable—Death of 
interested party—Abatement of suit against him—Cowri’s discretion to add 
deceased's representative as party to sutt—Limitation Act, (IX of 1908), 
Arts. 106, 120, 123 and 144—Civil Procedure Code (V of 1908), O.1, 17.10; 
O. 22, r. 4 (3). 

The heirs of a Mahomedan succeed to his estate in specific shares as ten- 
ants-in-common, and a suit by 2 co-heir or his representative against heirs, 
for an administration of what has come to their hands from their father of 
whom they are the heirs is governed as regards immoveable property by 
Art. 144 of the Limitation Act and as regards moveables by Art. 120. 

Where one of the defendants to a suit dies and the suit abates as against 
him under Civil Procedure Code, O. 22, r. 4 (3), the suit does not abate as a 
whole. Further it is open to the Court in its discretion under O.1, r. 10 
subsequently to add as a party to the suit the representative of the party 
who has died. ' 

Two brothers, E and S, who were Shia Mahomedans, carried on a busi- 
ness together and were co-owners of property. E died in 1904, his heirs 
being his widow, mother, sonand2 danghters. In 1923, shortly before his 
death, S entered into an agreement defining the respective interests of him- 
self and E’s estate in the various joint properties, the parties on the one side 
being all B’s heirs except his mother whose right to 1/6 of E’s estate the 


* P. C. A. No. 15 of 1939. 8th July, 1940. 
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agreement ignored. After S’s death the agreement was approved in an 
agreement made in September, 1924, between S’s heirs and those of E, 
again excluding the mother’s share in H’s estate. That 1/6 share had 
in reality on her death in 1912 devolved as to 1/2 (that is 1/12 of 
E's estate) on S, and as to 1/4 (that is 1/24 of the estate) on her surviv- 
ing daughter (i.e. the sister of Sand E), and as to the remaining 1/4 
on the children of her deceased daughter, one of which daughters was the 


plaintiff. A suit claiming partition on the basis of the agreement of Septem- ` 


ber, 1924, brought by E's heirs against S’s heirs, was decreed in July, 1926. 
The plaintiff having brought the present action in July, 1930 to which the 
heirs of E or their representatives, and the heirs of S or their representa - 
tives were defendants, claiming her part of the 1/6 share of H’s estate which 
should have come to her through the mother of E and S, S's and E’s survi- 
ving sister also a defendant died. No application having been made to add 
the deceased sister’s daughter R, asa party to the suit, the suit abated as 
against that sister under C. P. Code, O. 22, r. 4 (3) but the Court added R as 
a defendant under O. 1, r. 10. 

Held (1) that the suit was not barred by limitation. (2) That it did not 
abate as a whole because of its abatement as against the deceased sister. 
(3) That in view of the agreement of 1923 and 1924, which the plaintiff did 
not challenge in her plaint, the suit could succeed only against the heirs of 
S and not against those of E. 


Appeal from a decree of the High Court, Bombay in its 
appellate jurisdiction, dated 8th September, 1936 (Beaumont, 
C.J., and Rangnekar, J.) reversing a decision of that Court in 
its ordinary original civil jurisdiction dated 17th February, 
1936 (Barlee, J.). 

The suit was brought by a member of a Shia Mahomedan 
family claiming a share of the estate of her deceased uncle 
Ebrahimji which share should have devolved upon her mother 
through Ebrahimji’s mother Jelumboo, who was one of his heirs, 
The suit was brought against the heirs of Ebrahimji or their 
representatives on the one hand, and against the heirs of 
Ebrahimji’s brother, Sarafally, on the other hand, other interested 
parties also being impleaded. The trial Judge held the suit barred 
by Art. 106 of the Limitation Act. The appellate Court reversed 
that decision, directing an account to be taken of the estate of 
Ebrahimji come to the hands of his heirs or their representatives. 
Those persons now appealed to His Majesty. The facts are 
fully stated in the judgment of the Board. 

Sir T. J. Strangman, K. C. and 4. G. P. Pullan for Appel- 
lants.—This action is barred by limitation because, as we submit, 
itis not an action for administration of an estate, but one for 
partition and for a share in the estate brought against those in pos- 
session of it. Were the action of the former kind it would not be 
barred, but being of the latter, it is subject to a limitation period 
of 90 days. | - 
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Next we submit that the action abated as a whole by reason 
of its abating as against Sakinaboo’s daughter, Rukhiaboo. 
Sakinaboo was a necessary party to the suit. On her death it was 
essential that her representative should be brought on the record 
within the prescribed time. That was not done and the whole 
action abated (counsel referred to Mulla’s Civil Procedure Code 
(10th Ed. p.'862). 

(Sir George Rankin.—But does this not depend on the nature 
of the suit?) 


(Lord Maugham referred to C.P. Code, O. 1, r. 9 and Parekh 
interfered to call attention to S.151 of the Code in reference to 
the Court’s inherent powers.) 

[Dealing further with the question of limitation, counsel re- 


ferred to Arts, 106 and 120 and to S. 6 of the Limitation Act, and 
to Mohammad Walt Khan v. Mohammad Mohi-ud-dinl.] Art. 123, 


- as the authorities show, does' not apply because under Maho- 


medan Law there is no particular individual charged with the dis- 
tribution of the estate. Art. 144 which prescribes a period of. 
twelve years dating from the time when possession becomes adverse 
in claims for possession of immoveable property is applicable to 
immoveables and ouster must be proved. Art. 120, which for suits 
for which no period is provided elsewhere in the Act prescribes a 
period of six years to begin when the right to sue accrues, governs 
moveables and the question of ouster does not then arise. We 
submit that the right to sue for distribution of the estate arose at 
the moment of Ebrahimji’s death. 


(Sir George Rankin.—But this was not a suit for distribution, 
it was for recovery of a share of the estate which had already 
been distributed—according to the plaintiff to the wrong persons). 


My last point is that the plaintiff cannot in any event recover 
against the heirs of Ebrahimji and their representatives. They 
entered into an agreement with Sarafally and that agreement 
stands. Indeed the plaintiff in her plaint does not challenge it. 
Sarafally’s heirs could not claim to go behind the agreement. 
Persons claiming through Sarafally took no account of the fact 
that a portion of Ebrahimji’s estate came to him through his 
mother, Jelumboo. It is accordingly not as against the heirs of 
Ebrahimji that the plaintiff is entitled to recover what is rightfully 
hers, The agreement of 1924 was embodied in the decree passed 
in the partition suit. That creates an estoppel by record. 
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J.M. Parekh for the plaintiff-respondents and other interested 
parties was called on to argue only on the question of the agree- 
ment and on the effect of allowing itto stand. He submitted that 
the plaintif could not be met with estoppel by record or 
conduct. 

8th July, 1940. Their Lordships’ judgment was delivered 
by ' 

Sm GEORGE RANKIN.—This case concerns the administra- 
tion of the estate left by one Ebrahimji,-who died in 1904. He 
was a Dawoodi Borah governed by the Shia school of Maho- 
medan law and had carried on business in Bombay with his 
only brother Sarafally as merchants and commission agents. 
A pedigree table of the family is given hereunder. They 
belonged to Kapadvanj, in the Kaira district of the Bombay 
Presidency, and the brothers were co-owners of certain immove- 
able properties there in addition to their interests in their 
ancestral home. Their Bombay business was a profitable one 
and a house in Samuel Street in Bombay had been acquired 
out of the profits. 


The heirs of Ebrahimji, according to the Shia system of. 


“sharers” and “residuaries”.were (1) his mother Jelumboo 
entitled to a sixth share, (2) his widow Fatmabai entitled to an 
eighth share, (3) his son Kikabhai, and his two daughters by 
different wives, (4) Safiabai and (5) Khatizabai. These 
children took shares in the residue left after deduction of the 
mother’s and widow’s shares, the son taking twice as much as 
a daughter. His brother Safarally and his two sisters Sakinaboo 
and Amtoolaboo were not heirs. The business was continued 
by Sarafally, the share of Ebrahimji being left in the business, 
Jelumboo lived with her son Safarally until her death in 1912. 
Another Bombay house—in Abdul Rehman Street—was acquir- 
ed out of the profits in or about 1917. Amtoolaboo died in 
, 1920 leaving as her heirs two daughters, the plaintiff Safiabai 
and Asmabai (defendant No. 8). 


Esmailji B t= Jelarihee 
d. before 12.204 | d. 17.11.12 


| = Halimabai, 
d. after 8.114 
| and before svii 
= Ebrahimji = Fatmabai Sarafally = $ 
d 1220% | d. 9.226 a Vl Pe E AD 
d, Aug. 
| 1925 
Adul = Safiabi Sarabai —Kikabhai = Zube- Khatizabei = Mahome- 
Hussein | 6th Dft. divorced | Ist Dft. { dabai d, 23-5-27 dally 
Maho- | d. 9-8-37 d 1-7-37 | 18th Tyebally 
medally Respt. 2nd Dft. 
prodee Sere 
; Ruba- Salmabai Shirin- 4 4 h 
wife thal. 4h Die tal Dee oes 
16th & 17th 19th Respt. 3rd 5th 9-12 Respts. 9-12 


2 daughters Respts. Dit. Dit Respta. 
5- 
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In 1923 Sarafally was ill; he died in August of that year. 
On the 13th July before his death he entered into an agreement 
in writing intended to regulate and define the respective interests 
of himself and Ebrahimji’s estate in the business and in the 
various properties at Bombay and Kapadvanj. The other 
parties to this agreement were Ebrahimji’s son Kikabhai, his 
daughter Safiabai and his widow Fatmabai. Provision was 
made for the other daughter Khatizabai joining therein, which 
she afterwards did. The agreement treated the widow, son 
and daughters of Ebrahimji as his only heirs, ignoring the 
facts that his mother Jelumboo had inherited from him a sixth 
share of his estate, and that of her interest only a half had 
devolved on Sarafally, the other half belonging to his sister 
Sakinaboo and the two daughters of his deceased sister Amtoo- 
laboo—namely, the plaintiff and Asmabai. 

On this footing the agreement provided that the respective 
shares of Sarafally and Ebrahimji’s estate should as to two 
plots of land in Kapadvanj be equal, but as to the business and 
the houses in Abdul Rehman Street and Samuel Street should 
be as follows: 10 annas to Sarafally and 6 annas to 
Ebrahimji’s estate. The ancestral house at Kapadvanj had 
already been partitioned by metes and bounds. 

On Sarafally’s death (5th August, 1923), his estate de- 
volved on his widow, his four sons and his four daughters. On 
the 24th September, 1924, an agreement in writing was made 
between them as Sarafally’s heirs of the one part and the widow 


and three children of Ebrahimji as representing Ebrahimji’s: 


estate of the other part. No notice was taken in this 
agreement of Jelumboo or her heirs as having any interest in 
the estate of Ebrahimji. The agreement of 13th July, 1923, 
was approved. The house at Abdul Rehman Street and its 
contents and two immoveable properties at Kapadvanj were to 
be taken by Ebrahimji’s heirs, and Sarafally’s heirs were to get 
the Samuel Street house and the business. These assets were 
to be taken at certain valuations: the figure for the business to 
be fixed by one Metaji Chaturbhuj Motichand who was to make 
up the final account. Some properties at Kapadvanj were not 
included in this arrangement but it was recited that these had 
already been divided. 

On the 11th December, 1924, the widow and son of 
Ebrahimji together with one daughter (Khatizabai) sued for 
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‘partition in accordance with the agreement of 24th September, 


1924. The other daughter (Safiabai) was made a defendant 
but the suit was brought against Sarafally’s eight children and 
widow as representing his estate: a preliminary decree for 
partition and accounts was obtained on 5th May, 1925, anda 
final decree on 11th June, 1926. The widow of Ebrahimji died 
meanwhile in 1925 and her interest passed to her children. 
The widow of Sarafally died in 1926; this produced certain 
changes in the representation of Sarafally’s estate which will be 
taken account of in due course. 


On 17th July, 1926, Ebrahimji’s son Kikabhai sued his 
sister Khatizabai and his half-sister Safiabai for sale and divi- 


‘sion of the property which had come to them under the decree 


in the previous suit. Safiabai by her written statement filed on 
8th November, 1926, set up that Jelumboo, her father’s mother, 
was one of his heirs, and that the present plaintiff together with 
her sister Asmabai and her aunt Sakinaboo and other persons 
should be brought before the Court as necessary parties. 
Khatizabai having died in 1926, her husband and children were 
substituted in her stead. On 21st February, 19 9, a decree was 
passed by consent directing that Safabai should take a sum of 
Rs. 51,500 with certain interest in full satisfaction of her share 
in her father Ebrahimji’s estate. This was paid to her and a 
release was executed by her on 31st January, 1930. Their 
Lordships do not stop to consider the propriety of these procee-, 
dings having regard to the facts brought to notice by the lady’s 


>. own written statement as already mentioned. 


On 23rd July, 1930, the present suit was filed. At some 
date before that but after 1926 the death of Halimabai occurr- 
ed. She was the mother of Sarafally’s wife and had been one 
of her heirs. The result of Halimabai’s death was that the 
persons entitled to the estate of Sarafally were now his four 
sons his four daughters and three sisters of his wife. These 
eleven persons may be described as the second set of defendants 
to the present suit—namely, defendants 9-19 inclusive. The plain- 
tiff was Safiabai, one of the two daughters of Amtoolaboo, 
sister to Ebrahimji The first set of defendants (so to call 
them) were Kikabhai and Khatizabai’s representatives; these 
were defendants 1-5. Among other defendants was Kikabhai’s 
half sister Safiabai (defendant 6) who has been paid.out as 
already mentioned. The plaintiffs sister, Asmabai, was defen- 
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-dant 8 and the plaintiff’s aunt, Sakinaboo, was defendant 7. 
These two ladies werg in the same position as the plaintiff, 
being persons entitled along with the plaintiff to a half of the 
one-sixth interest which Jelumboo had in her son Ebrahimji’s 
‘estate. The other half of that one-sixth interest belonged at 
the date of the suit to Sarafally’s representatives—that is defen- 
-dants 9-19—unless by the agreements of 1923 and 1924 they 
had lost their interest. 


It is necessary to direct attention to the frame and scope 
of the suit. It was brought on the Original Side of the High 
Court at Bombay. The plaint set forth the various relation- 
‘ships of the parties and the devolution of interests in the res- 
spective estates of Ebrahimji and Sarafally. It recited the 
agreements of 13th July, 1923, and 23rd September, 1924, and 
the two previous suits brought thereupon; it stated that the 
plaintiff had had no knowledge thereof and had not consented 
thereto; but it did not claim that the plaintiff’s interest in the 
estate of Ebrahimji should be ascertained as between herself 
.and the estate of Sarafally as though these agreements had 
never been made. In effect, as their Lordships read the plaint, 
it merely asked that Jelumboo’s one-sixth share in what 
Ebrahimji’s widow and children had ,received as representing 
his estate should be given to the persons entitled thereto. 
Defendants 9-19, Sarafally’s representatives, supported the 
plaintiff : the contesting defendants were the defendants 1-5. 


The suit having been filed on 23rd July,-1930, Sakinaboo 
‘(sister of Ebrahimji), who was defendant No. 7, died on 14th 
March, 1932, leaving her daughter Rukhiaboo as her heir. No 
application: to make the daughter a party to the suit having 
Deen made within 90 days, the suit abated as against Sakinabob 
ander Order 22, rule 4, clause 3,.of the Civil Procedure Code. 
No application was made within 60 days thereafter to set aside 
the abatement under rule 9 of the same Order. But on 10th 
May, 1936, Rukhiaboo herself applied to be brought on the 
‘record in her mother’s stead and claimed to share in the relief 
asked by the plaint. Acting under rule 10 of Order 1 of the 
Code, Barlee, J., on 22nd January, 1936, added her as 7th defen- 
«dant to the suit. At the trial the learned Judge on 17th 
February, 1936, dismissed the’ suit, holding that the plaintiff’s 
claim was within article 106 of the schedule to the Limitation 
Act, 1908, which prescribes a period of three years from the 
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date of dissolution for a suit for an account and a share of the 
profits of a dissolved partnership. On appeal this decree was 
set aside by a Division Bench (Beaumont, C.J., and Rangnekar, 
J.) who directed an account to be taken of the estate of 
Ebrahimji come to the hands of Kikabhai and the heirs of 
Khatizabai and ordered that the estate of Ebrahimji be applied 
in due course of administration. This decree was dated the &th 
September, 1936, and is the decree from which the present 
appeal is brought by the heirs of Khatizabai. 


It is not contended that the plaintiff’s claim is for anything 
more than her prima facie rights in Ebrahimji’s estate, but three 
points are taken for the appellants. It is said (1) that the suit 
had come to an end by reason that it had abated as against 
Sakinaboo, (2) that it is barred by limitation, and (3) that 
defendants 9-19 can make no claim against the appellants in 
respect of Sarafally’s interest in Jelumboo’s estate as this would 
be contrary to the agreements of 13th July, 1923, and 23rd 
September, 1924, and to the decree of the Court made (lith 
June, 1926) in the. suit of 1924 which gave effect to these 
agreements. 


On the first point their Lordships are of opinion that it is- 
impossible to hold that the suit for administration of 
Ebrahimji’s estate came to an end by reason of abatement as 
against Sakinaboo. Sakinaboo and her daughter Rukhiaboo 
are persons having the same interest as the plaintiff and though 
the plaintiff by reason of laches may be supposed in certain 
circumstances to lose her rights as against them, it is paradoxi- 
cal to suppose that the plaintiff's laches have deprived them of 
rights. There is nothing in Order 22 to take away their inte- 
rest in the estate of Ebrahimji and they could (so far as that 
Order is concerned) have brought an administration suit of 
their own, notwithstanding any abatement of the plaintiff’s suit. 
The presence of someone to represent Sakinaboo’s interest was 
very proper and highly desirable in the interest of every other 
party, but it is putting it too high to say that the suit could not 
possibly go om without her. - It not uncommonly happens, in a 
suit for administration, that for one reason or another a parti- 
cular interest is not represented before decree, but is either 
provided for by the decree, or is asserted at a later stage under l 
the decree, or is given effect by, a party being permitted to 
attend certain accounts and enquiries so as to he bound by the 
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result. Still, it would have been very bad practice if in the 
present case Rukhiaboo had not been joined as a party and this 
was properly done by Barlee,. J., on her own application under 
O. 1, r. 10. Their Lordships are of opinion that it is open to 
the judge in his discretion under O. 1, r. 10, to add as a party 
to the suit the representative of a person against whom the suit 
has abated for the purpose of giving effect to the rights of the 
parties. The contention that the plaintiff’s suit had abated as a 
whole is fundamentally mistaken. It involves that the plaintiff 
was claiming relief against Sakinaboo, that because Sakinaboo’s 
heirs were entitled to resist the grant of this relief in the 
present suit by reason of the plaintiff’s laches, the plaintiff could 
not be given relief against the present appellants. No step in 
this reasoning can be justified. 


It was not contended before the Board that the plaintiff's 
suit is of the character mentioned in article 106 of the Limita- 
tion Act. It is a suit against certain Mahomedan co-heirs by a 
person entitled to part of the interest of an heir and the High 
Court on appeal rightly held that to such a suit neither article 
106 nor article 123 is applicable. The heirs of a Mahomedan 
succeed io his estate in specific shares as tenants in common and 
the plaintiff's suit against the son and daughters of Ebrahimji 
for due administration of what came to their hands as property 
left by their father is governed as regards immoveable property 
by article 144 and as regards moveables by article 120: 
(Mahomed Riasat Ali v. Hasin Banut, Ghulam Muhammad v. 
Ghulam Husain). Upon the proper application of article 120 
as between tenants in common it will be sufficient to refer to 
Musammai Bolo v. Musammat Koklan8, and Yerukola v. 
VYerukolat. It does not appear that the widow son or daugh- 
ters of Ebrahimji received what was to come to them under the 
agreement of 24th September, 1924 until the suit of 1924 had 
been decreed in 1926 which is well within 6 years of the filing. 
of the present suit on 23rd July, 1930. But their Lordships 
think it right to add that on the evidence they find no reason 
for holding that there had been an ouster or exclusion of the 
plaintiffs prior to 23rd July, 1924: indeed there are concurrent 





` 1. (1893) L.R. 20 I.A. 155. 2. (1931)-L.R, 59 LA. 74. 
3. (1930) L.R. 57 I.A. 325, 
4. (1922) 42 M.L.J. 507: IL-R.45Mad. 648. 
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findings of the courts in India which are inconsistent with any 
such çontention. i ’ 


The third point taken by the appellants is in their Lord- 
ships’ opinion good against those claiming under Sarafally an 
interest in Jelumboo’s one-sixth share of Ebrahimji’s estate. 
As the suit of 1924 resulted in a decree there is an element of 
estoppel by record but the matter may be put sufficiently as 
resting on agreements made in 1923 and 1924 between Sarafally, 
and Sarafally’s heirs on the one part and the widow and 
children of Ebrahimji on the other. Defendants 9-19 cannot 
claim to make the present appellants liable on the footing that 
Sarafally was entitled to more than these agreements gave him, 
though it be true enough that since 1912 he had been entitled to 
a half of his mother’s one-sixth share. If the plaintiff by her 
suit had challenged the rights of Sarafally’s heirs under the 
agreements of 1923 and 1924 it may well be that she could have 
required Sarafally’s heirs to account upon a footing which 
would have made it impossible to give any effect to these agree- 
ments even as between the parties to them. But the plaintiff 
by her suit has not sought relief upon any such basis and the 
agreements have their effect between Sarafally (and his 
representatives) and the children of his brother. 


Their Lordships are of opinion that on this point the 
appeal succeeds: but only as against defendants 9-19 (respon- 
dents 5-15). The decree of the High Court dated 8th 
September, 1936, should be varied (a) by limiting the second 
of the declarations therein made to a declaration that the 
plaintiff and the 7th and 8th defendants are entitled to a 
one-twelfth share in the estate of Ebrahimji Esmailji Bhagat, 
the plaintiff and the 8th defendant being each entitled to one- 
quarter of the said one-twelfth share and the 7th defendant 
being entitled to the remaining half thereof; (b) by adding to 
the order for administration the words “so far as regards the 
one-twelfth share to which the plaintiff and the 7th and 8th 
defendants are entitled as aforesaid.” 


Their Lordships will humbly advise His Majesty accord- 
ingly. They see no need to disturb the High Court’s order as 
to costs. As regards the costs of this appeal the appellants 
must pay one-half of one set of costs tg the contesting 
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respondents—that is, respondents 1, 3 and 5-12 who have 
joined in resisting the appeal. 
Solicitors for the Appellants: T. L. Wilson & Co. 
Solicitors for the Respondents: Latiey & Dawe. 
R. C. C.’ Decree of the High Court varied. 


K. S. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Appellate Jurisdiction. ] 
PRESENT :—MRr. Justice WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRI, 
Mrs. Swarnam Iswariah .. Appellant® (Plaintiff— 
Respondent) 





v. 
K. M.S. R. M. Kannappa Chetty .. Respondent (Defen- 
dani—Apphcant). 


Madras Agricwiurist? Relief Act (IV of 1938). S. 28, rules framed 
xader—R. 7—Intra vires. 

A debtor proved that he had sold in February, 1935, his house property 
situate within a Municipality and that the property tax was actually re- 
covered from the purchaser during the relevant period though the debtor’s 
name continued in the municipal register. The trial Court relying on 
r. 7 of the rules framed under the Agricultcrists’ Relief Act by the 
Provincial Government permitted the debtor to let in evidence asto sale of 
his property etc, in rebuttal of the certificate issued by the Collector 
under S. 26 of the Act and held that the debtor was not excluded from the 
definition of the term ‘agriculturist. On appeal it was contended that r. 7 
was inconsistent with proviso C to S. 3 (#) of the Act and therefore slira 
vires. 

Held, that though the matter was by no means free from ambiguity, 
the language of proviso Cto S. 3 (if) afforded considerable support to the 
view that the Legislature intended to disqualify from a claim to be an agri- 
culturist only a person from whom tax had been demanded by virtue of 
ownership, and that there was nothing in r.7 repugnant to that apparent 
intention; nor could it be said that the rule gave to the proviso a meaning 
which was not its probable meaning. It was within the powers of the 
Provincial Government to make g rule which merely removed an ambiguity 
ina clause ina statute. The rule is therefore izira vires the Provincial 
Government. 


Appeal from the order of the Hon’ble Mr. Justice 
Gentle dated the 25th November, 1940 and passed in the 
exercise of the Ordinary Original Civil Jurisdiction in Appli- 
cation No. 2258 of 1939 in C. S. No. 67 of 1934. 

V. Radhakrishntah and R. Venkataraman for Appellant. 

M. Subbaroya Aiyar and T. S. Krishnamurthi Aiyar for 
Respondent. 





* O. S. A. No, J of 1941. 27th February, 1941. 
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The- judgment of the Court was delivered by 

Wadsworth, J.—This appeal arises from a decision of our 
learned brother Gentle, J., on'a matter relating to proviso C to 
S. 3 (ii) of Madras Act IV of 1938 and the connected r. 7 
of the rules framed under that Act by the Government of 
Madras. 


The appellant here is the decree-holder. She obtained a 
decree in 1934 on a promissory note. The respondent filed an 
application under S. 19 of Act IV and it was resisted on the 
allegation that the respondent was not an agriculturist by reason 
of his being assessed to, property tax in respect of a house 
situate within the Municipality of Devakottah. The respondent 
proved that the house in question had been sold by him on 
10th February, 1935. This was met by an allegation that the 
sale was a benami transaction, which allegation the appellant 
failed to substantiate by the necessary evidence. The learned 
Judge consequently held, applying r. 7, that the person in 
whose name thevassessment to property tax stood was.not the 


owner of the property during the relevant period and that there- 


fore he was not disqualified by reason of the mere inclusion of 
his name in the municipal registers from being an agricul- 
turist under the Act. We should add that there was evidence 
before the learned Judge that the tax for the relevant period 
was actually recovered from the purchaser. 

In appeal before us, an attempt bas been made to dispute 
the finding on the question of benami by the argument that the 
facts could only be established in the cross-examination of the 


-respondent and that the respondent had not gone into the box. 


It seems to us that when no evidence at all was tendered on 
behalf of the appellant and apparently no request was made for 
the cross-examination of the respondent on his affidavit, it 
cannot be held that the benami theory, in respect of which the 
onus clearly lay upon the appellant, was established merely by 
the failure of the respondent to offer himself for cross-exa- 
mination. 

A more substantial contention is that r.7 of the rules 
framed by the Provincial Government is inconsistent with 
proviso C to S. 3 (if) and therefore beyond the powers of the 
Government under S. 28. S. 28 of the Act gives to the 
Provincial Government power to frame rules for removing any, 
difficulty in giving effect to the provisions of the Act, provided 
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that the rules shall be consistent with the provisions of the Act. 
Proviso C excludes from the category. of agriculturists : 

+ “Any person who has within the-two years immediately preceding Ist 
October, 1937, been assessed to property or house tax in respect of buildings 
-or Jands other than agricultural lands under the Madras District Munici- 
palities Act . + . . . provided that the aggregate annual rental 
value of such buildings and lands, whether let out or in the occupation of 
the owner, is oot less than Rs. 600.” 


It is to be noted that this proviso, though it does not 
expressly make ownership an integral part of assessment, con- 
templates that the person assessed shall be the owner. A Bench 
. consisting of Burn and Stodart, JJ., had to deal with a case, 

Swaminatha Odayar v. Srinivasa Atyar!, in which it was con- 
_ tended that mere ownership of property liable to tax disqualif- 
ed the owner thereof from being an agriculturist, regardless of 
whether there was or was not an assessment and the learned 
Judges held that the proviso to S. 3 excludes from the benefit 
of the Act only persons who have been assessed to property tax 
and it does not exclude those who, though liable to property tax, 
have for some reason or other escaped asSessment. In the 
particular case before the learned Judges, the nominal assessee 
was dead and it might well be argued in sucha case that if it 
is established that there has actually been a demand made for 
the tax on the building from the owner, this demand might 
amount to an assessment even though a dead man’s name is 
shown in the municipal registers. More especially if the person 
upon whom the demand is made actually pays the tax. That is 
a matter which is not before us and on which we do not wish 
to express any considered opinion. For the present it is suff- 
cient to say that mere ownership apart from assessment will 
mot disqualify a person under proviso C. It does not, however, 
follow that a mere registry in the assessment registers and a 
repetition in the demand notice of the name so shown in the 
register would constitute an assessment apart from ownership, 
so as to import the disqualification under proviso C. We had 
to make a reference to this possibility in the case of Sarveswara 
Rao v. Umamaheswara Rao%, where we observe: 


“Tt may well be argued that proviso C contemplates not only the 
assessment of an individual, but also the ownership by that individual of the 
property in respect of which he has been assessed.” 

Jt is necessary now to go further into this contention. 


Strictly speaking, under the Madras District Municipalities Act, 





1, (1939) 2 M.L.J. 495. 2 (1940) 2 M.L.J. 841 at 844. 
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the assessment is imposed, not on the individual, but on the 
property. The property tax under S. 86 has to be paid by the 
owner and the only contingency in which liability might be 
imposed on a person who is not the owner seems to be under 
S. 88 (4) whereby in case ofa transfer, if the transferor 
omits to give notice of the transfer to the municipality,. both 
the transferor and the transferee may be held liable for the 
tax. But in such circumstances, if in fact, though there has 
been no formal notice, the municipal officials are well aware of 
the transfer and, without making any change in their registers, 
if the tax iş in fact demanded from the transferee and paid by 
him, can it be said that the transferor who ceased to be the 
owner and who has neither been asked for the tax nor has paid 
it, has been assessed to property tax so as to disqualify him 
under proviso C? The word ‘assess’ is one which is susceptible 
of several different meanings. According to the dictionary it 


. may mean: 


“to fix the amount of the tax ‘or’ to determine the amount and impose 
the tax upon an individual ‘or merely’ to impose a tax upon an individual 
‘or’ to estimate officially the value for purpose of taxation.” 

In view of these different meanings of which the word 
‘assess’ is susceptible and of the fact that the liability to pro- 
perty tax under the District Municipalities Act depends 
primarily upon ownership, can it be contended that the use of 
the word ‘assessed’ in proviso C necessarily implies the mere 
registry of an individual as the person liable and does not imply 
the full process of demanding the tax from the person as the 
owner of the property. It seems to us that the matter is by no 
means free from ambiguity and that ihe useof the word ‘owner’ 
in the last sentence of this proviso gives considerable support to- 
the view that the Legislature intended to disqualify from a claim 
to be an agriculturist only a person from whom tax had been 
demanded by virtue of ownership. This isa view which is con- 
sistent with the terms of the District Municipalities Act which 
was expressly in the contemplation of the Legislature when 
this proviso was enacted and it isa view, for which there is, 
much to be said from the practical point of view. The Provin- 
cial Government have enacted r. 7 making it clear that the 
term ‘assessed to property tax’ will not cover the case ofa 
person in whose name an assessment has been made, when he 
was not in fact the owner of the property during the relevant 
period. We do not find anything repugnant to the apparent 
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intention of proviso C in this rule, nor do we think that it can 
be said that this rule gives to the proviso a meaning which is 
not its probable meaning. It is within the powers of the Local 
Government to make a rule which merely removes an ambiguity 
ina clause of the statute. That is, in our opinion, the effect 
of this rule and we see no reason to hold that the rule is beyond 
the powers of the Provincial Government. 

In the result therefore the appeal is dismissed with costs. 

K. S. Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MpeR. JUSTICE WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRI. 


Vasireddi Pitchayya .. Petitioner* (7th Defendant 
—Petittoner) 
v. 
Lavu Subbayya .. Respondent (Transferee- 
decree-holder—Ist Res- 
pondent). 


Madras Agriculiurists’ Relief Act (IV of 1938), Ss. 19 and 20—Pariner of 

a firm—Firm indebted—Decree making partners personally Kable—Pariner 
 agriculturist—W kether entitled to apply for benefit under the Act. ` 

A debt incurred by a partnership is really a debt incurred by the partners 

for which each of them is liable. And, if a partner, who is by a decree of 

Court made personally liable for the debt of the firm, is an agriculturist 

he is entitled to apply under Ss. 19 and 20 of Act IV of 1938 for scaling 


down. 


Appeal treated asa Civil Revision Petition under S. 115 
of Act V of 1908, praying that the High Court will be pleascd 
to revise the order of the Court of the Subordinate Judge of 
Tenali dated 10th August, 1938 and passed in C. M. P. No. 474 
of 1938 in O. S. No. 106’of 1930. 

K. Koteyye for Appellant. 

Ch. Raghava Rao for Respondent: 

The judgment of the Couit was delivered by 

Wadsworth, J.—This appeal has been treated as a revision 
petition and the appellant will pay the deficient court-fee. 

The appellant applied under Ss. 19 and 20 of Madras Act 
IV 1938 to scale of down a decree. The decree in question was 


C. R. P. No. 1865 of 1940 Sth November, 1940. 
A. A. O. No. 8 of 1939 converted into C. R. P.). Se 


. Pitchayya 


v. 
Subbayya. 


Wads- 
worth, J. 


Prasad 


In re. 
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based on a debt due by the appellant and others as members of 
a firm and the cause title treats the firm as the first defendant 
and the managing partners as defendants 2 to 9. The appel- 
lant is the seventh defendant. The lower Court has rejected 
the application on the ground that a firm is not a person under 
the definition in S. 3 (1) of the Act and therefore a debt 
incurred by a firm is not one which can be scaled down and if 
that debt is due from an agriculturist, he cannot get the bene- 
fits of the Act because, the debt was not incurred by him qua 
agriculturist. We are unable to accept this reasoning. A debt 
incurred by a partnership is really a debt incurred by the 
partners for which each of them is liable. This is recognised by, 
the decree which makes the appellant and his partners person- 
ally liable. The appellant is therefore à judgment-debtor with 
a liability and if, as appears to be the case, he is an agricul- 
turist, he is entitled to apply under Ss. 19 and 20. The lower 
Court has not gone into the questions arising out of the pro- 
cess of scaling down. We are informed that the whole of this 
application will become unnecessary if the appeal now pending 
against another order recording satisfaction of the decree is 
dismissed. 

This appeal treatéd as a revision petition is allowed with 
costs and the application is remanded to the lower court for 
disposal. The lower court will keep the application pending 
until orders have been passed-on the pending appeal (C. M. A. 
No. 225 of 1939) and will dispose of it after judgment therein. 


K. C. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE LAKSHMANA RAO. 
Vasireddi Sivalinga Prasad .. Petitioner” (Accused). 


Indian Penal Code (XLV of 1860), S. 504—Speech ofa person ina 
meeting—Abuse of individuals who were absent—IVhether conviction under 
S. 504 sustainable. 

Where a person addressed a meeting and in the course of his speech on 
the inam legislation abused some persons and the persons} abused were not 
present at the meeting, he could not be convicted under S, 504, Indian 
Penal Code. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying that the High Court will be pleased 


* Crl. R. C. No. 24 of 1940 31st. July, 1940. 
(Cri. R. P. No. 21 of 1940). 
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to revise the order of the Court of the Joint Magistrate of 
Bezwada in C. C. No.,13 of 1939. 

A. Lakshmayya for Petitioner. 

The Public Prosecutor for the Crown. 

The Court passed the following 

OrvEr.—The petitioner was an organising Secretary of 
the Andhra Provincial Ryots Association and he addressed a 
meeting of the ryots of Peddavaram in the open space in front 
of the house of P.W. 1, the Kamatam agent of the Zamindarini 
of Muktyala on the night of 21st January, last. He abused 
the Zamindarini and her agents in the course of his speech on 
the inam legislation but neither the Zamindarini nor her agents 
were present at the meeting and as rightly conceded the convic- 
tion of the petitioner under S. 504, Indian Penal Code is 
unsustainable. It is therefore set aside and the fine if levied 
will be refunded. 

K. C. Conviction set aside. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :~-Mr. JUSTICE MOCKETT. 
S. Kuppuswamy Chettiar .. Appelani* (Respondent) 


v. 
Subbaraya Chettiar .. Respondent (1st Petitioner). 


Practice—Sanction to prosecute for offences against pubhc justice—Con- 
Jsiderations—Procedure—Appeal— Desirability of giving notice to the Public 
Prosecuior rather than to the Government Pleader. 


Im sanctioning a prosecution for offences committed against public 
justice the Court should consider not only whether there is a prima facie 
case but also whether it is in the public interests to allow criminal proceed- 
ings to be instituted. Though it is a civil matter, owing to the nature of 
the proceedings it is desirable that in appeals in such matters notice should 
go to the Public Prosecutor rather than to the Government Pleader. 

Appeal against the order of the District Court of North 
Arcot dated the 25th day of March, 1940, and made in I. A. 
_ No. 6 of 1940 (I. A. No. 702 of 1937 in I. P. No. 36 of 1934 

on the file of the Court of the Subordinate Judge of Vellore). 


K. S. Jayarama Aiyar and G. Gopalaswami for Appellant. 
K.V. Ramachandra Aiyar for Respondent. 
The Public Prosecutor (V. L. Ethiraj) for the Crown. 





* A. A. O. Ng. M0 of 1940, 10th February, 1941. 


Sater 


In re. 
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The Court delivered the following 

JupGMENT.—This is an appeal against the order of the 
learned District Judge of North Arcot directing that a com- 
plaint should be laid in the Court of the Magistrate Having 
jurisdiction charging the petitioner with offences under Ss. 199, 
209, 210 and 420, Indian Penal Code. I think it is clear from 
the decision in Muniswami Mudaliar v. Rajaratnam Pillaii, 
that in sanctioning a prosecution the Court should consider not 
Only whether there is a prima facte case but also whether it is, 
in the words of Coutts Trotter, J., in the above case, ‘against 
the public interest to allow criminal proceedings to be instituted” 
but which I respectfully suggest must also imply the considera- 
tion as to whether it is in the public interests they should be 
instituted. In this case the offence on which these complaints 
are based was committed between the 30th January, 1937, and 
7th April, 1937. On the 9th April, 1937 the money said to 
have been obtained on 7th April, by means of the offences alleg- 
ed was returned voluntarily by the petitioner to the Official 
Receiver. April 8 was a holiday. No action was taken by the 
present respondent until June, when an application is said to 
have been made for papers. Not until the 10th September, 
1937, was an application made to prosecute. The case has had 
a chequered career. It came beforea Subordinate Judge who ` 
in considering the matter stated that ‘the respondent stands self- 
condemned. He admittedly made a false claim before the 
Official Receiver and obtained payment.’ The Subordinate 
Judge considered that the long delay’ in making the complaint 
by the respondent stood in the way of prosecuting the present 
appellant. If he considered this was a matter of law, he was 
wrong. If he considered that it was an ingredient assisting 
him to arrive at his decision, he might have considered the 
element of delay with al] the other circumstances. The District 
Judge set aside that order and directed the matter should be 
reconsidered on grounds with which I am not wholly in agree- 
ment. They amount to this: Who is the worse offender—the 
petitioner in this case or the respondent? I. A. No. 702 of 
1937 was heard on the 25th March, 1940, and a long judgment 
was delivered by the District Judge, the result of which in my 
opinion is most unfortunate. He should have considered 
whether there should be a prosecution on the lines laid down in 





1. (1922) 43 M.L.J. 375: LL.R. 45 Mad. 928 (¥.B.). 
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Muniswamy Mudaliar v. Rajarainam Pillai! and said very 
little regarding the merits and nothing about the expected 
result. He described the man whose prosecution he was direct- 
ing as a ‘self-confessed ‘criminal who on his own admission is 
responsible for contriving and perpetrating a serious fraud on 
the Court.’ This entirely prejudices the case. He then goes 
on to use the. following words “I have no doubt that that 
matter’—referring to a contention of the petitioner—‘will be 
taken into consideration by the trial Court in awarding punish- 
ment in the case.” This presumes a conviction. He does not 
consider at all the long delay in this case in making the com- 
plaint. In my view this case has reached a stage when it is not 
definitely in the public interest that a prosecution should 
proceed. This isa good example of the maxim now so well- 
known that not only should justice be done but should be seen 
to be done and I consider for me to allow a case to proceed in 
which the District Judge has referred to a man to be prosecuted 
as a self-confessed criminal who had contrived and perpetrated 
a serious fraud on the Court would not be in accordance with 
the last of the two conditions in the maxim. There might be 
such a case but this does not seem to me to be that case. It 
does seem unquestioned that the petitioner admitted an offence 
against the Court which he endeavoured to put right at the 
earliest possible moment. That was in 1937. On the face of 
it it does not seem to be necessarily a very grave case but it 
has been magnified and embellished with extravagant epithets 
in a manner wholly out of proportion to its importance and I 
consider that now it is not in the public interests that the pro- 
secution should proceed in this atmosphere of pre-trial com- 
ment. I shall therefore allow the appeal and the lower Court 
is directed to withdraw the complaint. There will be no order 
with regard to costs. 


In this case the question has arisen as to whether’ notice 
should go to the Public Prosecutor or Government Pleader in 
appeals such as this. The decision in Kumaravel v. Shanmugha?, 
makes it clear that this is a civil matter from the point of view 
of whether the Code of Civil Procedure applies, I think 
however that owing to the nature of the proceedings it is desi- 
rable that notice should go to the Public Prosecutor rather than 
a gr Oe 
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2. (1040) 1 M.L.J. 719: IL.R. 1940 Mad. 762 (F.B.). 
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to the Government Pleader as he is the appropriate Law Officer 
to deal with questions relating to progecutions, ¢.g., perjury 
and similar offences. I may add that I think this case has 
shown how necessary it is that notice should go to a Law 
Officer who can bring an impartial eye to bear upon this 
question and thereby assist the Court. The respondent has 
pressed most strongly for this prosecution to continue although 
I do not suggest that his learned counsel went further than he 
properly could. His instructions are the instructions of the 
‘lay client. But the Public Prosecutor suggests the view which 
I have now held, namely, that having regard to all the circum- 
stances and especially the manner in which this case was dealt 
with in the lower Court it is not in the interests of justice but 
rather contrary to them that this prosecution should proceed. 


K. S. Appeal alowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


f PRESENT:—Sm ALFRED Henry LioneL Luacu, Chief 
Justice AND MR. Justick HAPPELL. 


Oorakarai Seetharama Chettiar .. Appellani* (Appellant) 
v. 
Sheik Abdul Rahiman Sahib .. Respondent (1st Respon- 
dent). 


Limitation Act (IX of 1908), Art. 182 (2)—'A ppea?—Meaning. 
In an appeal arising out of an application filed in 1935 to execute @ 


v. 
Sheik Abdul decree of 1929, on the question whether the application was barred by limita- 


Sahib. 


tion, it was contended by the decree-holder that his application was not 
barred as it was within three years from 1933 when an ‘appeal’ against an 
order dismiasing the judgment-debtor’s application of 1931 to record satis- 


faction of the decree was finally dismissed by the appellate Court. 


Held, that the word ‘appeal’ in Art. 182 (2) of the Limitation Act does 
not mean any appeal the result of which may affect, not the decree itself but 
only the decree-holder’s right to execute it at a particular time and in parti- 
cular circumstances, and that the application for execution was therefore 
barred. 

Sriramachandra v, Venkateswora, (1938) 2 M-L.J. 1048: LL.R. 1939 Mad, 
252 and Nagendranath De v. Sureshchandra De, (1932) 63 M.L.J. 329: L.R. 59 
LA. 283: LL.R, 60Cal. 1 (P.C.), distinguished. 


(1940) 2 M.L.J. 371, affirmed. 


eee 


*L.P. A. No. 22 of 140. a 27th, February, 1941. 
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Appeal under Clause 15 of the Letters Patent against the 
judgment of the Hontble Mr. Justice King dated the 12th 
April, 1940, and passed in A. A. A. O. No. 141 of 1938, (1940) 
(2 M. L. J. 371) preferred against the order of the District 
Court of Salem in A. S. No. 148 of 1937, (R. E. P. No. 282 of 
1936 in O. S. No. 766 of 1927 District Munsif’s Court, Salem). 

K. Rajah Atyar for Appellant. 

P. S. Narayanaswamy Aiyar for Respondent. 

The judgment of the Court was delivered by 

The Chief Justice —The Letters Patent Appeal involves 
the question of the effect of the judgment of this Court in 
Sriramachanara v. Venkateswaral. In that case a Division 
Bench consisting of King and Krishnaswami Aiyangar, JJ., 
held that the word ‘appeal’ in the third column of Art. 182 of 
the Limitation Act means ‘an appeal in the suit which is likely 
to affect the decree sought to be executed’, and not merely an 
appeal against the actual decree or order sought to be executed. 
In other words, the word ‘appeal’ does not necessarily mean an 


appeal from the decree or order referred to in the first . 


column of the Article. Inthe present case the facts are very 
different from the facts in Sriramachandra v. Venkateswara 
and King, J., whose judgment is now under appeal, has held 
that the decision in Sriramachandra v. Venkateswara! does not, 
govern the present case. 


In Sriramachandra v. Venkatesworal there was an appeal 
against an order refusing to set aside an ey parie decree and 
the Court held that the period of three years prescribed by, 
Art. 182 ran from the 20th October, 1932, the date of the 
appellate decree of the High Court, and not from the 5th March, 
1930, the date of the ex parte decree. In the case now before 
the Court a preliminary, mortgage decree was passed on the 3rd 
April, 1928, in favour of the appellant and the final decree 
followed on the 9th November, 1929. On the 24th 
November, 1931, the judgment-debtors applied for an order 
directing the entering up of satisfaction of the decree. 
The appellant denied that the decree -had been satisfied 
and on the 28th November, 1931, he applied for the sale of 
the mortgage property, but his application was dismissed 
on the 2nd April, 1932. On the 30th June, 1932, the Court 
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also dismissed the application by the judgment-debtors for an 
order directing satisfaction to be entesed up. The judgment- 
debtors appealed against the order dismissing their ‘application 
but were again unsuccessful. The decree of the appellate Court 
was passed on the 20th March, 1933. On the 21st August, 


` 1935, the appellant again applied for the sale of the. mortgage 


property in pursuance of the final decree obtained by him on the 
9th November, 1929. This application was opposed on the 
ground that the decree had become barred by limitation inas- 
much as more than three years had elapsed from the dismissal 
of the appellant’s previous application. The appellant’s case 
was that the period of limitation commenced to run against him 
only from the 20th March, 1933, when the appeal filed by the 
judgment-debtors' against the order on-their application was 
decided. The District Munsif of Salem, in whose Court the 
mortgage decree was passed, decided’ against the appellant and 
his judgment was upheld by the District Judge of Salem on 
appeal. King, J., on second appeal agreed that the Courts 
below were right. 


The argument advanced on behalf of the appellant is that 
the application filed by the judgment-debtors for an order direct- 
ing the entering up of satisfaction was an application which was 
likely to affect the decree, because if it were granted it would 
mean that there will be no decree to execute. Therefore the 
appellant was entitled to wait until the application had been 
finally decided before taking any further steps to bring the 


mortgage property to sale. 


’ In addition to referring to the judgment in Sriramachandra 
v. Venkateswara}, the learned advocate for the appellant has laid 
great stress on a passage in the judgment of the Privy Council 
in Nagendranath Dev. Sureshchandra De®, where it is said that 
so long as there is any question sub judice between any of the 
parties, those affected shall not be compelled to pursue the so 
often thorny path of execution, which, if the final result is 
against them, may lead tono advantage. As King, J., has 
remarked in the judgment under appeal theappellant’s argument 
is very plausible, but the learned Judge was not prepared to 
extend the judgment in Sriramachandra v. Venkateswara}, 





1. (1938) 2 M.L.J. 1048: LL.R. 1939 Mad. 252, 
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which he himself delivered to the present case and refused to 
regard the dictum of the Privy Council in Nagendranath De v. 
Sureshchandra Dei, as having application here. We consider that 
he was right. While the word ‘affect’ is very wide in its scope, in 
using it in Sriramachandra v. Venkateswara’, the learned Judges 
were not intending to give it the wide application which the appel- 
lant would have. In the present case King, J., has clearly indi- 
cated this. In Sriramachandra v. Venkateswara’, if the appeal 
against the order refusing to set aside the ex parte decree had 
been successful, the ex parte decree would have been cancelled. 
In the present case the granting of the judgment-debtors’ appli- 
cation for an order directing the entering up of satisfaction 
_ would not have cancelled the decree. The decree would still 
stand and govern the rights of the parties. The only effect of 
the payment of the decretal amount would be that the decree 
could no longer be available to supportan application for execu- 
tion. That is the distinction between Sriramachandra v. 
Venkateswara, and the present case. In Nagendranath De v. 


Sureshchandra Del, the Privy Council were concerned with the ` 


question whether any application by a party to an appellate 
Court to set aside or revise a decree or order of a Subordinate 
Court was an appeal within the meaning of Art. 182 (2) and 
they held that it was. There, if the application had been 
successful the decree would have been set aside or revised. 

We agree with King, J., that the judgment in Srirama- 
chandra v. Venkateswara®, cannot be given the meaning which 
the appellant would have. For these reasons the appeal will 
be dismissed with costs. 


K. 5. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, JUSTICE MOCKETT. 
C. Velayudham Pillai .. Petitioner" (Respondent 
—Ist Defendant) ` 
v. 
S. C. Subramania Pillai .. Respondent (Petitioner 
—Plointiff). - 
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Civil Procedure Code (V of 1908), O. 11, r. 14-Certified copies of 


_ income-tax returns—W kether a party can be compelled to obtain and produce 


at the instance of the opposite party—Incomet-tax Act, S. 54—Scope and 
effect. 


A plaintiff applied to the Court under O. 11, r. 14, Civil Procedure Code, 
for an order directing the defendant to obtain certified copies of his income- 
tax returns and certain other documents and to produce them, at the plain- 
tiffs cost 

Held, that the defendant cannot be compelled to produce documents not 


in existence which, therefore could not be said to be in his ‘possession or 
power’. 


Held further, that such discretionary orders under O. 11, r. 14 could not 
be passed except under very special circumstances and that in view of S. 4 
of the Income-tax Act, such documents must be treated as confidential and 


the Court should not compel the assessee to apply for copies and produce 
them. 


Petition under S. 115 of Act V of 1908 praying that the 
High Court will be pleased to revise the order of the Court of 
the District Munsif of Ariyalur dated the 3rd October, 1940, 
and made in I. A. No. 839 of 1940 in O. S. No. 584 of 1939, 

K. S. Desikan and K. Raman for Petitioner. 

S. Panchapagesa Sastri and P. S. Ramachandran for 
Respondent. 

The Court delivered the following 

JupGmentT.—This is a civil revision petition to revise the 
order of the learned District Munsif of Ariyalur. The lower 
Court on an application by the respondent has ordered the 
petitioner, who is the defendant in the suit, to apply for a certi- 
fied copy of his income-tax returns and profit and loss state- 
ments with particulars submitted by him to the Income-tax 
Officer, First Circle, Trichinopoly, over a period of several years. 
Heis to produce them at the plaintiff's cost. It will be observed 
that the application was not in the precise terms of O. 11, r. 14 
Civil Procedure Code, to produce documents in the defendant's 
possession or power relating to the matter in suit but to obtain 
and produce copies of these documents. The learned District 
Munsif has made the order because he considers that a new 
situation has been created by the decision of a Full Bench of 
this Court reported in Rama Rao v. Venkataramayyal. What 
that case decided was that certified copies of profit and loss 
statements and statements showing details of net income filed 
by the assessee in support of his income-tax return were admis- 
sible in evidence. It appears from the judgment that under 


1. (1940) 2 MLL.J. 257: LL.R. 1940 Mad. 962 (F.B.). 
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the rules in the income-tax department as a matter of practice 
an assessee is permitted to have a copy of his income-tax 
returns. Ido not understand that the learned Judges decided 
anything more than that when a copy had been given to the 
assessee, it was admissible -in evidence. It has been argued 
before me that the effect of that decision is to make it compul- 
sory for an assessee to obtain and produce to the opposite party 
in a suit copies of the returns if the opposite party desires to 
inspect them. Now, in the first place it must be observed that 
O. 11, r. 14, corresponding to O. 31, r. 14, of the English 
Rules of the Supreme Court, deals with existing documents and 
documents which at the time of the application are in the 
possession or power of the person against whom the order is 
sought to be made. There is no record of any case where a 
party has been called upon not only to produce but to have 
brought into existence a copy of a document, and in this parti- 
cular case it must be remembered that the document is a highly 
confidential document protected by S. 54 of the Income-tax Act. 
That Act prohibits a public servant from making any disclo- 
sures with regard io such income-tax returns and it says that no 
Court shall, with certain exceptions, be entitled to require any 
public servant to produce before it any such return, accounts, 
documents or record or any part of any such record or to give 
evidence before it in respect thereof. ‘None of the exceptions 
which are in public interests have any relation to litigation 
between ordinary citizens and there is no provision for the 
production of documents for the benefit of individual litigants. I 
think that it is an answer to this application to say that first of 
all there is no document in existence and therefore it cannot be 
in the power of the defendant and secondly that the Court is 
prohibited from ordering a defendant to produce his original 
income-tax returns eqtially as it cannot order the Income-tax 
Officers themselves to produce them. To direct that a litigant 
should produce a certified copy of his return would render S. 54 
of the Income-tax Act in some respects a dead letter. It must 
be remembered that it is nothing more thana rule of practice by 
which the income-tax authorities allow assessees to have copies 
of these documents and there is nothing before me to show that 
that privilege might not be withdrawn. But, generally speak- 
ing, this application is entirely contrary to authority. Such an 
application was sefused in a Scotch case reported in Shaw v. 
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‘Kayl, There are other cases based on other statutes dealing 
with documents of which Rowell v. Bali? and Ankin v. London 
and North Eastern Railway Company8, are examples, showing 
that when a statute prohibits the production of a document, 
that prohibition is absolute and inconvenience of litigants is 
irrelevant. Further, an order under O. 11, r. 14 is a discre- 
tionary order and in the words of Bowen, L.J., in Arnott v. 
Hayes, this power should be exercised with great caution. I 
do not think that this aspect of it was present in the mind of 
the lower Court. Generally I think this order is contrary to 
law for the reasons which I have given. I would repeat that 
it seems to go to the root of the whole principle that these 
income-tax returns are confidential documents which not even 
the authorities themselves may disclose. 


The civil revision petition is allowed with costs and the 
order of the lower Court is set aside. 


K.S. Petition allowed. 


———— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, JUSTICE WADSWORTH. 


J. Austen Byers, Esq .. Petitioner” (Defendant) 


v. 
The Municipal Council, Trichinopoly 
by its executive authority, the Com- 
missioner, Puthur, Trichinopoly. . Respondent (Plaintif). 


Madras District Municipalihes Act (V of 1920), S. 93 (a) (1)—Govern- 
ment servont holding an appointment within a Musictpality—Residence out- 
side—Taxable income for half-year—Income from appointment alone taxable 
during the period for which he held the post within the Municipality. 


Where a Government servant worked for three months and 2 days 
whhin a District Municipality but resided during the period outside the 
Municipality, and the Municipality sued him claiming that he was taxable not 
‘only on the pay of his appointment during the period for which he held the 
post within the Municipality but also on his professional income for the rest 
of the half-year, that is, the periods of his absence from the Municipality, 


Held, that the person was taxable only under sub-cl. (a) (1) by 
virtue of having held an appointment within the Municipality; that appoint- 
ment Within the Municipality was the ‘sole source of income in respect of 
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which tax was leviable and in calculating his imcome for the half-year, only 
the income from the taxable source should be taken into consideration. 
In re Hilton Brown, A.IWR. 1938 Mad. 462, distinguished. 

Petition under S. 25 of Act IX of 1887 praying that the 
High Court will be pleased to revise the decree of the Court of 
Small Causes at Trichinopoly in S. C. S. No. 1089 of 1938. 

A.V. Narayanaswamt Aiyar for Petitioner. 

B. Sttarama Rao for Respondent. 


The Court delivered the following 


JupGMENT.—This petition raises a question of liability to 
profession tax under S. 93 of the Madras District Municipali- 
ties Act. The petitioner was the defendant in the lower Court 
and there is no dispute about the facts. 


From lst April, 1935, to 14th April, 1935, petitioner held 
the appointment of District and Sessions Judge, Trichinopoly. 
On 15th April, 1935, he ceased to hold that appointment having 
been granted leave with permission to be absent from duty 
during the ensuing summer vacation. He spent this period of 
leave and vacation outside India. On 22nd June, 1935, he was 
re-appointed District and Sessions Judge, Trichinopoly, and 
held that appointment up to 9th September, 1935, when he 
again took leave and his connection with Trichinopoly ceased. 
The total period of his duty as District and Sessions Judge, 
Trichinopoly, during the half-year with which we are concerned 
was thus 3 months and 2 days and it is common ground that 
during this period, though he worked inside the Municipality, 
he resided outside the Municipality. The petitioner has paid 
the profession tax which would be due from him on the income 
earned by the exercise of his profession during this period of 3 
months and 2 days. The Municipality however filed a small 
cause suit claiming that he was taxable not only on the pay of 
his appointment during the period for which he held an 
appointment within the Municipality but also on his professional 
income for rest of the half-year, that is, the periods of his 
absence from Trichinopoly. 
~ S. 93 of the Madras District Municipalities Act makes a 
person liable for profession tax if: 


(a) he exercises a profession, art or calling or transacts business ee 
holds any appointment, public or private; 
(i) within the Municipality for not less than 60 days in the aggregate, 
or a 
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(ii) without the Municipality but who resides in the Municipality for 
not less than sixty days in the aggregate; 


(b) resides in the Municipality for not fess than sixty days in the 
aggregate and isin receipt of any pension or income from investments. 
Such a person is required to pay a half-yearly tax assessed 
in accordance with the rules in Schedule IV. R. 16, of Schedule 
IV divides taxable persons into twelve classes according to 
the amount of their half-yearly income and prescribes the 
appropriate taxes. Sub-S. (2) of S. 93 prescribes that a person 
shall be chargeable under the class appropriate to his aggregate 
income from all the sources specified in sub-S. (1) as being 
liable ‘to the tax. Now it is possible to read this clause in 
several different ways. It could be given a very wide interpre- 
tation and made to mean that any one who became taxable 
under any of the qualifications in sub-clauses (1) (a) and 
(b) would be chargeable in respect of any incomederived from 
any of the sources therein set forth. Under this interpretation 
a man who qualified for the tax merely by holding an appoint- 
ment for sixty days within the Municipality where he did not 
reside could be made to pay tax on the income which is expressly 
made taxable only on the basis of residence. That is to say, he 
could be made to pay tax on his income from investments or 
his pension or on the income from an appointment held outside 
the Municipality. I do not think that this is the correct inter- 
pretation of this clause and it has not been seriously contended 
before me that such a wide meaning should be given to it. 
Another possible interpretation is that when a person is taxable 
under either the first or second parts of sub-cl. (a) he becomes 
chargeable in respect of income during the half-year from any 
profession or appointment wherever exercised. This is the 
interpretation for which the learned Government Pleader has 
contended. It involves the reading of the first part of sub- 
clause (a): as dealing only with the sources of income and 
treating the qualifying words in parts (+) and (#) as having 
relation only to the conditions giving rise to taxability. It 
seems to me that this method of construction involves a strain 
on the language of the section. The first part of sub- 
section (a) is really one single senience—a person exercising a 
profession or holding an appointment within the Municipality 
for not less than sixty days in the aggregate. The second part 
is really another sentence dealing with those who exercise a 
profession or hold an appointment without the Municipality but 
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reside in the “Municipality for not less than sixty days. With 
reference to the first class of persons the source of income is 
surely not the appointment whatever and wherever it may be 
but the appointment within the Municipality. With reference 
to the second class of persons the source of income is clearly 
the appointment or profession outside the Municipality which is 
made taxable by the qualification of residence within the 
Municipality. It seems to me that the intention of sub-cl. (2) 
of S. 93 is to make a person chargeable to profession tax under 
a class appropriate to his aggregate income from any source of 
income with reference to which he can be deemed to be taxable 
having regard to the terms of sub-cls. (a) and (b) of cl. (1). 
That is to say, if a person is taxable by reason of his residence, 
then he comes both under sub-cl. (a) (š) and under sub- 
cl. (b) and he would be taxable both in respect of any profes- 
sion or appointment exercised outside the Municipality and also 
on any pension or income from investments. If on the other 
hand a man becomes taxable only by reason of the practice of a 
profession or the holding of an appointment within the Munici- 
pality, then the only source in respect of which his income can 
logically be calculated is the profession or appointment within 
the Municipality which brings him under the Act. 


Not being a resident within the Municipality, he cannot be 
taxable on income from sources which are only taxed on the 
basis of residence. There is no precise authority on the subject. 
My attention has, however, been drawn to the decision in 
In re Hilton Brownl, which on the facts bears a super- 
ficial resemblance to the present case. That was a case of 
a Government servant who spent a portion of the half-year 


at Vellore where he was the Collector. For rest of the half- - 


year he was on leave outside India. The report does not 
precisely state that he resided in Vellore where he held his 
appointment. But there is nothing stated to the contrary and 
one may infer that he lived, as most people do, in the town 
where he worked. On these facts it was held that he was 
taxable on the total income from his appointment during the 
half-year. Assuming that he lived within the Municipality it 
seems to me that this decision is in accordance with the view 
which I have suggested; for he would be taxable under sub- 
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cl. (a) (ii) of cl. (1) asa person residing in the Municipality 
who is taxable in respect of extra Municipal income and he 
would also be taxable as a person holding an appointment 
within the Municipality for a portion of the half-year. These 
two categories of liability together cover the whole of the half- 
year for which the tax was claimed. 


The present case however presents different facts. The 
petitioner is taxable to my mind only under sub-cl. (a) (i) by 
virtue of having held an appointment within the Municipality; 
that appointment within the Municipality is the sole source of 
income in respect of which tax is leviable and in calculating his 
income for the half-year, I am of opinion that only the income 
from the taxable source should be taken into consideration. 

In this view I allow the petition and dismiss the suit with 
costs throughout. 

K.C. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PrEsENT :—Mr. Justice HoRwi. 


Pudikutty Unneeri .. Appellant* (Plaintiff) 
V. 
The Municipal Council, Calicut .. Respondent (Defendant). 

District Municipalities Act (V of 1920), Ss. 167, 168 and 183—House— 
Construction of—Plaw—Licence in terms of plan subject to street alignment 
rule—Pial within street alignment 6 feet contrary to plan—If infringement 
of licence and S. 167—If owner entitled to compensation for having to build 
in the restricted area—S. 168, construction of. 

Where a licence was granted for putting up a building according to the 
plan submitted to the Municipality by the owner, and a note was added there- 
to thet the street alignment of 6 feet under S. 167 of the District Municipali- 
tles Act should be strictly observed, and the owner after constructing the 
building according to the plan added a pial offending S. 167, the Munici- 
pality can order demolition of the pial 

A pialis part of a building and therefore it isa breach of the licence 
to build a pial. S. 183 deals with verandahs in the nature of balconies 
which project’ over a street and not with pials which do not overhang a 
street. 


S. 168 applies toa person who is reconstructing his house and who 
because of an order of the Municipality has to keep his house out of the 
street alignment. 

Appeal against the decree of the District Court of South 
Malabar in Appeal Suit No. 4 of 1937, preferred against the 





* S, A. No. 163 of 1939. 13tlt December, 1940, 
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decree of the Court of the District Munsif of Calicut in O. S. 
No. 119 of 1936. 

C.K. Viswanatha Aiyar for Appellant. 

K. Kutttkrishna Menon for Respondent. 

The Court delivered the following 

JupcmMeNntT—The appellant had an old house occupying the 
site 4, B, D, C in the plan filed by him. That house fell into a 
state of disrepair and the Commissioner of the Calicut Munici- 
‘pality ordered its demolition. The appellant wished to recon- 
struct the house and he submitted a plan proposing to build the 
house on £E, F, D, G. That plan was approved and a licence 
(Ex. D) was issued in which a note was added ‘The street 
alignment of § feet—Mooriet Road and the Coast Road on the 
west should be strictly observed.” This note was added to 
remind the appellant of the provisions of S. 167 of the District 
Municipalities Act to the effect that no person should construct 
any portion of any building within a street alignment as defined 
under S. 166. The findings of the Court below are that after 
the building was constructed in accordance with this plan, the 
appellant added a pial on the remaining area of his site, that is, 
the land lying between G, E, F, D and A, B, D C. When the 
Municipality discovered this construction they ordered him to 
demolish it and threatened him that if be did not do so they 
would demolish it themselves and charge him with the cost. 
The plaintiff thereupon brought the present suit for a permanent 
injunction to restrain the defendant Calicut Municipality from 
demolishing this pial The suit was dismissed. The appellant 
preferred an appeal to the District Court which was also dis- 
missed. Hence this second appeal by the plaintiff, 

There is no doubt in my mind that a pial does form part 
of a building and that therefore the appellant commiited a 
breach of the licence and also failed to comply with the provi- 
sions of S. 167. Thelearned advocate for the appellant argues 
that S. 183 deals with the grant of licences for verandahs and 
not S. 167; but the verandahs referred to in S. 183 are of the 
nature of balconies, which project overa street. That section 
does not relate to pials, and the appellant’s pial does not over- 
hang the street. It is constructed on the plaintiffs own pro- 
perty. The Chairman, Municipal Counctl, Srirangam v. Subba 
Pandithar1, upon which reliance has been placed by the ‘appel- 





1. (1913) 25 M.L.J. 297: LL.R. 38 Mad. 456, 
79 
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lant, merely says that where a person holding land has encroa- 
ched upon the street and has had possession of it for over the 
statutory period he acquired a right to’the encroached area by, 
prescription; so that the land becomes his, and that he can 
therefore do what he likes with the land. I do not see how that 
decision helps the appellant in any way. 

The appellant next contends that he is entitled to compen- 
gation under S. 168. S. 168 does apply to a person who is 
reconstructing his house and who, because of au order of the 
Municipality, bas to keep his house out of the street alignment. 
Such a person becomes entitled under this section to be com- 
pensated for his compliance with. the Municipality’s order. 
Unfortunately for the appellant, however, the plan submitted 
by him and his application for a licence do not show that he 
restricted his building on account of some order of the Munici- 
pality ; but it is probably true, as the appellant states, that it was 
because the Municipal Surveyor told him that he must build 
within the restricted area so as to allow a six-feet margin 
from the street boundary that be submitted the plan he did. 
This point was not however raised in either of the Courts. 
below—nor is it to be found in the grounds of appeal. In the 
absence of pleadings and evidence, it cannot be held that the 
plaintiff is entitled to compensation, The appellant cannot 
therefore be given any remedy in this suit; but the Municipality 
should, in my opinion, have given him compensation, not for 
demolishing his pial, but for having to build his house on the 
restricted area. 

The appeal is dismissed with costs. 

S. V. V. Appeal dismissed.. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT—MR. JUSTICE WADSWORTH. 


Muthuswami Chettiar .. Petitioner* (Petitioner) 
v. 
Narayanaswami Chettiar .. Respondent (Respondent— 
` Plaintiff). 


Mortgage—Petitioner claiming ` half-share in the mortgage security— 
Adverse to plaintiff's claim in smi—W kether petitioner to be made a party— 
—0. 34, r. 1, Civil Procedure Code (V of 1908) applicable. 


Co 


* C. R- P. No, 1001 of 1937. 18th November, 1940. 
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Where the plaintiff brought a suit on a mortgage ignoring the claim of 
the present petitioner to a half-share therein and the application of the 
present petitioner to be brought on record as a party to the suit was refused, 

Held, that although his claim was adverse to that of the plaintiff, it was 
one which ought to have been decided before a decree was given in the 
mortgage suit. O. 34, r. 1, Civil Procedure Code reguires that all persons 
having an interest in the mortgage security should be joined as parties to 
any suit relating to the security. 


Petition under S. 115 of Act V of 1908 and S. 224 of the 
Government of India Act praying that the High Court will be 
pleased to revise the order of the Court of the District Munsif 
of Tindivanam dated 12th February, 1937, and made in I. A. 
No. 45 of 1937 in O. S. No. 571 of 1936. 


N. Muthuswamt Aiyar and S. Srimvasan for Petitioner. 


M. L. Nayak, M. R. Venkataraman and T.K. Rajagopalan 
for Respondent. 


The Court delivered the following 


JupGMENT.—This petition arises out of an order dismiss- 
ing an application under O. 1, r. 10 of the Code of Civil 
Procedure to add the petitioner as party to a mortgage suit. 
The mortgagee was a deceased person whose property was 
claimed by an alleged adopted son. The present petitioner 
challenged the validity of the adoption and claimed himself to 
be entitled to the properties of the deceased mortgagee. There 
was a suit to declare that the adoption was invalid. This suit 
was compromised in 1934, the result being that the right of thé 
present petitioner was recognised as to one half of the proper- 
ties and the right of the adopted son to the other half. There 
was also a subsequent partition suit to divide the properties as 
a result of which the present mortgage was to be shared 
equally between the two. However, in 1936 the adopted son 
purported to assign the suit mortgage to the plaintiff as if he 
was solely entitled thereto. The plaintiff brought a suit on the 


mortgage ignoring the claim of the present petitioner to a half- 


share therein. The suit was filed in 1936,.and while the suit was 
pending the present petitioner applied to be brought on record as 
a party to the suit entitled to a half-share in the mortgage. The 
learned District Munsif refused to complicate the suit by 
adding a person who claimed adversely to the plaintiff and 
dismissed the application. It seems to me that the learned 
District Munsif has incorrectly appreciated the legal position, 
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Granted that it is ordinarily undesirable to implicate in a mort- 
gage suit persons claiming adversely to either the mortgagor or 
the mortgagee, that is not really the ‘position here. Present 
petitioner’s claim is not in any way in derogation of the rights 
of the mortgagee or the mortgagor. He claims that he is, as 
to a half-share, the mortgagee himself and that the plaintiff is 
entitled only to the other half of the mortgage right by virtue 
of his assignment. Although this is a claim adverse to the 
plaintiff it is one which in my opinion ought to have been 
decided before a decree was given in the mortgage suit; for, 
otherwise, the result would be that the mortgagor would be 
liable to another suit on the same mortgage and the decree in 
the plaintiffs suit would not enable him to satisfy the claim 
under the mortgage by payment of the amount due to the 
plaintiff. O. 34, r. 1, requires that all persons having an 
interest in the mortgage security shall be joined as parties to 
any suit relating to the security. If the allegations in the 
petition are correct the petitioner is entitled to half of the 
mortgage security and he is a necessary party to the suit. 


It is objected that the suit has now reached the stage of a 
final decree. That is unfortunate. But it is not due to the 
fault of the petitioner, who filed his application in good time 
and challenged the rejection of that application in the only way 
open to him by filing the present revision petition. It is a pity 
that the revision petition has been pending so long in this Court, 
It seems to me, however, that the decree which the plaintiff has 
obtained is one which should not, èither in the interests of the 
present petitioner or in the interests of the mortgagor, be 
allowed to enure solely for the benefit of the plaintiff. ` 


In the result, therefore, I allow the petition with costs and 
direct that the petitioner be impleaded as a party before the 
trial Court which will go into the truth of the allegations in the 
petition, and if they are established, will amend the decree so 
as to make the petitioner entitled to half the amount payable 
under the decree. 


K. C Petition allowed 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Sirk ALFRED Henry LIONEL Leac, Chief 

Justice AND MR. JUSTICE KrRIisHNaSWAMI ATYANGAR, 
V. Ramaswami Aiyar and another .. Appellants* (Nil and 
Appellant) l 


i v. 
Veerarayan Raja alias Kuttunni, the 
present Eralpad Raja and another Respondents (Respon- 
dents 3 and 2). 
Pracitce—Insittution of suit—Preseniation of plaint to Court having 
furisdiction—Subsequent finding as to value of subjeci-maiter — Platnt 
returned and represented to different Couri—Date of institution of suit. 


The presentation of a plaint to a Court which has no jurisdiction to try 
the suit cannot be said to be the institution of the suit, even though the plaint 
has been accepted as being in order and registered. But when a plaint is 
presented to a Court having jurisdiction and that Court accepts the plaint as 
being in order it must be held that the suit has been instituted. Because at 
some later stage, as the result of a finding on the value of the subject-matter 
of the suit, it is found that the plaint should have been presented to another 
Court having jurisdiction and that the plaint is returned for presentation in 
that Court, it does not mean that the suit has not been instituted. And 
when a plaint has been so retyrned and re-presented to that Court having 
jurisdiction, the date of the institution of the suit is the date on which the 
plaint was originally filed and not the date on which it was re-presented. 


Hirachand Succaram v. G.I. P. Railway Co., Bombay, (1928) I.L.R. 52 
Bom. 548, distinguished. 

Appeal under Cl. 15 of the Letters Patent against the 
decree and judgment of the Hon’ble Mr. Justice King dated the 
23rd March, 1938, in S. A. No. 264 of 1936 preferred against 
the decree of the Court of the Subordinate Judge of Ottapalam 
in A. S. No. 2 of 1935 preferred against the decree of the 
Court of the District Munsif of Chowghat in R. I. A. No. 372 
of 1933 in O. S. No. 308 of 1932. 

P. Govinda Menon for Appellant. 

Respondent not represented. 

The judgment of the Court was delivered by 

The Chief Jusiice.—The second appellant is the karnavan 
of a Malabar tarwad. ; 

On the 8th January, 1906, the jenmi, who is now repre- 
sented by the first respondent, executed in favour of the tarwad 
of the appellant a kanom mortgage in respect of 58 parcels of 
agricultural land. On the 6th January, 1925, the jenmi 





| * L. P. A No.J1 of 1938. 12th November, 1940, 


Leach, C.Je 
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executed a melcharth in favour of the second respondent, who 
on the 4th February, 1929, filed a syit in the Court-of the 
Subordinate Judge of Calicut to enforce the redemption of the 
kanom. There were 136 defendants, the karnavan, 22 other 
members of the tarwad and 113 tenants. The contesting 
defendants pleaded that the Subordinate Court had no jurisdic- 
tion because the plaintiff had overvalued the property and that 
on a true valuation it should be filed in the Court of the 
District Munsif of Chowghat. After inquiry the Subordinate 
Judge held that the allegation of overvaluation was well 
founded and by an order dated the 4th March, 1930, directed 
that the plaint be returned to the second respondent for presen- 
tation to the District Munsif’s Court. The plaintiff appealed 
to the District Judge of South Malabar, who came to the 
conclusion that the suit had not been overvalued and accordingly 
directed the Subordinate Judge to hear and decide it. The 
contesting defendants then appealed to this Court, and Jackson, 
J., who heard this appeal came to the conclusion that the 
District Judge had erred and that the order of the Subordinate 
Judge should be restored. In pursuance of the order of the 
learned Judge the second respondent applied for the return of 
the plaint and it was handed to him by the Subordinate Judge 
on the 31st March, 1932. On the 11th August, 1932, the 
second respondent presented the plaint to the District Munsif. 


In the meantime the Malabar Tenancy Act, 1929 had been 
passed and came into force on the 1st December, 1930, but in 
S. 1 (3) there is a proviso in these terms: 

“Provided that inall suits for eviction instituted after the 30th July, 
1929, and pending in the Court of first instance on the date when the Act 
comes into force, which would have been governed by the provisions of this 
Act had it been in force at the time of their institution, the rights and obli- 
gations of the parties concerned shall be regulated by the provisions of this 
Act.” ‘ 

By virtue of Ss. 22 and 23 of the Act a kanomdar is now 
in a position to apply for a renewal of his kanom. 


On the 29th March, 1933, the appellant as the karnavan of 
the tarwad in whose favour the kanom of the 8th January, 
1906, had been executed applied to the District Munsif of 
Chowghat for the renewal of the kanom. The second respon- 
dent objected. He relied -on the proviso in S. 1 (3) of the 
Act, as the suit instituted by him for the redemption of the 
kanom was in effect-a suit for eviction. The yalidity of this 
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objection depends on the date on which the suit was ‘instituted’. 
If it was instituted on the 4th February, 1929, the date on 
which the plaint was presented to the Subordinate Judge, the 
appellant was not entitled to apply for a renewal of the kanom, 
but if the date of institution is the 11th August, 1932, when the 
plaint was presented to the District Munsif of Chowghat the 
proviso will apply and the appellant’ 3 application for a renewal 
of the kanom will lie. 


The District Munsif held that the suit must be deemed to 
have been filed on the date the plaint was presented to the 
Subordinate Judge of Calicut, namely, the 4th February, 1929, 
and accordingly he dismissed the application of the appellant. 
The appellant appealed to the Subordinate Judge of Ottapalam, 
who agreed with the District Munsif. The appellant then 
appealed to this Court, but again without success. The appeal 
was heard by King, J., who agreed with the Subordinate Judge’s 
conclusion but on grounds somewhat different from those stated 


by the Subordinate Judge. The learned Judge having given a < 


certificate under Cl. 15 of the Letters Patent the present appeal 
has been filed against his decision. 


If it had been ihe case that ihe Subordinate Judge of 
Calicut had no jurisdiction to entertain the second respondent’s 
suit we should have no hesitation in accepting the contention of 
the appellant that the date of the institution of the suit was the 
11th August, 1932, when the District Munsif of Chowghat 
became seised with the matter. The presentation of the plaint 
to a Court which has no jurisdiction to try the suit cannot be 
said to be the institution of the suit, even though the plaint has 
been accepted as being in order and registered. Before a suit 
can be deemed to be ‘instituted’ the plaint must be presented to 
a Court having jurisdiction. But notwithstanding that here 
the plaint should have been filed in the Court of the District 
Munsif by reason of S. 15 of the Code of Civil Procedure, 
which says that every suit shall be instituted in the lowest Court 
competent to try it, the Subordinate Judge had in fact jurisdic- 
tion to try it and he received his jurisdiction under the 
provisions of S. 12 of the Madras Civil Courts Act. That 
section says that the jurisdiction of a District Judge or a 
Subordinate Judge extends, subject to the rules contained in the 
Code of Civil Procedure, to all original suits and proceedings 
of acivil naturg. There is nothing in the rules of the Code of 


Ramaswami 
v. 
Veerarayan 
Raja. 


Leach, C. J. 
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Civil Procedure which takes away the jurisdiction conferred by 


S. 12 of the Madras Civil Courts Act, If no objection to the 
valyation had been taken the Subordinate Judge would have 
heard and decided the suit and the dectee passed by him would 
have had full validity, subject, of course to an appeal. 

Mr. Govinda Menon has very properly conceded that the 
Subordinate Judge had jurisdiction, but he has said that inas- 
much as the plaint should have been presented to the lowest 
Court having jurisdiction the suit must be deemed to have been 
instituted when it was presented to the District Munsif. We 
cannot accept this argument, as we have already indicated. 
When a plaint is presented to a Court having jurisdiction and 
that Court accepts the plaint as being in order it must be held 
that the suit has been instituted. Because at some later stage, 
as the result of a finding of fact on the question of the value of 
the subject-matter of the suit, it is found that the plaint should 
have been presented to another Court having jurisdiction and 
that the plaint is returned for presentation in that Court, it does 
not mean that the suit has not been instituted. When a plaint 
has been presented to a Court having jurisdiction a transfer of 
the case to another forum cannot mean the cancellation of the 
institution. 


Mr. Govinda Menon has relied on the decision of the 
Bombay High Court in Hirachand Succaram v. G. I. P. Rail- 
way Co., Bombay!, but we fail to see what application the ` 
judgment in that case has here. On the 10th March, 1925 and 
on the 29th June, 1925, two suits were instituted in the Court 
of the First Class Subordinate Judge at Sholapur against the 
Great Indian Peninsular Railway. At that time the Railway 
was controlled by a limited liability Company, but on the Ist 
July, 1925, it came under State control and it was necessary to 
add as a defendant to the suits the Secretary of State for 
India in Council. Up to the happening of this event the Sub- 
ordinate Judge had jurisdiction to try the suits, but inasmuch 
as they had to be converted into suits against the Secretary of 
State for India in Council his jurisdiction ceased and it ‘was 
necessary for the plaintiff to take back the plaints and present 
them to the District Court. Before the District Judge the 
question was raised on behalf of the Secretary of State whether 





1. (1928) I.L.R. 52 Bom. 48, 
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the suits were bad for want of notice under S. 80 of the Code 
of Civil Procedure and the date of the institution of the suits 
became a material factor. The Bombay High Court held that 
the date of the suits must be taken to be the date on which the 
plaints were presented to the District Court. The difference 
between the Bombay suits and the suit now before us is that in the 
Bombay suits the Subordinate Judge had no jurisdiction to try 
them, but in the case before us the Subordinate Judge had 
jurisdiction, although after the suit had been instituted it was 
found that another Court also had jurisdiction and that the 
Code of Civil Procedure required the suit to be tried-by the 
other Court aş the Court of First Instance. 


We hold that the suit with which this appeal is concerned 

_ was instituted on the 4th February, 1929 and therefore the 

appellant had no right of a renewal of the kanom. Conse- 

quently the appeal will be dismissed but there will be no order 
as to costs as it has proceeded ex parte. 


B. V. V. Appeal dismissed. 


' IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR, JUSTICE WADSWORTH. 
Kuntamukkala Venkateswara Rao .. Petitioner* (Defen- 

dant) 
v. 
Sree Raja Kunduru Lakshmikantharao Respondenis (Plain- 
Bahadur Zamindar Garu and others. tifs). 


Madras Agriculturist? Relief Act, (IV of 1938), Ss. 9, 15 and 19— 
Arrears of rent—Promissory note in substitution of—Defence under S. 15— 
Whether debt without consideration—Scaling down under the circumstances, 
whether permissible. 


To a suit on a promissory note for arrears of rent the defence was that 
the amount was not due because it represented rent which must be deemed 
to be discharged by reason of S. 15 of Act IV of 1938. 


Held, granting that the promissory note would operate only as a condi- 
tional discharge of the liability for rent and that if it should be found defec- 
tive, the promisee might (if it was not barred) fall back on the original 
right to claim rent, still the debtor could not compel the promisee to treat 
his claim as one for rent whereas in fact it wes nothing of the kind, or to 
' treat the note which was in substitution fora liability for rent, as being 
without consideration, because a claim based on the liability for rent, would 
be met by a defence under S. 15. 


Ramadoss Reddiar v, Munuswami Reddiar, (1940) 2 M.L.J. 825, followed. 





"C R. P, Ng 252 of 1939, 17th February, 1941. 
80 
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Petition under S. 25 of Act IX of 1887 praying that the 
High Court will be pleased to revise the decree of the Court of 
the District Munsif of Bezwada dated the 24th September, 
1938 and passed in S. C, S. No. 358 of 1938. 

Ch. Raghava Rao for Petitioner. / 

S. Venugopala Rao for Respondents. 

The Court delivered the following 

JupGMENT.—Petitioner contended in defence to a suit ona 
promissory note that the amount was not due because it ‘repre- 
sented rent which must be deemed to be discharged by reason of 
S. 15 of Act IV of 1938. A Bench of which I was a member 
held in Ramadoss Reddiar v. Munuswami Reddiarl, following 
The Commissioner of Income-tax, Madras v. Zamindar of 
Kirlampuds2, that a decree on a promissory note for arrears of 
rent is a decree for a debt and not a decree for rent and that it 
is to be scaled down under Ss. 9 and 19 and not under S. 15. 
An attempt has been made to distinguish that decision on the 
ground that it related to a decree, whereas, here, we are con- 
cerned with a suit on a promissory note to which a plea of 
failure of consideration may be raised. The distinction made 
is, in my opinion, fallacious. The basis of our decision was 
that on the taking of the note the character of the Liability 
changed and that it ceased to be rent. Granted that the pro- 
missory note would operate only as a conditional discharge of 
the liability for rent and that if it was found to be defective the 
promisee might (if it was not barred) fall back on the original 
right to claim `rent, 1 do not think that it follows that the 
debtor can compel the promisee to treat his claim as one for 
rent whereas in fact it is nothing of the kind, or that he can 
treat the note which was in substitution for a liability for rent 
as being without consideration, because a claim based on the 
liability for rent, which has not been made, would be met by a 
defence under S. 15. In tbis view I dismiss the petition with 
costs. 


K. C. Petition dismissed. 





1. (1940) 2 M.L,J. 825. 
2. . (1931) 63 M.L.J. 20: LL.R. 55 Mad. 830 (S,B.). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT ;—MR. Justice Horwi. 


Raja Saheb Meharban I Dostan Sri Petitioner* (Plaintiff) 
Rajah Rao Venkata Kumara Mahi- 
path Suryarao Bahadur Garu. 
v. 
Puramsetti Venkatarao and another... Respondents (Defen- 
dants). 


Provincial Small Cause Courts Act (IX of 1887), S. 16—Civil Procedure 
Code (V of 1908), Ss. 15 and 102—S sit on the Original Side—Of Small Cause 
nature—Cowrt having no jurisdiction to entertoin the suit as a Small Cause one 
—Right of appeal—Second Appeal. 2 

Where a suit is filed on the Original Side of a Munsif’s Court because 
the District Munsif had no jurisdiction to try it as a Small Cause suit, that 
suit cannot be considered to be a Small Cause suit. All that can be said is 
that the suit is of a Small Cause nature. There is nothing in the Provincial 
Small Cause Courts Act or in the Civil Procedure Code, which says that no 
first appeal lies in such cases. The Provincial Small Cause Courts Act applies 
only to Small Cause suits, and although S 102 of the Civil Procedure Code, 
is a bar to a Second Appeal there is nothing in the Act which prohibits a First 
Appeal. An appeal does lie in the Court below, because the District Munsif 
had no jurisdiction to entertain the suit on the Small Cause side. 


No Second Appeal lies by virtue of S. 102 of- the Civil Procedure Code. 


Kollipara Seetapaty v, Kantipati Subbayya, (1909) 20 M.L.J. 718: I.L.R. 
33 Mad. 323, (F.B.) referred to and explained. 


Petition under S. 115 of Act V of 1908 praying that the 
High Court will be pleased to revise the decree of the Court of 
the Subordinate Judge of Cocanada in A. S. No. 170 of 1936 
preferred against the decree of the Court of the District Munsif 
of Peddapuram in O. S. No. 326 of 1434. 

Ch. Raghava Rao for Petitioner. 

Tatavarti Satyanarayana for Respondents. 

The Court delivered the following 

JUDGMENT.—The plaintiff brought this suit for compensa- 
tion for water taken by the defendants from the source of the 
plaintiff. It was dismissed with costs. In appeal, it was urged 
by the defendants that no appeal lay. The plaintiff (appellant) 
-admitted by implication that an appeal would not lie unless the 
suit were of the nature described in Arts. 13 and 35 (#) and 
(i) of Sch. II to the Provincial Small Cause Courts Act. It 
was held by the learned Subordinate Judge that the suit was not 
covered by either of these articles and he consequently held that 





* C. R. P. No. 2204 of 1940(S. A. No. 66 
of 1938 cogverted into C. R. P.) 11th December, 1940. 


Suryarao 
Bahadur 
Garu 


v. 
Venkatarao. 
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an appeal did not lie. The appeal was accordingly dismissed: 
In the grounds of appeal to this Court, it was again contended 
that Arts. 13 and 35 (i) and (š) covered a suit of this kind. 
In view of my decision in S. A. No. 1067 of 1937 of the 
25th September, 1940, this point was not pressed; but it is now 
argued that although the suit was of a Small Cause nature, an 
appeal did lie. 

The appellant’s contention seems to be well founded. It 
was assumed in Kolipara Seetapaty v. Kantipati Subbayyal, 
that the decision in a suit which should have been tried on the 
Small Cause side but which was actually tried on the Original 
Side of the same Court was final and that no appeal therefore 
lay. The point did not really fall for decision there; but that 
has been taken as the law ever since in cases where a Court has 
no jurisdiction by virtue of S. 16 of the Provincial Small Cause 
Courts Act to try a suit on the Original Side. Where however 
a suit is filed on the Original Side because, as here, the District 
Munsif has no jurisdiction to try it as a Small Cause suit, that 
suit cannot be considered to be a Small Cause suit. All that can 
be said is that the suit is of a Small Cause nature. There is 
however nothing in the Provincial Small Cause Courts Act or 
in the Civil Procedure Code, which says that no first appeal lies 
in such cases. The Provincial Small Cause Courts Act applies 
only to Small Cause suits, and although S. 102 of the Civil 
Procedure Code, is a bar to a Second Appeal, there is nothing 
in the Act which prohibits a First Appeal. An appeal did 
therefore lie in the Court below because the District Munsif 
had no jurisdiction to entertain the suit on the Small Cause side. 


No Second Appeal lies by virtue of S. 102 of the Civil Pro- 
cedure Code; so that if the appellant is to succeed, this 
appeal must first be converted into a revision petition and-then 
I must exercise my discretion in his favour. He should. 
undoubtedly have raised the point which has now been discussed 
both in the Court below and in the grounds of appeal here. This 
appeal will be converted into a revision petition, the petition 
allowed, and the First Appeal remanded for disposal on the 
merits, only if the appellant pays the costs of the respondents 
both in this Court and in the lower Appellate Court within 
three weeks of the receipt of the records in the lower Appel- 
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late Court. Otherwise, this appeal will stand dismissed with 
costs. 


After dictating the above but before signing the transcript, 
it struck me that the Subordinate Judge might have had juris- 
diction over the Peddapuram Munsif, and an inquiry in the 
office confirmed my suspicion. The Subordinate Judge did have 
jurisdiction to try this suit as a Small Cause suit. The question 
is whether this affects the above decision. At first sight it 
would appear that as the suit should have been tried on the 
Small Cause side, it should be treated as a Small Cause decision 
against which there is no appeal; but Mr. Raghava Rao has met 
this by two arguments. He first of all refers to the wording 
of S. 15 of the Civil Procedure Code, which lays down that 
‘every suit shall be instituted in the Court of the lowest grade 
competent to try it. He argues that the District Munsif was 
competent to try this suit in spite of the provisions of S. 16 of 
the Provincial Small Cause Courts Act. Section 16 says: 

“ Save as expressly provided by this Act or by any other enactment for 
the time being in force, a suit cognizable by a Court of Small Causes shall 
not be tried by any other Court having jurisdiction within the local limits of 
the jurisdiction of the Court of Small Causes by which the suit is triable.” 

He contends that there is another enactment in force which 
prevents the section from operating and that is S. 15 of the 
Civil Procedure Code. He argues that as the Court of the 
District Munsif was lower in grade to that of the Subordinate 
Judge, the suit had to be instituted in the District Munsif’s 
Court. Mr. Raghava Rao ‘admits that in practice this would 
mean that no Subordinate Judge would ever be able to exercise 
his Small Cause jurisdiction; because no Subordinate Judge has 
pecuniary jurisdiction on the Small Cause side beyond Rs. 3,000, 
up to which amount a District Munsif can try a suit on the 
Original Side. Although it would seem reasonable to suppose 
that the District Munsif was not competent to try the suit 
because of S. 16, Mr. Raghava Rao has quoted an authority to 
the contrary. The meaning of ‘competent to try’ came up for 
decision in Chockkalingam v. Palaniappal and the learned 
Judges there, after. referring to various cases in which a some- 
what similar question had arisen, came to the conclusion that a 
District Munsif has jurisdiction to try and is competent to try 
a suit beyond his own pecuniary jurisdiction 'on the Small Cause 
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side but within the pecuniary jurisdiction of the Subordinate 
Judge, though there is the circumstance or accident that that 
particular class of suit is removed frorf its purview. In that 
case they were considering whether under S. 24 (l-e) a 
District Court can transfer a suit from a Small Cause Court to 
another Court on the Original Side, and they pointed out that 
S. 24 (4) would have no meaning if it were true that the 
District Munsif to whom the suit was transferred was not 
competent to try the suit because of S. 16 of the Provincial 
Small Cause Courts Act. 

It is not necessary however, to try to reconcile the above 
decision with the interpretation of S. 16 of the Provincial 
Small Cause Court Act and S. 15 Civil Procedure Code, that 
common sense seems to require; because I think Mr. Raghava 
Rao’s second argument is sound. In Kollipara Seetapais v. 
Kantipati Subbayyat, the trial on the Original Side in the 
District Munsif’s Court was referred to his Small Cause 
jurisdiction and his decree was upheld apparently on the ground 
that as he was bound to try the suit on the Small Cause side, 
the decree should be looked upon as a decree on the Small Cause 
side. In the present case the trial by the District Munsif on 
the Original Side cannot be regarded as a disposal on the Small 
Cause side of the Court of the Subordinate Judge; and I do not 
think therefore that the principle laid down in Kollipara 
Seethapathy v. Kantipati Subbayyat, should be applied toa 
case where the Small Cause jurisdiction is exercised by a Court 


_ other than that in which the suit is ‘tried on the Original Side. 


It follows that the order of remand must stand. 
K. C. Petition allowed conditionally. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, JUSTICE WADSWORTH. 
Sreepathi Balaiah alias Bala Guru- : 


murthy and another .. Petitioners* (Respondents) 
v. 
Darsi Ramayya and another ... Respondents (Petitioners). 


Civil Procedure Code (V of 1908), Ss. 148 and 151—Error of Courts 
officer in maintaining entries—Inherent right of Court invoked for 
i A 

1. (1909) 20 M.L.J. 718: ILR. 33 Mad. 323 (F.B.). 
* C. R. P. No. 1223 of 1940. - 11th December, 1940. 


I] ” THE MADRAS LAW JOURNAL REPORTS. 639 


extending time to prevent pariy geting dammified by the mistake—Proper 
order. 


When a Court has grapted time within which a payment must be made 
and has declared that in default of payment within the time specified the 
proceedings will stand dismissed, there is no power under S. 148 of the Code 
of Civil Procedure after the date on which those proceedings would stand 
dismissed, to extend the time in which the payment was to be made. 

But where the application granted by the lower Court was not one made 
under S. 148 but under S. 151 of the Code invoking the inherent power of the 
Court and it was nota mistake by the party which led to the failure to 
comply with conditions but of the Court officer in maintaining correct entries 
in the Court record. 


Held, that the Court has inherent power under S. 15lof the Code 
to prevent a party from being damnified by the error of the Court’s own 
officer. 


Petition under S. 115 of Act V of 1908 praying that the 
High Court will be pleased to revise the order of the District 
Court of Kurnool dated 4th July, 1940, and made in M. P. 
No. 298 of 1940 in C. M. A. No. 7 of 1940 (I. A. No. 816 of 
1939 in O. S. No. 430 of 1938 D.M.C. Markapur.) 

Kasturi Seshagiri Rao for Petitioners. 

W. Kothandaramtah for Respondents. 

The Court delivered the following 

JupGMENT.—This -Civil Revision Petition arises out of an 
order passed in the following circumstances. The respondents 
were the appellants before the District Judge and their appeal 
was preferred against an order decreeing the suit ex parte. 
The District Judge passed an order that on condition the 
appellants paid Rs. 15 within one month the appeal would 
stand allowed and that in default of payment of the sum of 
Rs. 15 as specified above the appeal would stand dismissed with 
costs. It would appear that when this judgment was pronoun- 
ced neither side was present. In incorporating the result of 
the judgment into the rough diary maintained by the Court, an 
unfortunate error was committed; instead of the sum of Rs. 15 
the sum of Rs. 12 was inscribed. The respondents’ advocate 
referring to the rough diary found that Rs. 12 had to be paid 
and without undue delay paid that sum to the petitioners’ 
advocate. This payment was made two weeks after the judg- 
ment was pronounced. When the Court re-opened after the 
vacation it was discovered that a mistake had been made and 
that an amount of Rs. 3 had not been paid which should have 
been paid in order to comply with the formal order. The 
respondents therefore filed an application under S. 151, Civil 


Sreepathi 
Balaiab 
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Procedure Code to extend the time to pay the balance of the 
amount of costs. The learned District Judge accepted the 
contention that there was a bona fide mistake and extended the ` 
time till the date of that order and the balance was paid at once.. 
In revision it is contended by the petitioners that by the terms 
of the original order of the 15th April, the appeal would stand 
dismissed as from the 15th May, owing to the failure of the 
appellants (respondents here) to pay Rs. 15 within the time 
allowed and that as the appeal had been dismissed the Court 
had no jurisdiction to grant an extension of time at a later date. 

The petitioners rely upon the observations of thé Bench 
which decided Balakrishna Atyar v. Parvathammall. It is 
true that the finding in that case made it unnecessary for the 
Court to decide whether there was power to extend the time in 
circumstances similar to those now under consideration. But 
the learned judges discuss the law on the subject at same 
length and give a considered opinion which, though perhaps not 
an actual decision, must be treated with great respect. With 
respect I may say that I see no reason to differ from that 
opinion. When a Court has granted time within which a 
payment must be made and has declared that in default of 
payment within the time ‘specified the proceedings will stand 
dismissed, there is in my opinion no power under S. 148 of the 
Code of Civil Procedure after the date on which those proceed- 
ings would stand dismissed, to extend the time in which the 
payment was to be made; moreover I should not be inclined to 
refuse to interfere in revision with an order passed under 
S. 148 in such circumstances without jurisdiction, merely on the 
ground of hardship to the person adversely affected. 


But the present case stands on a somewhat different 
footing. The application granted by the lower Court was not 
made under S. 148 of the Code of Civil Procedure, but under 
S. 151 invoking the inherent powers of the Court and it was 
not a case of a mere mistake by the party which led to his 
failure to comply with the conditions. The basic mistake which 
led to the trouble was the mistake of the Court’s officer. The 
rough diary is maintained by the Court for the benefit of 
parties so that they may readily find out what has been ‘the 
nature of the order passed. In the present case the rough diary. 
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contained an entry to the effect that the respondents must pay, 
Rs. 12 within one month and they complied with that order. 
Unfortunately that order wrongly set forth the nature of the 
actual order of the Court. But it seems to me that the Court 
must have inherent power to prevent a party from being 
damnified by the error of the Court’s own officer. The respon- 
dents did that which they should have done according to the 
order as embodied in the rough diary. The money was received 
without objection by the petitioners’ advocate who seems to 
have been under the same misapprehension owing to the terms 
recorded in the rough diary; and though, in my opinion, the 
District Judge had no power under S. 148 of the Code of Civil 
Procedure to re-open a closed matter and give an extension of 
time, he had power under S. 151, Civil Procedure Code to do 
tbat which was necessary for the ends of justice in order to set 
right the consequences of an unfortunate error committed by an 
officer of Court. In this view I decline to interfere in revision 
with the District Judge’s order, but in the circumstances I 
direct each party to bear his own costs in this Court. 


K. C. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT;:—MR. JUSTICE WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRL 


Maruthuvamalai Moopanar -. Appelani* (Ist Res- 
pondent). 
v. . 
Avađaiachi . .. Respondent (Peti- 
tioner). 


Civil Procedure Code (V of 1908), O.-21, r. 19—If limitation ruas 
against the person entitled to smaller amount—Charge in favour of Govern- 
ment for court-fee—Execution by Government—Payment of court-fee amount 
by defendant—Fauure to establish set off of the defendants cross decree—If 
bar to plead when decree-holder executes. 


A maintenance decree dated 30th September, 1935 directed that the first 
defendant should.pay plaintiff maintenance ata particular rate and further 
provided that the plaintiff should pay Rs. 282-12-0 to the first defendant for 
“his costs and Rs. 739-15-0 as court-fee due to Government and that the first 
defendant should pay Rs. 166-11-0 to the plaintiff towards her costs. The 
plaintiff's charge for maintenance was burdened with a charge in favour 
of the Government for the amount of this court-fee. In 1936 the Govern- 
ment executed the decree for the court-feq and the first defendant first paid 
BE eee ee ees es 


“4. A. Q. No. 205 of 1939. 7th November, 1940. 
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the balance due to the plaintiff after deducting the Rs. 2&2-12-0 in his favour 
but later he paid up the balance. On 9th November, 1938 the plaintiff filed 
an E. P. for balance of the maintenance due afjer deducting the major por- 
tion of the court-fee paid but not the costs decreed to the defendant. 

Held, that the defendant was entitled to set off his decree for costs 
against the claim. Limitation cannot run against the person who is entitled 
to a lesser decree at a time when that decree is not executable, having re- 
gard to the provisions of O. 21, r. 19, Civil Procedure Code. | 


The defendant’s failure to establish the right to set off when the Govern- 
ment executed the decree for court-fee is no bar to claim the set offin the 
execution petition by the plaintiff. 

Appeal against the order of the Court of the Subordinate 
Judge of Ramnad at Madura dated the 30th March, 1939 and 
made in E. P. No. 72 of 1938 in O. S. No. 14 of 1932. 


M. R. Venkatarama Atyar and G. Srinivasa Atyangar for 
Appellant. 


T. G. Raghavachariar for Respondent. 
The judgment of the Court was delivered by 


Wadsworth, J.—This appeal arises out of an order in exe- 
cution of a maintenance decree. The decree was dated 30th 
September, 1935. It directed the first defendant to pay main- 
tenance at a certain rate to the plaintiff and also directed the 
first defendant to pay Rs. 166-11-0 towards her costs.’ It 
directed the plaintiff to pay Rs. 282-12-0 as costs to the first 
defendant and to pay Rs. 739-15-0 as court-fee due to Govern- 
ment and the plaintiffs charge for maintenance was burdened 
with a ‘charge in favour of the Government for the amount of 
this court-fee. The Government in 1936 executed the decree 
for the latter amount. In order to save the properties the first 
defendant paid into Court the balance due to the plaintiff after 
deducting the amount of his decree for costs. Apparently, it 
was objected on behalf of the Government that the Govern- 
ment’s charge should be over the whole amount of the main- 
tenance decree and not over the net amount and the first defen- 
dant, on 30th June, 1936 paid up the balance making Rs, 750 
and odd claimed by the Government. On 9th November, 1938 
the present execution petition was filed by the plaintiff claiming 
the balance due for maintenance less the major portion (but not 
the whole) of the amount paid by the first defendant towards 
court-fee, no deduction being made in respect of the first defen- 
dant’s decree for costs. When an objection was raised by the 


first defendant that he was entitled to set off fpr the amount of 
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his decree for costs, the lower court held that this claim could 
not be sustained because the execution of that decree for costs 
was time-barred. ` . 


It appears that in coming to this conclusion the learned 
Judge overlooked the provisions of O. 21, r. 19, Civil Procedure 
Code. Under that rule when the decree provides for the re- 
covery of sums by two parties one against the other, it is only, 
the party to whom the larger amount is due who is entitled to 
execute the decree. It seems to us to follow that limitation 
cannot run against the person who is entitled to the lesser decree 
at a time when that decree is not executable having regard to 
the provisions of O. 21, r. 19. It is true that after the payment 
to Government in 1936 there was for atime a balance in favour 
of the first defendant as against the plaintiff. But that balance 
was being steadily reduced as maintenance accrued due and, in 
any case the present claim is preferred within three years of the 
time of this payment. There can therefore be no question of 
limitation. 


It is, however, contended for the plaintiff that in some way, 
the first defendant is barred from claiming to adjust his decree 
for costs against the plaintiffs decree, because, when the 
Government were executing the decree by enforcing the charge 
over the plaintiff’s right to maintenance, the first defendant 
failed to establish his right to set off against the Government’s 
claim the amount of his decree for costs. We are unable to 
understand how the fact that the Government were somehow or 
other able to recover from the first defendant a larger amount 
than was strictly payable by him at that time can be held to have 
barred a claim by the first defendant to adjusthis decree against 
the plaintiff when the latter should come to execute. The most 
that these proceedings between the Goyernment and the first 
defendant can be taken to have finally decided is that the extent 
of the Government’s charge is not limited to the net amount of 
the plaintiff's claim for maintenance but extends over the gross 
amount of that claim. There was no decision that the first 
defendant could not in an execution petition brought by the 
plaintiff claim to adjust the amount of his decree against that of 
the plaintiff. ` 


Injthe result therefore the appeal is allowed with costs 
here and in the Court below and the execution petition is 
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remitted to the lower Court for disposal in the light of this 
judgment. j 
S.V.V. Appeal allowed. 


[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—SIR ALFRED Henry LionEL Leac, Chief 
Justice, MR. JUSTICE VENKATARAMANA Rao, MR. JUSTICE 
ABDUR RAHMAN, MR. JUSTICE KRISHNASWAMI AIYANGAR AND 
Mr. JUsTICE HORWILL, 


Venkateswara Sarma, styled Gnanasiva- 
charia Swamigal, Matathipathi and 
Guru of Perur Mel Mutt, for himself 
and on behalf of the Mutt situate at 


Perur .. Appellant* (Plain-- 
tif). 
v. 
S. N. Venkatesa Aiyar and others .. Respondents (Defen- 
i dants 1 to 12). 


Limiiation Act (IX of 1908), S. 6 and Arts. 134-B and 144—Alienation by 
head of math—Swit to set aside by succeeding manager—Time limit—Interval 
of time between death of previous manager and appointment of successor— 
Starting point of limitation—Minority of succeeding manager—Extension o 
limitation. : i 

Held, by the majority of the Full Bench (Abdur Rahman and Krishna- 
swami Aiyangar, JJ., dissenting) ; 

(1) that where a manager of a Hindu Religious Institution makes an 
alienation of the property of the institution for valuable consideration and 
the succeeding manager seeks to impeach the alienation by suit, Art. 134-B 
of the Limitation Act will apply even when thereis an interval of time bet- 
ween the death, resignation or removal of the previous manager and the 
election or appointment of the subsequent manager ; 

(2) that even assuming that Art. 144 is applicable to such a case adverse 
possession commences from the date of the death, resignation or removal of 
the previous manager who effected the alienation and not from the date of 
the election or appointment of the succeeding manager; and 


(3) that if the succeeding manager happens to be a miaor at the date of 
the election or appointment he will be entitled tothe benefit of S.6 of the 
Limitation Act, but where his appointment is made after the period of limi- 
tation has started to run the section will not help him. 

Appeals. against the decrees of the Court of the Subordinate 
Judge of Coimbatore dated the 26th August, 1936 and passed in 


O. S. Nos. 136 and 180 of 1934, respectively. 








* Appeals Nos. 26 and 27 of 1937. 17th December, 1940, 
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` The Advocate-General (Sir A. Krishnaswami Aiyar) and FB, - 
P. Govinda Menon for Appellant. Venkates- 


B. Sitarama Rao, À. V. Viswanatha Sasiri, A. C. Sampath *™ Sarma 
Aiyangar, N. C. Vijayaraghavachariar and D. Remaswami Venlatesa 
Aiyangar for Respondents. 


These appeals coming on for hearing, the Court, Venkata- 
ramana Rao and Abdur Rahman, JJ., made the following 


ORDER OF REFERENCE TO A FULL BENCH.* 


V enkatarsmana Rao, J.—The main question for decision in this Venkata- 
appeal is one of limitation. The relevant facts are few and not in Rao, J. 
dispute. The plaintiff is the Matathipathi of Perur Mutt, aaa 
Coimbatore District. The suit is to recover possession of certain 
properties belongihg to the Mutt which were alienated by the plain- 
tiffs predecessor in office Sivasubramania Swamigal. The earliest 
alienation was in 1876 and the last alienation in 1910. The said 
‘Sivasubramania Swamigal died on (15th July, 1918, without nomi- 
nating a successor. The discjples of the Mutt appointed the plain- 
tiff as his successor on 7th June, 1922. This suit was instituted on 
12th April, 1934, admittedly twelve years after the death of 
Sivasubramania Swamigal but within twelve years from the plaintiff's 
succession to office. The plaintiffs contention is that the right to sue 
accrued to him only from the date of his appointment, that is, from 
7th June, 1922, that under Art. 144 of the Limitation Act, he can 
sue within twelve years from that date and that the suit is within 
time. The contention of the defendants is that Art. 134-B of the 
Limitation Act, applies to the case and the suit is barred by limitation. 
, The learned Subordinate Judge upheld the contention of the defen- 
“ants and dismissed the plaintiff’s suit. The question is whether 
this view is sound. 

The learned Advocate-General who appears for the appellant 
contends that Art. 134-B of the Limitation Act, would not apply to 
the case because on the date of the death of Sivasubramania there 
was no manager in existence that Art. 134-B would be applicable 
only to cases where on the death or resignation or removal of an 
incumbent his successor is in being, that the residuary article, Art. 144 
would apply to the case, that if Art. 144, applies the plaintiff is in time 
because there must be someone against whom adverse possession 
must run and there was no such person in existence on the date of 
the death of Sivasubramania. He also contends that the first and’ 
the third columns of Art. 134-B should be read together and on so 
reading them that Article cannot be applied because there was no 
manager in existence on the date of the death of Sivasubramania 


Swamigal. 


*2nd May, 1940. e 
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Thus the substantial’ questions for decision are (1) whether 
Art. 134-B or Art. 144 of the Limitation Act, applies to the case and 
(2) if Art. 144 applies, whether the suit ts in time. Art. 134-B of 
the Act runs thus: 


Time from which 


«gs : Period of 
Description of suit. | we ects periód Begins eo Tank 


Limitation. 





134-B. By the Manager of a Hindu, Twelve The death, resig- 
Muhammadan or Buddhist religious or years. .jnation or removal 
charitable endowment to recover pos of the transferor. 
session of immovable property compri- 
sed in the endowment which has been 
sold by a previous manager for a valu- 
able consideration. g 


Giving the language its plain meaning, it prima facie applies to 


the case. The present suit is by the manager of a Mutt, a religious 
endowment within the meaning of Art. 134-B to recover possession 
of the immovable property of the Mutt, that is, property comprised 
in the endowment which has been transferred by the previous manager 
for a valuable consideration. As observed by their Lordships of the 
Privy Council in Abhiram Goswami v. Shyama Charan Nandi,’ 

“Statutes of limitation, like all others, ought to receive such construction 
as the language, in its plain meaning imports.” 

Again, dealing with an argument based on hardship, their 
Lordships in Nagendranath De v. Sureschandra De in construing 
Art. 182 (2) of the Limitation Act, remarked thus : 

“They think that the question must be decided upon the plain words of 
the Article. . . . There is in their Lordships’ opinion no warrant for 
reading into the words quoted any qualification either as to the character of 
the appeal or as to the parties to it; the words mean just what they say., 
The fixation of periods of limitation must always be to some extent arbitrary” 
and may frequently result in hardship. But in construing such provisions, 
equitable considerations are out of place and the strict grammatical meaning 
of the words is, their Lordships think, the only safe guide.” 

But it is said that that “safe guide” ought not to be followed in 
the present case because unless there be a manager in existence on 
the date mentioned in the third column of the article, the period of 
limitation which is provided by that article would be abridged and 


it could never have been the intention of the Legislature so to do and 


all statutes of limitation must be construed subject to the general 
principle that limitation must only be deemed to run from the date 
when a cause of action accrues and a cause of action does not exist 
unless there is a person in existence capable of suing. I am not able 
to agree with this contention of the learned Advocate-General because 
the principle that is sought to be applicable is not such a general 
principle that every article of the Limitation Act must be construed 





1. (1909) eee 530: I.L.R. 36 Cal. 1003 at p. Loe 
R: 36 I.A. 148 (P.C.). 
2. (1942) 68 LT 329: L.R. 59 I.A. 283: LLRs 60 Cal. 1 (P.C.). 
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as being governed by it. To test the soundness of this contention it 
may be necessary to examine the scope of the said principle and how 
it has been applied both in English and Indian Law. In Meyyappa 
Chetty v. Supramanian Chetty, Lord Parker enunciated this principle 
as follows: 

“For the purpose of the English Statutes of limitation time runs from 
the accrual of the cause of action but a cause of action does not accrue unless 
there be someone who can institute the action.” 

If the provisions of the several English Statutes are examined, 
it will be found that in most of the cases time runs only from the 
accrual of the cause of action. The earliest case where this principle 
was enunciated was the case of Murray v. The East India Company, 
In that case the Statute of Limitation which was considered was 
21 Jac. 1, Chap. 16, Sec. 3, under which ail actions upon the case, etc., 
shall be brought within six years next after the cause of such action. 
In considering this provision Abbott, C.J., observed: 

“Independently of authority, we think that it cannot be said that a cause 
of action exists, unless there be also a person in existence capable of suing.” 

It may be said that even now this is the rule with reference to 
cases of simple contract debts and personal actions to which the statute 
21 Jac. applies where the period of limitation begins when the cause 
of action accrues. Even with reference to suits in ejectment the 
principle applicable was the same because the relevant words of that 
statute are “no person or persons shall make entry into any lands, etc., 
but within twenty years next after his or their right or title which 
shall hereafter first descend or accrue to the same”. In construing 
this provision, Abbott, C.J., remarked, 

“The object manifestly is to limit the time of entry or suit to a person 
in esse capable of entering or suing and nothing more.” 

Therefore where a Statute of Limitation specifically fixes the 
cause of action as the starting point of limitation there can be no 
doubt of the application of the principle contended for. Even in 
English Law it will be seen that this principle is not applied in all 
cases. In 1833 when the Real Property Limitation Act was passed, 
3 and 4, William 4, Ch. 27, it was provided by S. 6 of that Statute 
that for the purposes of that Act an administrator claiming the estate 
or interest of a deceased person of whose chattels he shall be appointed 
administrator shall be deemed to claim as if there would be no interval 
of time between the death of such deceased person and the grant of the 
letters of administration. In, In re, Wilkams: Davies v. Willams? 
where letters of administration were granted to the estate of a deceased 
man 37 years after his death it was held that the right to recover the 
property by the administrator was barred by limitation. This 
principle was extended even to cases arising under S. 40 of the said 


1 (1916) L.R. 43 I.A. 113: 1 A.C. 603 at p. 610 (P.C.). 
2. (1821) 5 Barn and Ald. 204-217: 24 R.R. 325: 106 ER. 1167. 
> 3. (1886) 34 Ch.D. 558. 
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Act which: related to enforcement of charges on land. Examining 
the provisions of the Indian Statute of Limitation enacted from the 
earliest time the principle that is contendedéfor was not kept in view 
in all cases; for example S. 17. of the Limitation Act, which.provides 
that, 


‘Where a person who would, if he were living, have a right to institute 
a suit or make an application, dies before the right accrues, the period of 
limitation shall be computed from the time when there is a legal representative 
of the deceased capable of instituting or making such suit or application,” i 

is not made applicable to suits to enforce rights of pre-emption 
or to suits for the possession of immovable property or of an here- 
ditary office. It may be instructive to note that Whitley Stokes who 
drafted the bill which subsequently became Act IX of 1871, which 
replaced Act XV of 1859, in his introduction to the Limitation Act 
of 1877, in his Anglo-Indian Code on page 945, gives the principal 
amendments made by the Act of 1877, and one of such amendments 
is stated thus: 

“Except in the case of swits for ‘the possession of land and hereditary 
offices, a right to sue is not to accrue unless there is at the time a person in 
existence capable of suing as also a person in existence capable of being sued.” 

If the various articles of the Indian Limitation Act, are examined, 
it will be seen that in many cases the fixation of periods is more or 
less arbitrary and in those cases it may safely be said that the Legis- 
lature had in view the paramount public policy of quieting titles 
especially with regard to immovable property. In Charu Chandra 
Pramanik v. Nahush Chandra Kundu, a case on which the learned 
Advocate-General alse placed some reliance, Ashutosh Mukherji, J., 
referring to this principle and to the case of Murray v. The East India 
Co.,? remarked thus: l 

‘Tt may be diffigult to fit this view into the framework of the provisions 
of the Indian Limitation Act, except in cases which fall within the scope S. 17” 

The scope of the principle was exhaustively considered: by 
Manmathanath Mukherji, J., in the case reported in Sm.. Sorat 
Kamini Dasi v. Nagendranath Pal, where the learned Judge after 
examining the various provisions and articles of the Limitation Act 
and decided cases sums up his conclusion at page 980 thus: 

“A careful study of the third column of the Schedule reveals the out- 
standing fact which cannot be ignored, namely, that the starting point of 
limitation does not always synchronise with the cause of action; in many cases 
it does, but in others it dates from some specified events which again are 
either anterior or posterior to the accrual of the cause of action. . . . A 
saving or exception not found in the statute will not therefore be implied 
however much it may be within the reason of those that are recognised by the 
statute or however much the ends of justice m.a particular case may demand. 
The periods prescribed by the Act are more or less arbitrary and the fixing 


nN 


1. (1922) L.L.R. 50 Cal. 49 at p. 67. 
2. (1821) 5 Barn and Ald, 204-217: 24 R.R. 325: 106 ER. 1167. 


$. (1925) 29 C.W.N. 973. 8 
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of the periods is founded on grounds of consideration of public policy. The 
statute may bear hardly on individual cases but the mdividuai hardship will 
upon the whole, be less by wįthholding from one who has slept upon his right 
than by taking away from the other what he has long been allowed to consider 
as his own. These considerations cannot be ignored.” 

Srinivasa Ayyangar, J., in See Kuti v. Kunin Pathumena,* 
gives expression to a similar view: 


_ “There may no doubt be cases where on grounds of public pelicy or 
owing to the difficulty in fixing precisely the time when the cause of action 
arises, a limited period may be fixed beginning from more or less arbitrary 
starting points; for example, a suit to recover movable property from a 
depositary or pawnee must, under Art. 145 of the Limitation Act, be brought 
within thirty years from the date of the deposit or pawn, though there may 
be a contract between the parties fixing a time before which the depositor 
or pawnor could not recover the property from the bailee.” 

As Coutts Trotter, J., remarked in Seeti Kutti v. Kunhs 
Pathumma,! “it is no doubt a startling result to say that a man’s cause 
of action can be barred before it has accrued, but if the plain words 
of the enactment involve that, we cannot rewrite it.” The observa- 

\ tions of the Privy Council in Lasa Din v. Gulab Kunwar,* would show 
\ that the starting point of limitation does not always synchronise with 
\the accrual of the cause of action. 

The’ learned Advocate-General adverted to the state of the law 
before the Amending Act, I of 1929, which amended the Limitation 
Act, by enacting among other provisions Art. 134-B and in support 
as contention he stated that the legislature must have intended 

at in cases such as the present Art. 144 should apply and not 
Ait. 134-B. I have given due consideration to this contention and 
my conclusion is that the history of the legislation which it is permis- 
sible to look at if any question of ambiguity arises, clearly points that 
the legislature intended to fix a-definite and arbitrary starting point 
ard not to have the date of succession to the office of the manager 
asthe starting point. Before the enactment of Art. 134-B it was in 
Vidya Varutht v. Balusams Aiyar, that their Lordships of the Privy 
Concil definitely indicated that Art. 134 of the Limitation Act, would 
not ipply and that in the case of an alienation made by a manager 
of areligious endowment Art. 144 would apply. That case was one 
of a'permanent lease. Though tbe principle of that decision was 
held þ be applicable even in the case of sales and mortgages in later 
decisbns of the Privy Council the matter was not free from doubt. 
Variais High Courts in India interpreted that case differently, vide 
Lalchnd Marwari v. Ramrup Girt In the case of sales and 
mortgages it was held that adverse possession would begin to 
run irom the date of the alienation and not from the date 
of thé termination of the office of manager. In some cases the view 





1. (1917) 33 M.L.J. 320: I.L.R. 40 Mad. 1040 (F.B.). 
2. Q932) 63 M.L.J. 187: 1.L.R. 7 Luck. 442: L.R. 59 I.A. 376 (P.C.)- 
3 '1921) 41 M.L.J. 346: 1.L.R. 44 Mad. 831: L.R. 48 I.A. 302 (P.C.). 
4. (1925) 50 M.I,.J. 289: L.R. 53 I.A. 24: I.L.R. 5 Pat. 312 (P.C.). 
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was taken that time would run only from the date of succession to 
the office of the manager. It was to put an end to this state of 
conflict that the legislature enacted Art. 1}4-B. In order to under- . 
stand the underlying policy of the legislature in enacting in the third 
column of Art. '134-B an arbitrary starting point, it may be necessary 
to briefly advert to the legal conception of idol or Mutt and the status 
of a manager in relation thereto. According to Hindu and 
Muhammadan jurisprudence, a religious institution such as a Mutt 
is treated as a juristic entity with a legal personality capable of holding 
and acquiring property. The ownership is in the institution or idol 
and the manager holds the property of the Mutt or the temple merely 
as a manager save by custom or usage. He may have beneficial rights 
to the income and that too, for the utilisation thereof for the purposes 
of the institution and not for his personal benefit. In more than one 
decision of the Privy Council this aspect was clearly pointed out. In 
a very early case in Maharanes Shibessouree Debia v. M. Acharjo,* 
Lord Chelmsford defined the position of a shebait thus: 

“The shebait had not the legal property, but only the title of manager 
of a religious endowment. In the exercise of that office, she could not 


alienate the property, though she might create proper derivative tenures and 
estates conformable to usage.” 

Again in Prosunno Kumari Debya v. Golabchand Baboo, th 
position of a manager was thus defined: 

“Tt is only in an ideal sense that property can be said to belong to 
idol; and the possession and management of it must in the nature of thi 
be entrusted to some person as shebait or manager. It would seem to foll 
that the person so entrusted must of necessity be empowered to do w er 
may be required for the service of the idol, and for the benefit and p - 
vation of its property, at least to as great a degree as the manager of' an 
infant heir.” 

It would be seen from these two decisions that a Mutt or an idol 
is a juristic entity and the manager occupies the position of a guardian 


of a minor in whom the right to take the necessary action on f 
of the minor is vested for the purpose of safeguarding the estat? of 
the minor. This aspect was very clearly indicated by their ips 


of the Privy Council in Jagadindra Nath Roy v. Hemara K 
Debi,’ thus: 

“There is no doubt that an idol may be regarded as a juridical person 
capable as such of holding property, though it is only in an ideal senf that 
property is so held. And probably this is the true legal view w the 
dedication is of the completest kind known to the law . . . i 
the religious dedication to have been of the strictest character, it still 
that the possession and management of the dedicated propery bel to the 
shebart. And this carries with it the right to bring whatever syts are 
necessary for the protection of the property. Every such right of suit is 
vested in the shebait, not in the idol.” A 

These observations show that when there is a manager the right 
of suit is vested in him because he is the person who is legally colpe- 
1. (1869) 13 M.I.A. 270 (P.C.)- 


2. (1875) 14 Beng.L.R. 450 (P.C.). 
3. (1904) L.R. 31 L.A. 203: I.L.R. 32 Cal, 129 at p. 140 (P.C). 
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tent to institute an action on behalf of an idol and if the person entitled 
to institute a suit be at the time from which the limitation is to be 
reckoned a minor, he would get the benefit of S. 6 of the Limitation 
Act. Once there is a de jure manager, no other person can bring a 
suit on behalf of the Mutt or idol and he alone represents it: 
vide Sturendrakrishna Ray v. Shree Ishwar Bhubaneshwar 
Thakurani. It is thus clear that the title to property of a Mutt is 
always in the Mutt; it has got juridical status and all rights appur- 
tenant to the ownership of property are possessed by it, When a 
manager institutes a suit for recovery of property of a religious 
endowment, the suit is really on behalf of the Mutt or idol to asgert 
the right of the Mutt or idol. Sir Lawrence Jenkins brings out this 
aspect of the case in Babaji Rao v. Laximandas,? thus: 

“A Mutt, like an idol, is in Hindu Law a juridicial persona capable of 
‘acquiring, holding and vindicating legal rights, though of necessity it can 
only act in relation to those rights through the medium of some human 
agency. When the property is vested in the Mutt, then litigation in respect 
of it has ordinarily to be conducted by, and in the mame of, the manager, not 
‘because the legal property is in the maneger, but because it is the established 
practice that the suit would be brought in that form. But 2 person in whose 
name a suit is thus brought has in relation to that suit a distinct capacity: 
he is therein a stranger to himself in his personal and private capacity in a 
Court of law.” 

That an idol has the power of suing and is capable of being sued 
is established by the judgment of the Privy Council in Pramatha Nath 
Mullick v. Pradyumna Kumar Mullick, where Lord Shaw at p. 815 
temarked thus: 

“A Hindu idol is, according to long established authority, founded upon 
the religious customs of the Hindus, and the recognition thereof by Courts 
of law a ‘juristic entity’. It bas a juridical status with the power of suing 
‘and being sued. Its interests are attended to by the person who has the 
deity in his charge and who is in law (its manager with all the powers which 
would, in such circumstances, on analogy be given to the manager of the 
estate of an infant heir.” 

According to the strict legal theory in view of the fact the idol 
or Mutt is a juristic entity capable of vindicating legal rights, limita- 
tion or adverse possession certainly runs against the institution and 
not against the manager. When it is stated that it runs against the 
manager, it does so against him in a representative capacity. This 
is clear from the following observations of Sir Arthur Wilson re- 
ported in Damodar Das v. Lakhan Das.* 


“The learned Judges of the High Court have rightly held that in point 


of law the property dealt with by the ekrarnama was prior to its date to be 
regarded as vested not in the Mahant, but in the legal entity, the idol, the 
Mahant being only his representative and manager. And it follows from 
this that the learned Judges were further right m holding that from the date 





1. (1932) ILL.R. 60 Cal. 54 at p. 77. 
2. (1903) I.L.R. 28 Bom. 215 at p. 223. 
3. (1925) 49 M.L.J. 30: L.R. 52 I.A. 245: ILL.R. 52 Cal. 809 (P.C.). 
4 (1910) 20 M.L.J. es L.R. 37 I.A. 147: I.L.R. 37 Cal. 885 
° at p. 34 (P.C.). 
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of the ekrarnama the possession of the junior chela, by virtue of the terms 
of that ekrarnama, was adverse to the right of the idol and of the senior 
chela, as representing that idol, and that the present suit was barred 
by limitation.” d 

For the purpose of Art. 144 of the Limitation Act that was the 
view taken in the recent decision of the Privy Council in Mahadeo 
Prasad Singh v. Karia Bharthi, where Sir Shadilal construes the 
third column of Art. 144 at p. 164 thus: 

“Tt ig common ground that the article of the Indian Limitation Act of 
1908, applicable to the claim is Art. 144, which prescribes'a period of twelve 
years from the date when the possession of the appellants became adverse. 
to the Mutt. . .” 

Similar language was used by their Lordships in Mahanwth Ram 
Charan Das v. Nawrangi Lal, where their Lordships formulated the | 
question of adverse possession thus: 

“The question then resolves itself into this: did the possession of the 
relevant defendant become adverse to the math or to the mahanth as repre- 
senting the math at the date of the relevant assurance or at the date of the 
death of Rampat Das?” 


However Lord Buckmaster in an earlier case, Subbiah Pandaram 
v. Mahammad Mustapha Maracayar made the following obser- 
vations : 

“Tt follows therefore that possession during his life is not adverse, and 
that upon his death the succeeding trustee would be at liberty to institute 


proceedings to recover the estate, and the statute would only rim against 
him as from the time when he assumed the office.” 


In the former view whether there is a manager or not, limi- 
tation would begin to run from the date of the death or termination. 
of the office of the prior incumbent, whereas according to the latter 
view it would mean from the time when the manager succeeds to 
the office. It was to quiet this conflict, as I have already stated, that 
the starting point was fixed in the third column of Art. 134-B 
‘death, resignation or removal of the transferor’ and not the date 
of succession to the office and if it is remembered that the suit, 
although instituted by the manager, was really for the institution, 
the policy of the legislature in so fixing the starting point is clear, 
that is, to quiet title or else there would be uncertainty and insecurity 
in the title to immovable property. It must be remembered also 
that the manager contemplated in Art. 134-B is not necessarily a 
de jure manager because it is laid down by the Privy Council in 
Mahanth Ram Charon Das v. Naurangi Lal’ that “a person in actual 
possession of the math is entitled to maintain a suit to recover pro- 
perty appertaining to it, not for his own benefit, but for the benefit 
of the math.” The Privy Council computed the time from the death 





1. (1934) 68 M.L.J. 499: I.L.R. 57 All. 159: L.R. 62 L.A. 47 (P.C.). 
2. (1933) 64 M.L.J. 505: L.R. 60 I.A. 124: I.L.R. 12 Pat. 251 (P.C.). 
3. (1923) 45 M.L.J. 588: L.R. 50 I.A. 205: 1.L.R. 46 Mad. 751 at p. 756. 
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of the previous manager and held that as the de facto manager 
instituted the suit within 12 years therefrom, the suit was held to 
be in time. If therefora it is not necessary that there should be a 
de jure manager to institute a suit on behalf of the Mutt and a suit 
can be instituted by a person who is in actual possession of the Mutt 
and he would for the purpose of the suit be the manager within the 
meaning of the Article of the Limitation Act, there is no point in 
making succession to the office as the starting point of limitation. 
Normally speaking, there is no difficulty in the application of the 
article to the case of a hereditary manager or a manager nominated 
by a previous manager according to custom. But the question only 
arises in cases where a person has to be nominated or elected by a 
teligious body. There must necessarily be some interval between the 
death or resignation or termination of the office of a prior incumbent 
and the actual nomination or election of his successor. The legis- 
lature must have had in view the law or custom governing the 
succession to a manager of a religious endowment when they framed 
the Article. What was contemplated by the legislature was that 
though there may be no de jure manager, there would be someone 
who will be functioning on behalf of the Mutt till a manager ig 
constituted and he would be capable of instituting the suit on behalf 
of the institution. It has not been shown in this case and the burden 
is on the plaintiff to show-that there was no person who was not in 
possession of the Mutt or its properties and therefore could not have 
instituted a suit to recover possession of the properties. The correct 
principle would seem to be as put by Sir Charles Sargent, C.J., in an 
early case reported in Vithalbowa v. Narayan Daji Thite where 
the learned Judge dealing with a similar question made the following 
observation at page 5II :— 

“TE the defendant’s possession was adverse to the ownership of the math 
„during the twelve years after Krishnaji’s death, the operation of the Act 
cannot be affected by the circumstance that there was no legal manager of 
the math during that period.” 

A similar expression of view was given by Page, J., in 
Administrator-General of Bengal v. Balktssen Misser, where the 
learned Judge after discussing the effect of the observations of the 
Privy Council in Jagadindra Nath Roy v. Hemanta Kumari Debi? 
and Damodar Das v. Lakhan Das,* remarks as follows: 

“The law must now be taken to be that down in Jagadindra’s case} 
although I confess that I feel somewhat perplexed to find that the right 
to sue for possession is divorced from the proprietory right to the property 
which is vested in the idol. In such cases where adverse possession of the 
premises is proved, does time under the statute of limitation run only against 


the shebast, or against the idol as well, notwithstanding that the right to 
sue for possession is vested solely in the sheboi#? I think however that 


1. (1893) I.L.R. 18 Bom. 507. 
2. 09%) TLR. 51 Cal. 953, 
3. (1904 ) LR. . 129: L.R. 31 I.A. 203 (P.C.). 
4, (1910) 20 M.B.J. 624 TER . 37 Cal. 885: L.R. 37 I.A. 147 (P.C.). 
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Jagadwmdra’s case must be read in the light of the later decision in Damodar's 
oase,! where it was held that adverse possession affects the right and interest 
of the idol as well as the right and interest of the shebast and in my opinion 
where adverse possession is proved, time will also run against the idol even 


in circumstances such as those obtaining in the present case where no shebouw 
has been appointed.” 

It seems to me that this view is in consonance with the view 
expressed in Mahadeo Prasad Singh v. Karia Bharthi,? and Mahanth 
Ram Charon Das v. Nawrongi Lal, cases where their Lordships 
express the view that adverse possession runs against the Mutt. The 
legislature must therefore be deemed to have given expression to 
this view in enacting the third column of Art. 134-B. 


I shall now advert to.some cases on which the learned Advocate- 
General placed some reliance. Palaniyandi Malavardyan v. 
Vadamalot Odayan,* was referred to. There the learned Judges 
were construing Art. 120 of the Limitation Act. Sundara Aiyar, J., 
in delivering the leading judgment observed at page 724 thus: 

“Proteeding on the footing that Art. 120 would be applicable to bar the 
right to an office which is not claimed as hereditary, what is the starting 
„point of limitation in such a case? Art. 120 states that it is “when the right 
to sue accrues.” In the case of a suit for an office, the starting point must 
be taken to be, by analogy to S. 124, ‘when the defendant takes possession 
of the office adversely to the plaintiff. The possession of the office must 
therefore be adverse to the plaintiff. . . . There was no trustee from 
1901 when the defendant’s possession commenced till the date of the plain- 
tiff’s appointment in 1907. There was no one during that time who was 
competent, by virtue of his legal right to the office of trustee, to claim it 
from the defendants, who were in possession of it.” 

This case therefore proceeds upon the construction of the word 
‘right to sue’ which has been interpreted as synonymous with the 
accrual of the cause of action. Manikkam Pillai v. Thantkachalam 
Pillai, also proceeds on the same principles. The decision in 
Subbiah Thevar v.,Samiappa Mudalior,, is again a decision on 
Art. 120 as will be seen from the observations of my Lord the Chief 
Justice at page 596. 


The learned Advocate-General lastly contended that the first and 
third columns of Art. 134-B must be read together and if so read, 
the article would not apply in the case of a manager who is not in 
existence on the date of the death of the previous manager. Once 
again, giving the language of those columns its plain meaning they 
only mean that when @ manager brings a suit, the limitation will 
have to be reckoned from the dates prescribed in the third column. 
If the manager is in existence, he will have twelve years to sue from 





1. (1910) 20 M.L.J. 624: 1.L.R. 37 Cal. 885: L.R. 37 LA. 147. 
2. (1934) 68 M.L.J. 499: I.L.R. 57 All. 154: L.R. 62 I.A. 47 (P.C.) 
.R. 12 Pat. 251: L.R. 60 I.A. 124 (P.C.). 
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the date of the death of the previous manager; if the manager comes 
into existence later, he will probably have less period of limitation 
but nevertheless the timais to be reckoned from the date fixed in 
the third column. 


I may notice that Mr. Govinda Menon who followed the learned 
Advocate-General in response to a question from me frankly conceded 
that he could not invoke the aid of S. 6 of the Limitation Act and 
the learned Advocate-General who argued in reply to the arguments 
on behalf of the respondents did not rely on it. Obviously they 
could not do so. It is not enough that the plaintiff was in existence 
on the date of Subramania’s death, the date from which the period 
of limitation has to be reckoned; he must have been manager as 
well. To use the language of the Privy Council in Rano Dip Singh 
v. Parmeshwar Pershad he must be a person entitled to institute 
a suit at the time from which the period of limitation has to be 
reckoned. The plaintiff was not such a person. 


It would therefore seem to me that Art. 134-B would apply 
to the case and the plaintiffs suit would be barred by limitation. As 
my learned brother feels considerable doubt about the applicability 
of Art. 134-B and is inclined to take a different view and as I am 
not quite sure that even if Art. 144 applies, the suit would be within 
time, the question not being free from doubt having regard to the 
recent decisions of the Privy Council, I think it desirable that the 
following questions should be decided by a Full Bench in view of 
their importance: 

1. Where a manager of a Hindu religious institution makes an 
alienation of the property of the institution for valuable consideration and 
the succeeding manager seeks to impeach that alienation by suit, will 
Art. 143-B apply when there is an interval of time between the death, 


resignation or removal of the previous manager and the election or appoint- 
ment of the subsequent manager? 


2. I£ such succeeding maneger happens to be a minor at the date of 
“hia election or appointment, will he be entitled to the benefit of S. 6 of the 
Limitation Act? 


3. If Art. 144 be held applicable to the case, when does adverse posses- 
gion commence; is it from the date of the election or appointment of the 
succeeding manager or from the date of the death, resignation or removal 
of the previous manager who effected the alienation? 

I direct that the papers be placed before my Lord the Chief 
Justice. _ 

Abdur Rahman, J—The only question which we have been 
invited to decide in this appeal is, as observed by my learned brother, 
that of limitation. But before I discuss the question, I may state 
a few more relevant facts. 


Sivasubramania, who was a Matathipathi of a Saivite Mutt, 
died on the 15th July, 1918. He had no successor at the time of his 





L (1924) 48 MoL.J. 29: LL.R. 47 All. 165: L.R. 52 LA. 69 (P.C.). 
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death but the plaintiff was-appointed to take his. place by the sishyas 
(disciples) on the 7th June, 1922. The plaintiff was then a minor 
and attained majority only on the 16th May, 1931. He instituted 
two suits subsequently out of which these appeals arise. - O.S. No. 136 
of 1934, was instituted on the 12th April, 1934, while O.S. No. 180 
of 1934, was instituted on the 26th June, 1934, the day on which the 
Court re-opened after the summer recess of eight weeks. Both of 
these suits were for the recovery of possession of property alleged 
to have been alienated without any necessity or justification by the 
plaintiff’s predecessor in office, Sivasubramania. One of the suits 
was thus instituted within three years of the date on which the plain- 
tiff attained his majority while the second suit was brought after 
three years, yet on the day ow which the Court reopened the plaintiff 
having attained majority sometime during the vacation. These suits 
were brought within twelve years of the plaintiffs election or nomi- 
nation to the office of matathipathi, but more than twelve years 
after Sivasubramania’s’ death. 


The arguments in this case have centred round the applicability 
of Art. 134-B and Art. 144 of the Limitation Act and that is the 
point which has been discussed very elaborately by my learned 
brother. But if Art. 134-B be assumed to apply to the plaintiff 
although he was not the manager on the date on which 
Sivasubramania died, it is only because retrospective effect is being 
given to the section. The argument is that the period of limitation 
began to run on Sivasubramania’s death and that it continued to 
run until it was barred irrespective of the fact that the person who 
could have fulfilled the qualification stated in col. 1 of Art. 134-B 
was not elected or nominated until 4 years after Sivasubramania’s 
death. The existence or non-existence of a manager of a religious 
or charitable endowment during the twelve years after the death, 
resignation or removal of the manager who had alienated the pro- 
perty is, according to the learned counsel for the respondent, 
immaterial as long as a suit is instituted by a person who falls within 
the purview of col. 1 of the article. It is not quite easy to see how 
the provisions of this article of the Limitation Act can be said to be 
attracted when a manager was not in existence at the time of 
Sivasubramania’s death unless by the introduction of a fiction the 
manager although appointed after the death, resignation or removal 
of the person who had effected the disputed alienations is assumed 
to have existed even during the period that he was not so appointed. 
This seems to be the only method by which the criticism that 
limitation would otherwise be running so to say im vacuo and not 
against the person described in the first column of Art. 134-B from 
the date mentioned in the 3rd column of that article may be avoided. 


But if that.assumption be justified, there is no reason why the 
same be not made under S. 6 of the Limitation Act and why that 
section should not be held to help the plaintiff who was a minor both 


T] THE MADRAS LAW JOURNAL’ REPORTS. 657 


on the dates on which he became entitled to institute the present suits 
and at the time from which the period of limitation is, according to 
my esteemed brother, ta be reckoned mder Art. 134-B of the 
Limitation Act. The relevant portion of S. 6 of the Limitation 
Act reads as follows: ; 

“Where a person entitled to institute a suit . . . is at the time from 
which the period of limitation is to be reckoned a minor . . . he may 
institute the suit . . . within the same period after the disability has 
ceased as otherwise would have been allowed by the time prescribed in the 
third column of the said schedule” 

Section 8 of the Limitation Act restricted the concession granted 
in S. 6 to a period of not more than three years fram the cessation 
of the disability. This does not, however, stand in the plaintiffs 
way as one of the suits was instituted within that period and the 
other although a little after that period is covered by S. 4 of the 
Limitation Act. I am aware of the interpretation placed by their 
Lordships of the Judicial Committee on S. 6 of the Limitation Act 
in Ranodip Singh v. Parmeshwar Pershad, where it was held that 
the extended period under that section can be availed of by a person 
who was in existence and “entitled to institute the suit at the time 
from which the period of limitation is to be reckoned.” But in the 
absence of any evidence on the record that any other person or 
persons were in possession of the property belonging to the math 
after Sivasubramania’s death, there is no reason why the repre- 
sentation of the math by the plaintiff be not held to be continuous 
and his appointment not to relate back to the time when the previous 
manager ceased to exist. In Prosunno Kumari Debya v. Golab Chand 
Baboo,? which came up for consideration before their Lordships of 
the Judicial Committee the point arose for consideration whether 
certain judgments and decrees passed against 2 previous shebait 
were not binding on his successor, it was held that they were and 
this because ‘succeeding shebaits’ were held to ‘form a continuing 
representation of the idol’s property’. A Matathipathi’s office of a 
Saivite temple may similarly be held to be continuous and even if 
it is not filled in for sometime, it must be, to retain the-continuity in 
representation, held to have been filled later only from the date wher 
it was vacated. If this is correct, the present plaintiff although 
appointed four years after Sivasubramania’s death should yet be 
held to have been appointed as from the date’'on which Sivasubra- 
mania died and should thus be held‘to fulfil that capacity both at the 
time of the institution of the present suit and at the time from which 
the period of limitation is to be reckoned. Since the plaintiff was 
admittedly a minor at the time when Sivasubramania died, he would 
in my opinion thus get the benefit of S. 6 of the Limitation Act. 


As for the question whether Art. 134-B would apply to the 
facts of the present case, with very great deference to my esteemed 


1. (1924) 48 M.L.J. 29: L.R. 52 1.A.°60: LL.R. 47 AI. 165.- 
2 (1875) L.R. 2 LA. 145: 14 Beng.L.R. 450 (P-C.). -- 
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brother, I am of opinion that we would not be justified in applying 
it simply because we find that the present suits were instituted by 
the manager of a Hindu religious or charitable endowment to recover 
possession of immovable Property comprised in the endowment which. 
has been transferred by a previous manager for valuable considera- 
tion. My chief difficulty for not falling in with my learned brother’s 
view is that the construction which he proposes to place on that 
article would make its application retrospective. Since no manager 
of the property vesting in the mutt was in existence on the date 
mentioned in the third column of the article, that is the death 
of the transferor, no person could be, it must be conceded, 
entitled to institute the suit under this article on that date. If 
this article of the Limitation Act were not applicable on the 16th 
July, 1918, that is the day after Sivasubramania’s death and could 
not be held to be applicable till the 6th June, 1922, why should it be 
held to apply on the plaintiff’s nomination on the following day? 
What would have happened if there would have been no election or 
nomination, say for 13 years, that is, till about the time when the- 
plaintiff attained his majority? If Art. 134-B were held to be 
applicable although no manager was in existence for 12 years after 
the transferring manager’s death, we would have to hold that the 
suit for the recovery of possession of immovable property belonging 
to the charitable or religious endowment would be barred by limita- 
tion before a manager was elected or appointed to function as such.. 
Tt must not be overlooked that Art. 134-B applies to a suit by 
manager. The suggestion made to us during the course of the argu- 
ments by the learned counsel for the respondent that a suit could 
have been instituted by the sishyas or by the Advocate-General 
during the period when none was acting as a manager is to my mind 
beside the point. A suit by these gentlemen might have been compe— 
tent but it could not be held to fall within the ambit of Art. 134-B. 

It is unnecessary for me to enter into the controversy whether 
the word ‘manager’ is necessarily confined to a de jure manager only. 
I am quite prepared to concede that a de facto manager of a religious. 
or charitable endowment, even when he does not happen to be a 
de jure manager would be governed by this article when he institutes 
a suit for the recovery of immovable property. This is because 
the word ‘manager’ in the first column of Art. 134-B is not qualified 
by any such prefix as de jure or de facto. The managers either 
de jure or de facto stand in the same position as far as thein liabili- 
ties to the trust are concerned. But to infer from the absence of any 
such distinction that the succession of a de jure manager to his office: 
or the time when he succeeds cannot for that reason be a material’ 
circumstance in ascertaining the starting point of limitation is not, 
if I may say so with great deference, correct. A de facto manager 
cannot be said to succeed at all. He merely assumes certain duties. 
and is consequently liable to discharge them as best as he can in the 
interest of the trust whose property he has under his control. It is- 
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only a de jure manager who can be elected or appointed to succeed 
to a previous de jure manager. The succession in the case of the 
latter would be equivalent to the assumption of control by the former. 
But as observed by me in another connection there is no evidence 
in this case of any manager either de jure or de facto functioning 
as such or being in possession of the Mutt or its properties before 
the plaintiff was elected or, in fact before he attained his majority. 
There being thus no de facto manager and de jure manager having 
succeeded in June, 1922 only, it seems to be difficult to apply 
Art. 134-B to this suit. 


Nor was I struck by the argument that if I give effect to the 
view that the present manager had a right to bring a suit after his 
appointment under some other article of the Limitation Act, it would 
virtually mean that a second manager would, after the first manager’s 
death, be entitled to claim a fresh lease of twelve years for the 
institution of the suit. The reply to that contention would be 
that once the period of limitation has begun to run, the death or 
removal of that manager would not by itself prevent the period of 
limitation from running. 


Mr. Sitarama Rao’s main contention was that the suit was 
really brought by the institution, i.e., the Mutt and if the suit was 
by the Mutt, the period of limitation must be held to have started 
on the date of Sivasubramania’s death. It might be observed in 
this connection that the suit by the institution or the Mutt would 
not first of all be governed by Art. 134-B and secondly that the Mutt 
could not bring a suit itself. The right of suit vests, as held by Sir 
Arthur Wilson in Jagadindra Nath Roy v. Hemanta Kumari Debi, 
in the passage quoted by my learned brother, in the shebait and not 
in the idoL It is true that the idol is a juristic entity and is thus 
capable of suing, but ex-necessttate rev it cannot bring a suit itself 
and some person will have to speak or act on its behalf. The person 
who would act on behalf of the idol would be its shebait or manager. 
It may be that limitation may, if he is in existence, run against him 
in a representative capacity so as not only to debar him from suing 
for possession himself—if he had any individual rights as well in 
the property—but also against the idol or the Mutt which he repre- 
sented. It is only in that sense that I take the decisions of their 
Lordships of the Privy Council in Mahadeo Prasad Singh v. Karia 
Bhart® and Mahanth Ram Choron Das v. Nowrangi Lal? The 
idols and Mutts may exist without shebaits or managers but they 
can only be represented by shebaits or managers and the existence 
of such a manager is a sime qwa non for the applicability of 


1. (19%) ILL.R. 32 Cal. 129: L.R. 31 I.A. 203 (P.C.). 
2 (1934) 68 M.L.J. 499: L.R. 62 I.A. 47: ILL.R. 57 All, 159 (P.C.).- 
3, (1938) 64 M.L.Js 505: L.R. 60 L.A. 124: LL.R. 12 Pat. 251 (P.C.). 
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Art. 134-B. In the absence of any manager between 1918 and 1922, 
it would not be easy, in my opinion, to'apply this article. 


It may not be out of place here to refer to Rangayya Appa Rao 
v. Sriramulu, in which their Lordships of the Privy Council, 
when called upon to construe Art. 110 of the Limitation Act, held 
that the words ‘arrears of rent’ in that article meant ‘arrears of 
ascertained rent which the tenant is under obligation to pay and 
which the landlord can claim and if necessary sue for’ and that the 
period of limitation for the recovery of such arrears would start not 
from the close of the fasli year for which the arrears of rent were 
payable but from the date of the final decree which was necessary 
for the landlord to obtain under the Madras Act, VIII of 1865, to have 
the proper rate of rent ascertained. In deciding the above appeal, 
their Lordships of the Judicial Committee observed as follows: 

“The object of a Limitation Act is presumably to compel people to sue 
upon them with due promptitude or to forfeit the right to do so at all. In 
such an act the falling due of rent naturally means the falling due of an 
ascertained rent which the tenant is under an obligation to pay and which 
the landlord can claim and if necessary swe for.” 

This decision was arrived at as it was held that if the arrears 
of rent were held to be due at the end of each fasli year, limitation 
would be running against the landlord during the pendency of the 
suit brought by him for the determination of the rate of rent and 
the result would be that the suit would be barred although the plain- 
tiff was not in a position to say what rent was actually due. 


Tf Art. 110 was construed by their Lordships in that manner 
and for that reason, how can Art. 134-B be construed to apply to 
a period when no manager who was capable of bringing a suit or 
of forfeiting his right to ŭo so was in existence? The Full. Bench 
decision in Subbiah Thevar v. Samiappa Mudaliar,? lends support 
to the argument that a right of action on the ground of breach of 
trust against a trustee would remain in abeyance yntil a new trustee 
was appointed who is competent to sue in this behalf. It is true 
that in that case the Full Bench was dealing with Art. 120 of the 
Limitation Act but no distinction can be drawn, in my opinion, on 
that ground as Art. 120 provides generally that the period of limi- 
tation would start when the right to sue accrues while Art, 134-B 
jays down more specifically as to when the right to sue would be 
said to accrue in cases covered by that article. 


In short according to my reading of Art. 134-B of the Limita- 
tion Act there must be, if the article is to apply, a person capable 
of sting as manager either de facto or de jure of a religious or 
charitable endowment who may be able to recover possession on its 
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2 (1938) 1 M.L.J. 334: I.L.R. 1938 Mad. ,586 (F.B.). 
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behalf as soon as the previous manager dies, resigns, or is removed 
from his office. If there is no such manager on the date on which the 
previous manager was depyived of his office, Art. 134-B would have no 
application to that case. To such a case Art. 144 of the Limitation 
Act, in the absence of any other specific article would be applicable 
and since adverse possession had according to that article to run 
against the plaintiff for the statutory period and the suits were insti- 
tuted within 12 years of his appointment and in any case within 
three years of his attaining majority, they must be held to be 
within time. 

_ As the questions involved in the case are of considerable diffi- 
culty, I agree to the order of reference to the Full Bench. 


(These appeals came on for hearing before the Full 
Bench, in pursuatuce of the above Order of Reference.) 
The Court expressed the following 


OPINIONS. 
The Chief Justice.—This Full Bench has been constituted 
to decide the following questions: 

“(1) Where a manager of a Hindu religious institution makes an aliena- 
tion of the property of the institution for valuable consideration and the suc- 
ceeding manager seeks to impeach that alienation by suit, will Art. 134-B 
apply when there is an interval of time between the death, resignation or 
removal of the previous manager and the election or appointment of the 
subsequent manager? 

(2) If such succeeding manager happens to be 2 minor at the date of his 
election or appointment, will he be entitled to the benefit of S. 6 of the 
Limitaéion Act? 


(3) If Art. 144 be held applicable to the case, when does adverse posses- 
slon commence? Isit from the date of the election or appointment of 
the succeeding manager or from the date of the death, resignation or 
removal of the previous manager who effected the alienation?” 


The reference arises out of Appeal No. 26 of 1937, which 
was preferred from a decree of the Subordinate Judge of 
Coimbatore. The suit was instituted by the Mahant, or Mata- 
thipathi, of the Perur Math to recover possession of certain 
immovable properties belonging to the math which had been 
alienated by his immediate predecessor, one Sivasubramania 
Swamigal. The last alienation took place in 1910. Siva- 
subramania Swamigal died on the 15th July, 1918, and the suit 
was not instituted until the 12th April, 1934. The appointment 
to the office of mahant rests with the disciples of the math, but 
they did not appoint a successor to Sivasubramania Swamigal 
until the 7th June, 1922, nearly four years after his death. The 
defendants raised the plea that the suit was barred by limitation, 
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their contention being that Art. 134-B of the Limitation Act 
applied. The plaintiff maintained that the appropriate article 
was Art. 144 and that time only: begano run from the date of 
his appointment. He was a minor at the time of his appoint- 
ment and did not attain his majority until the 6th May, 1931. 
It was in these circumstances that it was said that S. 6 of the 
Limitation Act had application. The Subordinate Judge 
decided against the plaintiff and he appealed to this Court. The 
appeal came before Venkataramana Rao and Abdur Rahman, 
JJ., who were inclined to take different views on the question 
of limitation and both have set forward their reasons for making 
this reference. They have discussed all relevant authorities and 
an elaborate examination of them is not called for. It will be 
sufficient to examine the questions which arise and to refer 
merely to the governing factors. 


Art 134-B which falls in Part VIII of the Schedule to the 
Limitation Act states that the period of limitation for a suit by 
the manager of a Hindu, Mahomedan or Buddhist religious or 
charitable endowment to recover possession of immovable 
property comprised in the endowment which has been transfer- 
red by a previous manager for a valuable consideration shall be 
twelve years and that time shall begin to run from the death, 
resignation or removal of the transferor. Art. 144 is the 
residuary article in Part VIII of the Schedule. It prescribes a 
period of twelve years for a suit for the possession of immov- 
able property or any interest therein not otherwise specially 
provided for in the Act, the period of limitation starting from 
the time when the possession of the defendant becomes adverse 
to the plaintiff. Art. 134-B was inserted in the Limitation Act 
by the amending Act of 1929. It is accepted by both sides that 
the object of its insertion was to put an end to judicial conflict. 
The conflict was whether in a suit by a manager of a math for 
possession of immovable property belonging to the endowment 
which had been transferred by his predecessor time began to run 
from the date of the alienation or from the date of the death of 
the alienor. By inserting Art. 134-B the Legislature has made 
the starting point the death, resignation or removal from office 
of the transferor. Independent of the amendment of the statute 
the Privy Council in 1933 in its judgment in Mahani Ram 
Charan Das v. Naurangi Lal! also decided that this should be 


1. (1933) 64 M.L.J. 505: L.R. 60 I.A, 124: LL.R. 12,Pat. 251 (P.C). 
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the starting point. There the Privy Council held that where a 
mahant has alienated math property the possession of the alienee 
does not become adverge during the tenure of office of the 
mahant and limitation only begins to run from the time when 
the mahant ceases to hold office. The question was whether 
Art. 134 or Art. 144 applied and the decision was that the 
proper article was Art. 144. The appeal in Makant Ram 
Charan Das v. Naurangi Lal! was heard after the amendment 
of the Act in 1929, but the suit had been instituted before the 
amendment and therefore Art. 134-B had no application. A 
mahant is not a trustee in the English sense, as was pointed out 
by the Judicial Committee in Vidya Varuthi v. Balusami 
Asyor®, He has the right to the enjoyment of the properties 
‘during his lifetime, subject, of course, to the necessities of the 
math, and that is why in that case and in Mahant Ram Charan 
Das v. Naurangi Lall, the Privy Council held that the starting 
point of limitation was the date when the mahant vacated the 
office, and no doubt similar considerations operated when the 
Legislature decided to insert Art. 134-B in the Limitation Act. 


On the face of it Art. 134-B applies to a case like the 
Present one. This is a suit by the manager of a Hindu religious 
endowment to recover possession of immovable properties 
comprised in the endowments which were alienated by his 
Predecessor for valuable consideration and the starting point of 
the period of twelve years is the date of the death of his pre- 
decessor. It is contended, however, that the Legislature only 
intended the article to apply in a case where the full period of 
limitation could run. In other words, unless the terms of the 
endowment provide for immediate succession on the death of 
the mahant responsible for the alienation the article cannot 
apply. In answer to a question put to him in the course of the 
arguments, Mr. Govinda Menon, on behalf of the appellant, said 
that the article would have application in this case if the 
disciples had elected a successor to Sivasubramania Swamigal 
as soon as the breath left his body, but if they delayed for a 
moment Art. 134-B would not apply and the case would be 
governed by the residuary article, namely Art. 144. This is 
going to great lengths and to lengths which I certainly am not 
prepared to go. When the Legislature places upon the statute 
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book a provision in terms which are entirely without ambiguity, 
as is the case here, it is the duty of the Court to give effect to 
the provision. / 

The argument for ignoring Art. 134-B is that it is a 
general principle of the law of limitation that limitation can 
only be deemed to run from the date when the cause of action 
accrues, and a cause of action cannot exist unless there is a 
person capable of suing. Granted that this is so it does not mean 
that the Legislature cannot make an arbitrary starting point, 
irrespective of whether there is a person capable of suing or not. 
It is to be observed that there is a vast difference between the 
wording of Art. 134B and Art. 120. Under Art. 120 the 
period of limitation commences when the right to sue accrues, 
which is plainly not the case so far as Art. 134-B is 
concerned, where the starting point is definitely from the 
date on which the manager of the endowment ceases to 
hold office. As Venkataramana Rao, J., has been at pains to 
point out in his referring order the Legislature has made 
an arbitrary starting point, and I agree with him. In 
my opinion there is here no room for the application of any 
principle, which, if applied, would mean the overruling of the 
plain words of the statute. What is so often lost sight of is. 
that the plain words of a statute must be given effect to, unless 


‘by doing so it is obvious that it would, lead to an absurdity.. 


That is not the position here. Moreover, the Privy Council has. 
itself pointed out that equitable considerations are out of place: 
when construing the Limitation Act and the strict grammatical. 
meaning of the words is the only safe guide—Nagendra Nath 
De v. Suresh Chandra Del. And that case was concerned 
with the interpretation of Art. 182 of the Limitation Act. 


In considering whether Art. 134-B or Art, 144 applies im 
this case we have two important factors. The first is that the 
Legislature intended to make the starting point of limitation 
the death, resignation or removal from office of the mahant 
responsible for the alienation and that irrespective of the statute 
the Privy Council has laid down the same rule. The second is 
that there can be no equitable construction of the Limitation | 
Act and effect must be given to the plain meaning of the words 
used. If these factors are borne in mind it seems to me that all 
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difficulties disappear, and Art. 134-B is the only Article which 
can be applied. The contention that this will cut down the 
period of limitation, if (here is not an automatic appointment of 
a successor to the mahant responsible for the alienation is 
really beside the point. The Legislature could not be expected 
to legislate in this connection for a situation where those 
responsible for the appointment of a successor choose to neglect 
their duty. If they do so theirs must be the responsibility. In 
the present case the disciples of Sivasubramania Swamigal could 
have elected his successor immediately after his death had they 
' so desired. Because they neglected their duty in this respect 
the Court, in my opinion, is certainly not called upon to ignore 
the very emphatic words of Art. 134-B and allocate the case to 
a category to which it does not belong. I agree entirely with the 
observations of my learned brother Venkataramana Rao. J., on 
this question, and consequently the answer which I would give 
to the’first question is in the affirmative. 

The answer which I would give to the third question has~ 
been indicated in what I have already said in discussing the first 
question under reference. In view of the decision of the Privy 
Council in Mahant Ram Charan Das v. Nawrangi Lall, itappears 
to me that even if Art. 144 does apply the date of the starting 
point of adverse possession is the date of the death, resignation 
or removal of the manager who effected ‘the alienation, and not 
the date of the election or the appointment of his successor.. 
Art. 144 says that the period of limitation shall start from the 
date when the possession of the defendant becomes adverse to 
the plaintiff and in a case like the present one, the Judicial 
‘Committee has declared that adverse possession starts from the 
death, resignation or removal-of the mahant responsible for the 
alienation. Therefore the answer I would give to the third 
question is that even if Art. 144 be applicable adverse posses- 
sion started to rin from the death of Sivasubramania 
Swamigal. , 

The second question does not call for much discussion. It 
has been said on behalf of the appellant that his appointment to 
succeed Sivasubramania Swamigal should be deemed to date 
back to the latter’s death, in which case the appellant would be 
entitled to the beneft of S. 6 of the Limitation Act. If his 
appointment were to be deemed to date back to that period 
a E N a a A E S 
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there is no doubt that the suit would be in time, but unfort-. 
unately for the appellant’s. argument here there is no warrant 
that the appointment should be deemed tp be antedated. It was 
made on the 7th June, 1922, and there is nothing in the Limita- 
tion Act or in any other enactment which gives it retrospective 
effect. The argument that it should be given this effect is one 
which has only to be stated to be rejected. When the appellant 
was appointed the period of limitation had started to run. It 
had in fact been running for nearly four years and once having 
started nothing could stop it. My answer to the second ques- 
tion is that if the appellant’s appointment had automatically 
followed Sivasubramania Swamigal’s death, the appellant being 
a minor would have been entitled to the benetit of S. 6, but inas- 
much as his appointment was made after the period of limitation 
had started to run the section does not help him. 


The costs of this reference I would make costs in the 
cause. . 

Venkataramana Rao, J.—I agree. 

Horwill, J—I agree. 

Abdur Rahman, J—Nothing was said by learned counsel 
for the respondent before the Full Bench that may induce me 
to alter my opinion. It is not difficult to follow the inter- 
pretation placed by him on Art. 134-B ofthe Indian Limi- 
tation Act. It is too simple in fact not to be understood and 
that in my judgment is about its only merit. Had it not led to 
a great injustice in a given set of circumstances, it would not 
have been difficult to agree with him. But an apprehension of 
the consequences that would result from that interpretation led 
me to examine the language of the Article more closely in order 
to ascertain whether it was the only construction, as claimed on 
behalf of the respondent, that could be put on the language of 
the Article or whether the Article was meant, if properly under- 
stood, to apply to a different and perhaps a limited class of cases 
but not to cases such as the present one. 


When the language of the Article is plain, the task of a 
Judge is easy. He has to concentrate on the words used in the 
statute and to give them their plain and ordinary meaning. This 
is what is meant by a literal or a grammatical construction. 
Since there ig no ambiguity in the words or phrases used in ‘the 
Article that we are called upon to construe, it is unnecessary to 
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consider the circumstances when it would have been permissible 
to depart from that method of construction. Itis our duty in 
this case to give full effęct to the words as they appear in the 
statute without altering their sense or meaning with the varia- 
tion of circumstances or facts and decide whether the Article 
can be made applicable to the present case. 

To come to Art. 134-B. It declares that a suit by ‘the 
manager of a Hindu etc., religious or charitable endowment to 
recover possession of the immovable property comprised in the 
endowment which has been transferred by a previous manager 
for valuable consideration’ may be instituted within “twelve 
years” from “the death, resignation or removal of the trans- 
feror”. : 

Since the word ‘manager’ has been used in juxtaposition 
with the words ‘previous manager’ in the same column, it may 
be safely inferred that the legislature, by employing the word 
manager, intended to convey ‘the following on succeeding 
manager’ regardless of the fact whether the latter manager was 
de jure or de facto. A suit, to attract this Article, has to be 
instituted by a manager alone and by none else. If brought on 
behalf of a religious or a charitable endowment, such as a math 
is, through any one else, it would not fall within the scope of 
this Article. The period of limitation provided for a suit which 
falls within its period is twelve years. The manager must, 
therefore, have twelve years from the event specified in the 
third column. He can have no more and should have, accor- 
ding to me, no less. If we are obliged to give a lesser period to 
a manager under any set of circumstances for a suit covered by 
this Article, we are committing an inroad which is not, in my. 
opinion, justifiable. Are we entitled to interpret the Article in 
such a way as would lead to the curtailment or abridgment of 
the period of limitation provided in the second column? My 
learned brother, Venkataramana Rao, J., foresaw this difficulty 
and felt that it could not be helped. But, is that the correct 
method of interpretation? Would it be right for us to construe 
the Article in such a way as to reduce the prescribed period of 
limitation? I submit not. It may be said, however, that the 
suit has to be brought within 12 years of the occurrence of the 
event mentioned in the third column and this period is not 
reduced. This is undisputed and in fact, indisputable. By 
whom then is the question? and the answer can only be, by the 
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manager, But if no manager was in existence on the date when 
the event mentioned in the third column occurred, how could he 
be said to have the period prescribed by phis Article? Art. 134-B 
could not be obviously applied to an alienation made by a pre- 
vious manager if the following or succeeding manager was not 
in existence for a period of twelve years after the death, 
resignation or removal of the former (t.e., the last manager). 
Two methods of treatment were possible in the circumstances, 
one of which was suggested by my learned brother and is now 
adopted by the majority of the Full Bench and the other which 
I ventured to propose. According to the view taken by the 
majority, limitation must be held to have started whether the 
person answering to the description given in the first column 
was in existence or not at the time when any of the events 
mentioned in the third column occurred and the article according 
to them, should be applied to any suit instituted by a person of 
that description regardless of the fact whether that person would 
get the full or even any period provided for by the section or 
not. This is the first method. The second method is to hold 
that this Article should be held to be inapplicable, unless the 
manager was in existence on the date from which the prescribed 
period of limitation was to run. This would limit the applica- 
tion of this Article only to that class of cases where the- 
following or succeeding manager was brought into existence as 
in cases of hereditary succession or by nomination or election 
either prior to or on the day when ‘the previous manager’ died, 
resigned or was removed. As this interpretation would entail 
in some cases, if the Article is to be held applicable, the neces- 
sity of nominating or appointing a manager on the very day on 
which the, previous manager might have died and when his 
corpse might have been, as suggested at the hearing, lying to be 
disposed of or even when his ashes had not even grown cold, it 
was characterised by my Lord the Chief Justice as astounding. 

But with very great deference to him, I see nothing so startling, 
in it. We are asked to.find whether Art. 134B would apply in 
these circumstances. He and those of my learned brothers who 
agree with him are prepared to give the answer in the 
affirmative. I am, in all humility, of a contrary opinion. 
According to me, this Article can be held to apply only to those 
cases where a manager was in existence on the dateon which 


one of the events mentioned in the third column pccurred. This, 
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to my mind, is the only way, in which an inroad on the first or F.B. 
the second column of the Article can be avoided. This is the Venkates- 
only manner, in my opinion, in which limitation can be saved ware Sarma 
from running, so to say, in vacuo. There is no other method Venkatess 
of treatment, I submit and I say so with very great deference, _ 

which is logical and brings out the ordinary meaning of every Abdur 
word in Art. 134-B. Fahmansd; 


If Art. 134-B is held to be inapplicable to a case such as 
the present one, the only other Article that would apply is 
Art. 144. This necessitates the determination of the time when 
the period of limitation is to start and has led my learned 
brother to formulate the third question in his order of refer- 
ence. The decision of this question again bristles, on account 
of the various decisions of the Privy Council, with difficulties. 
The argument advanced by learned counsel for the respondent 
was that inasmuch as the math was the real plaintiff and the 
manager, who was a minor in this case on the date of his 
appointment, was only an agent or guardian on its behalf—the 
adverse possession should be held, under Art. 144 to start from 
the date when the. possession of the defendant became adverse 
to the plaintiff, that is, to the math and not to the manager 
who is suing on its behalf. This is claimed to be in accordance 
with the grammatical construction of the words of that Article 
and the question to decide is whether the contention is, although 
quite plausible, sound. The first difficulty that one encounters 
in agreeing with this interpretation is that the period of adverse 
possession would have to be held to start from the very date on 
which the alienation was effected by the ‘previous manager’; 
and if he happened to live beyond the statutory period of twelve 
years, the alienee’s title to the property would be held to be 
completed—although the alienation might not have been of the 
math itself or did not purport to have been made adversely to 
the math. This cannot be denied that in view of the decisions 
of their Lordships of the Privy Council and of Courts in India, 
limitation in the two cases mentioned in the preceding sentence 
would start on the date of the alienation. See Damodar Das 
v. Lakhan Dast, Mahani Ram Charan Das v. Naurangi Lal, 
Subbiah Pandaram v. Mahomed Mustapha Maracayar3, Deben- 





1. (1910) 20 M.L.J. 624: L.R. 37 I.A. 147: LL.R. 37 Cal. 885 (P.C.). 
2. (1933) 64 MLL.J. 505: L.R. 60 I.A. 124: LL.R, 12 Pat. 251 (P.C). 
3. (1923) 45 ML.J. 588: L-R. 50 I.A. 295: I.L.R. 46 Mad. 751. 
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dra v. Nhaharmal, and Alam ‘Khan Sahib v. Karuppanaswami 
Nadar®, But the same cannot be said of cases where a manager 


has alienated the property for the gpa necessity of the 


math although it is subsequently found to have been made in 


excess of his powers and for’ his private needs alone. In such 


cases, it has been held by their Lordships that the period of 
limitation would start from the date when the manager who 
effected the alienation died or ceased to function. It was 
pointed out by their Lordships in Mahant Ram Charan Das’s 
case? : 


“The operation of the proposed grant is effective and endures only for 
the period during which the mahanth had power to create an interest in the 
property of the math.” 


'Mahant Rampal Das who had in the first instance granted 


a permanent lease of certain lands in December, 1909, to 


Naurangi Lal and conveyed them later to Mt. Sampat Kaur in 
February, 1911, died in or about July, 1913. A suit for the 
recovery of possession by a succeeding chela brought in May, 
1924, was not held to be barred by limitation under Art. 144 
and the decision of the High Court of Patna holding that the 
period of limitation ran from the date of alienation was reversed 
as the mahanth was held to be: : 

“at liberty to dispose of the property of w math during the period of 
his life and that grant purporting to be for a longer period,” 
was held to be ‘good to the extent of the mahanth’s life 
interest’, See also Vidya Varuthi v. Balusami Aiyart, 
Subbiah: Pandaram v. Md. Mustapha Maracayar®; But the 
argument now put forward on behalf of the respondent would 
go against these decisions. If the math is the real plaintiff, 
there would be no justification for holding that the limitation is 
to remain suspended during the period that the alienating 
manager continued to function as such. This would bring us 
in conflict with the Privy Council decisions and the principle 


that although a juristic personality and thus capable of holding - 


the property in the legal sense, a math is unable to know or 


. capable of taking any action itself for protecting its rights. 


There are two lines of cases which must be reconciled if 


this conflict has to be avoided. There are cases such as 





4, ALR. 1930 Cal 673 at 677. 2. (1938) 1M.L.J. 113. 

3. (1933) 64 MLJ. 505: L.R. 60 I.A. 124: I.L.R, 12 Pat. 251 (P.C). 
4. 4921) 41 MLL.J. 46: L.R. 48 I.A. 302: LR. 44 Mad. 831 (B.C). 
5. (1923) 45 M:L.J. 588: L-R. 50 I.A. 295: LL.R, 46 Mad. 751 (P.C.). 


^ 
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Jagadindranath Ray v. Hemanta Kumari Debit, recently follow- 
ed in the Shaidganj Musjid’s case®, where it was held by their 
Lordships that the right of suit vested in the manager alone or 
‘in other words, it was only the manager (be he de facto or de 
jure) who was entitled to intercede on behalf of the math and 
could speak or act on its behalf. The other line of cases is to 
the effect that temples and maths have juristic personalities and 
their property is not vested in their managers but in the idols 
or institutions. See Jodhi Rai v. Basdeo Prasad3, Pramatha- 
naith Mullick v. Pradyumna Kumar Mullick# and the observa- 
tions in Ponnambala Desikar v. Periyannan Chett® and 
Nagappa Chettiar v. Zamindar of Sivaganga8. If this argu- 
ment is adopted, limitation must be held to start from the date 
of the alienation irrespective of the non-existence or incapacity 
of the manager. But this contention was repelled by their 
Lordships in Jagadindranath Ray v. Hemanta Kumari Debit. The 
facts of that case were that Jagadindranath Ray brought a suit 
for possession as shebait of an idol. It was found by the 
Courts in India that the dispossession on which the cause of 
action was based had taken place during the plaintiff’s minority 
but the suit was brought within three years of his attaining 
majority. The trial Court had decreed the claim but the suit 
was dismissed by the High Court as barred by limitation op 
the ground that the title was in the Thakur and Braja Sundara 
Achi, who was the guardian of her minor adopted son, the 
shebait, could bring a suit during his minority on behalf of the 
Thakur. In other words, the ratto decidendi of their decision 
was that the limitation had started against the Thakur and the 
shebait’s minority would not entitle him to bring a suit within 
three years of the attainment of his majority. This reasoning 
was not accepted by their Lordships in the following words: 

#0 hte ese’, a that the possession and management of the dedicated 
property belongs to the shebait. And this carries with it the right to bring 


whatever suits are necessary for the protection of the property. Every such 
right of suit is vested in the shebait, not in the idoL” 





1. (1904) L.R. 31 LA. 203: LL.R. 32 Cal. 129 (P,C). 
2. (1940) 2 MLJ. 903 at 913: L.R. 67 L.A. 251: I.L.R. 1940 Lah. 493 (P.C.). 
3. (1911) LL.R. 33 All. 735 (F.B.), 
4, (1925) 49 M.LJ. 30: L.R. 52 LA. 245: LL.R. 52 Cal. 909 (P.C.). 
5. (1936) 71 M.L.J. 105: L.R. 63 I.A. 261: LL.R. 59 Mad. 809 at 819 (P.C). 
6, (1940) 1 M.L.J, 442: I.L.R. 1940 Maid. 858. 
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The pronouncement of their Lordships is very clear. The 
fact that somebody else could bring a suit during the minority 
of the shebait was immaterial—the Thakur itself being ex ' 
necessitate rei unable to do so. It could only act through a 
human agency and that agency can be no other than that of a 
Manager, whatever name be given to him and whether he be de 
facto or de jure. If limitation had started against the Thakur 
and the plaintiff was acting merely as an agent, asappears to be 
the contention in this Court, limitation would have run on 
irrespective of the plaintifPs minority and run out on the expiry 
of twelve years from the date of dispossession. But it was not 
so held. How could S. 6 of the Limitation Act be held to-be 
applicable if the math were regarded to be independent’ and 
capable of acting without its manager? It was so held as the 
idol had no power to bring a suit except through the trustee 
who was a minor. What about Lord Buckmaster’s observation 
then in Subbaiya Pandaram v. Mohomed Mustapha Mara- 
cayarl, when referring to two earlier -decisions in Ishwar 
Shyam Chand Jiu v. Ram Kani Ghose3, and Vidya Varuthi v. 
Balusami Aiyar’, which were decided under. Art. 144, he 
observed that: 


“The statu ul 1 i i i 
from the Men A Ais iene renee Tome 8 
It cannot be denied that it was a case of a specific trust 
and for that reason Art. 134 might have been, but for the 
transfer by the trustee not being voluntary, held applicable. It 
is true that their Lordships held that: 
“There was little difference in principle between a transfer under an 
adverse execution and a sale by the trustee himself ;” . ` 
They however added: 
“But disregarding that Article (134), Art. 144 covers the exact case.” 

_ Since the limitation. was held in that case to start from 
the 22nd March, 1898, that is, the date of the alienation, it 
may be said that the period under Art. 144 was, in spite of 
what their Lordships had observed before when referring to 
Ishwar Shyam’s and Vidya Vruthi’s cases, counted from 
the date of alienation. The answer to this apparent conflict 
is to be found inthe fact ‘that the vendee in that case 
—— O 

1. -(1923) 45 MLL, J. 588: L.R. 50 I.A. 295; LL R. 46 Mad. 751 (P.C.). 


2 ' (1910) 21 M.L.J. 1145: L.R. 38 LA. 76: I.L.R. 38 Cal. 526 (P.C). 
3. (1921) 41 MLJ. 346: L R. 48 I.A. 302: I L.R. 44Mad. 831. 
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had purchased the property in violation of the trust and 
he was, in virtue of the exception to S. 10 of the 
Limitation Act, held entitled to show in answer to the claim 
for the recovery, of = ra of trust property that he had 
bought it for valuable consideration and held it adversely. The 
vendee was found to have been within the terms of the excep- 
tion and consequently not prevented from relying on the provi- 
sions of the statute which limit the time for the institution of 
the suits brought for recovery of possession. In so far as the 
alienation was in breach of specific trust, it was held to be void 
ab initio, as the transfer of the math would have been according 
to Damodar Das’s case1, and limitation was held to start from 
the date of alienation. The Matathipathi had, in the present 
case, on the other hand, liberty to dispose of the property during 
his life although the alienation made by him was only to the 
extent of his own life interest. It would follow, therefore, that 
possession during the last manager’s life could not be adverse 
and that upon his death, it would run against the succeeding 
trustee, that is, the present plaintiff from the time that:he assu- 
med office with the extended period of limitation under ‘S. 6 as 
‘he was a minor at the time from which the period of limitation 
was to be counted. It is interesting to observe that the passage 
quoted above from Jagadindranath Ray’s case? including the 
sentence with reference to S. 144 was ‘cited by Sir George 
-Rankin in Ponnambala Destkar v. Periyanan adie with 
approval. 
Then there is the observation in Fonnsmalalas case3 
(P. 821) that, 
“the right of each successive manager to AE E create or continue 
a new tenancy for the period of his managership must be taken in the case of 


a public temple or a family idol to be the same as in the case of a math,” ` 
since it was held by their Lordships in ‘the ‘preceding page, 
“that for the present purpose it is necesšary to recognise any 
‘ difference in the consequences which flow from a' permanent lease or com- 
Dlete alienation of the debutter property in the case ofa math òr temple or 
family idol”. 

. This observation can only be justified on. the principle’ laid 
.down in Jagadindranath’s case% that the only person competent 
to act or sue on behalf of the math was the manager and limita- 
tion could not run against the math or temple unless: it was also 


, 1° (1910) 20 M.L.J. 624: L-R. 37 LA. 147.: LER. 37 Cal. 885: 
2e (1904) LL.B. 32 Cal? 129% L.R: 31 LA.2034P.C.). 
3. (1936) 71 M'L.J. 105: L-R: 63 1.A?261: LL-R. 59 Madi 809 (P.C.). 
85 
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running against the succeeding manager after the manager who 
had originally alienated the property ceased to function—and 
this not on account of ` 1 ' 

“the notion of personal bar as regulating the validity or invalidity of the 
transaction” ; 
but because, '! 

“the offence lies entirely in the unnecessarily great interest whieh has 
been parted with”. 

The manager like a Hindu widow, has power to act for his 
lifetime or during the period in which he holds the office; but 
the effect of his act beyond that period would depend on the 
walidity of the necessity for the alienation in the interest of the 
math or the temple. If this is the correct principle, how can it 
be urged that the limitation would start against the math from 
the date of the alienation regardless of the existence of the 
succeeding manager, whether de facto or de jure, simply because 
a juristic personality has been held or recognised in an inanimate 
institution like a Mutt on account of religious custom of the 
Hindus? It may have a juridical status with the power of 
suing and liability of being sued; but it cannot be denied that it 
is an artificial person after all and is incapable of acting except 
through its manager. There are other decisions of this Court 
which have taken the same view. See Manikkam Pillai v. 
Thanikachalam Pilat, Palaniyandi Malavarayan v. Vadamalat 
Odayan?, Annamalai Desikar v. Govinda Rao3, Ranga Dasan v. 
Latchuma Dasan* and Rao Bahadur Govinda Row v. Chinna- 
thurat Pillai’. 

The only method of reconciling the two lines of cases re- 
presented by J agadindranath’s case® on the one hand and Pra- 
mathanath’s case? on the other thus is that while the property 
and the capacity to sue or being sued may be held to vest in a 
juristic person like an idol or the institution of a math, the 
right of action or suit‘on behalf of the math or the idol must be 
confined to the manager of these inanimate objects of worship: 
or charity. i l Mi 

Three’ decisions were relied on by Mr. Sitarama Rao in 
support of his contention that adverse possession would 
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1 (1916) 4 LW. 369.. ` 2, (1915) 2 L.W. 723. 
3. (1923) 44 M.L.J 318: LL.R. 46 Mad. 579. 
4. (1924) 48 MLJ. 114. 5. (1923) 49 M.L.J. 640. 


6. '-(1904) L.L-R. 32 Cal. 129; L.R. 31 I.A. 203 (P.C). 
1° (1934) 49 M.L.J. 30: L.R. 52 L.A. 245: LL.R. 52 Cal, 809, 
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start against the math even if there is no manager at the time of 
the death of the alienating manager. The first decision was that 
of Vithalbowa v. Narayana Dasji Thitel. The facts of that 
case are that Krishnaji who was a manager of a math sold the 
miras tenure of certain lands appertaining to the math to one 
Baxarbai in 1860. Krishnaji died in that year and was suc- 
ceeded by Ramakrishna as manager who sued Baxarbai in 1864 
to set the sale aside but the suit was dismissed against him in 
the following year as he asserted to be a perpetual tenant under 
the sale and his right was confirmed. Gopal brought a suit 
against Ramakrishna subsequently asking for a declaration that 
he was the legal manager of the math. This was decreed in 
1871 and Ramakrishna was ordered to be removed as he was 
held to have had no title to the office. The decree was confirmed 
by the High Court in 1875 and Ramakrishna removed in 
consequence. On a suit being brought by Gopal for possession 
of the property sold to Baxarbai in 1887, he was met with a 
plea of limitation by Baxarbai’s alienee. This plea prevailed 
and if I may say so with respect, rightly. Ramakrishna was in 
possession of the math property between 1860 and 1875 and 
was a manager of the math de facto if not de jure. Sir Charles 
Sargent, C.J., who delivered the judgment observed, 

“TE the defendant's possession was adverse to the ownership of the math 


during the twelve years after Krishnaji’s death, the operation of the Act 
cannot be affected by the circumstance that there was no legal manager of the 


math during that period”. 

In spite of the finding that the mirasdar in Inam estates in 
Pombay Presidency is a tenant at a quit rent or a reasonable 
rent not subject to ejectment as long as he pays it, it was held 
that since Baxarbai asserted his mirasi right in 1864 when he 
was sued by Ramakrishna and twelve years had passed from 
that day the plaintiff’s right as representing the math to recover 
immediate possession was barred. 


This decision does not support the contention advanced by 
learned counsel for the respondent. Ramakrishna who was the 
manager de facto in 1864 brought a suit against Baxarbai and 
failed. He continued to remain in possession till 1875 when he 
was followed or succeeded by Gopal. The mutt was thus being 
continuously represented by Ramakrishna and Gopal. 

1. (1893) LLR. 18 Bom. 507. i 
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The decision in the second case, the Admintstrator-General 
of Bengal v. Balkissen Misser1 is not, with great deference to 
the learned Judge who decided that cpse, correct. While the 
learned Judge understood the effect of the decision in Jagadin- 
dranath’s case? correctly, he overlooked the fact that Damodar 
Das’s case3 was a case in which the assignment was, being one 
of the math and its properties, void ab initio and passed no 
title with the result that the assignee’s possession became 
adverse from the date of the assignment (3rd November, 1874) 
itself irrespective of the fact that the senior chela who had 
executed ekrarnama and transferred the math and its properties 
was living. This was how this decision was explained by their 
Lordships in Makant Ram Charan’s caset. Damodar Das’s case? 
is no authority for the proposition that time will begin to run 
against the idol even when the shebait is not in existence. Nor 
is it possible I venture to submit, to institute a suit in the 
name of the idol in cases where a shebait is not appointed. 
There is very little analogy between a public Company and an 
idol although both of them, it must be conceded, are clothed 
with a juristic personality by law. Under the provisions of 
O. 29, of the Code of Civil Procedure, however, it is only a 
secretary, director or other principal officer, able to depose to 
the facts of the case, and none else who can sign and verify the 
statements in the pleadings as a shebait, Matathipathi or a 
manager can do on behalf of the idol or math and none else. 
To say that persons other than those that I have mentioned 
in the last sentence, by whatever name they may be called, can 
bring a suit on behalf of the idol or math in their names where 
they are not appointed or functioning as managers etc., is to go 
against the express decision of their Lordships in Jagadindra’s 
case, 

The third case was that of Ponnambala Desikar v. Periya- 
nan Chetti5. The reflection in regard to this case that there 
was no manager between 1913 and 1917 is of no avail as 
Nataraja became a manager de facto in 1902 and continued to 
function as such until 1913 when he was removed by the High 





te 


i L (1924) I-L.R, 51 Cal. 953. 
2. (1904) LL.R. 32 Cal. 129: L.R. 31 L.A. 203 (P.C.). 
© 3. (1910) 20 M.L.J, 624: L.R. 37 L.A. 147: LL.R. 37 Cal. 885. 
4. (1933) 64 M.L.J. 505: L.R. 60 L.A. 124: LL.R, 12 Pat. 251, 
5. (1936) 71 M.L.J. 105: L.R. 63 I.A. 26t: LL.R. 59 Mad. 809, 
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Court. If the period of limitation had once started, it could 
not be stopped by the subsequent removal of the manager. 
Moreover, the permanent cowle was in that case granted in 
1865 and the conduct of the various managers showed that they 
had been recognising the transfer of the permanent cowle or 
lease as valid. In view of the existence of a manager de facto, 
the decision does not support the contention advanced by learned 
counsel for the respondent. If the-alienee’s possession during 
the lifetime of the previous: manager was not adverse to the 
math (a proposition to which no exception is taken in this case) 
and if an idol ora math is incapable of bringing an action 
without the intervention of a human agency and if that agency 
is to be confined in law to a manager de facio or de jure, by. 
whatever name he be called, it is to my mind, impossible to con- 
ceive that they (that is the idols or the maths) can be described 
to be the plaintiffs within the meaning of that word as used in 
Arts. 142 or 144 of the Indian Limitation Act. By using the 
word ‘plaintiff’ in either of thesé Articles, the Legislature 
obviously intended to convey a person who was in existence 
capable of taking action, although on account of a disability, 


like minority (real and not fictional as an idol or a math is at 


times described), insanity or idiocy, he may not be able so to do 
during the period that he continues to suffer from the disability. 
To say that a cause of action bas not arisen is one thing; to say 
that a cause of action, although it has arisen, is, on account of 
a disability suspended after it has arisen, another. Since the 
right to maintain a suit cannot be said to be hanging in the air 
and must necessarily vest in somebody as soon as it arises, the 
word plaintiff in Arts. 142 and 144 must be, in my opinion, so 
construed as to cover a plaintiff who is in existence, although he 
may not be, on account of a disability mentioned in S. 6 of the 
Limitation Act, capable of bringing an action at once. lfa 
person who has the right to bring a suit for the recovery of 
possession does not happen to be in existence, limitation under 
these Articles cannot be said to have started. It can only start 
when he comes into existence. 


Cases of this nature are very different from those which 
are covered by S. 17 of the Limitation Act. The language of 
this section makes it clear that the “right to institute a suit or 
make an application” must be independent of the death of the 
person and must have been such as should have accrued. during 
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his lifetime if he had lived but did not do so on account of his 
death. This section does not seem to contemplate cases where 
the right of action is connected with oyarises in consequence of, 
the death. But this is not the case here. The cause of action 
to set aside the alienation made by the previous manager, if it is 
not void ab initio, arises according to Art. 134-B on his death, 
resignation or’ removal and would not have accrued earlier as 
this was all that was “required to correct his failure to [Keep 
within acts of proper management.” 

But it is argued that the suit must be held to be barred as 
the math was in existence on the date of the previous manager’s 
death, as it had the capacity to sue and is actually a plaintiff in 
the present suit. The criticism that the right of suit can only 
arise when a person capable of suing is in existence, it is con- 
tended, has no application to a case like the present where the 
plaintiff who is capable of suing existed on that date. The 
answer to this contention is to be found in the two passages 
quoted by my learned brother Venkataramana Rao, J., in his 
referring order from Prosunno Kumari Debya. v. Golabchand 
Babool, and from Jagadindranath’ s case®, Ti ‘it is only in an 
ideal sense that property can be said to belong to an idol’, if ‘it 
still remains that the possession and management of the dedi- 
cated property belongs to the shebait’ and if ‘every such right 
of suit is vested in the shebait, not in the idol’ or in the math, 
it would seem to’follow that the temples or maths cannot be the 
plaintiffs. by themselves without their shebaits or managers who 
must be in existence and capable of exercising their right to 
bring suits which vest in them—subject of course to the provi- ` 
sions contained in S. 6 of thè Limitation Act. If such shebaits 
or managers happen to be in existence on the date on which the 
adverse possession is started, limitation will continue to run not 
only against them but as against the temple or mutt of which 
they are the sole accredited agents and after the expiry of the 
statutory period, subject to such other extensions that may be 
possible to add under the provisions of the Act, the suit for 
possession would have to be disthissed as barred by Art. 144. 


` ft is said that in construing the word ‘plaintif in their Lord- 


ships’ judgment in Mahadeo Prasad Singh v..Karia Bharthi. 





1. (1875) L.R 2 1.A. 145: 14 Beng.L.R. 450. 
g 2 (1904) L.R. 31 I.A. 205: LL.R. 32 Cal. 129. 
7 3, (1934) 68 M.L.J.-499: LR. 62 ÍA, 47: LL.R.'57 AIL 159. 
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Sir Shadi Lal took it as referring to the institution and not to 
the manager of the same. But no such question was before 
their Lordships for thein consideration then and even taking the 
limitation as running from the date of Rajbans’ death, which 
occurred in 1916, the action which was commenced in 1926, 
was held to be within time. There was no necessity in that 
case to consider whether the word ‘plaintiff’ was not used by 
the Legislature so as to cover the case of a matathipathi ora 
manager when suing on behalf of a math or other charitable or 
religious institution. The language in Mahant Ram Charan 
Das v. Naurangi Lal}, is not, however, capable of that conten- 
tion. The question that was formulated by their Lordships 
referred both to the math and the mahanth. That the math is a 
plaintiff (or perhaps a part of the plaintiff) cannot be doubted. 
Nor can it be, I venture to submit, denied that it was unable to 
protect itself or bring any action with’ that object. If the 
manager was the only human being who could bring a suit on 
behalf of the math and if it was not maintainable by any one 
else, the word ‘plaintiff’ cannpt be used, in my humble opinion, 
for merely an inanimate juristic person which is unable to take 
any action itself. It is quite true that when a human being who 


is capable of maintaining an action is in existence, the period 


of limitation would not run against him alone but also against 
the institution as well. This is because in such cases the capa- 
city to sue vests conjointly in two persons, one juristic and the 
other natural; the one being the complement of the other and 
thus filling the deficiency that either individually has in the 
other’s absence. It would, therefore, follow that when the 
living person who could bring an action is not in existence, 
adverse possession cannot run against the institution, as one 
whole plaintiff, of which the inanimate and animate beings 
are two component parts, is not in existence but only, so to 
say, half the plaintiff and that an inanimate one. 


The decision in Mahant Ram Charan Das's casei, it might 
be added, has no bearing to a case like the present where there 


was no manager in existence to challenge the action taken by the- 
previous manager. If the math.is unable to sue without the, 


intervention of the human agency of its own manager, the 
limitation cannot be, in my opinion, held to run against the math 
either. ` ‘ say * 





1. (1933) 64 MLL.J. 505: L.R. 60 I.A. 124: I.1.R.12-Pat. 25t. 
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Stating in the Secretary of State for India in Council v- 
Debendralal Khant; what constitutes adverse possession, their 
Lordships adopted the language of Logd Robertson in Radha- 
moni Debi v. Collector of Khulna®, which was to the following 
effect: i ` . - 


“ |. the possession required must be adequate in continuity, in publi- 
city and in extent, to show that it is possession adverse to the competitor,” 
and added: RE 

“ The classical requirement is that the possession should be nec vi nec 
clam nec precario. Mr. Dunne for the Crown appeared to desiderate that 
the adverse possession should be shown to have been bronght to the know- 
ledge of the Crown, but in their Lordships’ opinion, there is no authority for 
this requirement. -It is sufficient that the possession be overt and without 
any attempt at concealment so that the person, against whom time is ronn- 
ing, ought, if he exercises due vigilance, to be aware of what is happening.” 


The above quotation was cited by their Lordships in Maha- 
rajah Srischandra Nandy v. Baijnath Jugal Ktshore®, and 
would show that to be effective, to use their words: 


“The person against whom time is running, ought, if he exercises due 
vigilance, to be aware of what is happening.” 


It was not only impossible for the math to be aware of 
what was happening, however, greatly it may have exercised its 
vigilance, but what is worse, there was no living person, capable 
of bringing an action, in existence at the time when adverse 
possession is said to have started, who could have been aware of 
what was happening. Adverse possession need not necessarily, 
be brought to the actual knowledge of the person against whom. 
it is to operate, but the tule is subject to the qualification, as- 
pointed out in the above case, that it is incumbent on those who 
plead and rely on adverse possession to show that the person 
dgainst whom it was claimed ought to have been, by exercising 
due vigilance, aware that the property was being held adversely 
and if they failed to show this, their plea of adverse possession 
must fail apart from the question of whether their possession 
was adequate in continuity and extent. If the manager had not 
come into being till then, and it- was the manager alone, being 
the only person entitled to sue on behalf of the math whose 
knowledge or rather whose capability of having knowledge was 
essential, it is fairly obvious that limitation or adverse posses- 
sion could not start'against the math either to his knowledge or 





1. (1933) 66 M.L.J. 134: L.R. 61 I.A. 78: I.L.R. 61 Cal. 262 (P.C). 
2. (1900) L.R. 27 I.A. 136: LL.R. 27 Cal 943 at 950. 
3. (1934) 68 ML J. 600: L.R. 62 I.A. 40: I.L.R. 14 Pat 327 (P.C). 
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what was capable of being known by him, on the date of the 
previous manager’s death and before he was appointed. Viewed 
thus, adverse possession must be held to have commenced from 
the date of the plaintiff’s election or appointment and not 
earlier. I agree that the costs of the reference should be made 
costs in the appeal. 

Krishnaswams Aiyangar, J —Of the three questions refer- 
red, it is the first alone which presents a difficult question of 
construction. Art, 134-B with which we are primarily concern- 
ed was enacted for the first time in 1929, and during the eleven 
years that since elapsed, no occasion appears to have arisen for 
an authoritative pronouncement regarding the precise scope of 
the Article, much less on its applicability to the peculiar facts 
which are here present. The argument at the bar proceeded there- 
fore, mostly on general principles. It is to be observed at once, 
that general principles rarely, if ever, occasion anxiety to 
Courts, but it is their application to concrete facts which often 
presents problems of considerable difficulty. One can readily 
grant in the abstract the soundness of the elementary rule that 
when the words ofa statute are clear and unambiguous, the 
Court must give effect to their plain meaning, uninfluenced by, 
considerations of possible hardship, inconvenience or even 
injustice in individual cases. For where the language is expli- 
cit, its consequences are for the Legislature and not for the 


Courts to consider. It may also be conceded that what has, 


been termed the rule of equitable construction, based on “the 
equity of the statute” is an antiquated doctrine not favoured in 
modern times, and appears to have fallen out of use even in 
England at the present day (Craies on Statute Law 97). There 
is, it is not to be forgotten: 

Another elementary rule that a thing which is within the letter of a 
statute will, generally, be construed as not within the statute unlessit be 
also within the real intention of the Legislature, and the words, if suffici- 


ently flexible, must be construed in the sense, which if less correct gram- 
matically is more in harmony with that intention.” (Maxwell 17). 


The rule on the subject has been long ago laid down by, 
such eminent authorities as Lords Blackburn and Halsbury, 
than whom I can desire no better or safer guides. In River 
Wear Commissioners v. Adamsont, Lord Blackburn said: 

“Tn all cases the object is to see what is the intention expressed by the 


words used. But from the imperfection of language it is impossible to know . 





1. (1876-7) 2:A.C. 743. 
£6 
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what that intention is without inquiring further and seeing what the circum> 
stances were with reference to which the words were used and what was the 
object appearing from those circumstances which the person using them had 
in view.” i 

In Eastman Photographic Materiáls Co. Lid. v. Comp- 
troller-General of Patents, Designs and Trade Marks,’ Lord 
Halsbury said: 

“|... to construe the statute now in question it is not only legitimate 
but highly convenient to refer both to the former Act and to the ascertained 
evils to which the former Act had given rise, and to the later Act which 
provided the remedy.’ ` 

The rules of construction set out above warrant a consi- 
deration of the state of the law as it was understood to be when 
the Amending Act of 1929 was passed. Itis only by so doing 
that one can obtain a clue to the correct understanding of the 
scope and effect of Art. 134-B, by a knowledge of the causes’ 
which led to the enactment. If we can be certain of the parti- 
cular defect in the law, which the Legislature set out to remedy, 
whether it consisted of an evil to be removed, or a doubt to be 
resolved, we shall be better equipped to approach the construc- 
tion of the language, ysed, than otherwise. 


Up till the decision of the Privy Council in Vidya Varuths 
v. Balusami Aiyar2, the true legal relation in which the head 
of a Math or the Dharmakartha of a temple stood towards the 
properties in his charge had not been correctly understood in 
this country—Dattagiri v. Datiatrayas, Behari Lal v. Muham- 
mad, Nilmony Singh v. Jagabandhu Roy?, Baluswami Asyar 
v. Venkataswami Naicker8. The dicta in some of the earlier 
decisions even of the Privy Council cannot be said to have been 
wholly free from ambiguity. The current of judicial opinion 
ran largely on the view that S. 10 and Art. 134 applied indiffe- 
rently to all cases of endowed property improperly alienated, 
whether that property belonged toa math or to a temple: 
Vidya Varuthi’s case®, finally rejected this view and declared 
in a manner no more open to misapprehension, that neither of 
the two provisions was applicable to the holding of such a 
species of property. The head of a math and the shebait of a 





‘ 1. (1898) A.C. 571 at 576. 
2. (1921) 41 M.L.J. 346: L.R.48 LA. 302: LL.R. 44 Mad. 831 (P.C.). 
3. (1902) I-L-R. 27 Bom. 363: 4. (1898) I.L-R, 20 All. 482 (F.B.). 
5. (1896) I.L.R. 23 Cal. 536. nio oa a 
6. (1916) 32 M.L.J. 24: I.L-R. 40 Mad. 745, 
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temple are not trustees in the legal acceptation of the word, and 
the property entrusted to their charge was not legally vested in 
or conveyed to them in trust. The result was the discovery of 
a casus omissus in the Limitation Act, regarding a well known 
and a rather frequent type of cases arising out of the malversa- 
tion of temple or math properties by delinquent managers. The 
Legislature proceeded to supply the omission, instead of leaving 
such cases to be governed as theretofore by the residuary Art. 
144. In framing the new Articles specifically providing periods of 
Himitation for suits to set aside alienation of endowed property, 
and recovery of possession, the Legislature merely followed the 
elucidation of the principles contained in the judgment of the 
Privy Council in Vidya Varuthi’s case1. That judgment ‘laid it 
down in clear terms that a permanent lease granted by the mana- 
ger of a mutt was good:during his lifetime though on his death his 
successor could recover back the property free of the alienation. 
Adverse possession began to run from the death of the alienat- 
ing manager, on the happening of which event the succeeding 
manager had a cause of action to sue to recover the property. 
These principles which are of course common to all similar 
institutions were explained in the following terms at page 855: 

“According to the well settled law of India (apart from the question of 
necessity, which does not here arise) 2 Mahant is incompetent to create any 
interest in respect of the Mutt property to enure beyond his life. With re- 
gard to Mahant No. 2, he was vested with a power similarly limited. He 
permitted the plaintiff to continue in possession and received the rent during 
his life. Such receipt was with the knowledge which must be imputed to him 
that the tenancy created by his predecessor ended with his predecessor’s life 
and can, therefore, only be properly referable tog new tenancy created by 
himself. It was within his power to continue such tenancy during his life, 
and in these circumstances the proper inference is that it was so continued, 
and consequently the possession never became adverse until his death”. 


It is plain that it was this passage which furnished the 
material for the drafting of Art. 134-B whose language closely, 
follows the view expressed there. There was no occasion for 
introducing a change in the law so declared and no necessity, 
existed for legislative intervention except to give effect to the 
principles laid down. 

In a later part of my judgment, I have adduced arguments 
in support of the view that Art. 144 should not be understood 
as sanctioning the commencement of limitation at a time when 
there existed no manager. If that isa sound view, there is no 





1. (1921) 41 M.L J. 346: L.R. 48 I-A. 302: LL.R, 44 Mad. 231 (P.C). 
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reason for thinking that the Legislature intended to enact a 
different principle when it framed Art. 134-B. Otherwise the 
Article will result in producing the startling consequences pointed 
out by my learned brother Abdur Rahman, J., that in a case 
where no successor happened to be appointed for a period of 
twelve years, the institution would stand to lose all its rights 
owing solely to the reason that no manager had been brought 
into existence to vindicate them on its behalf. It is, I consider 
with all respect, no answer to say that the blame rests with the 
electors who had neglected a duty incumbent on them to appoint - 
a successor. The law enjoins this duty on the manager and 
not on the disciples of a math or the worshippers of a temple. 
The latter cannot sue for possession for themselves, though they. 
may sue for the possession to be restored to a manager, if in 
existence or to one to be newly appointed: Muhammad Sahib v. 
Karim Bibi Ammal! and Rangaswami Naidu v. Krishnaswams 
Aiyar®. Their position in this respect is not higher than that of 
relators in regard to charitable property improperly alienated. 
Chidambaranatha Thambiran v.. Nallasiva Mudaliar3, It is 
difficult to imagine that the Legislature contemplated the possi- 
bility of their taking action to protect the institution, and on 
this footing fixed the starting point for limitation, irrespective 
of whether there was or was not a manager who could sue. 
However that may be, the Article under ` consideration is 
designed to apply to suits for possession by the manager and 
considerations connected with the remoter rights of disciples and 
worshippers have no place in the construction of its language. 
Those rights are essentially different in character, and the 
remedies annexed to them are equally different. 


These considerations incline my mind to the constructior 
which has found favour with Abdur Rahman, J., which has the 
merit of avoiding what, I am satisfied, would be an unforeseem 
consequence of the wording found in Art. 134-B. To apply it 
to cases where there is an interregnum, would mean the abridg- 
ment of the period limited, and where it is long enough, the 
extinction of the right altogether. There may be no help for it, 
if the language is sufficiently explicit, but in my. opinion it is 
not. Prima facie there is much to be said for the view that 





1. (1914) 27 M.L.J. 270. 
2. (1922) 44 M.L.J. 116: 17 L.W. 147. 
3. (1917) 33 M.L.J. 357: I.L.R. 41 Mad. 124, 128, 
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when the Legislature fixed a period of limitation it means that 
the litigant should have it in full and not merely in part, much 
less, none, of it. reason is plain, and really underlies 
every rule of limitation, in the absence of express words to the 
contrary. 


The Indian Limitation Act as is the case with all other 
statutes of limitation, fixes a period of limitation for causes of 
action in existence, not for those to arise in the future. The 
statute in fact assumes the existence of a cause of action, 
Hurinath Chatterjee v. Mothurmohun Goswamt! and only aims 
at interposing a bar after a certain period, to a suit to enforce 
it. It has been repeatedly held that unless there is a completed 
cause of action, limitation cannot run; and there cannot be a 
completed cause of action, unless there is a person who can sue, 
and a person who can be sued, Gelmini v. Moriggia®, Dutjendra 
v. Joges’, Palaniyandi Malavarayan v. Vadamalai Odayans. It 
is on this principle that S. 17 of the Act is based, though it is 
not exhaustive in this respect. Itis again in this view only, 
that the decision of this Court in the cases of Palantyandi 
Malavarayan v. Vadamalai Odayan,* Manika Pillai v. Thanika- 
chalam Pillat®, Subbiah Thevar v. Samiappa Mudaliar® could be 
supported. All these cases it is true were decided with reference 
to Art. 120, which fixes a period of six years from the date 
when the right to sue accrues. My Lord, the Chief Justice, 
delivering the judgment of the Full Bench in the last of these 
cases, observed: 

“With regard to the second question it will be observed that Art. 120 
declares that limitation shall start to run when the right to sue accrues. 
There can be no cause of action until there isa party capable of suing, and 
until there is a cause of action there can be no question of the law of limi- 
tation comisig into operation: see Murray v. East India Co." Meyappo Chetty 
vy. Supromania Cheiit® Charu Chandra Pramanik v. Nakus Chandra Kiedy? 
and Msi. Bolo v Mst. Koklan.1° It follows that if a sole trustee of a public 
trust commits a breach of trust, the loss cannot be made good without volnn- 


tury action on the trustee’s part, until there isa new trustee. The right to 
suo in auch a case would have to lie in abeyance untila new trustee was 





1. (1893) L.R. 20 I.A. 183: I.L.R. 21 Cal. & 18 (P.C.). 
2 (1913) 2 K.B. 549, 552. 3. (1923) 39 CL. 40. 
4, (1912) 18 I.C. 373, 375. 5. (1916) 4 L.W. 369, 
6. (1938) 1 MLL.J. 334: I-L.R. (1938) Mad. 586 (F.B.): 
7. (1821) 5 Barn. and Ald. 204: 106 E.R. 1167. 
& (4916) L.R. 43 LA. 113: 20 C.W,N. 833 (P.C.). 
ee 9. (1922) LL.R. 50 Cal 49. : 
10, (1930) 59 M.L.J. 621: L,R. 57 I.A. 325: LL.R. 11 Lah. 657 (P,C.). 
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appointed, in which case the period of six years’ limitation would not com- 
mence until a new trustee had been appomted.” 

Here then is a qualification subject to which, Art. 120 has 
been construed, though there are no express words to that effect 
to be found in this Article. Wenkataramana Rao, J., is of 
opinion that this is not to be regarded as a general principle 
applicable to all articles without exception, but must be limited 
to cases where, without specifying the starting point by reference 
to particular events or facts, the Legislature has contented itself 
with fixing it by reference generally to the accrual of the cause 
of action. It cannot of course be disputed that the LegisJature 
can by the use of apt words make limitation run, by fixing an 
arbitrary point of time irrespective of whether there is a com- 
pleted cause of action or not in the sense explained. But the 
Legislature should not be presumed to have acted in an arbi- 
trary manner, and as I read Art. 134-B, it seems to me that in 
specifying the events mentioned in the third column, it was only 
attempting to give effect to the law as declared by the Privy 
Council. The choice of those events was made by way of 
describing the true cause of action as settled by the Privy 
Council, and there is not to my mind the slightest ground for 
importing the idea of arbitrariness in the fixation of the 
terminus a quo here. One has only to run one’s eyes through 
the several articles to realise what an amount of care the Legis- 
lature has taken to fix the starting point with reference to the 
accrual of the cause of action. 


If the charge of arbitrariness so far as this Article is: 
concerned is unsustainable as I think it is, is there any reason 
why this Article should be regarded as not subject to the 
qualification, to which I have already referred? I have 
examined the English and the Indian cases on the point, and I 
can find no authority which limits the operation of the’ qualifi- 
cation to those cases only where, the statute has adopted the 
date of the accrual of the cause of action stated in general 
terms, as the date from which- limitation would commence 
to run. Iregret that I am unable with great respect to share 
the view that such a salutary principle is necessarily to be 
excluded, for no other reason than that the Legislature 
has proceeded a step further and described the cause of 
action with some definiteness and particulaiity:' Where an 
omnibus article intended to apply to a variety of suits, too 


I] THE MADRAS LAW JOURNAL REPORTS. 687 


numerous to specify, is to be framed, the Legislature cannot 
and nobody can, but be content to insert a general statement of 
the cause of action and leave it at that. That is precisely what 
has happened in the cast of Art. 120. I consider that the pro- 
position stated in the following words at page 205 in Light- 
wood’s Time Limit of Action is of general application, 
applicable as much to Art. 134Basto Art. 120, and read in 
the light afforded by it, time cannot be held to run until the 
succeeding manager is appointed. The passage is this: 

“If atthe time when acause of action would arise there is no person 
capable of suing upon it, the statute does not commence to run. Until there is 
a person to sue, the cause of action does not fully accrue, and the operation 
of the statute is postponed accordingly.” 

The authorities cited by the learned author appear fully to 
support the statement of the law made by him. The only 
question is whether the language of Art. 134-B is sufficiently 
clear to exclude its application. In my view itis not. There 
is also much force in the argument that the Article worded as it 
is could not in any event be applied to a case where the manager 
contemplated in the first column of the Article had not come 
into existence at the point of time fixed in the third. This 
aspect of the question has been so fully examined by Abdur 
Rahman, J., that it is unnecessary for me to say anything more 
than that I generally agree in his reasoning. If this Article is 
to be put aside as not applicable, we are necessarily thrown 
back on Art. 144 to which resort must be had in all cases left 
unprovided for, by the more specific provisions of the Act. 


The consideration of the true effect of Art. 144 is compa- 
ratively a simpler question, and is capable of an easy answer, if 
it is remembered that the question is not when the possession 
of the defendant became adverse in a general sense, but when it 
became adverse to the plaintiff. Inasmuch as the possession of 
the defendant has not only to be adverse, but adverse as against 
the plaintiff, it is self-evident that until there is a plaintiff in 
existence the statute cannot run. We have not therefore to 
consider in connection with this Article, the applicability of the 
rule in Murray’s case, Ramabrahma v. Kedar, approved by the 
Privy Council in Pramatha Nath Mullick v. Pradyumna Kumar 
Mullick2, for the qualification laid down in that case is implicit 





1. (1922) 36 Cal,L.J. 478 at 483, 
2 (1925) 49 MLL.J 30: LL.R. 52 Cal, 809 (P.C.). 
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` in the words of the Article italicized above. There is still the 


controversy as to who in the case of maths and temples is to 
be regarded as the factual and not the nominal plaintiff in suits 
falling under the Article. Venkataramdna Rao, J., is of opinion 
that it is the math or temple conceived as an artificial legal 
entity which is and must be regarded as the real plaintiff, so 
that in applying Art. 144, the question that falls to be considered 
is not whether the possession of the defendant becomes adverse 
to the manager, but whether and when it becomes adverse to the 
math, that is, to the artificial legal person supposed to 
represent the math and own its properties. With the utmost 
respect, I must say there is no warrant for this view either on 
principle or on the authority of the decided cases. 


The peculiar character and incidents which attach to Hindu 
religious institutions în this country have no parallel in any 
other system of jurisprudence. The doctrine that an idol is 
not merely symbolic of a trust, but is a living sentient being 
Rambrahma v. Kedar1, Pramatha Nath Mullick v. Pradyumna 
Kumar Mullick’, capable of holding and owning property, is 
based on an article of faith sanctioned by Hindu religion, and 
recognised by the British Courts from very early times. The 
idol, to use the language of the law, is an artificial legal concept, 
a juridical entity in itself. In Maharanee Shibessouree Debia 
v. Mothornath Acharjo8, it was laid down by the Privy Council, 
that: : 


“The rents constituted. . .in legal contemplation its (idol’s) property. 
The shebait had not the legal property but only the title of a manager of a 
religious endowment.” 


In Prosonno Kumari Debya v. Gulab Chand Baboo4, their 
Lordships explained the position by observing: 

“Tt is only in an ideal sense, that propefty can be said to belong to an 
idol; and the possession and management of it must in the nature of things be 
entrusted to some person as shebait or manager. It would seem to follow 
that the person so entrusted must of necessity be empowered to do whatever 
may be required for the service of the idol, and for the benefit and preserva- 


tion of its property, at least to as great a degree as the manager of an infant 
heir. If this were not so, the estate of the idol might be destroyed or 


wasted, and its worship discontinued, for want of the necessary funds to 
preserve and maintain them”. 





1, (1922) 36 C.L.J. 478 at 483. 
2, (1925) 49 MLJ. 30: LR. 52 Cal. 809 (P.C). 
3. (1869) 13° M.I.A. 270 (P.C,). 
4. (1875) 14 Beng.L.R. 450 at 459°(P.C.). . 
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In Jagadindranath Ray v. Hemania Kumari Debi, the 
question again fell to be considered, and the legal position was 
more fully analysed. Their Lordships said: 

‘There is no doubt that an idol may be regarded as a juridical person 
capable as such of holding property, though it is only in an ideal sense that 
property is so held. And probably this is the true legal view when the dedi- 
cation is of the completest kind known to the law. But there may be religious 
dedications of a less complete character... .. But assuming the religious 
dedication to have been of the strictest character, it still remains that the 
possession and management of the dedicated property belongs to the shebsait. 
And this carries with it the right to bring whatever suits are necessary for 
the protection of the property. Every such right of swit is vested in the 
shedoit, not in the idol.” 

The italics are mine. In Vidya Varutht v. Balusams 
Aiyar3, the Judicial Committee reiterated the same proposition 
in the following words: 

“Under the Hindu Law, the image of a deity of the Hindu pantheon is, 
as has been aptly called a ‘juristic entity’, vested with the capacity of recei- 
ving gifts and holding property. Religious institutions, known under different 
names, are regarded as possessing the same juristic capacity, and gifts are 
made to them eo nomine. . . . . When the gift is directly to an idol ora 
temple, the seisin to complete the gift is necessarily effected by human 
agency; cafled by whatever ‘name, he is only the manager and custodian of 
the idol or the institution. . . . . In no case was the property conveyed 
to or vested in him, nor is he a “trustee” in the English sense of the term, 
although in view of the obligations and duties resting on him, he is answer- 
able as a trustee in the general sense for maladministration.” 


Lastly in Pramathanath Mullick v. Pradhyumna Kumar 
Mullick8, Lord Shaw observed as follows: 

“A Hinda idol, is according to long established authority founded upon 
the religious system of the Hindus and the recognition thereof by Courts of 
law, a juristic entity. It has a juridical status with the power of suing and 
being sued. Its interests are attended to by the person who has the deity 
in his charge and who is in law its manager with all the powers which would, 
in such circumstances, on analogy, be given to the manager of the estate of 
an infant heir. It is unnecessary to'quote authorities; for this doctrine, thus 
simply stated, is firmly established.” 

After these pronouncements it is purposeless to multiply 
authorities. The result is that an idol—the same is equally true 
of a math—is a legal abstraction, a juristic entity having only 
a notional existence but capable in theory of owning and holding 
property.. This is but a fiction but its consequence in practice 
is to deprive the manager of legal title in the property, whiclr 
he may only hold and possess on behalf of the institution not 
on his own. When he sues or is sued in a Court of law, the 





1. (1904) L-R. 31 I.A. 203: LL-R. 32 Cal. 129 (P.C.). 
2. (1921) 41 ML.J. 346: L.R. 48 L.A. 302: LLR. 44 Mad. 831 (P.C). 
3. (1925) 49 MLJ. 30: LR. 52 T'A 245: LL.R. 52 Cal. 809 (P.C.). 
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form to be adopted is that appropriate to the fiction that it is 
the idol or the math, and not the manager that’ is the owner. 
Hence the necessity for using the name of the deity or the in- 
stitution as the formal party on the record: Jodhi Rai v. Basdeo 
Prasad1, Nagappa v. Zamindar of Sivaganga’, in proceedings in 
Court. But the form is not to be mistaken for or confused 
with the substance. The substance of it is that the juridical 
possession is in the manager, and he alone can vindicate the 

rights appertaining to it. When a stranger ustirps possession, 
it is he that is dispossessed not the institution and the right of 
action is his and not the idol’s. Otherwise it will be impossible 
to understand the decision in Jagadindranath Ray v. Hemanta 
Kumari Debis where the Judicial Committee gave to a minor 
manager the benefit of S. 6 of the Limitation Act in a suit by 
him as the shebait of an idol to recover possession of land 
belonging to it. The ground of the decision is contained in the 
following sentence at page 140: 

“The dispossession complained of has been found to have taken place 
after the date of the plaintiff's adoption, and therefore the cause of action in. 
respect of it accrued to him, and to no one else, and it accrued acpording to 
the findings during his minority.” 

Language can scarcely be plainer. The party held to have 
been dispossessed was not the idol but its manager according 
to the decision, and hence it was that the cause of action was 
found to belong to him and to none other. It is impossible 
therefore in this type of cases, to hold that the idol can never be 
dispossessed; the only person who can be dispossessed is the- 
person who has the possession in law, and that person is the- 
manager. The subsequent decisions of the Board have no wise 
altered the view of law as conceived in this decision. l 

In Damodar Das v. Lakhan Dast the senior chela had 
during his lifetime by an ekrarnama executed in favour of the 
junior more than twelve years prior to suit, parted with the 
possession of a part of the math itself, in fact of the whole of a 
subordinate math, together with the properties annexed to it, 
and his successor’s suit to recover it was held barred. It is to 
be observed that the Privy Council did not go back on its 
earlier decision in Jagadindranath Ray v. Hemanta Kumars. 
Debi3 in any respect. It did not make, and wasnot called upon to- 





1. (1911) I.L.R. 33 All. 735 (F.B:. 
2 (1940) 1 M.L.J. 442: LL.R: 1940 Mad. 858. 
3. (1904) I-L.R. 32 Cal. 129: L.R. 31 LA. 203 (P.C.). 
4, (1910) 20 M-L.J. 624: L.R. 37 L.A. 147: LL.R. 37 Cal. 885 (P.C,). 
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niake any pronouncement on the question whether the cause of 
action which was held barred was one which was vested in the 
idol as distinct from the, manager. The case only decided that 
the suit was barred, as from the date of the ekrarnama; the 
possession of the junior chela “was adverse to the right of the 
idol and of the senior chela as, representing that idol”. This 
decision and an earlier one in Gnanasambanda Pandara- 
sannadhi v. Velu Pandaram! have since been authoritatively 
explained by their Lordships in Mahanth Ram Charan Das v. 
Naurangi Lal? as having proceeded on the footing that in them 
unlike in the case before their Lordships, as in the case before 
us—the impugned alienation was void ab intito as it consisted 
of an assignment or disposition of the math and its properties, 
which “was void and would in law pass no title with the result 
that the possession of the assignee was perforce adverse from 
the moment of the attempted assignment.” Where the aliena- 
tion is not wholly, void, but would stand good during the tenure 
of office of the alienating manager, adverse possession does not 
commence till that tenure comes to an end, by death, removal 
or resignation. In laying down the law in this manner, the 
Privy Council was only repeating what had already been ruled 
on in-Vidya Varuthi’s case3. The same principle has also been 
applied since in Subbiah Pandaram v. Mahomed Mustapha 
Maracayar4, Mahadeo. Prasad Singh v. Karia Bharti, and 
Ponnambala Destkar v. Pertyanan Chetti in which their 
Lordships further made it clear that all classes of endowments 
and all manner of alienations fall under it. 


Can it be said that as the result of the Privy Council deci- 
sions in Vidya Varuth?s case3 which is a land-mark as it were, 
on. the topic under review, any doubt has been cast on the in- 
tegrity of the law as enunciated in Jagadindranath Ray’s case7? 
I think not. When the manager is ultimately barred, the insti- 
tution is also barred, and there can be no doubt of this being the 
correct principle. 





L (1899) 10 M.L.J. 29: L.R: 27 I.A. 69: I.L.R. 23 Mad. 271 (P.C). 
2 (1933) 64 M.LJ. 505: LR. 6OLA. 124: TLR. 12 Pat. 251 €P.C). 
3. (1921) 41 M.L.J. 346: LR. 48 L.A. 302: LL.R.44 Mad. 831. 
4, (1923).45 M.LJ. 588: L.R. 50 LA. 295: LL.R. 46 Mad, 751, 
5. (1934) 68 M.L.J. 4992 1.L.R. 57 All. 159: L.R. 621.A. 47 (P.C). 
6. (1936) 71 MLL.J. 105: L.R. 63 LA. 261: I.L.R. 59 Mad. 809. 
7. (1904) ILL.R. 32 Cal 129: L.R. 31 I.A. 293 (P.C.). 
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For instance if a stranger manages by trespass, to dis- 
possess the manager and continue in possession, for the statu- 
tory period, the rights of the manager ,as well as those of the 
institution will be barred. The same result will follow where a 
title by adverse possession is perfected by possession commenced 
under an alienation void from the beginning, or where the suc- 
ceeding manager has allowed the possession of an alience under 
an alienation valid during the tenure of office of his predecessor 
but not beyond, to continue for the full period of twelve years. 
The difference between void and voidable alienations in the 
sense explained in Mahant Ram Charan Das’s casel may no 
longer be of any importance in cases falling under Art. 134-B. 
But in cases outside the Article it still holds good. The 
difference may perhaps be justified on the theory that in the 
former the alienating manager is under no personal bar, and 
that he is at liberty to take steps to get back the property 
ignoring the alienation: Mawavi Muhammad Fahimul Huq v. 
Jagat Ballav Gosh3, Ponnambala Desikar v, Periyanan Chettis 
while in the latter he cannot do so. This difference has to be 
recognised, having been imported into the law by the decision of 
the highest tribunal binding on all the Courts in India, in 
Gnanasambanda Pondarasannadhi v, Velu Pandaram* and 
Damodar Das v. Lakhan Das® and has come to stay as laid 
down, in Mahant Ram Charan Dass casei, 

The general position resulting from the decisions noticed 
above may be formulated by saying that ordinarily a math or an 
idol is represented by its manager in whom alone all rights of 
action are vested, and who alone can enforce them. Rules of 
limitation which operate in bar of suits are to be understood as 
having reference to his action or inaction, the institution drop- 
ping out of account for this purpose altogether. Just in the 
same way as his possession is the possession of the institution, 
so also when he is dispossessed, the institution will be deemed 
to be dispossessed and not otherwise. It follows that when 
there is no manager, the institution cannot be held to be in 
possession as the right to possession inheres only in him and he 
alone can exercise it. In order that possession may be held to 
be adverse against the institution, it must be shown that it is 


— 


1. (1933) oar (ee L-R. 60 I.A. 124: reer ee 251 (P.C). 





Rie 2 Pat. 391 at 

3. (1936) 71 pane 105: T-R 63 L-A. 261: PLR. 59 Mad. 809. 
(1899) 10 MLJ Z LA. 69: LLR. 23 Mad. 271 (P.C). 

t (1910) 20 M.L.. 264: te A. 147: LL.R. 37 Cal. 885 (P C9. 
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adverse to the manager. In other words when there is no 
adverse possession against the manager, there can be none 
against the institution either. By its very name, adverse posses- 
sion connotes the idea ofa hostile competitive holding of pro- 
perty in such an overt manner “that the person against whom 
time is running ought if he exercises due vigilance, to be aware 
of what is happening”: Secretary of State for India in Council 
v. Debendralal Khan!. The vigilance in the case of endowed 
property, is the vigilance expected of the manager on whom the 
duty to protect it is placed by law. The expression “adverse 
to the plaintiff” in column 2 of Art. 144 of the Act, must there- 
fore be understood as meaning that the possession should be 
adverse to the real plaintiff in whom the right of action is 
vested disregarding the nominal plaintiff which is the idol or the 
math concerned. 

If this is the correct view of the Article, then the further 
question when the possession of the defendant becomes adverse 
in regard to endowed property is not difficult to answer. The 
controversy which once existed on this subject as to whether 
adverse possession commenced from the date of the alienation 
or from the date when the tenure of office of the manager who 
made the alienation terminated, has been definitely and finally 
set at rest by the several Privy Council decisions to which 
reference has already been made. It has been finally declared 
that the former furnishes the correct starting point in cases 
where the alienation is void ab initio as where it comprises in 
whole or in part the math and its properties. In the ordinary, 
type of cases, where the manager acts in excess of his powers, 
by creating an interest to enure beyond his tenure of office, the 
alienation is good till its termination, but from that time the 
possession of the alienee will become adverse to the succeeding 
manager and the institution, of course in the absence of any 
fresh arrangement between the parties. 

But never till now has it fallen to the Court to apply the 
Article to a case where there was an interval of time between 
the termination of one manager’s tenure, and the commencement 
of his successor’s. The Privy Council did not contemplate suck 
a situation in any of the cases so far decided by it. There is 
on the contrary good reason for thinking that Mr. Amir Ali 
who delivered the judgment of their Lordships in Vidya 





1. (1933) 66 M.LJ. 134: L.R, 61 I.A. 78: 1L.R. 61 Cal, 262 (P.C.). 
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Voruthi’s casel, did not envisage the possibility of biatus, 
when he extracted the following passage from a judgment of 
his own while he was on the Bench of the Calcutta High Court 
in Piran v. Abdul Karim?: i 


“|. apon the death of the last incumbent, generally onthe day of 
what is called the sium or teja ceremony (performed on the third day after 
his decease), the fakirs and murids of the durgah, assisted by the heads of 
neighbouring dwrgaks, instal a competent person on the guddi; generally the 
person chosen is the son of the deceased or somebody nominated by him, for 
his nomination is supposed to carry the guarantee that the nominee knows 
the precepts which he is to communicate to the disciples. In some instances 
the nomination takes the shape of a formal installation by the electoral body 
so to speak, during the lifetime of the incumbent.” 


What is stated in the above passage is equally true of 
Hindu institutions. There is little if any, scope for an interre- 
gnum in the case of Hindu temples, mostly under the manage- 
ment of a plurality of managers, or vested in hereditary 
Dharmakarthas, In the case of maths, the usual and recognised 
method of appointment is by nomination during the lifetime of 
the ruling Matathipathi by installing a junior who will in due 
course sticeeed to the headship promptly on his death. Occa- 
sionally an appointment might be made by will where again 
there is no possibility of an interregnum. It is only when the 
choice has to be made by the disciples, which is a very rare 
event, that there is scope for an interregnum occurring. From 
the passage quoted, it would seem that even the last mentioned 
mode of succession was not regarded as likely to give rise to the 
problem. 

Be that as it may, the language of the Article understood 
in the light of the peculiar principles applicable to endowed 
property, creates no difficulty whatever. There can therefore 
be no doubt that adverse possession cannot commence against 
the math when there is no manager, though when it once 
commences to run, it would run on in spite of the subsequent 
occurrence of a hiatus, which does not by force of S. 9 ‘operate 
to stop it. The general rule of law isto bar a person who has 
a right to enter if he does not exercise his right in a certain 
time, not to bar those who cannot exercise those rights, Katya- 
yani Debi v. Udoi Kumar Das. I therefore concur in the 
answer given by Abdur Rahman, J., to the third question. 

1> (1921) 41 M.L.]. 346: L.R. 48 LA. 302: LL.R. 44 Mad, 831 (P.C) 


2 (1891) LL.R. 19 Cal, 203. 
3. (1924) L.R. 52 I.A. 160: I.L.R. 52 Cal. 417 at 422 (P.C). 
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The second question raises the point whether a succeeding 
manager if a minor on the date of his election or management, 
can take advantage of S. 6 when he brings the suit. If Art. 144 
is the proper article which governs the case, then the time from 
which the period of limitation is to be reckoned, is the date of 
the appointment which brought the manager into existence 
which is the date of the commencement of adverse possession. 
The benefit of the section will be attracted to the case. But if 
the true article applicable to the case is Art. 134-B, the minor 
Manager cannot invoke the section to his aid, for on this 
hypothesis, time had already begun to run with the death, resig- 
nation or removal of the preceding manager, and the section 
excludes him from its benefit. There is no warrant for raising 
a fiction to date back his appointment to the date of the termin- 
ation of the previous manager’s tenure merely on the strength 
of the dictum of the Privy Council in Prosunno Kumari v. 
Golab Chand Babool, that successive shebaits form a chain of 
continuing representation of the idol’s property. I agree with 
the- order made by my Lord as regards the costs of the 
reference. 

B.V.V. —- Reference answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mr, JUSTICE LAKSHMANA RAO. 


Tbe Public Prosecutor .. Appellant™ 
v. 
Nagappan Servai .. Respondent (1st accused). 


Indian Penal Code (XLV of 1860), S. 397—Deadly weapom—If proof of 
user of weapon against the person robbed necessary—Enough if weapon used 
at the time of committing robbery. 


S. 397 Indian Penal Code does not require the user of the deadly 
weapon to be against the person robbed. It is enough if it was aged at the 
time of committing robbery. 

Appeal under S. 417 of the Code of Criminal Procedure, 
1898, against the order of acquittal of the aforesaid respondent 
(first accused) of an offence under S. 397 of the Indian Penal 
Code by the Assistant Sessions Judge of the Court of Session 
(Assistant) of the Ramnad Division at Devakottai dated 15th 
October, 1940, and made in Sessions Case No. 103 of 1940 etc. 





1. (1875) 14 Beng L.R. 450 (P.C.). 
* Criminal A 1 No. 55 of 1941'and 12th March, 1941. 
C R Case No. 52 of 1941. 
C. R. P. No. 51 of 1941. 
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A. S. Sivakaminathan for Appellant. 

N. T. Raghunathan for Respondent. 

The Court delivered the following 

JupcmMent.—The appeal and revision case arise out of 
Sessions Case No. 103 of 1940 in which two persons were tried 
by the Assistant Sessions Judge of Ramnad with a jury, the 
first accused for an offence under S. 392 read with S. 397, 
Indian Penal Code and the second accused, under S. 394 of the 
Indian Penal Code. The jury unanimously found the Ist 
accused guilty under S. 392 Indian Penal Code and the second 
accused under S. 394 Indian Penal Code and accepting the 
verdict the Assistant Sessions Judge sentenced the first accused 
to rigorous imprisonment for two years and the second accused 
to rigorous imprisonment for 18 months. The Crown appeals 
against the acquittal of the first accused of the offence under 
S. 397 Indian Penal Code and the revision case has been prefer- 
red by the Public Prosecutor for enhancement of sentence. 

The case is simple and as found by the jury P. W. 2 was 
robbed of her jewels on her way to Nattarsankottai along with 
her mother P.W. 3 and brother P.W. 4. M.O. No. 1, the knife 
was used by the 1st accused to frighten P.Ws. 3 and 4, and it 
struck and caused burt to P.W. 2. The second accused then 
removed the jewels and both the accused were caught soon 
after, the first accused with M.O. No. 1, the knife with human 
blood on it and the second accused with M.O. Nos. 2 to 5 the 
stolen jewels. Theknife M.O. 1 is a deadly weapon and it was 
used at the time of committing the robbery. S. 397 Indian 
Penal Code does not require the user to be against the person 
robbed and the guilt of the first accused under S. 392 Indian 
Penal Code read with S. 397 Indian Penal Code admits of no 
doubt. The appeal is therefore allowed and the first accused is 
convicted under S. 392 read with S. 397 Indian Penal Code and 
sentenced to the minimum punishment of rigorous imprisonment 
for seven years. 

The revision case becomes unnecessary as regards the first 
accused and the sentence of the second accused who is a first 
offender cannot be said to be inadequate. The revision petition 
is therefore dismissed. 

S.V.V. Appeal allowed and revision dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mr. JuSTICE VENKATARAMANA Rao, AND 
MR., JUSTICE ABDUR RAHMAN, 


Boganatham Arunachafam Chetty Appellanis* (Plaintiffs 2 


and another. and 3) 
v. 
Boganatham Krishnaveni Ammal Respondents (Defendanis 
and another. 1 and 2). 


Hindu Law—Mother succeeding to son—Nature of estate taken—Rever- 
Stoner's suit to restrain waste—If proof of actual waste necessary—Reason- 
able apprehension of waste enough. 

The estate taken by a mother inheriting the property of her son is the 
same as that taken by a widow inheriting the property of her husband. She 
is not a trustee for the reversioner and whether the property is moveable 
or immoveable, she is entitled to have possession thereof and enjoy the same 
in accordance with the powers which the Hindu law confers upon her. But 
her powers of disposal over the corpus of the estate are limited. She can 
only deal with and dispose of the corpus for purposes which are sanctioned 
by Hindu Jaw; and where she acts in excess of her powers, the Court can 
always restrain her. The Court's power of interference is not limited to 


cases where a widow has been actually guilty of any specific act of waste or ` 


mismanagement. When her conduct is such as to raise a reasonable appre- 
hension that if she is allowed to have uncontrolled possession of it, she 
would not administer it in accordance with the powers which the law con- 
fers upon her, it is open to the Court to give such appropriate relief to the 
reversioner as would secure the property from being spent away for pur- 
poses other than those sanctioned by Hindu Law. 


Appeal against the decree of the District Court of North 
Arcot at Vellore in O. S.No. 12 of 1936 (O. S. No. 76 of 
1935, Sub-Court, Vellore). 

K. V. Ramachandra diyar and S. Thyagaraja Atyar for 
Appellants. 

The Advocate-General (Sir A. Krishnaswami Atyar) and 
B. C. Seshachala Atyar for Respondents. 

The judgment of the Court was delivered by 

Venkataramana Rao,J.—This appeal and the memorandum 
of objections arise out of a suit filed by the plaintiffs as rever- 
sioners of the estate of one Kumaraswami Chetti for restrain- 
ing the first defendant, the mother of the said Kumaraswami 
Chetti from committing waste of the property inherited by her 
from her son. The first plaintiff was related to the said 
Kumaraswami as his great grandfather’s brother’s son. Plain- 
tiffs 2 and 3 are the sons of the deceased brothers of the first 





* Appeal No. 279 of 1937. 5th April, 1940, 
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plaintiff. The first plaintiff died during the pendency of the 
suit in the lower Court and plaintiffs 2 and 3 were declared as 
his legal representatives. The second defendant Subbammal is 
the grandmother of the deceased Kumaraswami Chetti being his 
father’s father’s wife. The third defendant is the wife of 
Kumaraswami’s great grandfather. Defendants 2 and 3 are 
admittedly persons entitled to maintenance out of the estate of 
Kumaraswami. In the plaint the plaintiff alleged that the first 
defendant was entirely in the hands of her father, one Muthu- 
krishna Chettiar, that the bulk of the property was moveable 
property, being fixed deposits in Banks and that the conduct of 
the widow was such as to raise a reasonable apprehension that 
the corpus of the estate would be cndangered if the first defen- 
dant was allowed to have a free hand with the management of 
the property inherited by her. The first defendant denied that 
she was guilty of any act of waste and that no case was made 
out for restraining her right to the possession of the property, 
inherited. The learned District Judge found that on the date 
of the death of Kumaraswami Chetti the estate consisted of two 
houses and a vacant site lying at Vellore and a sum of 
Rs. 18,500 in the shape of fixed deposits in the Co-operative 
Urban Bank, Vellore, in the Karur Vysia Bank, Karur, and in 
the Kannikaparameswari Bank at Dindigul, that of the two 
houses, the first defendant was ‘living in one house and the 
other was required for the residential purpose of the second 
defendant, that no income was derived from the immoveable 
properties, that only a sum of Rs. 670 per year was the income 
from the cash deposits and the balance that remained after the 
payment of house tax was the net income of the widow, and 
that she was also bound to pay maintenance to defendants 2 and 
3 at the rate of Rs. 7 and Rs. 10 per month respectively. But 
by the date of the decree in the lower Court the third defendant 
seems to have died. In regard to the allegation regarding waste 
the learned District Judge found that the plaintiffs were unable 
to adduce any specific acts of waste committed by the first 
defendant. He was however of the opinion that there were 
sufficient grounds for the plaintiffs to entertain a reasonable 
apprehension that the cash which forms the bulk of the estate 
would disappear unless some safeguard was provided. He 
therefore passed the following decree: 


“Tn the result, there will be a decree in favour of the plaintiffs directing 
that the first defendant may be at liberty to renew the deposits now lying in 
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the Vellore and Karur Banks and that if at any time she desired to withdraw 
the deposits or re-invest them in other securities, public or private, she shall 
be entitled to do so but only on her application to the Court and after notice 
to the plaintiff of her intention to do so. The object of this notice would be 
to enable the reversioners to thke such steps as they may be advised to take, 
with a view to prevent the first defendant from dealing with the money in 
the manner proposed by her. In other words, such questions as may be raised 
in that behalf shall not be liable to be investigated or determined in the 
course of the execution of this decree but only in a separate suit. In view 
of the fact that the plaintiffs have made exaggerated allegations and- their 
success is partial, I would direct that each party shall bear his or her own 
costs of the suit.” 


The plaintiffs have filed the appeal objecting to the decree 
on the ground that, on the findings arrived at, the lower Court 
should have granted an injunction in the terms of the plaint. 
The first defendant has filed a memorandum of cross-objections 
urging that on the findings arrived at by the lower Court no 
case was made out for restraining her from dealing with the 
property. 

The learned Advocate-General on behalf of the first defen- 
dant contended that, in view of the finding of the learned 
District Judge that no specific acts of waste or mismanagement 
by the first defendant were proved by the plaintiffs, the learned 
Judge ought to have dismissed the suit. He relied on Ven- 
kamma v. Narasimhaml, and the decision in Hurrydoss Dutt 
v. Sreemutty Uppoornah Dossee?, in support of his contention. 
It is no doubt true that the nature of the estate taken by a 
mother inheriting the property of ber son is the same as that 
taken by a widow inheriting the property of her husband, that 
she is not a trustee for the reversioners and that whether the 
property is moveable or immoveable, she is entitled to have 
Possession thereof and enjoy the same in accordance with the 
Powers which the Hindu law confers on her. But her powers 
-f disposal over the corpus of the estate are limited. She can 
-only deal with and dispose of the property for purposes which 
are sanctioned by Hindu law; but where she acts in excess of her 
powers, there can be no doubt that she can always be restrained. 
Though no specific acts of waste or mismanagement are proved 
yet where the property is moveable or cash and her conduct is 
such as to raise a reasonable apprehension that if she is allowed 
to have uncontrolled possession of it she would not administer 
dt in accordance with the powers which the law confers upon 





1. (1921) 41 M.L.J. 279: LL.R. 44 Mad. 984. 
2. (1856) 6 M.I.A. 433. 


700 THE MADRAS LAW JOURNAL REPORTS. [1941 


her it is open to the Court to give such appropriate relief to the 
reversioner as would secure the property from being spent away, 
for purposes other than those sanctioned by Hindu law. Such 
reliefs have always been given by Courts: vide Durganath 
Pramanik v. Chintamani Dassil. That the Court’s power of 
interference is not limited to cases where a widow has been 
actually guilty of any specific act of waste or mismanagement 
but extends to cases where reasonable apprehension of waste is 
made out is clear from the decision in Hurrydoss Dutt v. 
Sreemuits Uppoornah Dossee®. The Right Honourable Pember- 
ton Leigh after referring to the case of Cassinath Bysack v. 
Hwrrosoondary Dassee3, observed that the law was perfectly 
settled by that decision and it was followed by Sir Lawrence 
Peel, the learned Chief Justice of Bengal, whose judgment 
was under review in the said case. With reference to the facts 
of the particular case before him he applied the principle of ' 
that decision thus: 

“Can it be said that the respondent, who, according to the ordinary 
Hindu custom, keeps in her house a certain portion of the money having in 
the course of three months, invested Rs. 39,000, three-fourths or at least 
two-thirds, of the money in other securities, was guilty of a devastavit, or 
showed the slightest intention of committing a devastavit in this respect? 
Their Lordships are of opinion that no such case is made out.” 

It is clear from this observation that it is mot necessary 
that the widow should be guilty of an actual devastavit and it 
is enough if there was the intention of committing a devastavit. 
The reference to the judgment of Sir Lawrence Peel makes 
this matter clear. The learned Chief Justice in the course of 
his judgment observed thus at pages 438 and 439 in Hurrydoss 
Dutt v. Sreemuttee Uppoornah Dossee®: 


“Tt is only where she is about to deal with the property ina mode 
contrary to the Hindu law in extension of her powers over it, and in deroga- 
tion of the rights of those who may succeed to it, that the Court would be 
justified in restraining her in the use, custody and disposition of it. . . 

. . . There is nothing whavever admitted to show that the money is in 
any danger. The mode of custody is not shown. It was stated in argument 
that she has it in her private dwelling, but that evenis not admitted. Now 
this is nothing like waste or like that sort of dealing with the property 
which would justify a Court of equity in interfering. 

: Here she does not even change the security. It does not 
proceed from her act, but she is paid off. If she were about to invest in an 
unsafe security, that might Justify the interference of the Court.” 


1. (1903) I.L.R. 31 Cal. 214. 2. (1856) 6 M.I.A. 433, 
3. (1826) Clarke’s Rules and Orders (Appeal) 91. 
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This judgment therefore seems to indicate that the relief 
which the reversioner can get is not limited only to cases of 
actual mismanagement but conduct justifying danger to the 
reversion would be enough such as the intended investment in 
an unsafe security. In this case the first defendant is only 
about 24 years of age and she is obviously under the influence 
of her father who is now living with her and has a large family 
of his own. It is not shown that he is possessed of any pro- 
perty. In the course of the suit the first defendant made an 
application for withdrawal of a sum of Rs. 1,900 on the ground 
that a part thereof, namely, Rs. 1,500 had to be paid to her 
father who was alleged to have lent that sum to her. The case 
of the plaintiff was that the loan by the father could not be true 
as he was not possessed of any means to lend that sum of 
money and that that sum also was not needed for any purpose 
which would justify her to borrow under the Hindu law. The 
first defendant made no attempt to substantiate that her father 
lent the money and that it was necessary to repay that loan., In 
fact, nothing has been shown that such a sum was spent for 
any purpose binding on the reversioners. The father has not 
gone into the witness box to prove the loan. She admitted in 
her deposition that her father and herself maintained accounts 
but those accounts were not produced. The inference therefore 
is that she wanted to draw this large sum of money and appro- 
priate it for her own purposes. The Court was therefore 
warranted in inferring that she would deal with the property in 
a mode contrary to Hindu law in extension of her powers. An 
occasion has therefore arisen for the interference of the Court 
to give such equitable relief as would safeguard the interests of 
the reversioners. The relief will have to be moulded according 
to the circumstances of the case. As the learned Judge points 
out, no case for an injunction or for a receiver has been made 
out. Therefore in giving appropriate relief in this case the 
principle which has to be kept in view is that while the first 
defendant should not be allowed to deal with the property in 
excess of her powers under the Hindu law, she must at the 
same time be protected from unnecessary harassment at the 
hands of the reyersioners. In this case the conduct of the 
reversioners was stich that they would not hesitate to harass 
the widow even without any justifiable cause. 

The question now is, was the decree given by the learned 
Judge such as would justify this principle? We are inclined to 
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think that it does not and we therefore propose to modify the 
decree thus. The first defendant will be at liberty to renew the 
deposits now lying in Vellore, Karur and Dindigul Banks, and if 
at any time she desires to withdraw the deposits or re-invest them 
in other securities, she shall be entitled to do so but only with the 
sanction of the Court but no sanction is necessary for realising 
interest on the sums in deposit or invested in securities. If the 
application is for investment in securities other than those 
authorised by the Indian Trusts Act or if she desires to with- 
draw the moneys and the withdrawal in the opinion of the 
Court does not appear to be prima facte justifiable or if the 
purpose of withdrawal is justifiable but the amount proposed 
to be withdrawn appears to the Court to be prima facie more 
than necessary, the Court shall issue a notice to the plaintiffs. 
If the plaintiffs appear and object and the Court after consi- 
dering their objections comes to the conclusion that the ,with- 
drawal is not for a justifiable purpose, it shall dismiss the 
application. But if the Court comes to the conclusion that the 
purpose is justifiable, it shall allow such amount as it considers 
reasonable. Acopy of this order will be served on the several 
Banks where the money is now in deposit at the plaintiffs’ 
expense. We dismiss this appeal. The first respondent will take 
her costs of the appeal from the estate. The memorandum of 
objections is dismissed but without costs. 

S. V. V. Appeal and memorandum of 

objections dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE LAKSHMANA RAO. 


V. K. R St. Kasi Viswanatha Chettiar .. Petitioner* (2nd 
Accused). 

The Indian Companies Act (VII of 1913)—Managing Director eo nomine 
—If guilty under S. 76 (1) in the absence of evidence of knowing ond wilful 
default. 

The fact that the accused was one of the Managing Directors eo nomne 
ofacompany is not enough to sustain a conviction under S. 76 (1) of the 
Indian Companies Act unless the evidence warrants the conclusion that he 
was knowingly and wilfully a party to the default under the section. 

Petition under Ss. 435 and 439 of the Code of Criminal 


Procedure, 1898, praying that the High Court will be pleased 


* Cr. R. C. No. 1033 of 1939. 4th A 
(C. R. P. No, 970 of 1939). pril, 1940. 
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to revise the judgment of the Second Presidency Magistrate of 
the Court of the Presidency Magistrates, George Town, Madras 
in C. C. No. 1884 of 1939. 


C. Narasimhachari for A. M. Krishnaswami Atyangar for 
Petitioner. ` 


C. D. Venkataraman for Crown Prosecutor for Crown 
The Court passed the following 


ORDER. — The petitioner was one of the Managing Directors 
eo nomine and the evidence does not warrant the conclusion 
that he was knowingly and wilfully a party tothe default 
under S. 76 (1) of the Indian Companies Act. The conviction 
of the petitioner is therefore set aside and the fine if levied will 
be refunded. 


S. V. V. l Conviction set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Original Insolvency Jurisdiction. ] 
PRESENT :—MR, JUSTICE SOMAYYA. 


The Official Assignee .. <Applicani* 
v. 

_ The Secretary, M. & S.M. Ry. Employees’ 

Co-operative Urban Bank, Limited .. Respondent. 


Presidency Towns Insolvency Act, (III of 1909), S. 60, (2)—Insoluent’s 
allocation—Fising of—Rules—Balance of salary after allocation— Absolute 
right of insolvent over—Authorising employer to pay a creditor out of future 
salary—Naiure of right conferred—Effect of insolvency. 

An employee ina Railway workshop was adjudicated an insolvent on 
29th April, 1936. He was at that time drawing a salary of Rs. 202-8-0. On 
19th October, 1935, he obtained a loan of Rs. 1500 from the Railway 
Employees’ Co-operative Bank during the pendency of prior insolvency 
proceedings against him. The loan was repayable in thirty-six monthly 
instalments of Rs. 41-10-0 each ont of his salary. The Official Assignee by a 
letter of 8th October, 1935, permitted the raising of the loan and by another 
letter of 15th November, 1937, permitted the Bank to recover the amount of 
the loan from the salary of the insolvent. A material term of the Ioan 
was that the amount was recoverable from the borrower's salaries or any 
other money which might be due to him from his employers who were auth. 
orised and requested to deduct the amount out of the salary and pay it over 
to the Bank. Under the bye-laws of the Bank any money to the credit of a 


member was to be subject to a first charge in favour of the Bank in respect - 


of monies due from the member. The Bank, acting bonc fide and without 
notice of insolvency till after April, 1939, recovered the Ioan from the 
monthly salary of the insolvent and closed the account in April, 1939. The 
allocation was fixed under S.60 (2) presumably after taking into considera- 





*AnpIn. No. 271 of 1939 in I.P. No. 230 of 1936. 16th January, 1940. 


Viswanatha 
Chettiar, 
Inre. 


Offcial 
Assignes 
v. 
Secre ; 
M. & 5. M. 

Eao 
ployees’ 
Co-opera- 
tive Urban 
Bank, Ltd. 
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tion the amount payable towards the loan from out of the salary. The 
Official Assignee then applied under S. 7 of the Presidency Towns Insolvency 
Act for an order directing the Bank to return all sums recovered from the 
salary of the insolvent towards refund of the Joan. In the circumstances, 

Held, that, (1) on the date of the insolvency there wag only an authority 
or direction and request by the debtor to the employer to pay a portion of 
his salary to the Bank or at best a contract to assign the future salary as 
and when it was earned and there wes no completed assignment of an equit- 
able charge over the future earnings. ia 

It was an authority revocable at any time and it was revoked by the 
insolvency. 

Even treating it as a contract to assign, the liability in respect of the 
contract was one for damages for breach, provable in the insolvency. 

(#) Only so much of the insolvent’s salary as was ordered by the Court 
under S. 60 (2) to be paid to the Official Assignee vested in him and, the 
balance was at the absolute disposal of the insolvent and the Official Assignee 
cannot recover the amount from the creditor to whom it had been paid. 

Gii) The Official Assignee’s conduct in permitting the amount to be 
paid to the creditor amounted to a voluntary payment which cannot be 
recovered. 

(iv) The ordinary rule in fixing the amount of allotment amount 
under S. 60 (2) is that the first Rs. 100 and a half of the excess over Rs, 100 
of the salary are exempt from attachment and there is no reason why the 
balance should not be paid for the benefit of the general body of creditors. 


Authorities discussed. 

Application under S. 7 of the Presidency Towns Insolvency- 
Act for directions in the Insolvency of A. V. Jones and Mrs. A. 
E. Jones. 

T. R. Venkatarama Sastri and V. Varadaraja Mudalia 
for Applicant. ' 

C. Krishna Reddi for Respondent. 

‘U. N. Rao for Insolvent. 

The Court delivered the following j 

Jupcment.—This application has been taken out by the 
Official Assignee under S.7 of the Presidency Towns Insolvency 
Act for an order directing the Secretary, the Madras and 
Southern Mahratta Railway Employees’ Co-operative Urban 
Bank, Ltd., to refund to him all sums recovered by the said 
Bank by way of deduction from the salary of the first insolvent 
towards refund of the loan taken by the said insolvent. 


from the Bank. 


‘The facts are briefly as follows: The first insolvent, who 
was employed as a charge-man in the Madras and Southern ~ 
Mahratta Railway, Workshops, Perambur, was adjudicated on 
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29th April, 1936. He was at that time drawing a salary of 
Rs. 202-8-0. Sometime prior to his adjudication that is on 
19th October, 1935, he obtained a loan of Rs. 1,500 from the 
bank during the pendeticy of a prior insolvency proceeding. 
The insolvent undertook to repay the loan in thirty-six monthly 
instalments of Rs. 41-10-0 each out of his salary and authoriz~ 
ed and requested the Madras and Southern Mahratta Railway 
Company to pay the said instalments to the bank out of his 
salary and the bank was so recovering the loan from the 
monthly salary of the insolvent until April, 1939, when the 
loan account was closed and the sureties discharged. 


The Official Assignee, by his letter dated 8th October, 
1935, Exhibit D-2 in the case, permitted the raising of the loan 
and by his letter, dated 15th November, 1937, Exhibit D-1, 
addressed to the bank permitted it to recover the amount of the 
loan from the salary of the insolvent. The terms on which the 
loan was granted by the bank were, inter alia, that it should 
be guaranteed by two sureties and that the amount was 
recoverable from the borrower’s salaries or any other money 
which might be due to him from the Madras and Southern 
Mahratta Railway Company, who were authorised and requested 
to deduct the amount from out of his salary and to pay it over 
to the bank. Exhibit D-3, which is a form of Loans Passed 
Register, provides : 

TD EENET the borrower hereby anthorize and request the Madras and 
and Southern Mabratta Railway Company, Ltd, to deduct from my monthly 
salary or any other money that may be payable to me by the Madras and 
Southern Mahratta Railway Company, Ltd, such instalment or instalments 
of principal of the loan, or interest due on such loan, or, any other sum or 
sums which the Madras and Southern Mahratte Railway Employees’ Co- 
operative Urban Bank, Ltd, Adam’s Park, Madras, may claim as due from 
me to the said bank.” 

Exhibit D-5 which. is the application for loan also contains 
a similar clause. The service agreement, Exhibit D-4, also 
contains a similar provision: 

“I also agree to deductions from my salary or any other monies payable 
to me by the company being made on account of dues to the Madras and 
Southern Mahratte Railway Co-operative Society and the Madras and 
Southern Mahratta Railway Employees’ Co-operative Urban Bank, Ltd, for 
the use of railway schools and railway institutes for services rendered by 
railway medical officers and for diets supplied in railway hospitals.” 

R. 44 of the bye-laws of the bank, Exhibit D-6, provides: 

“It shall be competent for the Board of Directors to refuse to grant a 
loan unless the applicant shall agree in writing to permit the officer disburs- 

89 
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ing the pay to deduct instalments from his monthly pay to discharge the 
whole or part of the loan.” 


R. 48 provides: 

“The amount of paid up share-capital, deposit and any other money. to 
the credit of a member or a past member shall be subject to a first charge 
in favour of the bank in respect of any monies due to the bank from such 
member or past member.” 

The loan in question was not recovered as provided by 
this rule. } 

On the above facts the questions that arise for considera- 
tion are: 

() What is the nature of the transaction between the insolvent and 
the Madras and Southern Mahratta Railway Employees’ Co-operative Urban 
Bank, Ltd.? Whether the transaction amounts to an equitable charge or 
assignment in favour of the said bank, in respect of so much of the future 
salary of the insolvent as is necessary for the payment of the monthly instal- 
ments? ; 

(#) What, if any, is the effect of the insolvency of the debtor on the 
said transaction? 

(iii) Whether, in any event, the bank having recovered the loan im 
pursuance of the agreement, such payments are protected and the bank can- 
not be ordered to refund the amount recovered? 

The contention of the bank is that the transaction amounted. 
to an equitable charge or assignment in favour of the bank in 
respect of so much of the salary as was necessary to pay up 
the monthly instalments and interest thereon, and that the 
transaction was not in any way affected by the subsequent insol- 
vency of the debtor. It was also contended that the salary of 
the insolvent did not vest in the Official Assignee in the absence 
of an order of Court made under S. 60 of the Presidency 
Towns Insolvency Act, that the insolvent was at liberty to deal 


‘with it in any manner he pleased and that in any case the 


Official Assignee having permitted the raising of the loan and 
the recovery thereof from out of the insolvent’s salary and the 
recovery having been made with the full consent of the insolvent. 
and the Official Assignee and in pursuance of an agreement with 
the insolvent authorizing such recovery, it was no longer open 
to the Official Assignee to claim refund of the amount. It was. 
stated that the bank bad no notice of the insolvency till 12th 
September, 1939 and that it acted perfectly bona fide. 


Before proceeding to deal with the various points it will be 
useful to notice the provisions of the Presidency Towns Insol- 
vency Act which have a bearing on the said points and the 
general scheme of the Act, The policy of the insolvency law is 
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equal distribution of the assets of the insolvent among the cre- 
ditors who are entitled to prove their debts in insolvency, and 
it expressly provides against preference of one creditor to 
another. S. 17 of the Act lays down that the property of the 
insolvent shall vest in the Official Assignee and shall become 
divisible among his creditors and that thereafter no creditor to 
whom the insolvent is indebted in respect of any debt provable 
in insolvency shall during the pendency of the insolvency pro- 
ccedings have any remedy against the property of the insolvent, 
in respect of the debt. It saves the right of the secured cre- 
ditor to realize or otherwise deal with his security in any 
manner. 

S. 49 provides for the distribution of the property of the 
insolvent and lays down that all debts shall rank equally bet- 
ween themselves and shall be paid rateably ‘and without any 
preference’. S. 52 defines the property of the insolvent and it 
comprises all such property as may belong to or be vested in the 
insolvent at the commencement of the insolvency or may be 
acquired by or devolve on him before his discharge. S. 57 
protects bona fide transactions and saves any payment by the 
insolvent to any of his creditors and any contract or dealing by 
or with the insolvent for valuable consideration, provided that 
any such transaction takes place before the date of the order of 
adjudication and the person with whom such transaction takes 
place has not at the time notice of the presentation of any in- 
solvency petition by or against the debtor. S. 60 deals with the 
pay or salary or other income of the insolvent and cl. 2 pro- 
vides : 

‘Where an insolvent is in the receipt of a salary or income other than as 
aforesaid, the Court may, at any time after adjudication and from time to 
time, make such orderas it thinks just for the payment to the Officiat 
Assignee, for distribution among the creditors of so much of such salary or 


income as may be liable to attachment in execution of a decree, or of any 
portion thereof.” : 


It will be apparent from the foregoing provisions that the 
insolvency law aims at equal and rateable distribution of the 
property of the insolvent among the creditors who are -entitled 
to prove their debts in insolvency without any preference of one 
creditor over another, that the property of the insolvent com- 
prises also what is known as the after-acquired property, and 
that payments made by the insolvent to any of his creditors will 
be protected provided they are made before his adjudication and 
the creditor has no notice of the insolvency. 
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. I shall now proceed to deal with the several questions that 
arise ia the case in the order set out by me 3 


` First, as regards the nature of the'transaction between the 
insolvent, the bank and the Madras and | Southern. Mahratta 
Railway Company, the question is whether an equitable charge 
or assignment is created in respect of the insolvent’s future 
Balary. ` This depends -upon-the—eonstruction of- Exhibits D- 3, 
D-4, D-5 and D-6. Exhibits D-3 and D-5 employ practically 
the same language and they contain an authorization and re- 
quest to the Madras and Southern Mahratta Railway Company 
to deduct the instalments from out of the insolvent’s salary 
every month. By the service agreement, Exhibit D-6, the insol- 
vent agrees generally to such deductions. The documents do 
not contain any promise to the bank to pay the loan... ... 
out of the future salary. They merely authorize and request the 
Madras and Southern Mahratta Railway Company to withhold 
the amount of the monthly instalments and to pay it over to the 
bank. Reference may be made to r. 48 of the bye-laws of the 
bank, Exhibit D-5, which expressly provides for a charge on 
certain amounts standing to the credit of the insolvent, namely 
share capital, deposit, etc. The language of r. 44 is- different 
and does not like r. 48 provide in express terms that a charge 
is created. ‘ But apart from the contrast with the language of 
r. 48, and taking r. 44 by itself, it does not appear that the 


.documents disclose anything more than a ‘pay order’, R. 44 


speaks of an agreement in writing to permit the officer disbur- 

sing the pay to deduct the instalments from his monthly pay to 
discharge the whole or part of the loan. The expression “to 
permit” is significant and that, taken along with the expression ` 
‘authorize and request’ in Exhibits D-3 and D-5, lends support 
to the view that the transaction amounts to nothing more than a 
mere authority or request by the debtor to his employees to pay 
the bank. The decision in Ex parte Hall., In re W hitting? may 
be usefully referred tò in this connexion. In that case a 
customer borrowed £200 from his bankers on an agreement 
that the loan should be paid out of the rent of a farm which 
would become due to him in Michaelmas and he gave a letter to 
the bank addressed to the tenant by which he authorized and 
requested the tenant to pay £200 to the bankers when the 





“4, (1879) 10 ) Ch. D. 615. 
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Michaelmas rent became due. The bankers forwarded the letter 
to the tenant. Meanwhile’ the customer was adjudicated 
bankrupt. It was held.in that case that the letter amounted 
only to a revocable authority to pay the rent to the bankers and 
that it was revoked by the bankruptcy. Jessel, M.R, says in 
that case: 

“The only thing we can look at is the letteritself, which authorises and 
requests the tenants to pay £200 to the bankers. It amounts to nothing more 
than a request to pay the bankers. On the face of it, itis simply an authority 
revocable at any time, and of course it was revoked by the bankruptcy.” 

There is also another aspect of the matter which may be 
considered, namely that the agreement in the case does not 
relate to a fund in existence but to a future contingent fund 
which may or may not come into existence even at a future date. 
It has no doubt been held that a promise to pay a debt out of a 
specific fund in existence at the time, whether payable in 
proesenii or in future, amounts to an equitable assignment of the 
fund so as to entitle the assignee of the fund to claim payment 
out of that fund. But that principle applied only to cases where 
the fund was in existence on the date of the assignment though 
payable on a future date and will not apply to a future contin- 
gent fund. “A man cannot in equity, any more than at law, 
assign what has no existence”. See Collyer v. Isaacs!. It has 
been held in Field v. Megaw® that a promise to pay out of 
monies when received, that is a promise to pay when the debtor 
receives a debt due to him from a third person does not 
constitute an equitable assignment so as to charge the debt in 
the hands of such third person. I therefore hold there was no 
charge or completed assignment in this case. 

Though ‘a man cannot in equity any more than at law, 
assign what has no existence’ he ‘can contract to assign pro- 
perty which is to come into existence in the future, and when 
it has come into existence equity, treating as done that which 
ought to be done, fastens upon that property, and the contract 
to assign thus becomes a complete assignment’. That is, in the 
case of future property, though the assignment may not operate 
in proesenti, it may operate asand when the property comes into 
existence. Until then the assignment constitutes only a contract 
in respect of the future property and equity attaches to it as 





1. (1881) 19 Ch.D. 342. 
2 (1869) LR. 4 EP. 660. 
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soon as the property comes into existence, when, the contract to 
assign becomes a completed assignment. As was observed by 
Jessel, M.R., in Collyer v. Isaacs}. 
e 
“The assignment, in fact, constituted only a contract to give him the 
after-acquired chattels . . . and until the property comes into existence 
the contract remains only a contract by which the party entering into it will 


be bound, and when the property comes into existence it is a contract for the 
breach of which he will incur liability”. 


In that case there was a bill of sale by the debtor trans- 
ferring for value to a creditor all the chattels at his place of 
business and all other chattels which may at any time be 
brought thereon. The creditor did not prove in bankruptcy but 
claimed certain chattels which were brought into the premises 
atter the insolvent’s adjudication, To the same effect are the 
following observations of Lindley. L. J., in Ex parte Nichols., 
In re Jones? which was a case of an assignment by a trader of 
the future receipts of his business. 

“Tt is an agreement to assign to Younger & Co., not property of Jones 
and Barber, but money which would become due to them under the arrange- 


ment between them and the Railway Company. Itisa more agreement. for 
the breach of which no doubt an action would lie....” 


If therefore a person agrees to pay his creditor out of his 
future salary or income which is contingent on his earning the 
same the transaction amounts to a mere contract to assign until 
the salary or income comes into existence and will become com- 
plete only after the salary, becomes due or after the income 
accrues and not before. Applying that principle to the present 
case, it will be seen that in respect of salary, accruing subsequent 
to insolvency there was only a contract to assign as and when it 
was earned and that there was no completed assignment on the 
date of the adjudication. If that is so, the liability of the insol- 
vent or his estate for breach of such contract will be only in 
damages and the creditor will not be entitled to enforce the 
transaction as against his subsequent salary, at any rate, not 
against the assignee in bankruptcy. ; 

The result of the foregoing discussion is that on the date 
of the insolvency there was only an authority or direction and 
request by the debtor to the Madras and Southern Mahratta 
Railway Company, to pay a portion. of his salary to the bank 
or at best a contract to assign the future salary as and when it 
was earned. There was no completed assignment or charge. 





1, (1881) 19 Ch. D. 342. 
2, . (1883) 22 Ch. D. 782, 
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What then is the effect of the insolvency on such direction 
to pay or contract to assign? Is it sufficient to give the credi- 
tor a right to the fund which will prevail over the rights of the 
Official Assignee? As was pointed out in the case of Ex parte 
Hall., In te Whitting! already referred to: ` 


“It is simply an authority revocable at any time and of course it was 
tevoked by the bankruptcy”. 


Treating it as a contract to assign, even then, as pointed out 
in Collyer v. Isaacs3: 


“When the party who contracts becomes bankrupt the liability in respect 
of the contract is a liability provable in bankruptcy”, 


` The observations of Lindley, L.J., in Ex parte Nichols., In 
re Jones’ may also be usefully referred to: 


“It is a mere agreement for the breach of which no doubt an action 
would lie but which cannot prevail against the title of the trustee so far as 
Tegards payments received by the Railway Company under it after his title 
accrued.” 


To the same effect are the observations of Lopes, L. J., in 
Wilmot v. Altons: 


“Tf the amount in question had been a debt which had accrued due at the 
date of the bankruptcy the case would have been different. But that was not 
so. In order to determine the nature of the right which was assigned to the 
plaintiff it is necessary to consider the terms of the contract. Having regard 
to those terms, it appears to me clear that there was only a debt which might 
or might not become due to the assignor in future according as the condi- 
tions of the contract were or were not fulfilled. That being so, the case 
appears to me to come directly within the decision in Hx parte Nichols., In re 
Jénes*.” 

The position is well summed up by Mulla in his book on the 
Law of Insolvency at page 348, S. 520: 


“The effect of the subsequent insolvency of an assignor of future or 
after-acquired property may now be considered. If after acquired property 
comes into existence prior to the insolvency of the assignor, the equitable 
assignment is complete and the Official Assignee will take the property 
subject to the assignment. If the property comes into existence subsequently 
to the insolvency and before the discharge of the insolvent, the Official 
Assignee will take, the property subject to the assignment if the Tight of the 
assignor to recover that which is claimed by the assignee had become com- 
plete prior to the insolvency but not if the right had not become complete 
before then. In the latter case the assignee has no right to the property 
+ + . Thusif a debt which is to fall due at a future time is assigned and 
the debt only falls due after insolvency the assignee has no right to it”. 


This takes me to the next point, namely, how far the insol- 
vent was competent to deal with his subsequent salary in the 





1. ~ (1879) 10 Ch. D. 615. 2. (1881) 19 Ch. D. 342, 
3. (1883) 22 Ch. D. 782. 4. (1897) 1 Q B. 17. 
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absence of an assignment or charge in favour of the bank and 
how far can the bank claim protection in respect of the payments. 
made to it from out of the. subsequent salary. It was argued 
that the insolvent was absolutely entitled to his after-acquired 
properties and can deal with and dispose of them a8 he pleased 
unless and until the Official Assignee intervened and that alk 


‘dealings and transactions had or entered into by the insolvent 


before such intervention were valid and cannot be questioned by 
the Official Assignee or by the creditors. It was further. argued 
that so far as the salary was concerned, under the special provi- 


` sions of S. 60 of the Presidency Towns Insolvency Act it did 


not vest at all in the Official Assignee in the absence of an. 
order of Court fixing such portion of the salary as it thinks fit. 
for payment to the Official Assignee for distribution among his 
creditors, and that at any rate when an order had been made by 
the Court fixing what proportion of the salary ahould be paid to- 
the Official Assignee month after month the balance of the 
salary was at the absolute disposal of the insolvent and that the 

Official Assignee cannot claim anything more. i 


The law in regard to after-acquired ‘properties is that any . 


dealing by the insolvent with reference to such property ‘will be 
protected if the assignee acts bona fide and pays value, no matter 
that he has knowledge of the insolvency. In the present case it 
cannot be denied that the bank has paid value. It isalso claimed 
by the bank that it had no notice of the insolvency until Aprit 
1939 and that it advanced the loan in the ordinary course of 
business prior to the insolvency. The averments are not ‘con- 
troverted on behalf of the Official Assignee. 


We have next to-consider whether the payments ‘made to 
the bank are protected.’ No doubt a distinction has been made 
between the insolvent’s after-acquired property in general ang 
his pay, salaty or other income, by reason of the provisions 
contained in S. 60 which corresponds to S. 51 of the English 
Bankruptcy Act of 1914 and S. 53 of the Bankruptcy Act of 
1883. What then is the position of the Official Assignee and 
the creditors with reference to his subsequent salary? Does 
the whole of it vest in the Official Assignee subject to the 
insolyent’s retaining a sufficient portion necessary for the main- 
tenance of himself and his family or is'it only so much of it as. 
is liable to attachment in execution of a decree which vests in 
him or is it that no part of it vests’in the Official Assignee until 


} 
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an order is made by the Court fixing so much of it as it con- 
siders proper? Judicial opinion on the subject is not uniform. 
It was held in Ex parte Huggins., In re Huggins}, by the Court 
of Appeal on a'construction of the Bankruptcy Act of 1869 
that the effect of Ss. 15 and 17 was to vest in the Trustee all 
property including those dealt with by Ss. 87 to 95 which relate 
to salaries, income, etc., (corresponding to S. 60 of the Presi- 
dency Towns Insolvency Act) but subject to the qualifications 
and exceptions introduced by those sections. But the decision 
in In re Shine, Ex parte Shine®, seems to point in the other 
direction. That was a case in which an actor agreed to act ina 
theatre on a salary of £30 a week payable weekly and became 
bankrupt. He entered into an agreement with the theatre 
manager that He should retain £20 of his salary and discharge 
all his debts: The question was raised as to how far the 
arrangement was operative as against the trustee in bankruptcy. 
In upholding the arrangement Lord Esher, M.R., says: 

“With regard to the particular salary or income which does not pass to 
the Trustee, the bankrupt had e right, notwithstanding the receiving ordtr 
to make any bargain he chose.” 

Bowen, L.J., remarks dealing with S. 53 (2): 

“Until the sub-section was put in force against him, by diverting to the 

use and advantage of the creditors that which was prima facie up to that 


moment Ais own, he had a perfect right, although he was a bankrupt, to make , 


any bargain he pleased with any person as to the remuneration which he was 
to receive for his personal services.” 


The only Indian decision directly bearing on the point is 
the decision of a single Judge in In the matter of CMJ. 
Donaghwe3, which turned on the construction of L1 and 12 Vict. 
C. 21, Ss. 7 and 27. It lays down that the Official Assignee is 
not entitled to the subsequent salary or income except by means 
of an order obtained under S. 27 (corresponding to S. 60). I 
am of opinion that only so much of the salary as is ordered by, 
the Court under S. 60 (2) to be paid to the Official Assignee 
vests in him. In this case an order having been made under 
S. 60 (2) of the Act, only the amount ordered by the Court 
vests in the Official Assignee; at any rate the balance was at the 
absolute disposal of the insolvent. 

_ Assuming that the rest of the income did not vest in the 
Official Assignee, can the insolvent pay one creditor in full out 





1. (1882) 21 Ch, D. 85. 2. (1892) 1 Q.B. 522. 
3. (1894) I.L.R. 19 Bom. 232. 
90 
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of his subsequent salary? No doubt, the insolvency law aims 
at equal and rateable distribution of the assets of the insolvent 
among his creditors without any preference of one creditor over 
another. The bank, in the absence of any assignment or charge, 
is only in the position of an ordinary creditor entitled to prove 
in the insolvency for its debt. It is opposed to the very spirit 
of the insolvency law that a creditor who is entitled merely to 
share equally with the other creditors in the distribution of the 
assets of the insolvent should receive payment in full of his 
amount. He cannot be allowed to have any such advantage by 
any act of the insolvent. But the allocation under S. 60 (2) of 
the Act has been made and the rest of the salary is absolutely at 
the disposal of the insolvent. If he had spent the whole of it 
himself the Official Assignee cannot complain. On this ground 
I think the Official Assignee cannot recover from the respondent 
the monies in question. 


There is one other aspect, namely, that the letter of the 
Official Assignee, Exhibit D-1, may amount to a voluntary pay- 
ment. By this letter the Official Assignee permitted the bank to 
collect the amount from the railway company and the bank did 
so. Suppose the Official Assignee had collected the whole 
amount and that he afterwards paid the sums to the bank, they 


_ would be voluntary payments which the Official Assignee cannot 


recover. 


I am of opinion that in this case the Official Assignee’s 
conduct does bring the case within the rule that a voluntary 
payment cannot be recovered. 


I cannot however leave this case without strongly commen- 


` ting on the conduct of the Official Assignee in having written 


such letters. There was no necessity for the Official Assignee 
to have written such letters as Exhibit D-1 or Exhibit D-2 and 
it was not proper on his part to have done so. It was not in the 
interests of the creditors. He is not called upon to give advice 
to the banks and he ought not to do anything which might pre- 
judice the creditors. 


The allocation was evidently fixed very low by the Master 
on the representation that the payment to the respondent bank 
should be taken into account when fixing the allocation. I have 
held that the respondent had no preferential right to be paid 
these sums from the salary. The first one hundred rupees and 
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a half of the excess over one hundred are exempt from attach- 
ment; and there is no reason why the balance at least should not 
be required to be paid’ for the benefit of the creditors. That 
should be the ordinary’ rule in fixing the amount under 
S. 60 (2). In the result this application is dismissed but with- 
out costs as the respondent has failed in many of its conten- 

` tions. 
The Official Assignee will have his costs out of the 

estate. 


KS. ¢ Application dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—SiR ALFRED Henry LIONEL Leaca, Chief 
Justice AND Mr. JUSTICE SOMAYY A, 

Syed Gaffar Sahib .. Pettttoner* (Accused) 

i (Petitioner—Appellant). 

Madras Prohibition Act (X of 1937), S. 4 (1) (a)—Unlawful possession 

of arrack—O ffence—Conviction and sentence—Ultra vires nature of legisla- 


tion—Government of India Act (1935), Sch, VII cl. 31—Limtis of Provincial 
Legislation, 

The accused was convicted and sentenced under S. 4 (1) (a) of the 
Madras Prohibition Act of being in unlawful possession of a quantity of 
arrack. An application was made for quashing the conviction on the ground 
that in prohibiting the possession of intoxicating liquor the Madras Prohibi- 
tion Act was slira vires the Provincial Legislature. 

Held, that as the case was merely concerned with the possession of 
arrack manufactured in the Madras Presidency and not with export or im- 
port across frontiers the plea of slira vires was unsustainable. The Provin- 
cial Legislature having power to prohibit the possession of arrack and the 
petitioner having been found in possession of such liquor the conviction was 
a lawful one, 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying that the High Court will be pleased to 
Tevise the judgment of the Court of the Joint Magistrate of 
‘Tirupattur dated 16th December, 1940, and passed in Cri. Ap. 
No. 70 of 1940 preferred against the judgment of the Court of 
the Stationary Sub-Magistrate of Gudiyattam dated 9th 
November, 1940, and passed in C. C. No. 1307 of 1940. 


T. S. Venkataraman and G. Venkatarama Sastri for 
Petitioner. 





. * Crl. R: C No. 273 of 1941 24th March, 1941. 
(CrL R. P. No. 259 of 1941). 


S 
er 
Sahib 


Inre. 


In re. 
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The Court’s order was passed by 


' The Chief Justice—The petitioner has been convict- 
ed under S. 4 (1) (a) of the Madras Prohibition Act 
of being in unlawful possession of a quantity of arrack and 
sentenced to pay a fine of Rs. 100 and in default to undergo 
rigorous imprisonment for three months. The Court is asked 
to quash the conviction and sentence in the exercise of its 
powers of revision on the ground that in prohibiting the 
possession of intoxicating liquor the Madras Prohibition Act is 
ulira vires the Provincial Legislature but this contention 
obviously cannot be accepted so far as this case is concerned. 

Cl. 31 of the Provincial Legislative List in the seventh 
schedule to the Government of India Act 1935 gives the Pro- 
vincial Legislature full power to legislate with regard to the 
production, manufacture, possession, transport and sale of 
intoxicating liquors. S. 4 (1) (a) of the Prohibition Act 
prohibits inter alia the possession of intoxicating liquors. It is 
said that the Actis wlivavires the Provincial Legislature, because 
CL 19 of the Federal Legislative List places in the Central 
Legislature the power to legislate with regard to “import and 
export across frontiers as defined by the Federal Government”. 
In this case there is no question of any import or export. The 
case is merely concerned with the possession of arrack manu- 
factured in the Madras presidency. The Provincial Legislature 


having power to prohibit the possession of arrack and the 


petitioner having been found in possession of such liquor the 
conviction was a lawful one. 

The petition will be dismissed and as we do not consider 
that the case involves a substantial question of law as to the 
interpretation of the Government of India Act, 1935 we do not 
feel called upon to give a certificate under S. 205. It may be 
added that no certificate has been asked for. 

B. V. V. Petition dismissed.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE LAKSHMANA, RAO. 


The Public Prosecutor, Madras .. Appellani* 
v. 
Panchakarla Sooramma .. Respondent (Accused). 





* Cri. Appeal No. 457 of 1940. 25th October, 1940, 
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Madras Prevention of Adulteration Act (III of 1918), S. 20—Rr. 27 and 
29— Sale of milk containing water—Offance made ont. 


The accused was selling milk neara Railway station and the Sanitary 
Inspector purchased half a sepr of milk for sample. The milk was found 
to contain 14 per cent. of water, and she was prosecuted under the Madras 
Prevention of Adulteration Act. 


Held, that the accused was liable to be convicted under rr. 27 and 29 
framed under S. 20 of the Madras Prevention of Adulteration Act, and her 
acquittal on the ground that the milk was not otherwise adulterated was not 


sustainable, 

Appeal under S. 417 of the Code of Criminal Procedure, 
1898, against the acquittal of the aforesaid respondent 
(accused) by the Stationary Sub-Magistrate of Cocanada 
dated 16th February, 1940, in C. C. No. 1514 of 1939 on his 
file. 

Appellant in person. 

Respondent not represented. i s 

The Court delivered the following 


JupcMENT.—This is an appeal by the Provincial Govern- 
ment against the acquittal of respondent of an offence under 
tr. 27 and 29 framed under S. 20 of the Madras Prevention of 
Adulteration Act. 


The respondent, a golla woman, was selling milk near the 
Railway station and the Sanitary Inspector purchased half a 
seer of milk for sample. The milk was found ‘to contain 14 
per cent. of water and r. 27 of the rules framed under S. 20 
of the Madras Prevention of Adulteration Act provides that 
no person shall add any water to milk intended for sale or 
offer for sale milk to which any such addition has been made. 
R. 29 makes a breach of that rule punishable with fine and the 
purity of the milk is immaterial. The respondent would there- 
fore be guilty under rr. 27 and 29. and her acquittal on the 
ground that the milk was not otherwise adulterated is unsus- 
tainable. The appeal is therefore allowed and the order of 
acquittal is set aside. The respondent is convicted under rr. 27 
and 29 framed under S. 20 of the Madras Prevention of 
Adulteration Act and sentenced to pay a fine of Rs. 10, with 
simple imprisonment for one week in default. 


K.S. l Appeal allowed. 


Public 
Prosecutor 
v, 
Panchakarla 

Sooramma. 


Venkates- 
warlu 


v. 
Venkatraju 


worth, J. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT—MR. JUSTICE WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRI. 


Mutha Venkateswarlu .. Petitioner" (Plaintiff) 
v. 
Kotha Venkatraju - .. Respondent (Defendant). 


Madras Agriculturisis’ Relief Act (IV of 1938), Ss. 8 and 9—Scope— 
Partition of debt between the creditors and execution of separate promissory 
notes by same debior—Effect. 


A promissory note was executed on 15th May, 1930, in favour of two 
brothers 4 and B. Ona partition after B’s death, of the amount due under 
the note equally, between 4 and B’s son the debtor execuied separate pro- 
missory notes on 29th October, 1934, one in favourof 4 and the other in 
favour of B’s son. In an application for scaling down, 


Held, that the principle laid down in Ramasubbier v. Rama Aiyar, (1941) 
1 MLJ. 39, governed the case. The division of the original debt into 
two equal halves does not affect the principle that where a single debt is 
superseded by two new and separate debts each in favour of one of the two 
persons who were jointly entitled, there is no renewal of the original debt 
as contemplated in the explanation to S.8 of Act IV of 1938 and the debt 
in this case must be scaled down under S. 9 of the Act. 

Petition under S. 25 of Act IX of 1887, praying that the 
High Court will be pleased to revise the decree of the Court of 
the District Munsif of Cocanada dated the 19th September, 
1938, and passed in S.C. S. No. 876 of 1937. 


C. S. Swaminathan for Petitioner. 

M. Krishna Bharathi for Respondent. 

The judgment of the Court was delivered by 

Wadsworth, J.—This Civil Revision petition arises out of 
a Small Cause suit and raises questions under Ss. 8 and 9 of 
Madras Act IV of 1938. The suit debt relates back to an 
original promissory note Ex. B dated the 15th May, 1930, 
executed by the first defendant in favour of the plaintiff and his 
brother Krishnamurthi. Krishnamwurthi died and after his 
death the plaintiff and Krishnamurthi’s son agreed that the 
balance due under Ex. B should be divided between them in 
equal shares. The debtor accordingly executed iwo fresh 
promissory notes, one in favour of the plaintiff which is the 
suit promissory note (Ex. A) and the other in favour of 
Krishnamurthi’s son. The lower Court has treated Ex. A asa 
renewal of Ex. B to the extent of plaintiff’s share in that debt 





* C.R. P. No. 239 of 1939. 13th February, 1941. 
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and has scaled down the dėbt applying the explanation to S. 8 
of the Act. It seems to us that this conclusion cannot be 
supported in view of our decision in the case of Ramasubbier v. 
Rama Atyar!. Wehad;to deal there with a debt due to one 
Srinivasa Aiyar who died and after his death there was a parti- 
tion between his two sons and two fresh promissory notes were 
executed for unequal amounts, one in favour of each of the 
two sons. We held in scaling down the claims in the two suits 
on these two promissory notes, that the debtor was not entitled 
to go back to the original promisSory note in favour of the 
father. We observed that: 

“The explanation to S. 8 requires that the debt must continue in 
substance to be the same though the amount and the parties under the vari- 
ous documents given as vouchers for it need not be strictly identical. This 
requirement cannot be regarded as satisfied when the debt is divided among 


the heirs of the creditor and the debtor executes a separate instrum for 
a part of the debt in favour of each of such heirs.” 


An attempt has been made to distinguish that case from 
the present on two grounds: Firstly because that was a case 
of an original debt to the father superseded by two separate 
debts to the sons and not, as in the present case, a joint debt 
superseded by two separate debts. The other ground of distin- 
ction is that the earlier case was one of a division of the 
original debt into two unequal amounts, whereas’ here we are 
concerned with a division into two halves. The first distinction 
seems to us more apparent than real. In Ramasubbier’s casel, 
the father (the original debtor) died and on his death his two 
sons would be jointly entitled to the debt, so that the position 
when the two separate promissory notes were executed was 
practically the same as the position in the present case, namely, 
a joint debt in favour of two brothers superseded by two 
separate debts one in favour of each. The distinction on the 
basis of the disparity of the amount of the two promissory notes 
is a distinction which might possibly have force if the decision 
in Ramasubbiers caset, had been influenced by the fact that the 
amounts of the two new promissory notes were' unequal. But 
it does not appear to us that that was the basis of the decision 
at all. The basis for the decision was that a single debt was 
superseded by two new and separate debts each in favour of one 
of the two persons who were jointly entitled. No doubt, the 
fact that the new debts were for unequal amounts makes the 





1. (1941) 1MLJ. 3. 
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danger of treating themas identical with thê original debt more 
apparent, but the principle is the same whether the new debts 
are equal or unequal. 

We are of opinion therefore that the debtor is not entitled 
on the facts of the present case to treat the promissory note 
(Ex. A) as a renewal of the earlier promissory note (Ex. B). 
Ex. A was executed on the’29th September, 1934 and it has to 
be scaled down under S. 9 of the Act. The revision petition is 
therefore allowed with costs and there will be a decree for the 
principal amount due under the promissory note with interest 
at five per cent. up to 22nd March, 1938, credit being given to 
the two payments endorsed on the note as on the dates on 
which they were paid and for subsequent interest on the aggre- 
gate amount at six per cent. Proportionate costs willbe allowed 
to thé plaintiff in the lower Court. 

K. S. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE LAKSHMANA RAO. 


The President, Pakkam Panchayat Petstioner* (Complainant) 
Board 
v, 
Munuswami Reddy .. Respondent (Accused). 

Madras Local Boards Act (XIV of 1920), S. 207—Offence snder— 
Objection petition of accused—Disposal not communicaied—A cquittal— 
Permissibility. 

Where the Magistrate ineffect finds the accused guilty of an offence 
under S. 207 of the Madras Local Boards Act he cannot be acquitted on the 
ground that the result of his objection petition was not communicated to 
him, ` 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying that the High Court will be pleased 
to revise the judgment of the Court of the Stationary Second 
Class Magistrate of Trivellore dated 27th June, 1940, and 
passed in C. C. No. 22 of 1940. 

V. Ramaswami Atyar for Petitioner. 


The Public Prosecutor for the Crown. 


Respondent not represented. 
——— rrm 
* Cri. R. C. No. 635 of 1940 ar 29th November, 1940. 


(Cri, R. P. No. 596 of 1940). 
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. The Court passed the following 

Orper.—The Sub-Magistrate has in effect found the accus- 
ed guilty of the offence,under S. 207 of the Madras Local 
Boards Act and the acquittal of the accused on the ground that 
the result of his objection petition was not communicated to 
him is unsustainable. The acquittalis therefore set aside and 
there will be a re-trial of the accused in accordance with law. 

B. V. V. Retrial ordered. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: —MR. JUSTICE WADSWORTH AND MR, JUSTICE 
PATANJALI SASTRL f í 


Bendapudi Venkataratnam and 
others .. Appellanis* (Petitioners) 
(Respondents). 

Court-Fees Act (VII of 1870), Sch. II, Art. 11—Applicobiity—Madras 
‘Agriculiurists’ Relief Act (IV of 1938)—Appeal preferred under r.9 of the 
rules—Cowurt-fee payable. 

In the case of an appeal filed under r:9 of the rules framed under the 
. Madras Agriculturists’ Relief Act IV of 1938 court-fee is payable under 
Art. 11 of Sch. II of the Court-Fees Act. 


Appeal against the order of the Court of the Subordinate 
Judge of Rajahmundry dated the 11th September, 1940, and 
made in O. P. No. 21 of 1940 etc. 7 

N. Narasimham, A. Lakshmayya, Y. Suryanarayana and 
V. Rangackari for Appellants. 

The Government Pleader for the Government. 

The Court’s order was passed by, 

Wadsworth, J.—The question which we have to decide 
relates to the court fee payable on an appeal filed under r. 9 of 
the rules framed under the Madras Agriculturists’ Relief Act 
(IV of 1938) and issued under G. O. No. 2634. These rules 
provide for an application either by the debtor or by the 
creditor for a declaration as to the amount of the debt due. It 
is expressly provided that the application shall not be maintain- 
able under the rules if a suit for the recovery. of the debt be 
pending and it is also provided that every, such application shall 
bear a court-fee stamp of the value of twelve annas. R. 9 
states that the order of the Court declaring the amount of the 
nee EEE 

f S.R. Nos. 33204, 33470, 30289 and 33198 of 1940, 24th March, 1941, 
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debt under r. 7 shall be ‘subject to appeal and second appeal as 
if it were a decree in an original suit’ and it was the view of 
the office that thè effect of this provision is to make appeals 
preferred against orders declaring the amount of a debt taxable 
as appeals from declaratory decrees under Art. 17-A of the 
Court-Fees Act as amended in Madras. The authority relied 
upon for this view is a decision of Burn, J., on the effect of a 
similar provision in S. 50 (2) of the Malabar Tenancy Act 
which provides that appeals shall lie from orders made under 
S. 12 etc., as if they were decrees in suits. 


It is evident that the orders against which appeals are filed 
in these cases are very much to the same effect as decrees in 
declaratory suits. They finally decide as between the parties 
the amount due on the debt; these decisions will be binding in 
future litigation and they cannot of themselves be executed. 
There is no specific article in the Court-Fees Act laying down 
‘what shall be the court-fee payable on appeal from an order 
which is appealable ‘as if it were a decree’ but questions similar 
to that which we have now to decide have come before the 
Courts on numerous occasions. Under O. 21, r. 50 (3) of the ` 
Code of Civil Procedure the Court is concerned with an order 
which shall ‘have the same force and be subject to the same 
conditions as to appeal or otherwise as if it were a decree’ and 
it has been held that under this provision the appeal is to be 
stamped with an ad valorem fee as an appeal from a decree. 
But then it must be noticed that the words ‘or otherwise’ show 
that the order which is to have the force of a decree is to be 
governed by the same conditions not only with reference to the 
procedure in appeal but also in other respects. One of such 
decisions is in Jugal Kishore Gulab Singh v. Dina Nath-Sirt 
Ram. There are two cases which have been cited before us which 
deal with statutory provisions that an order shall be subject 
to appeal as if it were a decree. One is in Jamsang Devabhai 


`y. Goyabhai Kikabai®, in which it was held that though the 


procedure in appeal was that for an appeal from a decree, the 
appeal was not governed by, the provisions of the Court-fees 
Act relating to appeals from decrees and that it must be treated 
as a mere application falling under Article I of Schedule II. A 
similar view was taken by a Full Bench of the Calcutta High 





1, (1934) LL-R. 15 Lah, 893. 2, (1891) LL.R. 16 Bom, 408, 
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Court in Upadhya Thakur v. Persidh Singh!. Both of these 
cases have been quoted with approval by a Bench of this Court 
in Rodrigues v. Mathigs?, which, though concerned with a 
rather different matter, ‘had to consider what is the proper 
article of the Court-Fees Act to apply. The learned Govern- 
ment Pleader has relied on decisions mainly relating to proceed- 
ings in execution under special statutory provisions rendering 
an order under the special statute executable as a decree and 
these decisions have held that such a provision attracts all the 
procedure including the right of appeal laid down for execution 
petitions in the Code of Civil Procedure and also attracts the 
law of limitation for the execution of decrees and orders of a 
Civil Court under Art. 192 of the Limitation Act. An instance 
of such a decision under the Co-operative Societies Act is in 
Subba Rao v. Calicut Co-operative Urban Bank Ltd., Calicut.3 
Sundara Atyar v. Commissioners, Hindu Religious Endowments 
Board, Madras, is one of a number of cases which have been 
quoted before us under the Madras Hindu Religious Endow- 
ments Act. It seems to us that these decisions have no direct 
bearing on ihe point which we have to decide. Granted that 
when it is laid down that an order shall result in a certain 
procedure the whole of that procedure will be applicable 
including the law of limitation and the law relating to appeals, 
it does not necessarily follow that a fiscal statute such as the 
Court-Fees Act shall be applied as if the order “under appeal 
were that which it is expressly not. If in fact the declaration 
under r. 7 were a decree, it would be unnecessary to enact r. 9 
which provides that it shall be appealable as if it were a decree. 
The rules proceed on the basis that there isa mere application 
resulting in a declaratory order which is not a decree, but 
which for purposes of appeal is to be treated as if it were a 
decree. It is contended that if this order is to be treated for 
purposes of appeal as if it were a decree, it must necessarily 
attract the provisions of the Court-Fees Act for appeals from 
decrees. We are unable to accept this contention in the 
absence of any specific provision in the rules attracting the 
provisions of the Court-Fees Act governing appeals from 
decrees. The Court-Fees Act being a fiscal statute, we cannot 





1, (1896) I.L.R. 23 Cal. 723 (F.B.). 
2. (1911) 21 M.L.J. 481. 3. (1940) 1 M,L.J. 268. 
p 4. (1928) 56 M L.J. 373: I.L.R. 52 Mad. 388, 
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in the presence of an ambiguity guess at the meaning of the 
authority which enacts the rules and draw from the presumed 
intentions of that authority an inference which is adverse to 
the party who has to pay the tax. Art. 17-A applies in terms 
to a plaint or memorandum of appeal ina suit. We are not 
concerned’ with a memorandum of appeal ina suit. Weare 
concerned with a memorandum of appeal in an application, the 
order in which is made appealable as if it were a decree. It 
seems to us that Art. 11 of Schedule II directly covers an 
appeal of this kind. Art. 11 applies to a memorandum of 
appeal when the appeal is from an order inclusive of an order 
determining any question under S. 47 or S. 144 of the Code of 
Civil Procedure. This Article was not applied in the two cases 
cited above, Jamsang Devabhai v. Goyabhat Kikabhatl, and 
Upadhya Thakur v. Persidh Singh’, apparently because of the 
different wording of the Article of the Indian Court-Fees Act 
with which the learned Judges were concerned. But there is 
nothing in Art. 11 of Schedule II as amended in Madras which 
would exclude the applicability of that Article to cases such as 
these. We are therefore of opinion that the proper Article of 
the Court-Fees Act to apply to these cases is Art. 11 of 
Schedule II. 

B.V.V. y Order made: 
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SOMAYYA, 


Swayampakula Subbaramayya and Appellants* (Defendants) 
otiera; 
ü: s 
Swayampakula Verkatasubbamma Wiga (Plaintiffs) 
and others. 
Hindu Low—Moarriage~Anuloma marriages—Not valid in the present 
age. 
Ansloma marriages though recognised by several of the ancient Smriti 


writers have ceased to be regarded ag permissible under the later Hindu law. 
In the absence of a custom or enactment to the contrary the only legal 


course isto treat such marriages as invalid in the present age. 


` Texts and authorities exhaustively reviewed. 
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Appeal against the decree of the District Court of Nellore 
in O. S. No. 22 of 1936. 

The Advocate- General (Sir A, Krishnaswami Aiyar), 
M.S. Ramachandra Rao and D. R. Krishna Rao for Appel- 
lants. 

P. V. Rajamannar and K. Subba Rao for Respondents. 

Their Lordships delivered the following 

JupemMENTs. Pandrang Row, J.—My learned brother has 
prepared a judgment dealing with both the points that arise in 
this appeal, namely, the question of fact whether there was 
a form of marriage gone through by the first respondent with 
the deceased Janakiramamoorthy and the question of law 
whether such a marriage is valid according to Hindu law. I 
have had an opportunity of seeing that judgment and it would 
have been unnecessary for me to deliver a separate judgment of 
my own but for the fact that, on the question of the factum of 
the marriage, I find myself unable to agree with the conclusion 
arrived at by my learned brother. I am of opinion that no 
sufficient reason has been shown for inking the finding of 
the trial Judge on this point. 

™ x * * * 

[Then his Lordship discussed the evidence and concluded 
that there was an actual marriage. ] 

On the other point, however, I find myself in full agree- 
ment with my learned brother, and, as the subject will be dealt 
with very fully by him in his judgment, it seems hardly neces- 
sary for me to say more than a few words on that part of the 
case. The question also has been discussed at considerable 
length and in an exhaustive manner by the learned author of 
Mayne’s Hindu Law, 10th edition, paras 123 to 127. What 
has been said by the learned author in his book and what will be 


said by my learned brother in his judgment which is about to , 


be delivered more or less exhaust everything useful that can be 


said on the topic and Ineed only adda few general words of ` 


mine own. There isno doubt, in my opinion, that though 
anuloma marriages were recognised by several of the Smriti 
writers, at the same time and almost in the same breath they 
were condemned. This recognition cum condemnation by the 
Smriti writers ripened later on into a definite prohibition by 
the time of the Puranas, for we find that in the Puranic period 
such marriages .were regarded as improper and invalid, the 
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reason given for this change by the commentators being that 
such marriages were regarded as not permissible during the 
Kali age. This sort of change in the ląw unconsciously brought 
about by the general acceptance of the Views of the text writers 
and the Puranas by the community is not uncommon. There 
are other subjects in which the old Hindu law has been simi- 


` larly modified or has become obsolete. Whether the word used 


is dnanushteeyam or varjyam it is very clear that, after the 
Puranic period and certainly after the well known commentators 
wrote their commentaries, marriages of this kind, especially 
marriages between a Brahmin and a Sudra girl, were univer- 
sally regarded as not permissible under the law during the 
Kali age. After all, much importance cannot be attached 
to what is contained in the texts of the Smritis or 
what the commentators have said, in the absence of the real 
sanction behind what the Smritis and the commentators have 
written, namely, the sanction of long usage and acceptance by, 
the community, which alone gives the contents of these Smritis 
and the commentaries their real force as law. My learned 
brother has beep able to find some corroboration of the actual 
usage in the Hindu community from the accounts of travellers 
from the seventh century A. D. onwards. There has been, as 
pointed out by him, an invariable usage not to permit marriages 
between a Brabmin anda Sudra girl for at least a thousand 
years past and this in my opinion affords very strong corrobora- 
tion of the view which one arrives at independently that 
marriages of this kind, though permitted in very ancient times, 
had ceased to be regarded as permissible under the later Hindu 
law. Indeed the final conclusion expressed by Mr. Srinivasa 
Aiyangar in his book! in paragraph 127 appears to me to be 
quite correct, namely: 

“ Whatever may be the correct interpretation of the Mitakshara onthe 


* point, marriages between members of different castes have been prohibited 


and discontinued by the usage of the community for such a length of time 
that the only legal course is to treat them as invalid except where there is a 
custom or enactment to the contrary.” 


There is no such custom or enactment pleaded in this case. 


The result is that the appeal must be allowed and the 
decree òf the Court below set aside and the suit dismissed. 
Plaintiffs 1 and 3 will be at liberty to claim maintenance on the 


Pe ee 5D 


1. Mayne’s Hindu Law, 10th edition. 





Tj THE MADRAS LAW JOURNAL REPORTS, 727 


footing of a permanently kept concubine and an illegitimate son 


respectively in a separate suit, if so advised. We do not think 


it necessary or desirable. that we should deal with this aspect of 
the case for it was made clear in the Court below by the first 
plaintiff in her evidence that she did not want any relief except 
on the footing that she was the lawfully wedded wife of 
Janakiramamoorthy and there is no reason why any other claim 
should be considered in this appeal. 


The appellants will have their costs of the appeal in this 
Court, and the costs in the lower Court will be borne by the 
parties themselves. 


Somayya, J.—This isan appeal preferred by the defen- 
dants against the decree of the District Court of Nellore in 
O. S. No. 22 of 1936 which was a suit brought by three plain- 
tiffs for recovery of maintenance from the estate of one 
Swayampakula Janakiramamoorthy who died on the 17th of 
June, 1935. 


Defendants 1 to 3 are the sons of Janakiramamoorthy and 
the fourth defendant is his wife. They are all Brahmins to 
which caste Janakiramamoorthy belonged. Plaintiffs claim 
that the first plaintiff who is a Kapu or Sudra was married to 
Janakiramamoorthy and that plaintiffs 2 and 3 are the daughter 
and son born of Janakiramamoorthy by the first plaintiff. 


The defendants who are the Brahmin wife and the sons by 
the Brahmin wife deny that the first plaintiff was ever married 
to Janakiramamoorthy and state that the marriage even if true 
is invalid under the Hindu law. Two questions arise (1) 
whether there was in fact a marriage between the first plaintiff 
and the late Janakiramamoorthy and (2) whether the marriage, 
even if true, is valid under the Hindu law. Both these 
questions were answered in the affirmative by the lower Court 
and the plaintiffs were granted maintenance at the rate of 
Rs. 20 per month. The defendants appeal against the said 
decree and repeat the objections that the marriage was not 
true in fact and that even if it was a fact, itis invalid in law. 


The defendants raised another contention in the lower 
Court and urged that Janakiramamoorthy had nothing to do 
with the first plaintiff, that first plaintiff was not living with 
Janakiramamoorthy as man and wife, and that plaintiffs 2 
and 3 are not his children. ` 


Somayya, J. 
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The plaintiffs adduced a large volume of evidence to 
show that Janakiramamoorthy was visiting the first plaintiff, 
that he was on terms of intimacy with her, that he took a house 
for her and maintained her, that plaintiffs 2 and 3 were his 
children born to the first plaintif and that he acknowledged 
them to be his children on several occasions. Relying upon 
this evidence the Court below held that it is proved beyond 
doubt that the first plaintiff was living with Janakiramamoorthy, 
as man and wife and that plaintiffs 2 and 3 are his children 
born of her. In view of the fact that this finding is not now 
attacked, the only questions that arise for decision are the ques- 
tion of fact whether there was a marriage and the question of 
law whether the marriage detween a Brahmin and a Sudra 
woman is valid under the Hindu law. ; 


The evidence of the factum of marriage lies within a 


small compass. 
+ + * * + * 


(After discussing the oral and documentary evidence in the 
case, his Lordship proceeded) : 


I hold that there was no marriage between the first 
plaintiff and the late Janakiramamoorthy. 


Assuming that there was a marriage between Janaki- 
ramamoorthy and the first plaintiff, the question is whether it is 
valid under the Hindu law. The first plaintiff is a Sudra and 
Janakiramamoorthy was a Brahmin. The marriage was thus 
between a Brahmin and a Sudra woman and is known in Hindu 
law as ʻanuloma marriage’. The appellants contend that 
marriages between members of different castes as opposed to 
members of different sub-castes are invalid. On the other hand, 
the respondents urge that whereas a marriage between a woman 
of a higher caste and a man of a lower caste or a praisloma 
marriage as it is called may, be invalid, a marriage between a 
man of a superior caste and a woman of an inferior caste is not 
invalid and point out that an anuloma marriage has been 
recognised by all ancient Smriti ‘writers, that their works 
contain rules for the performance of such a marriage and 
provide for a share to be given to the sons of such a.marriage, 
The learned Advocate-General who appeared for the appellants 
did not urge that anuloma marriages were not recognised by, the 
ancient Smriti writers. His whole argument is that even the 
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Smriti writers without any exception condemned such marriages 
though they recognised the existence of such marriages in their 
times, that by the time of the Puranas these marriages were 
prohibited as unsuited for the Kali age and that the Nibhandha- 
karas or commentators prohibit these marriages altogether as 
unsuited for this age. He urges that several centuries’ago this 
form of marriage became obsolete and that therefore, if per- 
formed at the present day, such a marriage is illegal. 

We therefore start with this that all the Smriti writers 
recognised this form of marriage as a lawful marriage. That 
they condemned it at the same time is clear; and we may in this 
connection refer to the texts of two of the Smriti writers. 
Manu, Chapter III, verses 12 and 13 recognise that a Prahin 
may take a Sudra wife. Then verse 14 says: 

“In no history or chronicles cad be found that, even in the time of dis- 
tress, a Brabmana or a Kshatriya has (lawfully) married a Sudra wife.” 

Verse 16 says: 


“He, who marries a Sudra woman, becomes degraded... 1... 0. eee 
By visiting a Sudra wife for the purpose of begetting offspring on her, a 
twice-born one becomes degraded.” 


Verse 17 says: 
“By lying with a Sudra woman in his bed, a Brahmana falls into de- 
graded existence; by begetting a child on her he stands divested of his 
Brabmanism.” 


Yajnavalkya, Chapter I, sloka 56 says: 


“There is a saying that twice-born ones can get their wives from among 
the Sudras. Ido not approve of it. For the aiman (Self) itself is born 
there, that is, in the wife as a son.” 


Both Manu and Yajnavalkya, while recognising the exis- 
tence of anuloma marriages and providing for the rights of the 
Sudra wife and her offspring, have expressed their strong 
disapproval of such marriages and Yajnavalkya ` personally 
prohibits them altogether. : 

Then we come to the Nibandhakaras or commentators. 
The commentators take the Smriti of Manu, Yajnavalkya or 
Parasara as their text and comment upon it and. incidentally 
refer to the other Smriti writers and sages and sometimes 
they give their own opinion. Medhathithi and Kulluka are 
well known commentators on Manu. The Mitakshara is the 
principal commentary on Yajnavalkya Smriti and Viswarupa 
and ‘Apararka have also written commentaries on the Yajna- 
valkya Smriti. Pardsara Madhaviyam is a’ commentary on 
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Parasara Smriti Dayabhaga is an independent work by 
Jimutavahana. As is well known, the Dayabhaga prevails in 
Bengal and the contiguous places and the Mitakshara in the rest 
of India. There are also commentaties on Mitakshara and 
Dayabhaga which are also of very high value and of recognised 
authority yielding only to the Mitakshara or the Dayabhaga 
when there is a conflict. On points on which Mitaksbara or 
Dayabhaga is silent, these commentaries prevail. We have Sri 
Krishna Tarkalankara who is the author of Dayakramasangraha, 
a commentary on Dayabhaga. Balambhatti and Subodhini are 
commentaries on Mitakshara. In addition to these, we have 
two works which are regarded in Southern India as of very 
high authority. These are Parasara Madhaviya which is a 
commentary on Parasara Smriti and Smriti Chandrika which 
is an independent work and not a mere commentary. 


We have the Mayukha of Nilakanta whose authority pre- 
vails in the island of Bombay, Gujaret and in North Konkan. 


~ Some of these commentaries expressly prohibit anuloma. 
marriages as unsuitable for Kali age. They refer to this or that 
Purana as the authority. Some of them even refuse to discuss. 
those portions of the Smritis regulating the rights of the issue 
of anuloma marriages on the ground that such marriages being 
prohibited for this age, a discussion of the rights of the children 
would be a mere waste of time. The Smriti Chandrika, which 
in this part of the country is regarded only as next to the 
Mitakshara, says in Chapter X, verse 7: 

“ Even a son of the body does not become a legitimate son when he is 
born of a wife of an unequal class, the marriage of a woman of an unequal 
class being in itself prohibited in the Kali age. Accordingly Dharmajnya: 
‘The marriage of girls of an unequal class by twiee-born men’. Add to these, 
‘is prohibited by the great in the Kali age, in view to maintain virtue.” We 
have not therefore detailed the laws relating to partition of Property among 
sons of unequal classes, secondary sons (an adopted son excepted), appoint- 
ed daughters and the sons of such daughters, asit would tendin vain to 
swell the work; such a partition being in the present age obsolete.” 

This is the translation given by Mr. T. Krishnaswami 
Aiyar in his translation of Smriti Chandrika published in the 
year 1867. On reference to the original the Sanskrit expres- 
sion corresponding to the word ‘obsolete’ is < ananushiiya’ 
(aaga). It is urged by Mr. Rajamannar for the respondents 
that the expression ‘Samprathi ananushtiyamanathwat’ has 
not been correctly translated by Mr. Krishnaswami Aiyar and 


Ij: THE MADRAS LAW JOURNAL REPORTS, 731. 


that the correct translation is not that it is now obsolete but ‘it 
ought not to be observed or practised in these days.’ I do not 
think it matters much whether we take the one or the other 
translation. There is æ distinct prohibition against such a 
marriage and there is also the fact that the author even refuses 
to discuss the rights of inheritance of the children on the ground 
. that it is a waste of time. It will be observed that he treats 
the sons born of marriages of persons belonging to different 
castes, secondary sons except the adopted son, and appointed 
daughters and their sons, all on the same footing and declines 
to discuss their rights as being a waste of time. It is undoubt- 
ed that the system of appointed daughters and appointed 


daughters’ sons and secondary sons (except adopted son) has 


long become obsolete. In Nagindas Bhagwandas v. Bachoo 
Hurktssondas!, the Judicial Commiitee laid down at page 287: 

“ It was endeavoured to establish that proposition by reference to the 
place which was assigned by Manu and other early authorities to the twelve 
then possible sons of a Hindu. As to this contention, itis sufficient to say 
that whatever may have been the position and rights between themselves of 
such twelve sons in very remote times, all of these twelve sons, except the 
legitimately born and adopted, are long since obsolete. A discussion as to 
their rights and interests, even if they could now be ascertained, would be 
beside the point. . . 2... 2... Hindu law and customs have not stood 
still, and what we are concerned with is the position at the present time of an 
adopted son in a Hindu family.” 

As regards the position of an appointed daughter and an 
appointed daughter’s son it is enough to refer to the decision 
of this Court in Sri Rajah Venkata Narasimha Appa Row vi 
Sri Rajah Suranens Venkata Purushothama Jagannadha 
Gopala Row®. ; 

The translation by Krishnaswami Aiyar of the word 
teraga’ as ‘obsolete’ correttly describes the situation as 
regards secondary sons other than adopted son and. the appoint- 
ed daughter’s son. The author treats these two and the case 
of the sons of anuloma marriages on the same footing. If 
these institutions were still in observance, the author would not 
have dismissed them in-this summary fashion. We think that 
Krishnaswami Aiyar’s rendering brings out the real meaning of 
the author. 


Parasara Madhaviyam is a work of a very great scholar 
known as Vidyaranya, who was a Prime Minister of the Kings 





1. (1915) 30 M.L.J. 193: L.R. 43,1.A. 56: IL R. 40 Bom. 270 (P.C.). ` 
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of the Vijayanagar Dynasty. He is said to have flourished, as 
is pointed out in Mayne’s Hindu Law, tenth edition, pages 50 
and 51, in the fourteenth century. Being a great scholar and 
also the Prime Minister of the great Vijayanagar kingdom, 
his opinion is entitled to very great weight. In volume I, 
part 2, pages 97 and 98 (Parasara Dharma Samita, edited by 
Pandit Vaman Sastri Islampurkar, printed in 1893, Bombay 
Sanskrit series, 48), he says: 


J 5 ” 
we Gitar war, Tag: TATE, | 
“ Distinguishing the different ages, the law is clearly established bya 
Smriti, which referring to the marriage of persons of any of the twice-born 
castes with persons of the other castes, declares ‘that the learned say that 
these practices must not be followed in the age of Kali’.” 


Apararka is one of the principal commentators on 
Yagnavalkya. His authority has been acknowledged by the 
Privy Council in Buddha Singh v. Laity Singh). In commenting 
on slokas 128 to 132 of Yajnavalkya he points out that in the 
Kali age the son of a Sudra wife is not in vogue. To under- 
stand his statement we must refer to the definition of “asrasa” 
as given by Yajnavalkya in verse 128 where he says: “aktat 

33 
‘Commenting on this definition, Apararka says this: 
ea ainda: a atta Wa: | a ae wade at aie | 
ae RA aino ae, ast shuts 
gat ena arin: | ware Aes AT oma, AEM: ME- 
aaa, | qr afae:—“sraay & ga wont a wala”? 
qà g . 
(Anandatrama Edition 1904, Part II, page 734). 
As translated in, (Journal portion)2: 


“ He who is born of the dharmapaini (wife) is known as the ourasa son. 
She with whom he observes his religious duties is the dharmapaint. Though 
even the term patni (by itself) indicates companionship in religious duties, 
yet by the use of the term dharma here potai means only wife. By the term 





1, (1915) 29 M.L.J. 434: L.R. 42 I.A. 208, 221: LL.R. 37 AIL 604, 617, 618. 
2 21 M.L,J. 254. 
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dharmapaini the Sudra wife is excluded because of the absence of her 
companionship in religious doties.” 
Vasishta says: 
“A Sudra wife is only foreconjugal felicity and not for religious duties.” 


Verse 132 of Yajnavalkya runs thus: 


fqusdise màt Gina ot që: | 
“ Of these, the one succeeding, in default of all preceding, gives the 
pinda and takes the wealth.” 
In commenting on this, Apararka says: 


WHERE gege aa ghey qa- 
We FA Te Mea FTA AA | gaulafadiat aa 
arn wf RRA a: | aa we aa flaca pegee waa 
Am — 

Coad g ga Tita: fa | 


(Anandasrama Edition 1904, Part II, page 739). 

It is correctly translated in, (Journal portion)? thus: 

“ Of the sons mentioned, asrasa etc, primary as wellas secondary, in 
default of the preceding i.e, preceding son, the succeeding that is, the suc- 
ceeding son, is authorised to give (sraddha) pinda and to take the wealth. 
Of the substitutes of a son, only the adopted son Sis accepted in Kaliyuga. 
Therefore only, it is mentioned by Saunaka when dealing with things not in 
vogue in the Kaliyuga: 

‘The acceptance of all others except the asrasa (son) and the adopted 
(son) in the place of son’ is mentioned among things not in vogue.” 

The term “aurasa son” or ‘Dharmapatnija” as defined 
by Yajnavalkya is rendered by Mitakshara in Chapter I, S. 11, 
placitum 2 thus: 

_ “ The issue of the breast (3%{—nras ) isa legitimate son (atka— 
asrasa). He is one born of a legal wife. A woman of equal caste, espous- 
ed in lawful wedlock, is a legal wife ( ttef}—Dharmapaini ): and a son 
begotten on her, is a true and legitimate son and is chief in rank.” (See 
Setlur’s Book, Part I, page 30). 

Viswarupa who is an earlier commentator than Vignanes- 
wara also gives the same meaning to the terms “awrasa son” 
and ‘Dharmapatni’: 

“Lawfully wedded wife—a wife of equal caste...... ; the aurasa is 
the son begotten by him on her.” 

(Seetharama Sastri’s translation of Viswarupa, 1900 Edition, page 8). 

Thus an “aurasa son” as defined by Yajnavalkya, means 





1, 21 ML J. at 305. 
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according to Vignaneswara, Apararka and Viswarupa ‘the son 
born to a wife of an equal class’. According to Saunaka’s 
text set out in Apararka’s commentary, all other sons excepting 
‘a son by a wife of an equal class’ and an adopted son are not 
in vogue. The sons by wives of unequal classes were not in 
vogue even in Saunaka’s time or at any rate by the time of 
Apararka, who adopts Saunaka’s tèxt. 

Nilakanta, the author of Vyavahara Mayukha, seems to 
me to say that the son by a wife of an unequal class is prohi- 
bited in Kali age. 

In Chapter IV, S. 4, Nilakanta deals with the mode of 
partition. He sets out in placitum 41 the texts of Yajnavalkya 
relating to 12 kinds of sons including aurasa or Dharma- 
pathnijas already referred to by me in dealing with Apararka’s 
view. 

Then we have the following: placitum 42: 

aariat giget sera: sa: Gat gA: | 
“The awrasa, or the legitimate son born of a lawfully married wife of 
equal class, is the principal son.” 

Then in placita 43, 44 and 45, Nilakanta sets out the 
secondary sons dealt with by Yajnavalkya’s text and concludes 
in placitum 46 thus: 


saa cect atom: ga: Het wet: aA g gaa 
qR ale aay Tore | 


“All the secondary sons mentioned here, except datiaka or the adopted 


_ son, are forbidden (recognition) in the Kali age”; because we readin the 


prohibitions (in the Kaliage). “There isno acceptance as sons, of others 
than the datiaka (adopted) and an awrasa or legitimate sons.” 


This translation is from Mandlik’s “Wyavahara Mayukha 
and Yajnavalkya Smriti” (1880 edition Part II, pages 49-50). 
The texts above set out are in the same book (Part I, pages 
38-39). 

We start in verse 42, with the definition of an ‘aurasa’ as 
‘a son of a wife of an equal class’. Excepting the adopted son 
(dattaka) and the aurasa (as defined in placitum 42), there is 
no acceptance of other kinds of sons and they are all forbidden 
recognition in the Kali age. So, the son by a wife of an 
unequal class is forbidden, not to be recognised and there is no 
acceptance of him as a son. .~ 
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We must read placitum 46 along with placitum 42 and 
then we get the opinion of Nilakanta. 


Subodhini, a commé¢ntary on Mitakshara also lays down 
the rules just as Apararka and Nilakanta do as pointed out 
above. He, like them, takes the enumeration of 12 kinds of 
sons, gives the definition of an ‘ aurasa’ as a son born ofa wife 
of an equal class, then sets out the rights of the secondary sons 
and winds up by saying: 


“com at guenfae | ast g Aana, AA- 
rae, Geren F—edaacat g Fae st sees”, Ha ALT | 
ort aa “Ast gt g eal Tall aig AT: A AAN: | 
Rreranistt ata saa RA |” 


(Setlur’s Mitakshara mith commentaries thereon in Sanskrit (1912), 
Edition, page 710). . 

The above passage may be'translated as follows: 

“ All this pertains to another age (Yuga); but in Kali (age), only 
‘ouraso’ and ‘datiaka’ sons (are recognised); also pwtrika (appointed 
daughter) by reason of equality of status with an arasa, Because it is said 
in a Smriti: 

‘There is no acceptance as sons of others than the adopted son 
(dattaka) and an aurasa or legitimate son’.” 

Add to this: 

“ That the learned say that these practices must not be followed inthe 
age of Kali.” 

Even the practices of the virtuous are seen to be the same 
in the Kali age. 

Sistachara or ‘practices of the virtuous’ is a recognised 
source of Hindu law. 

In Dayakrama Sangraha of Sri Krishna Tarkalankara, a 
leading commentary on Dayabagha, we find in Chap. 1, S. 2, 
placitum 7: 

“In the present age, a widow is exclusively of the same class with her 
late husbend, since marriage with a woman of unequal class is prohibited 
during the Kali, or iron age.” 

(Setlur’s Hindu Law. Books, Part II, page 111). 

Kamalakara in Nirnayasindhu under the heading “efeqeq}R? 
or “Prohibitions in the Kali age”, says: 

“The marriage of a dwija (twice-born) with a maiden of a dissimilar 
class is prohibited in the Kali age.” (Nirnayasindhu, Nimnayasagera Edition 
1901, page 275; see also Mandlik’s Vyavahara Mayukha, Part II, page 218 
footnote). ; 
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Mr. Rajamannar drew our siento to Mr. Setlur’s Hindu 
Law Books, Part I, page 24, where Vijnaneswara is said to 
refer to anuloma marriages as actually occurring during his 
time. In Chapter. I, S. 8, placitum 2, 4t is set out thus: 

“Under the sanction of the law, instances do occur of a Brahmana 
having four wives; 2 Kshatriya, three; and a Vysia, two; but a Sudra, one. 
In ,such cases, the sons of a Brahmana born to him by women of the several 
castes shall have four shares, three, two or one in the order of these castes.” 


On a reference to the original, this translation appears to 
be clearly incorrect. The words, ‘instances do occur’ do not 
correctly translate the Sanskritexpression ‘darsitah’ ‘aferat:””. 
This passage of Mitakshara occurs while commenting upon 
Yajnavalkya’s text II, 125. Mr. Setlur seems to have taken 
this translation from Mr. Colebrooke. It is necessary to set 
out that passage to understand the author. 


“Rat i ft area are, ada fre, 
Per, RA ee |r me ANN 
qT: I 


(Setlur’s edition, page 667). 


No doubt Vignaneswara took the text of Yajpavalkya II, 
125, and wrote his commentary, that it was pointed out, that is, 
by the author Yajnavalkya that four wives for Brahmins etc., 
were pointed out, but that does not mean that at the time when 
Vijnaneswara was writing the Mitakshara he chronicles an 
existing fact. Several other commentaries like the Mitakshara 
take the above and other texts of Yajnavalkya and expound the 
meaning. All these commentators also set out those portions. 
of Yajnavalkya relating to the Niyoga practice, that of subsi- 
diary sons other than the adopted son, and that of an appointed 
daughter’s son and give their commentary, but that does not 
mean merely because the commentator for the sake of complete- 
ness of the work wrote an elaborate commentary on these 
portions of Yajnavalkya or the other Smritis that at the time 
when they were writing the commentaries, these practices were 
still in vogue. Even by the time of Manu, the Niyoga practice 
had become obsolete: He says so in fact and yet he mentions 
the practice of Niyoga and the rules relating to it. (Manu IX, 
64, 66-68). 

What is more important and more relevant to my mind is 
the fact that one at least of the commentators refuses even to 
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discuss the rights of the issue of such marriages on the ground 
that it will be a sheer waste of time. That could only be on 
the footing that it is not necessary to devote any time to a 
discussion of the rights of these persons because these institu- 
tions are no longer in vogue and it is not necessary to prescribe 
for the state of society as it was when he was writing the 
commentary. That is why the discussion in Smriti Chandrika 
seems to be of very great importance in finding out whether 
really this system of anuloma marriages had not become obsolete 
by the time he was writing. There can be only one answer. It 
seems to me clear therefore that by the time of the Nibandha- 
karas which began by about the tenth century A.D., if not 
earlier, this practice of anuloma marriages had become 
obsolete. 


Now coming to the text writers after the advent of the 
British rule, there are several treatises of various English and 


Indian writers of eminence. All these without an exception. 


state that this practice of anuloma marriage has become obso- 
lete. In the sixth, seventh, eighth and ninth editions of Mayne 
which alone are available to us this subject is dealt with in 
paragraph 89. The sixth edition is of the year 1900 and in all 
the editions it is pointed out that such marriages had become 
obsolete. In the tenth edition it is pointed out in paragraph 
124 that the rules in ancient law books regarding marriages 
between persons of different castes have long ago become obso- 
lete. Sir Thomas Strange in his Hindu Law published in 1825 
discusses it at pages 39 and 40. He winds up by saying: 

“But itis unnecessary to dwell upon these distinctions, the practice of 
such inter-marriages being considered to have been prohibited from the 
commencement of the present (the Kali) age; since when equality of tribe 
hes been ever, as it continues to be in the strictest sense, essential to legal 
marriage, though not to the legitimacy of the issue; inasmuch as, should 
one so prohibited take place, the issue would notwithstanding be legitimate.” 

It is not now contended before us that if the marriage is 
invalid the issue can be legitimate. The above passage from 
Strange written in 1825 shows that he understood that it was 
unnecessary even to dwell upon those distinctions as the system 
of marriages of persons belonging to different castes was 
considered to have been prohibited from the commencement of 
the Kali age and that equality of tribe was in the strictest sense 
essential to a legal marriage. Sir Gurudoss Banerjee in his 
work on Marriage and Stridhanam and J.C. Ghosh all say that 
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such marriages had become obsolete from the commencement 
of the Kali age. (Banerjee, 5th Edition 76-82. Ghosh’s Hindu 
Law, Volume I, 809-810). Mandlik also is of the same opinion 
(See his edition of Vyavahara Mayultha, Part I, page 218, 
footnote). Dr. Jolly also takes the same view (Hindu Law— 
Tagore Law Lectures, 1883, pages 179-181). 

Shamcharan Sircar who was one of the Tagore Law 
Lecturers, says in his Vyavastha Darpana the second edition of 
which was published in 1867, on page 656, Vyavastha, 399: 

“The marriage with a girl of a different caste is prohibited in the pre- 
sent (Kali) age.” ° 

And he relies on passages from the Vrihat Naradiya 
Purana and Aditya Purana. 

Again, in the Chapter treating of the castes of the Hindus, 
he says on page 1038, Vyavastha, 674: 

“Each of the castes or classes above mentioned is at present a separate 
or distinct tribe. Inter-marriages, between any two of these castes or 
classes, being abrogated or not being in practice, it must be concluded that 
the marriage between any two of them,if contracted, is null and void, 
and the issue of such marriage not entitled to inheritance, the same being 
considered as unlawfully born.” 

The writer says the same thing in his Vyavastha Chandrika 
Volume II, page 454, para 693 (1880 edition). 

Of these, Vyavastha Darpana relates to the law as current 
in Bengal and the Vyavastha Chandrika relates to the law as 
current in all the provinces of India; except Bengal proper. 
Thus, the institution of anwloma marriage is prohibited by the 
Nibandhakaras or commentators and also by the modern text 
writers as unsuited for this Kali age. As stated in Mayne’s 
Hindu Law, tenth edition on page 178: 

‘When Hindu writers say that certain practices have become prohibited’ 
in the Kali age, they do not merely mean that the ancient practices are now 
prohibited and are therefore no longer law. The prohibition was due toa 
new consciousness and wide disapproval, to a new usage, discontinuing Or 
abrogating the old usage.” 

Coming to the decisions, the question directly arose for 
decision before the Allahabad High Court in Padam Kumari v. 
Suraj Kumarit. There, the marriage was between a Brahmin 
male and Kshatriya female. There is no discussion in the 
judgment. Burkitt, J., says: 

‘Now whatever may have been the case in ancient times, as shown in old 
text books, I have no hesitation in saying that at the present day marriage 





`. (1906) I.L.R. 28 All. 458 
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between a Brahmin and a Chhattri is not a lawful marriage in these pro- 
vinces and that the issue of such a marriage is not legitimate.” 


Aikman, J., says: 

“Whatever may have been the case in ancient times, and whatever may 
be the law in other parts of India, I think there can be no doubt that in 
these Provinces there cannot in the present day be a lawful marriage between 
a Brahmin and a member of a different caste.” 

The question came up before the Bombay High Court in 
Bat Kashi v. Jamnadas Mansukh Raichand1, a case of a prati- 
loma marriage, that is, a marriage of a woman of a higher 
caste with a man of a lower caste. Mr. Justice Chandavarkar, 
while pointing out that a pratiloma marriage was expressly 
prohibited even by the old Smriti writers, says that an 
anuloma marriage would in the present day be invalid. The 
learned Judge begins the discussion by referring to anuloma 
marriages. After referring to various portions of Manu and 
other text writers, he points out that Yajnavalkya’s own opinion 
was against such marriages. Then, he refers to the comment 
of Vignaneswara that the text of Yajnavalkya was a prohibition 
of the marriage of a woman of the Sudra caste with a man of 
the twice-born class. He then refers to Nilakanta’s Mayukha 
which is a leading authority in the Bombay Presidency. He 
says: 

“From this gloss of the Mitakshara, from which Nilakanta, the author 
of the Vyavahara Mayukha, expresses nowhere any dissent, it is reasonable 
to infer that, according to the leading authorities on Hindu Law as recognis- 
ed in this Presidency, a Shudra wife is not permitted to a Brahmin, a 
Kshatriya, ora Vaishya. If that is so,it ıs a necessary corollary from it 
that the marriage of a Brahmin woman with a Shudre is also prohibited, 
‘This inference is supported by a‘text cited by Madhavacharya in his com- 
mentary on the Parashara Smriti, which is regarded by Hindus as an auth- 
ority of special force in these times called Kahyug. In that commentary, 
after quoting the conflicting texts on the question of marriage between 
persons of different castes, Madhavacharya concludes as follows: 

“Distinguishing the different ages, the law is clearly established by a 
Smriti, which, referring to the marriage of persons of any of the twice- 
‘born castes with persons of other castes declares: ‘the learned say that these 
practices must not be followed in the age of Kali’.” 


Mr. Justice Chandavarkar, after pointing out that if in the 
case of anuloma marriages, the marriage is invalid, it is an 
a fortiori case in the case of a pratiloma marriage, then goes on 
to say that in the case of pratiloma marriage it is not a case of 
a mere inference and that there are several texts prohibiting 
$ratiloma marriage. His view therefore is that an anuloma 





1. (1912) 14 Bom.L.R. 447, 


\ 
740 THE MADRAS LAW JOURNAL REPORTS. [1941 


marriage, is not valid, though the point did not directly arise 
before him for decision. 

The validity of an anuloma marrigge directly arose in Bat 
Gulab v. Jiwanlal Harilal. Mr. Justice Shah delivering the 
leading judgment, held that such a marriage is valid; and Mr. 
Justice Venkatasubba Rao sitting as a single Judge followed 
this decision in Ratanst D. Morarjiv. The Administrator- 
General of Madras®, Ina later decision of the Bombay High 
Court in Natha Nathuram v. Mehta Chotalal8, the decision in 
46 Bombay was not challenged and the validity of an anuloma 
marriage was upheld. There is, however, a discussion by Mr. 
Justice Patkar and he follows in the main the reasoning of Mr. 
Justice Shah ip the earlier case. It is therefore necessary to 
consider the reasoning in the 46 Bombay case. The question 
divides itself into two parts: (1) Has it become obsolete? and 
(2) if so, whether it could be revived? 


Mr. Justice Shah refers to Manu and Yajnavalkya and 
points out, quite rightly in our opinion, that Manu recognises. 
the existence of such marriages in his time and the validity 
thereof. After referring to Manu, Yajnavalkya and Vignanes- 
wara he says at page 883: 


“Thus Yajnavalkya and Vignanesware, whose opinions are binding upon 
us, do not lay down any prohibition as distinguished from disapproval of 
anuloma marriages.” 

Then, he takes up Nilakanta’s opinion as expressed in his 
Mayukha and points out that Nilakanta practically accepts the 
view as propounded in the Mitakshara. He winds up the dis- 
cussion of the texts on page 485 by saying: 

“It would thus appear that Manu and Yajnavalkya, Vignaneswara and. 
Nilakanta are agreed that the anwJoma marriages are not prohibited.’ 

Then, after ‘referring to Mr. Justice Chandavarkar’s 
reading of Mayukha, he expresses his dissent from that view 
and says: 

“Thus the argument for the appellant derives no support from the two 
principal Smritis nor from the Mitakshara and the Samskara Mayukha. How 
is then the prohibition to be inferred contrary to these opinions? The only 
ground suggested is that such marriages are obsolete afd must be taken to 
be prohibited by usage. I am unable to accept the view that because such 
marriages are obsolete they are illegal or prohibited by law. The prohibition 
must be found in the law books or in the usage having the force of law, 


1. (1921) I.L.R. 46 Bom. 871. 
2. (1928) 55 M.L.J. 478: LL.R. 52 Mad. 160 at 173. 
3. (1930) LL.R. 55 Bom. 1. 
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Such usage must be proved like any other fact. It may be that the fact of 
their being obsolete may render the proof of such usage easy ....- 1.2... 
Pop meade Gren The opinions of Manu and Yajnavalkya and Vignanesware and 
Nilakanta, if I may say so, are fairly reflected in the general attitude of the 
castes in these matters. ‘They approve of marriages within their 
respective circles, and generally speaking disapprove of marriages outside 
their circles. They donot, however, necessarily refuse to recognise the 
marriages outside their circles but extend the same toleration socially to 
those who depart from the usual rule as the Smriti writers and the com- 
mentators have extended legally to anuloma marriages ..........000.% 
But the attitude of the castes, which is stated in different modern books as 
prohibiting inter-caste marriages altogether, is generally indicative of 
nothing more than the disapproval of such marriages according to the rules 
of practice of each different caste. It does not afford a sufficient justification 
for treating as illegal what has not been prohibited but in terms contemplated 
and allowed by law.” 

Shah, J., does not, it is clear, refer to any other ancient 
text writer except Manu, Yajnavalkya, Vignaneswara and 
Nilakanta. There are a number of commentators who expressly 
prohibit these marriages and, as I pointed out, at least one of 
them goes so far as to refuse to waste any time on the discus- 
sion of the rights of the children of such marriages. Even the 
prohibition contained in Parasara Madhaviya, a work of great 
authority, being the work of a great scholar and statesman, 
which is fully set out by Chandavarkar, J., in Bai Kashi v. 
Jamnadas Mansukh Raichand}, is not even referred to by Shah, 
J. The whole of his judgment is that there is no prohibition 
in the law books. He says that the prohibition must be found 
in the law books or in the usage having the force of law. 
Evidently, if his attention had been drawn to the fact that the 
prohibition is found in the law books, his view might have been 
otherwise. Having regard to what we have set out above, we 
think it is not correct to say that there is no prohibition in the 
law books. That this institution was obsolete is recognised by 
Shah, J., when he says at page 886: 


“It seems to me that far too much weight is sought to be placed upon 
the circumstance that the amxJoma marriages are more or less obsolete.” 


His entire reasoning is contained in this, that in his opinion 
in addition to being obsolete, there must be a prohibition 
contained in the law books or in a usage having the force of 
law. Such a prohibition is contained in the commentaries 
above referred to even if such a prohibition is necessary. i 
$$$ 

1. (1912) 14 Bom.L.R. 547. 
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As observed already, it is conceded that Manu, at any 
tate, while disapproving of such marriages, recognised 
the enistence of these marriages and made rules for the 
performance of the marriages and the like. Yajnavalkya 
in unmistakeable terms says that his own opinion is against 
the validity of such a marriage. Then, no doubt, he gives 
what, according to him, was the share of the son of a Sudra 
wife; but, that, personally he prohibits them, can admit 
of no doubt. Mitakshara simply comments on the various 
portions of Yajnavalkya and it has not given any independent 
opinion of its own. And Mayukha as shown already is against 
the validity of such marriages on the ground of its being 
obsolete. The passages from Nilakanta set out above were 
evidently not brought to the notice of Chandavarkar, J., and 
Shah, J. Therefore, Chandavarkar, J., is, we think, though ’ 
not on the ground mentioned by him, quite justified in saying 
that Nilakanta’s opinion is also against the validity of sucha 
marriage. 


Coming to the judgment of Mr. Justice Venkatasubba Rao 
in Ratansi D. Morarji v. Admintstrator-General of Madrast 
we must point out that after referring to Bat Gulab v. 
Jiwanlal Harilal, he says that even Chandavarkar, J., in Bas 
Kashi v. Jamnadas Mansuk Raichand’, took the view that 
anuloma marriages are valid. This, we point out with great 
respect, is erroneous. Venkatasubba Rao, J., says at page 173: 

“ Chandavarkar, J., in Bai Kashi v. Jomnadas*, after an examination of 

the Smritis and the commentaries, also arrives at the conclusion that 
anuloma marriages are valid.” 
. Then, he says that he was prepared to follow the decision 
in 46 Bombay and 14 Bombay Law Reporter and to decide that 
an anuloma marriage was valid. There is no independent 
discussion of his own. His judgment is therefore vitiated by 
his misunderstanding of what Chandavarkar, J., decided in 14 
Bombay Law Reporter. 

Then coming to the decision in Natha Nathuram v. M ehta 
Chotalal#, Shingne, J., points out at page 17: 


u The correctness of the decision in Bat Gulab’s case, was not challeng- 
ed on behalf of the plaintiff.” 
a 
1, (1928) 55 M.L.J. 478: I.L.R. 52 Mad. 160. 
2. (1921) IL-R.46 Bom. 871. 3. (1912) 14 Bom L.R. 547. 
4. (1930) LL.R. 55 Bom. 1. 
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Therefore, Shingne, J., did not think it necessary to go 
into the various texts of Hindu Law on the point and stated 
that his learned brother had considered them. Patkar, J., who 
delivered the leading judgment does not add materially to the 
discussion of Shah, J., in Bai Gulab v. Jiwanlal Hiralal. Like 


Shah, J., he refers to Manu and Yajnavalkya. Then, his 


attention was drawn to the opinion expressed in Mayne’s Hindu 
Law, 9th Edition, pages 108 and 785: 

“ That marriages between persons of different castes are obsolete, and a 
son born of such marriage would be illegitimate.” 

Dealing with ithe says at page 9: 

“ Shah, J„ in Bat Gulab’s case’, was unable to accept the view that 
because such marriages are obsolete, they are illegal or prohibited by law, 
and held that the prohibition must be found in the law books, or in the 
usage having the force of law, and such usage must be proved like any 
other fact.” 

Then, he wound up this part of the judgment by reterring 
to Shah, J.’s opinion, that the attitude of the castes which is 
stated in different modern books as prohibiting inter-caste 
marriages altogether, is generally indicative of nothing more 
than the disapproval of such marriages according to the rules 
of practice of different castes and that it does not afforda 
sufficient justification for treating as illegal what was not 
probibited but in terms contemplated and allowed by law. We 
have sufficiently dealt with the opinion of Shah, J. It therefore 
appears that the view of Shah, J., is vitiated by his omission 
to refer to those commentators who expressly prohibit these 
marriages and who even refuse to discuss the rights of the issue 
of such marriages and also by what we consider is an errone- 
ous view of the law when he says that when an institution is 
shown to be obsolete, the party must also go further and show 
that there is an express prohibition against such an institution 
in some law books or that it was prohibited by usage having 
the force of law. It may be difficult to arrive at the conclusion 
that a particular institution like an anuloma marriage or the 
practice of Niyoga or that of an appointed daughter’s son is 
obsolete. But¥once you come to the conclusion that they are 
obsolete, it is difficult to postulate a further condition that the 
act questioned should, in addition to being proved to be 
obsolete, also be shown to have been expressly prohibited in the 
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law books or that it is contrary to a usage having the force of - 
law. : 


In systems of jurisprudence where there is a law-making 
body such asa Parliament, there is ho such thing asa law 
becoming obsolete. However long it may be before it is pif 
into force or enforced, once a law is enacted, it is always a law 
and it continues to be the law until it is repealed by a later 
statute. But so far as Hindu law is concerned, it was never 
the subject of any legislative enactment. It is the growth of 
several ages and the Smriti writers and the commentators 
prescribe what, according to the needs of the society as it 
existed in their times, was necessary for regulating the rela- 
tions between the various members of that society. As is clear 
from the various differences between the Dayabagha and the 
Mitakshara school, the Hindu Law did not stand still but was 
moulded to the needs of the particular age and was developed 
from time to time. As pointed but by the Judicial Committee 
in the 40 Bombay case already referred to, Hindu law did not 
stand still. The further growth of the Hindu law was 
arrested by the advent of the British rule and now further 
changes have to be made by the Legislature. In fact, the 
Legislature has enacted Act III of 1872and amended it in 1923 
to suit the requirements of the changed conditions. If further 
changes are felt necessary, we can only look to the Legislature. 


In addition to the commentators to whose opinions I have 
just referred, we have the writings of certain travellers who 
visited India some centuries back. They have noted what they 
observed to be the customs and practices of the country. We 
shall refer to them only for the purpose of showing that during 
the time when they visited India the system of anuloma 
marriage was not in vogue or rather that marriages within 
the caste were very strictly’ observed. Reference to 
these writings is necessitated by a vehement argument put 
forward on behalf of the respondents that the practice df 
anuloma marriage has not in fact become obsolete. It is urged 
by Mr. Rajamannar that marriages between the members of 
different castes are unusual and would occur only once ina way. 
He also says that all the cases which occur do not come to 
Court and that from the mere fact that we have not very many 
instances where the question has been dealt with by Courts of 
law, it ought not to be taken that the institution itself became 
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obsolete. He says that there is no ‘evidence in this case to 
show that it was obsolete. It is with a view tọ meet this 
argument that we think it necessary to refer to the writings of 
some of'these travellers.” 


"Yuan Chwang came from China and visited India in the 
early part of the 7th century (629-645 A.D.). A work of 
his travels has been edited by Mr. J. W. Rhys Davids and 
Dr. Bushell and published by the Royal Asiatic Society. On 
page 168 of this book the following account is given: 

“These four castes form classes of various degrees of ceremonial 
purity. The members of a caste marry within the caste, the great and the 
obscure keeping apart.” 

The Editor referring to the original wording in Chinese 
says: 

“ What our author states seems to be clear and simple. Marriages take 
place within a caste and a Vaisya man, for example, may marry any Vaisya 
maid. And he will marry no other......... But though a man might 
espouse any maid of his caste, the rich and the great married among them- 
selves, and the poor and the obscure kept to themselves in their marriages.” 
{“ On Yuan Chwang’s Travels in India 629-645, A. D.” by Thomas Watters, 
1904, Edition, pages 168-169.) 

Then we have a chronicle of what Alberuni, a traveller 
from Persia observed during his visit between 997 and 1030 A.D. 
Dr. Edward C. Sachau has published an English translation of 
this traveller’s book. Of Alberuni, Romesh Chundar Dutt in 
his work on “A History of Civilization in Ancient India”, 
Volume II, page 318 says: 

“ But it is always a gain to see ourselves as others see us, and we pro- 
pose in the present chapter to draw a similar sketch of Hindn civilization at 
the commencement of the Modern age, from materials supplied to us by a 
cultured and large-hearted foreigner, Alberuni, who wrote in the eleventh 
century.” 

In Dr. Sachau’s edition of Alberuni, we find in Chapter 
LXIX the following passage in Volume II, page 156: 


. “In our time, however, the Brahmans, although it is allowed to them, 
never marry any woman except one of their own caste.” 


R. C. Dutt referring to this passage of Alberuni says on 
page 323: 


“ Every man of a particular caste could, under the ancient law, marry a 
woman of his own caste, or one of the castes below his. But this practice 
had fallen into disuse; caste had become more rigid, and in our time, 
however, the Brahmans, although it is allowed to them, never marry any 
woman except one of their own caste”. (Chapter LXIX). 

94 
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Sir Thomas Roé iñ his Journal “Voyage into the East 
ee says: 

“ This people marry into, and consequently still keep in their own tribes, 
sects, occupations and professions; for instasce, all Brahmins (which are 
their priests, the sons of all which are priests, likewise) are married to 
Brahmins’ daughters.” (The Travels of Sig. Pietro, printed in 1665 (Madras , 
University Library), page 434). 


Francois Bernier in his “Travels in the Moghul Empire,” 
translated and published by Archibald Constable and re-edited 
by Vincent Smith says on page 325: 


“ These books enjoin that the people shall be divided, as in fact they are 
most effectually, into four tribes, (Tribus) ; first, the tribe of Brahmans, or 
interpreters of the law; secondly, the tribe of Quetterys or warriors; thirdly 
the tribe of Bescue, or merchants and tradesmen, commonly called Bany— 
anes; and fourthly, the tribe of Seydra or artisans and labourers. These 
different tribes are not permitted to intermarry, that is to say, a Brahman is. 
forbidden to marry a Quetiery and the same injunction holds good in regard 
to the other tribes.” 


That is what Bernier observed in his travels between 
1656-1668 A. D. 

Steele in his ‘Law and Custom of Hindoo castes within the 
Dekhun Provinces subject to the Presidency of Bombay’, 
dealing with marriages in Chapter III which is headed “Exist- 
ing Customs—Marriage”, says, “the parties must be of the 
same caste”. (Page 163 of the edition of 1868). Steele 
published his first edition in 1826. I hold therefore that an 
anuloma marriage is invalid. 

I agree that the question of maintenance on the footing 
that there was no marriage between the first plaintiff and 
Janakiramamoorthy cannot be gone into in this suit and that 
the appeal should be allowed with costs in this Court. 

K. S. Appeal allowed. 

PRIVY COUNCIL. 
(On appeal from the High Court of Judicature at 
Fort William in Bengal). 

PRESENT :—-LORD ATKIN, LORD THANKERTON AND SER 
GEoRGE RANKIN. 

Maharaja Sris Chandra Nandy and 


others .. Appellants* (Defen-~ 
dants) 


v. 
Rakhalananda Thakur and others .. Respondents (Plaintiffs). 





*P.C. Ap No. 13 of 1939. i lith November, 1940. 
Bengal Appeal No. 1 of 1938. i 
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Evidence Act (I of 1872), Ss.2 (1) and 32—Question whether X esta- 
blished certain deities and granted britti charging it on his estate—Evidence 
of tradition in the family—Not admissible as itis hearsay evidence—Noi to 
be admitied as likely to throw dight on an issue. 

Where the question is whether a person had established certain deities, 
had granted some brit# in perpetuity and had made it a charge upon his’ 
estate, evidence of tradition in the family concerning the same will be hear- 
say evidence not admissible under S. 32 of the Evidence Act. 

The provisions of the Evidence Act purports to contain the whole law 
on evidence and are imperative. It is not open to any Judge to exercise a 
dispensing power, and admit evidence not admissible by the statute because 
to him it appears that the irregular evidence would throw light upon some 
issue. 

Maharaja Srish Chandra Nandi v. Rakhalonaonda Thakur, (1937) 41 C.W. 
N. 1103: 65 C.L.J. 520, reversed. 


Appeal from a decision dated 19th May, 1937, of the High . 


Court of Judicature at Fort William, Bengal (Guha and Mitter, 
JJ.) affirming a decree of the Additional District Judge, 24 
Parganas in favour of the plaintiffs, the present respondents. 

The facts appear fully from their Lordships’ judgment. 

J. Millard Tucker and W. Wallach for Appellants. 

Sir Thomas Strangman and C. Bagram for Respondents, 

11th November, 1937. Their Lordships’ judgment was 
delivered by 

Lord ATKIN.—This is an appeal from the High Court of 
Judicature at Fort William in Bengal who affirmed a decree of 
the Additional District Judge, 24 Parganas, in favour of the 
plaintiffs, the present respondents. The plaintiffs are a distin- 
guished family of Brahmin priests, Thakurs of Srikhanda: and 
their claim is for a declaration that they are entitled to a charge 
on the Kasimbazar Raj Estate represented by the defendants for 
an annual britti of Rs. 4,000 payable by half-yearly instalments 
and for a money decree for arrears amounting to Rs. 13,260. 
The defences to the suit are in substance that the ‘plaintiffs never 
had a legal right to the britti, and that in any event it was not 
charged upon the estate. These issues were raised in the 
proceedings and have been decided in favour of the plaintiffs in’ 
both Courts. The history of the claim begins with the founder 
of the Raj fortunes, one Krishna Kanta Nandy. He appears 
to have been a Hindu of comparatively humble origin who by 
his abilities attracted the attention of Warren Hastings, became 
his Diwan, and died in the year 1778, proprietor of large 
possessions in about twelve different districts and in Calcutta.’ 
After his death, his son Loknath appears to have been given 


Lord 
Atkin. 
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the title of Maharajah of Kasimbazar by Warren Hastings, and 
the property to which he and his descendants have succeeded is 
known as the Kasimbazar Raj Estate. The case of the plaintiffs 
is that Krishna Kanta Nandy-established two deities Radha- 
govinda and Lakshminarayan at Shrikhanda, the plaintiffs’ 
home, and granted the plaintiffs a britti of Rs. 4,000 for the 
worship of the two deities; and at the same time charged his 
Raj estate with the payment of the britti. The plaintiffs and 
their successors, it is said, became the gurus of Krishna Kanta 
Nandy and his family and its successors: they have conducted 
the worship and service of the deities ever since. 


The learned Assistant District Judge found that the 
plaintiffs had established the whole of their case. A permanent 
grant of britti was made by Krishna Kanta Nandy who had 
established at the home of the plaintiffs the two deities and 
provided the britti for securing their service and worship. To 
secure the permanent payment he had charged it upon the 
estate. The learned High Court Judges were not able to find 
that Krishna Kanta Nandy had established the deities, but they 
concurred in the finding that he had made a permanent grant, 
and had charged it upon the Kasimbazar estate. Their Lord- 
ships are of opinion that no evidence was given sufficient to 
support these findings, As they will point out later, both Courts 
erred in admitting as valid evidence of tradition given by and 
on behalf of the plaintiffs: and when the admissible evidence is 
considered there is none to justify the finding of a permanent 
grant or of a charge. The evidence establishes the following 
facts: that from the time of Krishna Kanta Nandy the sum of 
Rs. 4,000 has been paid annually to the plaintiffs and their 
successors as britti: that they have continuously conducted the 
worship and service of the two deities: and that until about the 
year 1897 such worship was conducted on behalf of the holder 
of the Raj and that the plaintiffs were the gurus of his family, 
The succession of the Raj family is relevant. Krishna died in 
1778 and was succeeded by his son Loknath who first received 
the title of Maharajah. There is nothing to indicate that this 
is an impartible estate. Indeed, what little evidence there is on 
the point indicates the contrary, but in fact there only appears 
to have been one person at a time entitled in the line of des- 
cent. Loknath was succeeded by Harinath who died in 1832, 
who was succeeded in turn by his son Krishnanath, who died in 
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1844 without issue. His widow Rani Swarnamayi succeeded 
to the estate and possessed it for over 50 years until her death 
in 1897. . 


On her death the estate reverted to Krishnanath’s mother 
Rani Hari Sundari. She, who must have been a very old lady 
at the time, in the same year, transferred her interest to the 
next successor Manindra Chandra Nandy, the son of her 
daughter Gobinda. The estate thus passed out of the direct 
male succession. Manindra had for his gurus another family. 
the Thakurs of Jogeswardi, and had family deities other than, 
Radhagovinda and Lakshminarayan. In 1923 Manindra 
Chandra Nandi executed a trust deed in favour of the firm of 
Ogilvy Gillanders & Co., and certain named trustees with the 
object that the firm should raise a loan for the Maharajah of 
£675,000 and pay off certain scheduled incumbrances and un- 
secured liabilities. The bulk of the Raj estate’-was assigned to 
the trustees by way of mortgage or trust to keep down the 
necessary charges, and create certain reserve funds including a 
sum of three lacs which the Maharajah estimated would be 
sufficient for his personal household expenses. The Maharajah 
covenanted inter alia that the property was free from all incum- 
brances other than those mentioned in Sch. 4 to the deed which 
did not include the charge now alleged to exist. In February, 
1929, on the application of the Maharajah Manindra the estate 
was taken under the management of the Court of Wards by 
whom it is now managed subject to the provisions of the deed 
of trust of 1923. In 1929 the Maharajah Manindra died and 
was succeeded by the present Maharajah Sris Chandra Nandy 
On 10th April, 1929, the plaintiffs presented a petition to the 
General Manager of the Kasimbazar Raj Ward’s Estate 
alleging that they had been receiving for generations from the 
estate an annual annuity allowance of Rs. 4,000, that they had 
been spending the said allowance as well as their own income 
towards the worship of several deities and other acts of piety: 
and asking for the payment of one year’s arrears. It may be 
noticed that in this letter there is no suggestion of the esta- 
blishment by Krishna Kanta Nandy of the two specified deities, 
or of a permanent grant by him, or of the creation of any 
charge. This request was refused by the Manager of the Court 
of Wards and on 28th June, 1929, the Maharajah Manindra 
wrote to him having been told by the plaintiffs of the refusal. 
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- Kasimbazar Rejbari, 
The 28th June, 1929. 
My dear Mr. Burrows, ' 
Ihave read your letter No. 575ES/16-1)8 dated the 4th May, 1929, (a 
copy of which was forwarded to me) as also another letter No. 1565ES dated 
the 15th June, 1929, (shown to me) sent in reply to the letters of Srijut 
Rekhalananda Thakur of Shrikhanda. 

The annual Britti payable to our spiritual guides, the Thakurs of Shri- 
khanda amounting to Rs. 4,000 (Four thousand) has been paid by the Raj 
family of Kasimbazar from generation to generation, and I have been pay- 
ing it all along during my management. 

During Mr.Lyall’s administration as he did not- like to meddle with 
Religious and Spiritual matters, he left the matter with me of course leaving 
sufficient fund in my hands. 

It is not of the nature of personal charity but has always been regarded 
as a charge upon the estate. I have nothing to say regarding your decision. 
You may hold it or alter it if there be good reason for doing 90, but this 
Britti in my opinion, is legally enforceable against the Kasimbarar Raj 
Estate. 

In this connexion I would like to refer you to my letter No. 1/XII4/3-G 
dated the 19th April, 1929, in which I mentioned the recurring permanent 


- grants which in addition to other commitments I am bound-to make namely, 


1. To spiritual guides of Shrikhanda and Jageswardihi, 2. Debkarjfya and 
Debsheba &c. and to my letter to the Secretary, Board of Revenue dated 
the Zod February, 1929, with statements therewith attached, a careful peru- 
sal of which will clearly convince you that the above demand is a charge _ 
really upon Kasimbarar Raj Estate and incidentally upon me as proprietor 
of the Estate and not in my personal capacity. 

The following is an extract of the relevant portion of my letter to 
Mr. Fawcus, Secretary, Board of Revenue dated the 2nd Febrnary, 1929, for 
your casy reference. ' 

“ I should like to state however in this connexion that whereas I have 
these additional sources of income which are not covered by the trust deed I 
have at the same time additional demands on me for Debkarjya and Britti for 
spiritual guides and Brahmain Pundits and the maintenance of educational 
inatitutions which have been recognised by the family from generations 
Past.” 

T shall be glad if you will consider all the facts relating to this matter 
and recommend to the Court for acceptance of the charge of paying 
Rs. 4,000 annually to the Thakurs of Shrikhanda whichis in reality a charge 


-on the Kasimbazar Raj Estate. 


Yours sincerely, 
Manindra Chandra Nandy. 


L. B. Burrows, Esqr. B-A., 
Manager, Kasimbazar Raj Wards’ Estate, 
2-1, Russell Street, Calcutta. 
So far from regarding this letter as proof of a legal 
charge, their Lordships are of opinion that it tends to negative 
such a claim. The Maharajah is obviously seeking to limit hi, 
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personal liabilities: and is treating the continual payment of this 
britti as an instance of the 

“additional demands on me for Debkarjya and tritti for spiritual 
guides and Brahmin Pundits gnd the maintenance of educational institutions 
which have been recognised by the family from generations past.” 

It seems obvious that the continuous recognition is to him 
another way of saying it has always been regarded as a charge 
upon the estate. It would not be suggested that the other 
“additional demands” in which this claim is included involved 
legal charges upon the property. It seems obvious the letter of 
the Maharajah, written in the circumstances set out in the letter, 
could not possibly outweigh the express covenant in the deed of 
1923 that there were no incumbrances other than those 
scheduled. In.the result therefore there is no evidence at all of 
the establishment of the deities by Krishna, of any permanent 
grant by him of the britti, or of the creation of any charge 
upon any property. It is very significant that though the plain- 
tiffs appear to have very complete records of their transactions 


from early times no document is produced making or evidenc- 


ing the grant or charge: and this alone is sufficient to cast 
doubt upon the claim. 


Moreover, while it would not be unusual to assign parti- 
cular lands as the source from which britti was to be paid and 
in this sense create a charge, it would seem to their Lordships 
very improbable that a vast estate should be charged as a whole 
with the payment of Rs. 4,000 a year. Their Lordships are 
not prepared to say thata valid charge could not be created 
upon what could be defined to be the whole of a man’s property, 
at the date of the charge. In the present case it should be 
noticed that not only is the charge claimed and decreed a charge 
upon the estate as it at present exists; but it has been decreed 
without any condition that the families of the grantor or the 
plaintiffs should continue to exist, or that the plaintiffs should 
continue to perform the service and worship, sheva and puja, of 
the two named deities. This defect in the decree was admitted 
by counsel for the respondents who submitted an amended 
form of decree which would remedy the mistake. But for 
present purposes the point is the difficulty the plaintiffs are in, 
in establishing any grant or charge with any sufficient certainty. 
Naturally, if the continuous payments could not be explained 
without asserting some legal origin which would create the 
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tights claimed, any. Court would feel inclined to presume 
the necessary legal origin. 

But, in the present case, there are no facts which require 
a presumption of any lost grant either «for the permanent gift 
of the britti or still less for it being constituted a charge. It 
appears to their Lordships the natural inference from the 
known facts that the original founder of the estate granted 
the britti in his lifetime: and that his successors from pious 
motives continued the grant to the plaintiffs’ successors who 
continued to be the family spiritual guides, and served and 
worshipped the family gods. Without assuming any legal 
obligation it would in the circumstances have been strange if 
the britti had not been continued. The learned trial Judge 
working backwards, as it would seem from the fact that the 
payment was continued for several generations, has imputed to 
the founder the intention that it should continue for all those 
generations; and has so drawn the inference that he did in 
fact grant a permanent britti; and took steps to secure its 
permanence by creating a charge, the uncertainty of the terms 
of which their Lordships have already discussed. 


The trial Judge, it is true, found that Krishna Kanta 
Nandy established the deities. The High Court have found 
that it would not be safe on the evidence to hold that the plain- 
tiffs had established the case that the two deities were so 
established. Nevertheless they go on to say that they cannot 
express the definite opinion that the trial Judge was not right 
in his inference that the deities were so established. This con- 
clusion appears to involve some confusion of thought. If it 
was not safe from the evidence for the appellate Court to draw 
a particular inference it was not safe for the trial Judge to 
draw the inference. Not safe, must mean that there is not 
evidence from which the inference can reasonably be drawn. 
There are cases in which evidence is so well balanced that an 
inference either way can reasonably be drawn. In such cases 
the appellate tribunal may select the inference they choose: but 
they can have no equal choice between an inference that is safe, _ 
and one that is unsafe. 


But the conclusions of the two Indian Courts are not 
based solely on the evidence of which the substance has been 
stated above and which their Lordships have held to be insuff- 


‘cient. Both Courts relied on the evidence of some of the plain- 


A 


? 
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tiffs’ witnesses speaking of a tradition in their family, that 
Krishna Kanta Nandy had established the two deities, had 
granted the britti in perpetuity and had made ita charge upon 
the estate. Obviously thjs is hearsay evidence, and it is equally 
clear that it is not one-of the classes of hearsay evidence 
admissible under the provisions of S. 32, Evidence Act. - 


The members of the High Court recognized this but they 


made a statement as to the law of evidence which their Lord- 


ships feel bound to state is entirely erroneous. They say: 


“Tt is to be noticed in this connexion that S. 2 (1), Evidence Act, repeals 
the whole of the English common law on evidence so far as it was in force 
in British India before the passing of the Evidence Act, and that provision 
of the law in effect prohibits the employment of any kind of evidence not 
specifically authorized by the Act itself.” 


This is of course correct. But theyecontinue: 


. “It must be recognised however, that the principle of exclusion adopted 
by the Evidence Act should not be applied so as to exclude matters which 
may be essential for the ascertainment of truth.” 


It seems to their Lordships essential in the interests of the 
administration of justice in India that this mode of regarding 
the law of evidence should emphatically be stated to be unsound. 
What matters should be given in evidence as essential for the 
ascertainment of truth it is the purpose of the law of evidence 
whether at common law or by statute todefine. Once a statute 
is passed which purports to contain the whole law it is impera- 
tive. It is not open to any Judge to exercise a dispensing 
power, and admit evidence not admissible by the statute because 
to him it appears that the irregular evidence would throw 
light upon the issue. The rules of evidence, whether contained 
in a statute or not, are the result of long experience choosing 
no doubt to confine evidence to particular forms, and therefore 
eliminating others which it is conceivable might assist in arriv- 
ing at truth. But that which has been eliminated has been con- 
sidered to be of such doubtful value as on the whole to be more 
likely. to disguise truth than discover it. It is therefore discar- 
ded for all purposes and in all circumstances. To allowa 
Judge to introduce it at his own discretion would be to destroy 
the whole object of the general rule. There is therefore no 
such principle as is suggested in the passage now under discus- 
sion. 

At the same time their'Lordships wish to make it clear 
that apart from any rule of law the evidence in question so far 
from leading to the ascertainment of truth in fact for the 

95 
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reasons already given leads away from it. It is not remarka- 
ble thatthe learned Judges who gave leave to appeal in this 
case did not conceal some uncertainty as to the correctness of 
this part of the judgment. Their Lgrdships do not think it 
necessary to discuss at any length mferences drawn by both 
Courts from the absence of evidence by the defendants of the 
contents of their own books. They do not think that in the 
circumstances the comments are well founded. In the result 
therefore their Lordships are of opinion that this suit fails, and 
that the appeal should be allowed and the suit dismissed. 
Their Lordships will humbly advise His Majesty accordingly. 
They notice however that the late Maharajah Manindra clearly 
regarded the payment of the britti as being a personal obliga- 
tion of his, and it would seem to follow in their opinion that 
the Court of Wards would be justified in making payment of 
the arrears up to the time of his death to the plaintiffs. This 
is not however a matter for decree in this suit. The respon- 
dents must pay the costs in the Indian Courts and of this 
appeal. 

Solicitors for Appellants: Solicitor, India Office. 

Solicitors for Respondents: W. W. Box & Co. 

K S. Appeal alowed, 


— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: —SIR ALFRED HENRY LIONEL LEACH, Chief 
Justice, AND MR: JUSTICE KRIsHNASWAMI AIYANGAR, 
P. Venkatasubbiah Chetty and others. Appekants* (Respon- 
denis 1 to 4—Defen- 
danis 1 to 4.) 
v. 

The Jumma Mosque, Cutchery Road, Respondents ( Appellant 
Mylapore, Madras by its Muttavalli and Sth Respondent— 
C. Khadar Mohideen Sahib and H. Plaintiffs and Sth De- 
Abdul Aziz Sahib and another. dant.) 


Evidence Act (I of 1872), S.32 (3)—Statement by a dead person—Hts 
pecumary interest affecited—Admissible after his death—Morigage deed of 
the year 1873—Condition that property should belong to mortgagee if not 
redeemed within a certain period mentioned—Whether enforceable. 

Sub-cl. (3) of S. 32 of the Evidence Act read with the opening words of 
the section is to the effect that a statement made by a person who is dead is 





* L.P.A. No. 33 of 1939. 20th November, 1940- 
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admissible in evidence when the statement is against his pecuniary or pro- 
prietory interest. 


Where the mortgagor, who was the superintendent of 2 mosque, mort- 
gaged certain properties helding himself out to be their owner, and 
subsequently in 1874 a suit was brought for removing him from office on the 
ground of improper alienation by him of the properties of the institution, 
and a compromise decree was passed declaring that certain properties 
belonged to the mosque—the decree being in effect a statement by the mort- 
gagor against his proprietary interest, that the mosque was the owner of 
the properties—such decree, though it cannot affect the mortgagee, will be 
admissible in evidence in a suit brought after the death of the mortgagor by 
the trustees of the mosque for the redemption of the mortgage, to prove 
that the mosque had the equity of redemption in the suit properties, which 
admittedly were within the area of the properties covered by the compromise 
decree. 


A mortgage of the year 1873 should be taken to be governed by the law 
relating to mortgages in Madras then prevailing and a condition in the deed 
conferring a right on the mortgagees that the property should become theirs 
unless redeemed within two years, could not be enforced. 


Appeal under Cl. 15 of the Letters Patent against the judg- 
ment of the Hon’ble Mr. Justice Patanjali Sastri dated 4th 
April, 1939, and passed in C.C.C. A. No. 50 of 1937 preferred 
against the decree of the Court of the City Civil Judge (Addi- 
tional) Madras in O.S. No. 688 of 1935. 

K. Bhashyam Atyangar, M. S. Venkatarama Atyar and 
V. Ganapathi Atyah for Appellant. 

K. V. Krishnaswami Atyar, T. E. Ramabhadrachariar and 
A, Rajabahadur Mudaliar for Respondents. 

The judgment of the Court was delivered by 

The Chief Justice —This is an appeal under CL 15 of the 
Letters Patent. The suit out of which it arises was filed in the 
City Civil Court by the trustees of the Jumma Masjid in 
Cutchery Road, Mylapore, Madras for the redemption of four 
mortgages. The mortgaged properties consisted of two blocks. 
The first block was mortgaged by a deed executed on the 14th 
February, 1873. A- part of the second block was mortgaged 
on the 9th February, 1850, another part on the 28th January, 
1860, and the remainder of the block on the 19th December, 

` 1864. The City Civil Court Judge held that the trustees had 
not proved that the properties belonged to the mosque. He also 
held that the suit was barred by the law of limitation in so far 
as it concerned the mortgage of the properties in the first block. 


The result was that the suit was dismissed with costs. The. 


trustees appealed to this Court and their appeal was heard by 
Patanjali Sastri, J., who disagreed with the trial Court on the 
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question of ownership and held that the trustees were entitled to 
redeem the properties comprised in the second block. With 
regard to the mortgage of the first block the learned Judge 
agreed with the trial Court that the law of limitation barred 
the trustees’ claim. The first, second, third and fourth defen- , 
dants, who are the successors in interest of the mortgagee of 
the properties comprised in the second block, have appealed 
against the finding of the learned Judge that the trustees are 
entitled to redeem. The trustees have filed cross-objections, 
challenging the decision of the learned Judge that the law of 
limitation has destroyed their right to redeem the mortgage of 
the first block. 


All the mortgages were created by one Ghulam Hyder, who 
was the superintendent of the mosque at that time. In mortgag- 
ing the properties he held himself out to be the owner. In 1874 
a suit was filed in this Court by one Hafiz Sadrool Islaam Khan 
on behalf of himself and other members of the Muhammadan 
community of Mylapore against Ghulam Hyder for a decree 
removing him from the office of superintendent. It was alleged 
that he had wrongfully alienated properties belonging to the 
trust. This suit was compromised and the decree which was passed 
in accordance with the terms of the compromise declared that 
certain properties belonged fo the mosque. The’area of these 
properties was defined and it is admitted that within the area 
fall the properties now in suit. Another suit was filed in this 
Court in the year 1892, which also ended in a compromise and 
a further declaration that the properties with which the suit is- 
concerned belonged to the mosque, but Ghulam Hyder was not 
a party to the second suit. His son was a party, but the suit 
as against him was withdrawn. 


The question which the Court is called upon to decide with. 
regard to the properties in the second block is whether there is 
evidence that the properties belong to the mosque, that is 
evidence which is admissible in a Court of law and sufficient 
for proof. Before the respondents can be allowed to redeem ` 
the mortgages they must, of course, show title. Owing to the- 
lapse of time the respondents are not in a position to trace the 
history of the properties and they are driven to relying on the 
compromise and the decree which followed it in the suit filed in 
1874. Patanjali Sastri, J., held that the decree passed in that 
suit was in itself sufficient for the respondents’ purpose. He 
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relied on the decision of this Court in The Secretary of State for 
India in Council v. Syed Ahmad Badshal. The appellants 
contend that the decree is not sufficient for the purpose of 
proving the respondents” title. They maintain that no admission 
made by the mortgagor after the mortgages had been created 
can bind them. 

We are unable to agree with the learned Judge that The 
Secretary of State for India in Council v. Syed Ahmad Bad- 
shal, has application here. In that case a Full Bench of this 
Court held that a judgment in a suit which does not operate as 
res judicata can be used as a piece of evidence on the question 
of title. The suit was concerned with a claim to an office in a 
Muhammadan institution, and the question was in no way 
analogous to the question now under discussion. 


It is well settled that a statement or an admission made by , 


a person cannot affect a title previously created by him. To 
use the words of Lord Denman, C. J., in Doe v. Webber, a 
person who has parted with his interest in property cannot 
divest the right of another claiming under him by any statement 
which he may choose to make. This principle has been accepted 
in India and there is nothing in the Indian Evidence Act which 
throws any doubt on the power of the Court to apply it. Basing 
his argument on this principle Mr. Bashyam Aiyangar, on 
behalf of the appellants, has contended that Ghulam Hyder’s 
admission that the properties in suit belonged to the mosque 
must be ignored entirely. It would have to be ignored if the 
compromise decree in the suit of 1874 adversely affected the 
position of his clients, but that is not the case and the principle 
therefore does not apply. 

There has been a great deal of discussion on the ques- 
tion whether the decree in the suit of 1874 amounts to an 
admission within the meaning of S. 18 or S. 19 of the 
Evidence Act, but it is unnecessary to decide whether either 
of these sections has any application. It may be taken for 
the purposes of this case that neither section applies, but 
this does not mean that the decree in the suit of 1874 
cannot be admitted in evidence. We are of the opinion 
that the decree can be admitted in evidence under S. 32. Once 
it is admitted it is admitted for all purposes and we consider 


1. (1921) 41 M.L.J. 223: I.L.R. 44 Mad. 778 (F.B.). 
2 (1834) 1 Ad. & E. 733: 110 E.R. 1387. 


Venkata- 
subbiah 
Chetty 
U. 
Mowat 
osque, 
Mylapore. 
Leach, 'CJ 
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i) 

that it establishes the title of the mosque to the properties in 
suit. Sub-cl. (3) of S. 32 read with the opening words of the 
section is to the effect that a statement, made by a person who 
is dead is admissible in evidence when the statement is against 
his pecuniary or proprietary interest. Ghulam Hyder is dead 
and the decree is in effect a statement by him that these pro- 
perties belong to the mosque, a statement which was against his 
proprietary interest. His statement cannot, however, affect the 
interests of the mortgagee or of the mortgagee’s successors in 
interest, and therefore so far as they were concerned the decree 
must be taken to be merely an admission by Ghulam Hyder that 
the mosque was entitled to the equity of redemption in the pro- 
perty. But this is sufficient to entitle the respondents to succe- 
ed, as Ghulam Hyder knew the true position and there is no 
evidence in contradiction. This finding disposes of the appel- 
lants’ case. 


Turning now to the cross-objections the position is this. 
The mortgage of the 14th February, 1873, provided that unless 
it was redeemed within a period of two years the property, 
should become the absolute property of the mortgagees, Meera 
Sahib and Ali Ibrahim. The mortgagor failed to redeem. 
Meera Sahib died before the 2nd February, 1880. On that 
date the son of Meera Sahib, who represented his deceased 
father, and Ali Ibrahim sold the property to one Nagayya 
Chetti. As the property had not been redeemed within the 
period allowed by the deed for redemption the vendors regard- 
ed themselves as the absolute owners. The appellants now 
stand in the shoes of Nagayya Chetti. The question is 
whether the deed of the 2nd February, 1880, amounts to a 
transfer of the property within the purview of Art. 134 of the 
Limitation Act. If it does amount toa sale of the whole 
interest in the property, not merely a transfer of the mortga- 
gees’ interest, admittedly the article has application, and this is 
what Patanjali Sastri, J., has found. i 

In 1875 in Thumbusawmy Moodelly v. Hossain Rowthen!, 
the Privy Council held that a contract of mortgage by condi- 
tional sale could be enforced according to the letter under the 
law of India as it then stood and that the Madras and Bombay, 
Courts in applying English rules had erred. This meant that 
the English maxim, once a mortgage always a mortgage, had 


a eee 


1. (1875) L.R. 2 I.A. 241: LL.R.1 Mad. 1 (P.C). 
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no application in India. From the year 1858 the Courts in the 
Madras Presidency and from the year 1864 the Courts in the 
Bombay Presidency had applied the English law relating to 
mortgages, and the Prity Council recognized that what had 
been done could not be undone. It did not, however, definitely 
decide what course should be adopted in future and in Rama- 
sami Sastrigal v. Samiappanaykant, this Court decided that 
the English rules of law with regard to mortgages should 
continue to apply to mortgages by conditional sale. Therefore 
it must be taken that when the mortgage of the 14th February, 
1873, was executed the law in Madras regarded the deed as 
merely conferring a mortgagee’s rights on Meera Sahib and 
Ali Ibrahim, and the condition that the property should become 
theirs unless the mortgage was redeemed within two years 
could not be enforced. That was also the position when the 
document of the 2nd February, 1880, was executed. 


The question whether the son of Meera Sahib and Ali 


Ibrahim in fact conveyed a full title to Nagayya Chetti is not 
material. Ii has rightly been conceded by Mr. K. V. Krishna- 
swami Aiyar that even if the vendors were not in possession of 
a full title but purported to convey an absolute title to Nagayya 
Chetti the transaction would constitute a transfer within the 
meaning of Art. 134. We have examined the document with 
care and we agree that the learned Judge has rightly construed 
it as an instrument of sale and not as an assignment of: the 
mortgagees’ interest. This being the case the cross-objections 
also fail and must be dismissed. 

The appellants will pay the costs of the appeal to the 
trustees of the mosque, and the trustees of the mosque will pay 
to the appellants out of the mosque funds the costs of the cross- 
objections, 

K.C. Appeal and memorandum of cross-objections 

i ——- dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MRr. Justice WADSWORTH, 


B. Nagaraja Rao and others .. Pettitoners* (Plaintsffs— 
Appellants) 
-v 
Koothappan—son of Tippurahalli Respondents (Defendants 
Goundan and others. —Respondents). 


1. (1881) LL.R.4 Mad. 179 (F.B.). 
* C. R P. No. 1280 of 1939, 20th December, 1940. 


Venkata- 
subbiah 
Chetty 


o’ 
Jamma 
osque, 
Mylapore. 
Leach, C.J- 


po 


T 
Koothappan 


i 


v. 
Koothappan, 


760 THE MADRAS LAW JOURNAL REPORTS. [1941 


Registration Act (XVI of 1908), S. 17 (1)—General Clauses Act (X of 
1897), S.6—Early documeni—Reguiremenis io be satisfied for admissibility 
in Court—V ahidity of—Patias of 1867—Nature of tenure—Admissibility of 
pattas—Accounis—Hondwriting unideniified—Signature unknown—Under 
S. 90, Evidence Act (I of 1872) whether provdable—Civil or Revenue Court 
the forum for the filing of a suit by persons having the ryoti interest in land. 

There is great weight of authority in support of the view that S.17 (1) 
of the Registration Act, when read along with S. 6 of the Indian General 
Clauses Act, does not destroy the validity or the admissibility in evidence of 
2 document which complied with all the necessary formalities as they exist- 
ed-at the time of its execution. g 

Desai Motilal Mangalji v. Desai Parashotam Nandlal, (1893) I.L.R, 18 
Bom. 92, Ram Coomar Singh v. Kishari, (1882) LL.R. 9 CaL 68 and Iniisam 
Fatima v. Ali Baksh, (1911) 8 A.L.J. 609, relied on. 

Where two exhibits in a suit were the pattas of land of the year 1867, 
which were put in Court to prove the origin of an anomalous rent under 
a curious tenure known as crakandacharam, the feature of which is that in 
addition to the ordinary rent which has to be paid by an ordinary ryot the 
tenant is also required to pay a quarter of the produce to the landholder, 

Held, that the pattas were not inedmissible in evidence to prove the 
nature of the transaction. 

Where the plaintiffs’ case was that the tenure was an indication that the - 
land was not ryoti land but homefarm land belonging to the Zamindar 
and thet a suit for rent therefore accordingly lay ina Civil Court and not 
in the Revenue Court, and further that the evidence adduced, consisting of 
certain early accounts before 1898, were wrongly prevented from being ad- 
mitted on the ground that they did not purport to be signed by anyone or to 
be in any particular person’s handwriting, 

Held, (1) that following Naina Pillai Marakayar v. Ramanathan Chettiar 
(1916) 33 M.L.J. 84 and Chondukutiy Nambiar v. Rama Varma Raja, (1939) 2 
M.L,J. 593, S. 90 of the Evidence Act could not be relied upon for the proof 
of a document which did not purport to be in any known person’s hand- 
writing and therefore the early accounts were rightly rejected, 

and (2) that the suit for the whole of the rent should be brought only 
in the Revenue Court, because the plaintiffs, at the commencement of the 
Madras Estates Land Act, were landholders and also transferees of the ryoti 
interest in part of the land, and the defendants, having been in possession 
of the ryoti land had acquired occupancy rights. 


Petition under S. 115 of Act V of 1908 praying that the 
High Court will be pleased to revise the order of the Court of 
the Subordinate Judge of Salem, dated the 17th October, 1938 
and made in C.M.A. No. 1 of 1938 (C.M.A. No. 83 of 1937 on 
the file of the District Court of Salem) preferred against the 
decree of the Court of the District Munsif of Krishnagiri 
dated the 29th March, 1937, and made in O. S. No. 205 of 
1935. 

C. S. Venkatachariar and D. Romaswami Aiyangar for 
Petitioners. 

T. L. Venkatarama Atyar for Respondents. 
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The Court delivered the following 

JuvcmenT.—This civil revision petition arises out of an 
appellate judgment confirming the decision of the District 
Munsif that a suit filed fðr rent on certain land situate within 
an estate under the Madras Estates Land Act is one of which 
the Civil Courts cannot take cognizance. 

The appellants who are the plaintiffs held the estate as suc- 
cessors to an sfaradar or lessee from the original landholder. 
The lands in question have for many years been held under a 
rather curious tenure known as arakandacharam the feature of 
which is that in addition to the ordinary rent which has to be 
paid by an ordinary ryot, the tenant is also required to pay a 
quarter of the produce to the landholder. The plaintiffs’ case was 
that this tenure is an indication that the land is not ryoti land, 
but homefarm land belonging to the Zamindar and tbat a suit 
for the rent thereof accordingly lies in a Civil Court and not in 
the Revenue Court. Under S. 185 of the Estates Land Act, the 
burden lies upon the plaintiff to show that the land is not ryoti 
land. He adduced very little in the way of documentary evid- 
ence to indicate the nature and origin of the tenure. There 
was oral evidence which the trial Court accepts that in some 
cases, but not invariably, homefarm land in the estate is in 
fact enjoyed on a tenure similar to that of the defendants. The 
accounts showing the actual history of the payments of rent in 
respect of this land before 1898 were excluded from evidence 
on the ground that they do not purport to be signed by anyone 
or to be in any particular person’s handwriting, and that there- 
fore no presumption can be drawn regarding them under S. 90 


of the Evidence Act. It has been suggested by Mr. Venkata-’ 


chariar that this difficulty with reference to S. 90 of the Evid- 
ence Act can be got over by calling in aid S. 32 (2). But the 
latter provision relates only to the relevancy of evidence; not to 
the manner of its proof. Before a relevant statement is admit- 
ted into evidence, its authorship has to be proved. For that 
purpose, S. 90 is commonly relied upon in the case of old docu- 
ments the authorship of which cannot be proved by persons who 
knew the handwriting or can recognise the signature of the 
maker. It has been held in Natina Pillai Marakayar v. Rama- 
nathan Chettiar’ and Chandukutiy Nambiar v, Rama Varma 
Raja, that this section cannot be relied upon for the proof of 





1. (1916) 33 M L.J. 84, 2, (1939) 2 M.L.J. 593, 
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a document which does not purport to be in any known person’s 
handwritting or to be signed by any known person. I hold 
that these early accounts were righjly rejected by the lower 
appellate Court. ` 


The two Courts below have held that though the rent paid 
by the defendants may differ from that due on other lands in 
the village known to be held on ryoti tenure, the plaintifs have 
not established that the peculiar tenure necessarily indicates that 
the land is homefarm land. Itis pointed out that there is no 
evidence that the land was ever cultivated by the landholder and 
that there appears to be no document in which the land is des- 
cribed as kambattam or homefarm land. 


It is argued for the appellant that the findings of the lower 
Courts have been vitiated by their reliance upon Exs. I and I, 
which were not admissible in evidence. These are two old 
pattas of the year 1867 which have been put forward by the 
defendants as explaining the origin of this anomalous rent. The 
defendants’ theory was that their predecessors were originally 
co-tenants along with one Rama Rao, but that they took a sub- 
lease of Rama Rao’s share and that Rama Rao’s share was 
eventually acquired by the landholder and so passed to the pos- 
session of the plaintiffs. Now, it cannot be contended that the 
defendants have proved completely this theory as to the origin 
of the payment in kind which is part of the rent now payable, 
but the demonstration that there was originally a co-tenant 
called Rama Rao does go some way to make this theory prob- 
able. Both the Courts below have held that Exs. I and II are 
inadmissible as proof of the letting to Rama Rao because they 
were not registered. One of the documents being a patta which 
provides for an annual rent and the other being a patta which 
provides for a perpetual lease. Having come to this conclusion, 
both the Courts below, under the guise of treating these docu- 
ments as admissible to show the character of the possession, 
have in fact really used them to prove the transaction itself—the 
letting to Rama Rao and the terms upon which that letting took 
place. As I am of opinon that the finding that these documents 
require registration is unsustainable, I need only refer to the 
decision in Mahalakshmamma v. Suryanarayanat, to indicate the 
extent to which the collateral use of a document which should 


“Ay (1928) 55 MLJ. 23: LL.R. 51 Mad. 977, 
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have been registered, can be permitted. Clearly the Courts 
below, on their own findings, have overstepped these limits. But 
I doubt very much the correctness of the findings of the Courts 
below that these two doctiments required to be registered. In 
my opinion, they are both pattas within the terms of Ss. 3 and4 
of the Rent Recovery Act VIII of 1865 and I am unable to 


accept Mr. Venkatachariar’s contention that a first patta is not © 


a patta or that a patta which provides for a permanent tenure 
cannot be a patta within that Act. When once it is conceded 
that these two documents are pattas under the Rent Récovery 
Act, they do not require to be registered under the terms of the 
Registration Act of 1866 which prevailed at the time they were 
executed. It has, however, been contended that S. 17 of the 
Registration Act, read with S. 49, excludes from evidence any 
documents which under the present Registration Act are to be 
registered, even though under the law which prevailed at the 
time when the document was executed, registration was un- 
necessary. It must be admitted that the wording of the first 
clause of S. 17 is capable of the interpretation which has been 
put upon it and in the Courts below a very brief judgment of a 
single Judge of the Lahore High Court was quoted as authority 
for that interpretation. But there is a considerable body of 
authority in favour of the contrary view. It has been pointed 
out that the wording of section 17 repeats the wording of the 
section of the previous Act and that this wording has not been 
interpreted as taking away the evidential value of a document 
which under the law prevailing at the time when it was executed, 
complied with all the necessary formalities; and it has been 
pointed out that to interpret S. 17 (1) of the Registration Act, 
1908, in its most literal sense would involve the conclusion that 
a document which did not require registration when it was 
executed and which could not now be registered owing to 
lapse of time, would be shut out of evidence—a very anomalous 
position which would require unambiguous language to justify 
it. This view has been taken in Bombay (vide Desai Motilal 
Mangaljs v. Desai Parashotam Nandlal)1, in Calcutta (vide 
Ram Coomar Singh v. Kishari3,) and in Allahabad (vide Inti- 
sam Fatima v. Ali Baksh)3, and the only contrary case which has 
been quoted before me is this very brief decision of a single 





1. (1893) I.L,R. 18 Bom. 92. 2 (1882) LLR, 9 Cal. 68 
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Judge of the Lahore High Court. It seems to me there is 
great weight of authority in support of the more reasonable 
view that S. 17 (1) of the Registration Act, when read along 
with S. 6 of the Indian General Clatses Act, does not destroy 
the validity or the admissibility in evidence of a document 
which complied with all the necessary formalities as they existed 
at the time of its execution. I must hold therefore that Exs. I 
and II are not inadmissible in evidence to prove the nature of 
the transaction and though I do not agree with the reasoning 
of the Courts below, their conclusion is, in my opinion, correct. 


One further point which has been argued is that on the 
defendants’ case that they pay rent in kind for a portion of 
their holding as sub-tenants of the assignee of the original ryot 
the suit so far as it relates to this portion of the rent is triable 
by a Civil Court. In my opinion this contention must fail. 
Assuming that the plaintiffs have succeeded to the rights of one 
Rama Rao who was a tenant under the landholder, it is undeni- 
able that the present state of affairs has existed for very many 
years. Under S. 8 (1) of the Madras Estates Land Act, 
whenever before or after the commencement of this Act the 
occupancy right in any ryoti land vests in the landholder, he 
shall have no right to hold the land as a ryot but shall hold it as 
a landholder; and under sub-S. 5 of S. 3 the term ‘landholder’ 
includes every person entitled to collect the rents of an estate by 
virtue of any transfer from the owner. It seems to follow that 
when the Madras Estates Land Act came into force, the 
plaintiffs, being the landholders and also transferees of the ryoti 
interest in part of this land, must hold that land as landholders 
and not as ryots. The defendants having been in possession of 
the land, which is certainly on the findings ryoti land, when the 
Act came into force, they acquired occupancy rights therein. 


It follows that the suit for the whole of this rent must lie 
only in the Revenue Court and the civil revision petition is 
therefore dismissed with costs. 


K. C. , Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Sik ALFRED Henry LIoNEL Lraca, Chief 
Justice AND MR, JUSTICE SOMAYYA, 
Marti Satyanarayana * .. Petitioner* (2nd eee 
v. 
Gujavarti Anjareddi .. Respondent (Petitioner). 


Civil Procedure Code (V of 1908), S. 95—'Plaintif if includes next 
friend of minor plaintif—Compensation for obtaining attachment before 
judgment on insufficient grounds—If can be ordered against text friend inder 
S. 95. 


The word ‘plaintif ;in S. 95 of the Civil Procedure Code cannot be 
read as including the next friendof a minor plaintiff. The ;Court has 
no jurisdiction to order a next friend to pay compensation under S. 95, 
The injured party however is not prevented from instituting a sult to 
recover from the next friend compensation should he wish to do 50. 


Petition under S. 25 of Act IX of 1887 praying that the 
High Court will be pleased to revise the decree of the Court of 
the Subordinate Judge of Masulipatam dated the 2nd August, 
1937, and made in M. P. No. 1628 of 1936 in S. C. S. No. 70 
of 1936. ; ; 

P. Somasundaram and P. Satyanarayana for Petitioner. 

A. Lakshmayyo for Respondent. 

The judgment of the Court was delivered by 

The Chief Justice.—In this petition the Court is called 
upon to decide whether the word ‘plaintiff’ in S. 95 of the Code 
of Civil Procedure must be deemed to include the next friend 
of a minor plaintiff. 

S. 95 provides that where in a suit in which an arrest or 
attachment has been effected or a temporary injunction granted 
under S. 94, it appears to the Court that the application was 
made on insufficient grounds, or the suit fails and it appears that 
there was no reasonable or probable ground for its institution, 
the defendant may apply to the Court, and the Court may 
award against ‘the plaintiff’ reasonable compensation; not 
exceeding Rs, 1,000, for the expense or injury caused to him. 
An order determining an application of this nature bars a suit 
for compensation. 

In the present case the petitioner, as the next friend of a 
minor, filed in the Court of the Subordinate Judge of Masuli- 
patam a suit against the respondent and at the same time filed 
an application for the attachment before judgment of property 


* C. R. P. No. 832 of 1938 12th March, 1941. 
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belonging to the respondent. The claim was on a promissory 
note. The application for attachment before judgment was 
granted, but in the course of the suit it became apparent that 
the application ought not to have been made and the respondent 
applied for an order against the petitioner and the minor plain- 
tiff under S. 95. The Subordinate Judge held that the minor 
plaintiff was not responsible for the filing of the application for 
attachment before judgment. Clearly be was not. The 
responsibility rested entirely with the petitioner. Accordingly, 
the Subordinate Judge passed an order against the petitioner 
directing him to pay to the respondent a sum of Rs. 200 by way, 
of compensation. - : 

S. 95 only speaks of the award of compensation agains 
the ‘plaintiff. The Court must be very careful in interpreting 
the expression not to extend the meaning unduly. To do so 
might lead to difficulty in respect of other provisions of the 
Code. O.: 32, r. 14 permits a minor plaintiff on attaining 
majority to apply to the Court for the dismissal of a suit 
instituted in his name by his next friend on the ground that it 
was unreasonable or improper, and the Court may grant the 


' application and order the next friend to pay the costs of all 


parties. There is here strong indication that in using the word 
‘plaintiff’ in S. 95 the Legislature intended to confine the appli- 
cation under that section to an application against the plaintiff 
himself, because when providing for an order against the next 
friend in O. 32, r. 14 it makes express provision to this effect. 
In Ramathari Patro v. Govinda Rona, Varadachariar, Ja 
observed: 

© The section only says that the award of compensation isto be against 
the plaintiff, and the plaintiff in the action is undoubtedly the minor and not 
the guardian.” 

Although the question now before us did not fall for deci- 
sion in that case the learned Judge was obviously disinclined to 
read the word ‘plaintiff’ in S. 95 as including the next friend, 
and we consider that he was right. 

In Elumalai Naicker v. Kuppammnala, a Bench of this 
Court held that the Court had power to direct the next friend 
of a minor who had sued in forma pauperis to pay the court- 
fee to Government. This @ecision was based on the opinion 
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that S. 35 of the Code of Civil Procedure, which refers to 
costs, was wide enough to cover a direction to the next friend 
to pay the court-fee. S. 35 is couched in very wide terms. It 
gives the Court full power to determine by whom or out of 
what property and to what extent costs are to be paid, but S. 95 
is limited in its wording. 

Two English cases have been referred to in the course of 
the argument—Jones v. Lewis! and Catt v. Wood%. In the 
former of these cases it was held by Knight Bruce, Vice Chan- 
cellor, that the petition of an infant plaintiff in a cause was the 
petition of his next friend, and the next friend was ordered to 
pay the costs. The ground for the order for costs was that the 
Vice Chancellor had always understood that in a cause in which 
there was an infant suing by his next friend, a petition present- 
ed by the infant plaintiff was treated as the petition of the next 
friend. In the present case, the Court is concerned with the 
construction of a section in an Act of the Indian Legislature, 
and in construing a statute the words used must be given their 
ordinary meaning unless the context otherwise demands, which 
is not the case here. In Catt v. Wood®, the Court was concern- 
ed with the construction of the rules of a friendly society. The 
rules there under consideration have fiothing in common with 
S. 95. We do not regard anything said in the judgment in that 
case as having application here. 


We hold that the word ‘plaintiff’ in S. 95 must be confined 
to the plaintif. We can see no reason why it should be deemed 
to include a next friend. Our decision is based on a strict con- 
struction of the section, but this construction does not prevent 
an injured party from instituting a suit to recover from the next 
friend compensation should he wish to do so. 


In making an order against the petitioner requiring him to 
pay compensation to the respondent the Subordinate Judge 
acted without jurisdiction. Consequently, the petition will be 
allowed with costs here and below. 


K.S. Petition allowed. 





1. (1847) 1 DE. G. & S.M. 245: 63 E.R. 1052. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT—MR. JUSTICE VENKATARAMANA RAO. 


The Madura Municipality through its Appellanti” (Defendant) 
Executive authority, the Commis- ` 


sioner. 
V. A z 

K. Nataraja Pillai and another .. Respondents (Plaintiffs). 

Madura Madras District Municipalities Act (V of 19:0), S. 145—Flush-out 
ed latrines~Erection by Municipality constituting private nwuisance—Claim to 

oe restrain—Erection under statutory duiy—lf defence. 

Nataraja A suit was filed against the Madura Municipality for an injunction re- 
Pillai. straining it from erecting a public flush-out latrine on the ground that it 


obstructed plaintiffs right of free access to the road from the back of his 
house and also prevented a full view of his house. The Municipality con- 
tended that -the erection in question was authorised under S. 145 of the 
District Municipalities Act being one of their compulsory statutory duties 
even if it amounted to a private nuisance. 


Held, that the erection of the public flush-out latrine, as it was found to 
amount to a nuisance, cannot be taken to be authorised by S. 145 of the Dis- 
trict Municipalities Act. Vernon v. Vestry of St. James, Westminster. (1880) 
16 Ch. D. 449 applied. The difference between the terms of the local enact- 
ment and the English statutes should be regarded as immaterial for this 


purpose. 
Appeal against the decree of the District Court of Madura 


in A. S. No. 63 of 1936 preferred against the decree of the 
Court of the District Munsif of Madura Town in O. S. No. 37 
of 1936. 
K. Rajah Aiyar and C. S. Rama Rao Saheb for Appellant. 
A. Ramaswami Aiyar and N. Sivaraj for Respondents. 


The Court delivered the following 

JupcmENT.—This Second Appeal arises out of a suit for an 
injunction to restrain the defendant Municipality from con- 
structing a public latrine behind the plaintiff’s fruit stall in 
Madura. Both the lower Courts have concurrently found that 
the erection of a latrine would constitute a nuisance to the 
plaintiff and held that the plaintiff was entitled to the relief 
claimed. Hence this appeal by the Municipality. 

The finding that the erection of a latrine is a nuisance to 
the plaintiff is a finding of fact and cannot therefore be 
challenged in second appeal. The contention of Mr. Rajah 
Aiyar who appeared for the appellant is that under the District 
Municipalities Act the Municipality is empowered to construct 





* S.A, No, 5% of 1937. 3rd March, 1941, 
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public latrines in suitable places and S. 145 of that Act confers 
on them such a right and that no action can lie against them. 
The question is whether this contention is tenable. S. 145 of 
the District Municipalities Act runs thus: 


“The Council, shall, as far as the funds at its disposal may admit, 
provide and maintain in proper and convenient places a sufficient number of 
public latrines and shall cause the game to be daily cleansed and kept in 
proper order.” 


The principle that is adopted in construing statutes which 
empower public bodies to do works of public utility is thus laid 
down by James, L.J., in Vernon v. Vestry of St. James, Wesi- 
minster]: 


“Prima facie nobody is authorised to commit a nuisance, and nobody is 
to be held so authorised under an Act of Parliament unless it appears from 
expreas words or by necessary implication that the act was to be done or 
might be done notwithstanding its tending to the creation of a nuisance... 
..-. If private rights are to be interfered with, they must be interfered 
with by express legislation... . .” 


The question in that case was whether the erection of a 
public urinal was a nuisance and whether it was open to the 
Court to restrain the Vestry of St. James, Westminster which 
was a body authorised under an Act of Parliament to provide 
and maintain urinals in places where they might deem such 
accommodation to be required, from erecting it. An injunction 
was granted in that case on the ground that the erection of the 
urinal would constitute a nuisance so grave and so serious that 
.the neighbours who sought the relief were entitled to the injun- 
ction prayed for. Cotton, L.J., discussed the question as to 
when a statute might be deemed to authorize a nuisance. He 
observed as follows: 


“ 


..» we must look to the whole of the section and see whether it justi- 
fies their erecting and maintaining a nuisance. It is impossible to say that 
an urinal or waler-closet must necessarily be a nuisance. If it conld be made 
out that such an erection, wherever placed and however guarded, must of 
necessity be a nuisance, then it would be true that the Act of Parliament had 
authorised a nuisance, and the Court could not have interfered; but common 
sense tells us that it cannot be said that no water-closet or urinal can possibly 
be erected without being a nuisance. Therefore the mere fact that an urinal 
ig authorised to be erected does not necessarily or by necessary implication 
give Parliamentary power to do it if jt isa nuisance. Power to erect these 
conveniences is no doubt given to them, but subject to this, that they must 
not exercise it in such a way as to create a nuisance, because the section 
contains nothing to exempt them from the general law which prevents any 
one from erecting or maintaining a nuisance.” 


ON 


1, (1879) 16 Ch, D, 449 at 466, 
97 
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Madura The language of the section in that case was that: 
S “Tt shall be lawful for every Vestry and District Board to provide and 


v(t maintain urinals in situations where they deem such accommodation to be 
Nataraja required.” ` 
ice Mr. Rajah Aiyar contended that the language of that 
section was different from the language of S. 145 of the District 
Municipalities Act. But I do not think that by the mere use of 
the word ‘shall’ it was intended that the Municipality was auth- 
orized to commit nuisance. It may be noticed that in London 
and Brighton Railway Co. v. Truman, a case which I shall 
discuss at lengih later, the expression used in S. 82 of the Act, 
1 Vict. C. 119, was ‘it shall be lawful’. Their Lordships of 
the Privy Council in that case held that S. 82 authorized a 
nuisance having regard to the scope of the Act. Thus from the 
mere use of the words ‘shall’ and ‘it shall not be lawful’ it does 
not necessarily follow that the statute intended in the one case 
to authorize a nuisance and in the other, not. What was the 
intention of the Legislature in any particular Act is a question 
of the construction of the Act as pointed out by Lord Blackburn 
in Metropolitan Asylum District v. Hila. It cannot be con- 
tended as pointed-out by Cotton, L. J., that the erection of a 
urinal wherever placed must of necessity be a nuisance. The 
fact that an obligation was imposed upon the Municipality to 
provide and maintain public urinals in convenient places would 
not empower them to erect urinals in such a way as to create a 
nuisance. 


Mr. Rajah Aiyar relied on a number of cases which do not 
lay down anything in conflict with this principle. One of the 
cases relied on by him was Metropolitan Asylum District v. 
Hill, and he laid stress on the observations of Lord Watson as 
to the distinction between permissive and imperative statutes. 
But the learned Lord himself explains when a statute can be 
deemed to authorize a nuisance. At page 212 he remarks 
thus: 

“| .. Ido not think that the Legislature can be held to have sanctioned 
that which is a nuisance at common law, except in the case where it has auth- 
orized a certain use of a specific building in a specified position, which cannot 
be so used without occasioning nuisance, or in the case where the particular 
plan or locality not being prescribed, it has imperatively directed that a 
building shall be provided within a certain area and so used, it being an 
obvious or established fact that nuisance must be the result. In the latter 








J. (1885) 11 A.C. 45. 2. (1881) 6 A.C. 193 at 203. 
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case the onus of proving that the creation of a nuisance will be the inevitable 
result of carrying out the directions of the Legislature, lies upon the person 
seeking to justify the nuisance.” 

It is not contended hefore me that the inevitable result of 
carrying out the provisions of S. 145 willbe always the creation 
of a nuisance. Mr. Rajah Aiyar, also relied upon Biddulph v. 
The Vestry of St. George, Hanover Square, but that case is 
distinguishable, because the finding there was that from the 
evidence as it stood it did not appear to be certain or probable 
that the works intended by the defendants in that case would 
create in point of law a nuisance. Considerable reliance was 
placed by Mr. Rajah Aiyar, on Muhammad Mohidin Sait v. 
The Municipal Commissioners for the City of Madras®, and 
particularly on certain observations of the learned Chief Justice 
in that case. The finding in that case was that no actionable 
nuisance had been proved. Moore, J., rested his decision solely 
on this ground and remarked thus: 

“ Taking the evidence therefore asa whole, it must, in my opinion, be 
held that no nuisance whatever has been caused to the plaintiff by the burial 
ground. Thereis some evidence that the burning ground isa source of 
nuisance to a certain extent to apy one occupying the plaintiff's premises. 

«i . The plaintiff in order to be entitled to either an injunction or 
damages must show that the injury suffered by him is not merely nominal 
bat real and substantial. This he has in my opinion failed to prove.” 

The learned Chief Justice also found that no actionable 
nuisance had been proved but he went on to observe that even 
if it were proved, the City Municipal Act afforded the defen- 
dant Municipality a statutory immunity froin liability. In 
arriving at this conclusion he relied upon the language of 
S. 392 of the Act which empowered the Municipality to acquire 
lands for burial and burning grounds and on S. 458 of the Act 
which gave a right of action to any person aggrieved by the 
failure of the Commissioners to perform a duty imposed upon 
them by the Act. He also relied on two other sections of the 
Act which gave compensation for the land acquired and also for 
the injury done in pursuance of the power exercised under the 
Act. Distinguishing the case in Metropolitan Asylum District 
v. Hl, the learned Chief Justice remarked thus: 

“The present case may also be distinguished on the ground that the 


Legislature in the present case clearly contemplated and axthorised some 
interference with private rights of property since S. 392 empowers the 
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‘ 
Commissioners to acquire land compulsorily for the purpose of burning 
grounds In the hospital case the Statute gave no power to acquire land 
compulsorily.’ (The italics are mine). 


In some cases the power to acquite land was taken as an 
indication that the Legislature authorised interference with 
private rights. No such power of acquisition is given under the 
District Municipalities Act for the purpose of erecting urinals. 
The learned Chief Justice was of the opinion that the case 
before him was governed by London and Brighton Railway Co. 
v. Trumani, But on facts that case was distinguishable from 
the case in Muhammad Mohidin Sait v. The Municipal Commis- 
sioners for the City of Madras%, and the observations of the 
learned Chief Justice which seem to indicate that it is not, if I 
may say so with respect, do not appear to be correct. In the 


‘case in London and Brighton Railway Co. v. Truman, the 


Railway company was authorised to acquire 50 acres of land 
for the purpose of erecting cattle sheds. S. 82 of the Act 
authorised them to purchase Jands in such places as shall be 


deemed eligible and that section was construed by the Earl of 
Selborne thus: 


although no exact site or local limits may be prescribed by the 
terms of the authority for the acquisition of that land, yet being directly sub- 
sidiary to the general trafhc of the line, it follows from the very nature of 
the purposes authorised that it must be land contiguous to the raihway or 
some of its siations, the local situation of the whole line of railway being 
within certain limits of deviation defined by the Act.” (The italics are mine). 


Having given this interpretation namely, that the acquisi- 
tion contemplated was within a limited area, the learned Lord 
held that the statute authorised the nuisance and he summed up 
his conclusion thus: 


“ When acquired it must become part of the railway and its appurten- 
ances in exactly the same way as if similar loading and unloading places had 
been made upon lands taken when fhe railway was first made, whether by 
compulsion or by agreement. It would be (as it seems to me) inconsistent 
and unreasonable to suppose that the Legislature intended land so acquired, 
for such purposes, to be separated, as to the legal conditions of its tenure and 
use for those purposes, from the rest of the undertaking with which it 
would have become incorporated, and as to which the rule, that what is 
authorised is not actionable, is acknowledged to prevail.” 


Lord Halsbury also expressed himself to a similar effect: 


- It seems hardly to admit of argument that the statute intended 
such additional accommodation, when provided, to form part of and to be 
used with the railway, and, if so, to skare the immunity which the railway, 


“a 





1. (1885) 11 A.C. 45. 2. (1901) IL.R. 25 Mad, 118, 
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+ 
in its original consiruction, would have enjoyed from actions levelled at its 
use. It would be strange, indeed, if the Legislature could be supposed to 
have authorised the railway to commit a nuisance upto a certain point, to 
have provided machinery for extending the railway and its use beyond that 
polnt, and yet to have allowed the further user to be open to an action to 
restrain its use.” (The italics are mine), 

Thus their Lordships having regard to the scope of the 
Act thought that the contemplated acquisition must share the 
game immunity which frees a Railway company from liability 
for any commission of nuisance in the use of the functions 
with which the statute has entrusted them. The following 
passage from Lord Halsbury’s judgment makes this clear: 


“It cannot now be doubted that & railway company constituted for the 
purpose of carrying passengers or goods or cattle are protected in the use of 
the functions with which Parliament has entrusted them. if the use they 
make of those functions necessarily involves the creation of what would 
otherwise be a nuisance at common law.” 


It is therefore doubtful whether the view taken by the 
learned Chief Justice in Muhammad Mohidin Satt v. The 
Municipal Commissioners for the City of Madras1, that the 
City Municipal Act authorised the nuisance can be justified on 
the strength of the decision in London and Brighton Railway 
Co. v. Truman2. However the observations are obiter. 

It is unnecessary for me to refer to the other cases cited by 
Mr. Rajah Aiyar, as they do not carry the matter further. The 
view of the learned District Judge is correct and the second 
appeal accordingly fails and is dismissed with costs. 

Leave to appeal refused. 

K. S. " Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT: —MR. JUSTICE WADSWORTH AND MR, JUSTICE 
PATANJALI SASTRI, 


Karuppanna Goundan .. Petitioner* (Defendant) 
: v. : 
Marutha Pillai .. Respondent (Plaintif). 


Madras Agriculiunsis’ Relief Act (IV of 1938), S. 8—Explanation— 
Hindu joint family debi—Partition—Fresh document bya member not an 
execuiant of the original note—If renewal. 


Where there is a debt due by a joint Hindu family, which is 2 ‘person’ 


~ under S. 3 (1) of the Madras Agriculturists’ Relief Act, for which is sub- 


stituted another debt due by an individual who formerly constituted part of 


1. (1901) LLR. 25 Mad. 118. 2. (1885) 11 AC. 45. 
* C. R. P. No, 1206 of 1939, 27th February, 1941, 
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that ‘statutory person, there is a different debtor and it wilf be carrying the 
theory of property liability too far to treat this different debtor as merely 
renewing his own liability which had resulted from an interest in the joint 
family property. 

Perianna v. Sellappa, (1938) 2M.L.J. 1068: LL-R. 1939 Mad. 218 distin- 
guished. 


Accordingly where on a partition in the debtors’ family a debt evidenced 
by a promissory note dated 2nd March, 1925, executed by the defendant's 
father and brother was allotted to the defendant who thereafter executed the 
suit promissory note on 12th July, 1932, in discharge of the prior note, and 
the defendant applied for scaling down, É 

Held, that the defendant’s debt is not due from the same debtor as the 
original debt and caunot therefore be regarded as a renewal or inclusion in a 
fresh document of that debt. 


Petition under S. 25 of Act IX of 1887, praying that the 
High Court will Þe pleased to revise the decree of the Court of 
the Subordinate Judge of Dindigul in S.C.S. No. 139 of 1938. 

K. S. Desikan and K. Raman for Petitioner. 

S. Panchapagesa Sastri for Respondent. 


The judgment of the Court was delivered by, 

Wadsworth, J.—This Civil Revision Petition raises a 
question under S. 8 of Madras Act IV of 1938. The facts have 
not yet been established by evidence, but assuming them to be as 
asserted by the petitioner who was the defendant in the Court 
below, they are as follows:—On 2nd March, 1925, the defen- 
dant’s father and brother execyted a promissory note in renewal 
of a series of earlier debts. At some time after the execution 
of this note the family divided and in the partition this debt 
was allotted to the defendant. In pursuance of that arrange- 
ment, on 12th July, 1932, the defendant alone executed the suit 
promissory note, discharging the prior promissory note executed 


by his father and brother. The question is whether in such 


circumstances the second note can be deemed to be a renewal of 
the earlier debt. 


: We have held that in order to apply the explanation to S. 8 
the debtor must be the same, though there need not be a 
complete identity of the debtors under the earlier and the later 
documents. For instance, we have held that where there is a 


joint and several debt due by A and B discharged by a later 


debt by 4 alone, 4 can claim that his debt is a renewal of the 
earlier debt. Similarly, we have held that where there is a 
joint family debt evidenced by a promissory note executed by, 
one of the co-parceners and this debt is discharged by a fresh 
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promissory note executed by another of the co-parceners the 
debtor in each case being the joint family, there is a substantial 
identity of the debtors and there can be a renewal. We have 
also held that where there is a family debt incurred by a joint 
family consisting of 4, B, C and D and after D has left the 
joint family there is a fresh document executed by the three 
remaining co-parceners, there is a substantial identity of the 
debtor—who is the joint family under each debt and the second 
document can be deemed to be a renewal or inclusion in a fresh 
document of the earlier debt. The present case goes further 
than any of these cases. Here we have what is alleged to be a 
joint family debt, evidenced by a promissory note executed by 
two co-parceners and after the disruption of the family, the 
substitution of a fresh note executed by one of the former co- 
parceners who was not nominally a party to the earlier debt. 
It is argued that the defendant was under a liability to pay the 
earlier debt, being a member of the family and that that debt 
might have been enforced against his interest in the family, 
properties and that in executing the fresh promissory note, he 
must be deemed to be discharging his own pre-existing property 
liability. This argument, of course, follows the reasoning in 
the case of Perianna v. Sellappal, which we have adopted in 
numerous cases. But we doubt very much whether the principle 
of that case should govern the decision of the present case. . It 
is true that the defendant was a member of the family which is 
alleged to have been liable to satisfy the earlier debt and that 
that debt might have been enforced against his interest in the 
family property. But we must remember that Act IV of 1938 
treats.the Hindu joint family as a unit for the purpose of the 
Act. The definition of “person” in S. 3 (1) states that 
‘person” means an individual and includes an undivided Hindu 


family: and throughout the Act an undivided Hindu family is- 


treated as if it were a person, with the solitary exception that in 
the case of a family made up of agriculturist and non-agricul- 
turist members special provisions are contained in S. 14 for 
working out their several liabilities. Apart from this provision 
the family is regarded as a person who may be represented by 
one or other of the co-parceners, as under S, 19. It seems to 
follow that when there is a debt due by this statutory person—a 
joint family—for which is substituted another debt due by an 





1, (1938) 2M,L.J. 1068: I,L,R. 1939 Mad, 218, 
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individual who formerly constituted part of the statutory, 
person, there is a different'debtor and it seems to us that to 
treat this different debtor as merely renewing his own liability, 
which resulted from an interest in the,joint family property, is 
to carry the theory of the property liability too far. When 
once it is accepted that the debtor must be substantially the 
same in both transactions, on the fact that the first debtor was a 
joint family and the second debtor was a divided individual, it 


_ must in our opinion be held that the second debt is not due 


from the same debtor as the first debt and cannot therefore be 
regarded as a renewal or inclusion in a fresh document of that 
debt. The petition is therefore dismissed with costs. 


K.S. Petition dismissed. 


[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—SIR ALFRED Henry LioneL Leacu, Chief 


Justice, MR. JUSTICE SOMAYYA AND MR, JUSTICE PATANJALI 
SASTRI, 


(In the matter of the Indian Income-tax Act, 1922). 


S. S. S. Chokkalingam Chettiar and sons, 
members of a Hindu joint family having 
banking business at Kandanoor, Ramnad 
District and other places, through the - p 
Manager, S.S.S. Chokkalingam-Chettiar ... Petitioners* 
v. 


The Commissioner of Income-tax, Madras ... Respondent. 


Income-tax—Assessee holding two morigages over same property—Secu- 
rity insufficient even for first morigage—Suit for principal and interest of 
only the first morigage giving up claim in respect of the second—Right to 
deduction for bad debt—Substance of the matter as distinct from the legal 
position—Not to be regarded tn revenue cases. 


The assessee held in his favour a first mortgage for Rs. 40,000 anda 
second mortgage for Rs. 10,850 over the same property. In the year of 
assessment, when the principal and interest due on the first mortgage was 
Rs. 71;220 the assessee filed a suit limiting his claim to Rs. 50,000 on the first 
mortgage and giving up his claim ip respect of the second mortgage, as the 
security was not worth more than Rs. 50,000. The assessee claimed a deduc- 
tion of Rs. 10,850 (the amount due under the second mortgage) from his 


A ee eS eee 


*0, P. No. 204 of 1940. 18th March, 1941, 
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- profits as bad debt. It was contended on behalf of the Crown that the two 

mortgages were in substance one transaction and the suit must be deemed to 
“pe one for the recovery of the principal due under both the mortgages and 
that the claim for deduction was not tenable. 

Held, that the asseasee hed in truth and in fact incurred a lass of capital 
of Rs. 10,850 on the second ction which he was entitled to have deduct- 
ed asa bad debt. The substance of the matter as distinguished from the 

strict legal position cannot be regarded in revenue ceses. 

Reference to this Court by the Commissioner of Income- 
tax, Madras under S. 66 (3) of the Indian Income-tax Act XI 
of 1922 in pursuance of the order made herein and dated the 
23rd September 1940, for decision on the following question 
vig.: 

“Is the assessee entitled to deduct the whole of the Rupees ten thousand 


eight hundred and fifty (Rs. 10,850) due to him on the second mortgage 
when computing his profits for the assessment year 1938-39 ?” 


K. Krishnaswani Aiyengar and T. P. Gopalakrishna 
Aiyar for Petitioner. 

K. V. Sesha Aiyangar for Respondent. 

The judgment of the Court was delivered by 


The Chief Justice.—The assessee was a partner in a money 
lending firm carrying on business in Rangoon. The firm was 
dissolved and as his share of the assets the assessee was allotted 
two debts due by a customer of the firm. These debts were 
secured on mortgages of immovable properties. In the first 
place the customer was given an advance of Rs. 40,000 and in 
respect of this sum a first mortgage of the properties was crea- 
ted. Later he was given a further advance of Rs. 10,850, 
which was secured by a second mortgage of the same properties. 
As the result of thearrangement entered into on the dissolution 
of the partnership the assessee became the lender of the two 
sums and entitled to realize the security which had been given. 
He filed a suit against the debtor, but as he considered that the 
properties were not worth more than Rs. 50,000, he limited his, 
claim to this amount. With interest the amount due on the 
first mortgage was Rs. 71,220. He waived Rs. 21,220 of the 
interest due and asked for a decree on the first mortgage -for 
‘Rs. 50,000. He regarded the second loan, that is, the loan of 
Rs. 10,850, as being irrecoverable and accordingly he did not 
ask for a decree in respect of this amount. 

For the assessment year 1938-39 the assessee has been 
assessed ọn an income of Rs. 22,394. Included in this sum is 
Rs. 19,260 which the Income-tax Officer regarded as being the 
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amount of the net profits of the assessee’s business in Burma 
for the year of account. The assessee says that the Income-tax 
Officer here erred as he should have reduced the amount by 
Rs. 10,850, the loss which he had suffered in respect of the 
second mortgage. This claim was disàllowed and the reasons 
set out in the case submitted to this Court by the Commissioner 
are that in the assessee’s books the two mortgage debts are de- 
bited against the debtor in a single folio and that as he only 
expected to recover Rs. 50,000 from the debtor there was no 
loss in respect of the second loan of Rs. 10,850 except to the 
extent of Rs. 850, which had been allowed. What has appa- 
rently operated in the mind of the Commissioner is that the 
suit was filed to recover a sum of Rs. 50,000 which was roughly 
the amount of the two principal sums of Rs, 40,000 and 
Rs. 10,850. It would seem that the Commissioner has had re- 
gard to what he considers to be the substance of the matter, 
not the strict legal position. This the Commissioner is not 
entitled to do and the Privy Council has protested against 
assessments being made on such a basis. In the recent case of 
the Bank of Chettinad Ltd. v. The Commissioner of Income-tax, 

Madras! the Board considered it necessary once more to protest 
against the suggestion that in revenue cases ‘the substance of 
the matter’ may be regarded as distinguished from the strict 
legal position, and reference was made in the judgment to the 
disapproval of this doctrine expressed in Inland Revenue Com- 
missioners v. Westminster (Duke)®. 


Now what is the strict legal position here? The .assessee 
was entitled,to bring a suit against his debtor for the purpose of 
recovering the amounts due on both the mortgages. If he had 
sued on both the mortgages he would have been entitled to 
appropriate in the first place the proceeds of the sale of the im- 
movable properties to the principal and interest due on the first 


` mortgage. Only if they were sufficient to discharge both the 


principal and interest due on the first mortgage could there be 
any appropriation towards the second mortgage. It has not 
been suggested that the assessee erred in regarding Rs. 50,000 
as being the outside value of the mortgaged properties. It 
has been stated at the Bar that at the sale which took place in 
pursuance of the decree which was eventually obtained the pro- 
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perties did not realize more than Rs, 27,000. But be this as it 
may, it must for the purposes of this case be taken that at all 
material times the total security was not worth more 'than 
Rs. 50,000 and the debtor had no other property. Therefore, 
there could be nothing 14ft for the discharge of the second mort- 
gage, which means that the assessee has in truth and in fact lost 
Rs. 10,850 on the second transaction without taking into 
consideration his loss of interest on this sum. The loss had 
been ascertained in the year of account and the assessee was 
entitled to have it taken into consideration in calculating his 
income for the purpose of taxation. 


For these reasons we answer the question referred in the 
affirmative. As the assessee has succeeded he will be awarded 
costs which we fix at Rs. 250. The deposit of Rs. 100 will be 
refunded. 

KS. Reference answered in the afirmative. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIR ALFRED Henry LIONEL Leaca, Chief 
Justice AND MR, JUSTICE HAPPELL, 


Sree Rajah Vatchavaya Venkatasurya- Appellani* (Plant f— 
narayana Jagapathiraju Bahadur Appellant — Appel- 
Zamindar Garu. lant) 

v. 

Maddukuri Tirupatayya and others .. Respondents (Defen- 

dants—Respondents 

É — Respondents). 

Local Boards Act (XIV of 1920), Ss. 88 and 89—Swit to recover cess for 
six years under the Acit—Swit in Revenue Court—Aid of Madras Estates 
Land Act (I of 1908), soughi—How far tn the circumstances that Aci could 
be helpful. : 

A landholder who wishes to recover cess does not need to sue in the 
Revenue Court, but if he does so he is restricted to what that Court can 
give him. 

Thus where a Zamindar sued his under-tenure-holders in the Revenue 
Court to recover from them what he had been compelled to pay as cess under 
the Madras Local Boards Act in respect of 6 faslis, and the respondents 
contested his right to sue for more than what he had paid for 3 faslis, 

Held, that the landholder could tot be allowed to sue in the Revenue 
Court for a greater period than that allowed by the Madras Estates Land 
Act, that is, for more than three years. There cannot be any difference in 
CSS 

* L. P. A. No. 37 of 1939. 26th February, 1941. 
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principle when distraint is levied or property is sold summarily and when a 
sult is brought under S. 77 of the Madras Estates Land Act. 

Appeal under CL 15 of the Letters Patent against the judg- 
ment of the Hon’ble Mr. Justice Wadsworth dated 27th April, 
1939, and passed in S. A. No. 203 of 1938 preferred against 
the decree of the District Court of East Godavari at Rajah- 
mundry in A. S. No. 172 of 1936 preferred against the decree 
of the Court of the Deputy Collector of Peddapuram Division 
in Land Suit No. 74 of 1935. 


P. Somasundaram for Appellant. 
V. Viyanna for Respondents. 
The judgment of the Court was delivered by 


The Chief Justice.—The appellant is the Zamindar of Tuni 
and sued in the Court of the Deputy Collector of Peddapuram 
to recover from the respondents in this appeal what he had been 
compelled to pay by way of cess under the Madras Local Boards 
Act, 1920, in respect of faslis 1338 to 1343. The respondents 
are darmilla inamdars, or under-tenure-holders, within the 
zamindari. They contested the right of the appellant to sue for 
more than what he had paid in respect of the last three faslis. 
Their contention was that as the appellant in suing in the 
Revenue Court had called in aid the Madras Estates Land Act 
he could not recover for more than three years. This conten- 
tion was accepted by the Deputy Collector, by the District 
Judge of East Godavari on first appeal and by Wadsworth, J., 


‘on second appeal. This appeal is from the judgment of Wads- 


worth, J., who gave the necessary certificate under Cl. 15 of the 
Letters Patent. 


By virtue of S. 88 of the Madras Local Boards Act, the 
appellant has the right to recover from the respondents the 
amounts which he claimed, and if he had instituted the suit in 
the Civil Court it is not contested that he would have been 
entitled to a decree for what he had paid by way of cess during 
the six years preceding the suit. In Raja of Visianagaram v. 
Thammannal, a Full Bench of this Court held that a suit which 
had teen filed in a Civil Court to recover cesses under the 
Madras Local Boards Act Was governed by Art. 120 of the 
Limitation Act. The respondents rely however, on the provi- 





1. (1937) 1 M.L.J.91: LLR. (1937) Mad. 498 (F.B.). 
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sions of S. 89 of the Act. That section say3:— 

“Every Jandholder, sub-landholder or any otber intermediate land- 

holder, as the case may be, shall, in recovering any amount which may Le 
due to him under the provisos to S. 88, be entitled to exercise the same 
powers as may, under any Acf’or Regulation which now is, or hereafter may 
be, in force, be exercised by any landholder in the recovery of rent, and 
shall be liable to all the penalties prescribed therein for the abuse of such 
powers. 
Explanation. A ltandbolder or sub-landholder shall, in recovering the 
amount due to him, under the first proviso to S. 88 from the intermediate 
landholder referred to therein, be entitled to exercise the powers and be 
subject to the penalties specified in this section, as if the intermediate land- 
holder were a ryot with whom a patta and muchilika had been exchanged and 
the provisions of the Madras Estates Land Act, 1908, shall, so far as may be, 
be applicable thereto.” 

By reason of this section the appellant is given the right, 
if he so chooses, to use the same machinery as a landholder is 
allowed to use for recovering arrears of rent from a ryot. 

The Madras Estates Land Act gives the landholder three 
remedies, namely :—(1) He may sue in the Revenue Court for 
the recovery of what is due to him, (2) without recourse to a 
suit in the Revenue Court he may distrain for rent, or (3) he 
may sell the holding through the Collector without recourse to 
a suit. S. 77 expressly provides that a landholder shall be 


entitled to recover any arrear of rent by a suit before the. 


Collector, by distraint and sale of moveable property belonging 
to the tenant or by the sale of the ryot’s holding. If he 
institutes a suit in the Revenue Court he cannot recover arrears 
of rent for more than three years. This is the effect of Art. 3 
of Part A of the Schedule. If he distrains he is limited to the 
rent which has accrued due within the twelve months preceding 
the demand under S. 78. This provision is contained in 
S. 77-D. If a landholder wishes to sell the holding without 
recourse to a suit he is again limited to one year’s rent—see 
Ss. 111 and 112. 


Mr. Somasundaram on behalf of the appellant has frankly 
conceded that a landholder who wishes to recover from an 
under-tenure-holder cess paid by him under the Madras Local 
Boards Act, cannot, by using the machinery provided by the 
Madras Estatés Land Act, distrain for more than one year’s 
cess or sell in the summary manner provided by S. 111 and the 
connected sections for more than one year’s arrears. In these 
circumstances it is very difficult to understand why he should 
be allowed to sue in the Revenue Court for a greater period 
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than that allowed by the Madras Estates Land Act. A suit in 
the Revenue Court is of a summary nature and therefore is 
subject to less delay than that entailed in a suit in a Civil 
Court. The landholder who wishes ®@ recover cess does not 
need to sue in the Revenue Court, but if he does so he is 
restricted to what the Court can give him. Mr. Somasundaram 
has argued that the Madras Estates Land Act does not expressly 
cut down his rights under the Madras Local Boards Act. That 
is true, but if he appeals to the Madras Estates Land Act to 
help him to recover what is due to him he can get nothing more 
than what that Act contemplates. As already indicated there 
cannot be any difference in principle when distraint is levied or 
property is sold summarily and when a suit is brought under 
S. 77 of the Madras Estates Land Act. 

For these reasons we consider that the learned Judge was 
right and that the appeal should be dismissed with costs in 
favour of the second respondent, who alone is represented by 
counsel. 

K.C. Appeal dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 

PRESENT:—Mr. Justice KING AND Mr. JUSTICE 
PATANJALI SASTRL 


Venkadari Somappa .. Appellant® (Defendant) 
v. 
Naresepally Venkataswamy Chetty. Respondent (Plaintif). 

Madras Ariculiurists’ Relief Act (IV of 1938), S. 3 (4)—Appellont 
paying income-tax—W keiher enitiled to benefit of the Act. 

Where a partnership of which the appellant was a member had been 
assessed to income-tax, on the question whether he was precluded from 
claiming the benefit of the Madras Agriculturists’ Relief Act, by reason of 
such assessment to tax, 

Held, that when the income of a partnership is: assessed to tax, what 
is really assessed is the income of the individual partners, and it being clear, 
that whether his income fell below the taxable minimum or not, the appellant 
had thus undoubtedly been subjected to income-tax, he came within proviso 
(A) to S. 3 and therefore should not be deemed to be an agriculturist. 

Appeal against the decree of the District Court’ of Bellary 
dated the 14th September, 1938 and made in O. S. No. 3 of 
1937. 

Ch. Raghava Rao for Appellant. 

K. Rajah Aiyar and S. Narasinga Rao for Respondent. 





* Appeal No. 72 of 1939. 19th February, 1941. 
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The judgment of the Court was delivered by 


King, J.—The only question involved in this appeal is 
whether the appellant is an agriculturist entitled to claim the 
benefit of Act IV of 1038. The learned District Judge of 
Bellary has held that he is not an agriculturist firstly because 
he has been assessed to income-tax under proviso (A) toS. 3 
and secondly because he has paid house-tax under proviso (c). 
We may say at once that the second reason cannot be substan- 
tiated. The language of proviso (c) is that he should be 
assessed to house-tax. The only evidence is an admission by 
the appellant that he had gifted certain houses to his wife and 
that his wife pays taxes on those houses. There is nothing in 
the case to show, whether this statement could be believed or 
not, that the houses have been assessed as the property of the 
appellant. 


On the first ground however the order of the learned 
District Judge must, we think, be upheld. The facts are that 
the appellant was a partner in a ginning factory and was entitl- 
ed to one-fourth share of the profits and that the factory was 
assessed to income-tax for its profits in the year 1937-38: It 
is argued by Mr. Raghava Rao on behalf of the appellant that 
because no specific notice was addressed to him by the Income- 
tax authorities as an individual and because it is only the 
partnership which has been taxed he himself has not been 
assessed to income-tax within the meaning of the proviso (A). 
It seems to us impossible to read the expression ‘assessed to 
income-tax’ in the present case in so narrow a sense. It cannot 
be denied that when the income of a partnership is assessed to 
tax under the Act what is really assessed is nothing else than 
the income of the individual partners; and we think that to 
say that a person has been assessed to income-tax may properly 
be paraphrased by saying that he has paid income-tax, or that 
his income has been subjected to income-tax or has been reduc- 
ed by the amount of the income-tax. In this sense it is quite 
clear that the appellant has been assessed to income-tax. He 
was entitled to one-fourth share of the profits of the factory 
and he must have received those profits less the amount of tax 
paid by the partnership upon them. Of course it is possible 
that, in spite of his share of the profits being thus subjected to 
tax, his total income for the year 1937-38 may have been below 
the taxable minimum. In that case provision exists in the Act 
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under S. 48 for an application to be made by the appellant for 
the refund of the tax upon his share of the income of the 
factory. There is.no evidence in the case that the appellant 
made any such application for refund. The result is that 
whether his income in fact fell below the taxable minimum or 
not it has undoubtedly been subjected to income-tax and in our 
opinion there can be no doubt that he comes within proviso (A) 


.of 5. 3. He cannot therefore be deemed to be an agriculturist. 


or entitled to the privileges of the Act. 
The appeal must fail and is dismissed with costs. 
K. C. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
_ PREsENT:— SR ALFRED Henry LIONEL LEACH, Chief 

Justice, AND MR. JUSTICE SQMAYYA. 

M. Ramalinga Aiyar .. Petitioner” 


v. 
T. K. Jayalakshmi and another .. Respondents (Plaintif 


and Ist Defendant). 

Civi! Procedwe Code (V of 1908), S. 20—Wifes suit for maintencnce 
and recovery of stridhan etc. against her husband ond father-tn-law—Place 
of swing—Common law rule that debtor should seek the creditor and pay him 
where he resided—A pplicabikty—Contract Act, S. 49. 

The plaintiff's marriage took place at Negapatam and owing to ill- 
treatment by her husband at Vellore where they were residing she re- 
turned to her father’s place at Palghat. Her father-in-law was residing at 
Mayavaram. She filed a suit in the Court of the Subordinate Judge, Palghat 
against her husband for maintenance and against her father-in-law for the 
return of her stridhanam properties alleged to have been entrusted to him at’ 
the time of marriage. On the question of jurisdiction, it was contended that 
the husband and father-in-law should be regarded as her debtors and in the 
absence of a contract to the contrary the English Common Law rule that the 
debtor must seek out the creditor applied and therefore the Palghat Court 
had jurisdictions f 

Held, that the Palghat Court had no jurisdiction, becanse the cause of 
action for either the recovery of maintenance or for the re-dellyery of the 
entrusted properties (return of which must have been contemplated at the 
family residence at Mayavaram or at the place where the husband resided) 
did not arise at Palghat; and neither of the defendants resided or worked 
there. The common law rule of the debtor seeking out the creditor cannot 
also be applied in the circumstances of the case, 

Somiram Jeetmul v. R. D. Tata & Co. Ltd... (1927) 53 M.L.J. 25: LR. 54 
LA. 265: 1.L.R. 5 Rang. 451 (P.C.); Raman Chettiar v. Gopalackari, (1908} 
LL.R. 31 Mad. 223 discussed. l 


Petition under Ș. 115 of Act V of 1908 praying that the 


High Court will be pleased to revise the finding of the Subor- 
sE na eS ee a ee 


* C. R. P. No. 162 of 1940. =g 13th March, 1941. 
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dinate Judge of South Malabar at Palghat dated the 6th 
December, 1939, and passed in Pauper O. S. No. 12 of 1939. 

M. Ranganatha Sastri for Petitioner. 

Ch. Raghava Rao fpr Respondents. 

The Court delivered the following 

Jupements, The Chief Justice——The question which is 
involved in this petition is whether the Subordinate Judge of 
South Malabar sitting at Palghat was right in holding that he 
had jurisdiction to try a suit instituted by the first respondent 
against the petitioner and the second respondent. The petitioner 
is the husband of the first respondent and the son of the second 
respondent. The petitioner and his father are members of a 
joint Hindu family. The petitioner married the first respon- 
dent at Negapatam in the month of June, 1929. It is the first 
respondent’s case that at the time of her marriage she entrusted 
‘her stridhanam property to the second respondent, who was to 
re-deliver it to her on demand. She alleges that the property 
entrusted to him consisted of Rs. 1,750 in cash and jewels, 
furniture and household utensils of the value of Rs. 3,352. 
The first respondent alleges that, while she was living with her 
husband at Vellore, where they went to reside after leaving 
Negapatam, his treatment of her was so cruel that she was 
compelled to leave him and return to her father’s house at 
Palghat. “At the time the suit was filed the petitioner was 
residing at Vellore in the North Arcot district and his father 
at Mayavaram in the Tanjore district. In filing the plaint in 
the Court of the Subordinate Judge of Palghat, the first respon- 
dent relied on the rule of English Common Law that the debtor 
must seek out his creditor and pay his debt ‘where the creditor 
happens to reside, unless there is an arrangement to the contrary. 
She contended that both her husband, and her father-in-law 
were her debtors, the husband being indebted to her for monies 
in respect of her maintenance and her father-in-law in respect 
of the properties entrusted to him. So far as the husband is 
concerned her claim is for Rs. 3,400 for past maintenance and 
for future maintenance at the rate of Rs. 60 per mensem. The 
Subordinate Judge accepted the contention that the common law 
rule applies in this case and held that the Court had jurisdiction 
to try the suit. 

S. 20 of the Code of Civil Procedure states, that, subject 
to the limitations contained in Ss. 16 to 19, every suit shall be 

99 
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instituted in a court within the local limits of whose jurisdic- 
tion (a) the defendant, or each of the defendants where there 
are more than one, at the time of the commencement of the suit, 
actually and voluntarily resides, or carrigs on business, or person- 
ally works for gain; (b)any of the defendants, where there are 
more than one, at the time of the commencement of the suit 
actually and voluntarily resides, or carries on business, or per- 
sonally works for gain, provided that the leave of the Court is 
given or the other defendants acquiesce in the suit being instituted 
there; or (c) the cause of action, wholly or in part, arises. It 
is quite clear that in this case the cause of action does not arise, 
even in part, at Palghat and neither of the defendants resides 
or works there: Therefore the order of the Subordinate Judge 
can only be supported if the defendants are to be regarded as 
debtors and the common law rule that the debtor is bound to seek 
out his creditor applies here. S. 49 of the Indian Contract Act 
states that, when a promise is to be performed without applica- 
tion by the promisee and no place is fixed for its performance, 
it is the duty of the promisor to apply to the promisee to appoint 
a reasonable place for the performance of the promise and to 
perform it at the place appointed. There is nothing in the Con- 
tract Act or in any other statute which states what is to be the 
position when the promisor fails to fulfil the duty imposed upon 
him by this section. 

In Raman Chettiar v. Gopalachart! which is a case under 
the Code of 1882, a Bench of this Court held that the common 
law rule does not apply in India, but it has been argued that 
this decision has in effeet been overruled by the judgmentof the 
Privy Council in Sontram Jeeimul v. R. D. Tata and Co, Lid.2 
I do not read the judgment of the Judicial Committee as deci- 
ding that that rule can always be applied in India where there 
is no express stipulation with regard to the place of payment or 
no appointment of a place under S. 49 of the Contract Act. In 
delivering the judgment of the Board, Viscount Sumner, after 
referring to the decisions in Motilal v. Surajmals, Dhunjisha 
Nusserwanjt v. A. B. Ffordet, Putiappa Manjaya v. Vira- 
bhadrappad and Bansilal Abirchand v. Ghulam Mahbub Khans 


1. (1908) I.L.R, 31 Mad. 223. 
2, (1927) 53 M.L.J. 25: L.R. 54 I.A. 265: I.L.R. 5 Rang. 451 (P.C.). 
3. (1904) I.L-R. 30 Bom, 1671 4, (1887) IL.R. 11 Bom, 649. 
5. (1905) 7 Bom. L.R. 993. 
6. (1925) 49 M.L.J. 806: L.R. 53 I.A. 58: LL,R. 53 Cal. 88. 


` 
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said: 

“Their Lordships do not think that in this state of the authorities it is 
possible to accede to the present contention that S.49 of the Indian Con- 
tract Act gets rid of inferences, that should justly be drawn from the terms 
of the contract itself or fronf the necessities of the case, involving in the 
obligation to pay the creditor the further obligation of finding the creditor 
30 as to pay him”. 

It was not necessary. in that case to decide whether the 
‘common law rule had full force in this country, because on exa- 
mination of the terms of the contract the Privy Council consi- 
dered that the suit had been instituted in the proper Court. But 
giving full weight to the words used in the passage which I have 
just quoted from the judgment, the judgment goes no further 
than saying that S. 49 does not preclude the application of the 
tule and does not get rid of inferences which should justly be 
drawn from the terms of the contract itself or from the neces- 
sities of the case. In the first place the terms of the contract 
are to be looked at and, if they do not help, the Court must 
have regard to the necessities of the case in deciding whether 
the rule should be applied. 


Without considering in what cases the rule might be con- 
veniently applied in India, it is, in my opinion, clear that it 
should not be applied in the present case. It has not been estab- 
lished that either the husband or the father-in-law is a debtor, 
but it may be assumed for purposes of this judgment that the 
husband is liable to pay the maintenance of the wife and that 
the father-in-law has possession of the properties described in 
the plaint. Taking the case of the husband, his liability, if any, 
does not arise out of contract. It arises, if at all, because he 
has maltreated his wife to such a degree that she cannot live 
with him any longer. The rule can have no application in such 
a case. Then, what is the position with regard to the father-in- 
law? The first respondent’s claim here does arise out of an 
alleged contract, but it must have been within the contempla- 
tion of the parties that the repayment of the money and the 
re-delivery of the goods entrusted assuming there was entrust- 
ment should take place at the family house or at the house where 
the first respondent was residing with her husband. It could 
never have been in the contemplation of the parties at the time 
of the marriage (and that is when the entrustment is said to 
have taken place) that the husband would so illtreat his wife 
that she would be compelled to return to her father’s house. I 
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consider that in this case the Court can justly draw the inference 
that the parties contemplated repayment and re-delivery at the 
family house or at the husband’s residence, and therefore the 
common law rule cannot be applied. 

I would allow this petition with costs against the first res- 
pondent and direct that the plaint be returned to her so that she 
may file it in the proper Court. 

Somayya, J.—While this case was argued before me when 
I was sitting as a single Judge it was urged that, in every case 
of a creditor and debtor, the Common Law Rule of England 
that the debtor should seek out the creditor and pay the debt 
where the creditor resides applies. It is in order to consider the 
validity of this argument that I posted this case before a Bench. 
If the Common Law Rule of England is to be invoked as a 
mere aid in finding out the place of performance of a contract I 
have no objection to its being so used and that is the way in 
which the Judicial Committre used it in Soniram Jeetmul v. 
R. D. Tata & Co. Lid.,1 but if it is argued that in every case 
of debtor and creditor, the rule is to be applied without consi- 
dering either the terms of the contract or the circumstances 
attending on it or the necessities of the case I have no hesitation 
in rejecting the contention. The question whether the Common 
Law Rule of England is to be applied to a country of vast dis- 
tances as India has to be considered with care, and it is not 
necessary to go into that question now. 


I concur in the order passed by my Lord, the Chief Justice. 
K. S. Petition allowed. 





[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—SIR . ALFRED Henry LioneL Leaca, Chief 
Justice, MR. JUSTICE MOCKETT AND Mr. JUSTICE KRISHNA- 
SWAMI ATYANGAR. 


Donda Bhagavantulayya Dhora .. Appellants* (Respondents 


and others 7 to 11) 
v. 
Adapa Venkandhora and others .. Respondenis (Appellant 
and Respondents 3 to 6). 








1. (1927) 53 M.L.J. 25: L.R. 54 I.A. 265: LL.R. 5 Rang. 451 (P.C.). 
* L. P. A. No. 8 of 1940. 4th March, 19%41.. 
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Transfer of Property Act (IV of 1882), S. 84—Tender—Clause in mori- 
gage deed to repay by a cericin date—If precludes tender before that date— 
Refusal to accepta tender as premature—No objection taken to correctness 
of amount tendered—Moritgagee cannot later object to the correctness of the 
amount fendered—De mivimjs non curat lex marim, if can be applied to 
tender. ¢ 


Where by a mortgage deed of 10th September, 1926, the mortgugors 
covenanted to repay all principal and interest payable under the deed “by 
the 10th September, 1928”, it means that it shal] be payable “on or before the 
10th September, 1928,” and therefore a tender of the amountin June, 1927, 
of principal and interest then due is a valid tender. 


Where by a bóna fide miscalculation the tender fell short of the correct 
amount by Rs. 4 but the mortgagee refused to accept the tender not because 
the amount offered was short of what wes then due by Rs. 4 but because he 
maintained that there could be no tender before September, 1928, he must 
be deemed to have waived the objection as to the correctness of the amount 
and he cannot later object to the validity of the tender on that ground. Also 
as there was here an unequivocal wrongful refusal to accept o tender the 
law does not require e tender to be made. 


The question whether the maxim de minimis non curat lex can be applied 
to a tender left open. 

Appeal preferred under Cl. 15 of the Letters Patent against 
the judgment and decree of the Hon’ble Mr. Justice Wadsworth 
in S. A. No. 93 of 1936 (A. S. No. 98 of 1934, Sub-Court, 
Vizagapatam) (O. S. No. 707 of 1932, District Munsif’s Court, 
Chodavaram). 


V. Govindarajachari for Appellants. 

G. Chandrasekhara Sastri for Respondents. 

The judgment of the Court was delivered by 
The Chief Justice——This appeal involves two questions. 
The first question is whether the mortgagors of certain immo- 
vable properties were entitled to redeem the mortgage before 
the 10th September, 1928. The second question is whether a 
tender of Rs. 760 is to be regarded as invalid because it fell 
short of the amount due by Rs. 4. The mortgage was created 
by the first, second and third defendants in favour of Donda 
Godavarayya, the appellants’ father, on the 10th September, 
1926. The mortgagors covenanted to repay all the principal 
and interest payable under the deed ‘by’ the 10th September, 
1928, In the month of June, 1927, the fourth defendant, who 
is now the first respondent, tendered to the mortgagee the sum 
of Rs. 760. The first respondent had purchased the equity of 
redemption and therefore stood in the shoes of the mortgagors, 
In tendering the sum of Rs. 760 the first respondent did so in 
‘the full belief that this was the correct amount. There had 
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been a miscalculation, but this was not discovered at the time. 
The mortgagee refused to accept the tender, not because the 
amount offered was Rs. 4 short of what was then due under the 
mortgage, but because he maintained that the terms of the 
mortgage deed precluded the first respdhdent from making any 
tender until the 10th September, 1928. The mortgagee at no 
time questioned the correctness of the amount which was offer- 
ed to him and a letter written by him to the first respondent on 
the 4th July, 1927, and his own testimony in the case clearly 
indicates an unequivocal refusal to accept anything less than an 
amount representing the principal and interest calculated up to 
the 10th September, 1928. It is not suggested that the first 
respondent in making the tender was unwilling to pay the fult 
amount then due. 


In 1933 the appellants’ father instituted a suit in the Court 
of the District Munsif of Chodavaram to enforce payment of a 
sum of Rs. 1,700 which he claimed to be owing in respect of the 
mortgage. The defendants pleaded that by reason of the 
tender in the month of June, 1927, interest had ceased to run 
from the date of the tender and denied that there was anything 
more than Rs. 769 due which amount was deposited in Court. 
The District Munsif accepted the plea that there had been a 
valid tender and directed that the Rs. 769 should be paid to the 
plaintiff. Accordingly he dismissed with costs the claim for 
the balance of the Rs. 1,700. The appellants appealed to the 
Subordinate Judge of Vizagapatam, who held that the tender 
was invalid and passed a decree for the full amount claimed, 
less a small reduction in the amount of interest. The first 
respondent appealed to this Court and the appeal was allowed 
by Wadsworth, J., who restored the decree of the District 
Munsif. The present appeal is from the judgment of Wads- 
worth, J., under CL 15 of the Letters Patent. 


The learned Judge held that the words “we shall pay all 
the principal and interest payable under this document by the 
10th September, 1928” to be found in the deed meant payable 
‘on or before’ that date, and we have no hesitation in concurr- 
ing in this opinion. Before the learned Judge and in this Court 
several cases have been quoted, but none is really in point. The 
meaning of the word ‘by’ is not referred to in any of them. If 
the word ‘by’ is'to be given here its ordinary meaning the 
document stipulates that the mortgagors shall pay on or before 
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that date. The option was in them. In our opinion, it is not 
feasible to put any other interpretation on the word. 


There has been considerable argument in this case on the 
question whether the im de minimis non curat lex applies 
toa tender. In Subbai'Goundan v. Palani Goundani, Sadasiva 
Aiyar and Moore JJ., did not discuss the maxim, but impliedly 
rejected it. There a tender by a mortgagor to the mortgagee 
was short by 9 pies of the correct amount and it was held that 
this was a bad tender. In Subramania Atyar v. Narayana- 
swami Vandyar8, Seshagiri Aiyar, J., referred to the decision 
in Subbat Goundan v. Palani Goundan!, and said that if he were 
deciding that case he would have applied the maxim, but this 
observation constituted an obster dictum as the application of 
the maxim toa tender was not called for in that case. Venkata- 
ramana Rao, J., in Narayanaswamt Nayak v. Ramaswamy 
Nayak’, expressed his agreement with the observation of 
Seshagiri Aiyar, J., and this again was obiter. For reasons 
which will presently be indicated it is not necessary to decide 
whether the maxim can be applied to a tender of an amount in 
redemption of a mortgage, but in passing it may be observed 
that no case has been quoted to us, English or Indian, in which 
the maxim has been applied to a tender and it is certainly open 
to doubt whether it can properly be applied. S. 84 of the 
Transfer of Property Act which deals with a tender in redemp- 
tion of a mortgage speaks of ‘the amount’, remaining due on 
the mortgage, and S. 38 (2) of the Contract Act says that an 
offer of performance should be made at aproper timeand place, 
and under such circumstances that the person to whom it is 
made may have a reasonable opportunity of ascertaining that 
the person by whom it is made is able and willing there and 
then to do ‘the whole’ of what he is bound by his promise to do. 
It may also be observed that the sum of Rs. 4 is not an inap- 
preciable sum. 


The reason why it is not necessary to decide whether the 
maxim de minimis non curat lex applies in this case is because 
it is manifest that there are two other principles which apply 
and on these principles the judgment under appeal may be 
supported. 





1. (1916) 30 MLL.J. 607. 2. (1917) 34 M.L.J. 439. 
3. (1939) 1 M.L.J, 324. 
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The first principle is that where there has been an unequi- 
vocal refusal to accept a tender the law does not require a 
tender to be made. In Chalikani Venkatarayanim v. Zamindar 
of Tunit, which was an appeal from this Court, the Privy 
Council expressly approved of the didtum of Vice-Chancellor 
Wigram in Hunter v. Daniel’, where he said: 

“The practice of the Court is not to require the party to make a 
formal tender where, as inthis case from the facts stated in the bill, or, 
from the evidence, it appears that the tender would have been a mere form, 
and that the party to whom it was made would have refused to accept the 
money.” 

Chalikani Venkatorayanim v. Zamindar of Tuns, arose out 
of a mortgage suit, and the refusal to accept a tender was based 
on an invalid provision in the mortgage deed. In these circum- 
stances and because it did not necessarily follow that if a tender 
had been made it would not have been accepted, the Judicial 
Committee held that there was not an unequivocal refusal. But 
the facts in that case are very different from the facts in this 
case. Here there was a tender and the appellants’ father inti- 
mated in writing that he would not accept it. The refusal was 
embodied in a letter dated the 4th July, 1927, and it left no 
doubt that any tender less than the full amount calculated up to 
the 10th September, 1928 would not be accepted. 


The second principle is that where there is a specific objec- 
tion to a tender it is an implied waiver of any other objection 
there may be. The application of this principle is conveniently 
stated in Benjamin on Sale, 7th edition page 812 where the 
leading cases are collected. It will be sufficient if one of the 
cases is referred to, namely that of Polglass v. Oliver3, where 
Bayley, B., said: 

“To make a tender good, it should be made in the coin of the realm, and 
“the money ought to be produced ; but the party to whom the tender is made 
may make good what would otherwise be insufficient, by relying on a diffe- 
rent objection. If he claim a larger amount, and give that as a reason for 
not accepting the money, he cannot afterwards object that the money was 
not produced nor can he object that it was offered in paper. Ii he object to 
accept the sum tendered because it is in paper, which he is not bound to 
receive, be gives the party tendering an opportunity to make his tender in 
coin; butif he ptts his refusal upon a different ground, he waives th 
objection as to the quality of the tender.” A 


a_a 


1, (1922) 44 ML.J.631: L-R- 50 LA. 41: LL.R. 46 Mad. 108 (P.C). 
: 2 (1845) 4 Hare 420: 67 S.R. 712, 
3. (1831) 2C &J. 15: 37 RR. 623: 149 E.R. 7. 
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In the present case the tender was refused, not because the 
amount tendered was short by Rs. 4 but because the appellant 
considered that he was entitled to wait until the 10th Septem- 
ber, 1928, which meant more in interest for him. His refusal 
of the tender on this grbund waived any objection that he may 
have had to the amount being short. After he had written his 
letter of the 4th July, 1927, it was not open to him to raise the 
-question of the amount of the tender or ask for the application 
of the de minimis non curat lex rule. 

For these reasons the appeal will be dismissed with costs. 

S. V. V. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PrRESENT:--SIR ALFRED [znry LIoneL Leaca, Chief 
JUSTICE AND MR, JustTICE HAPPELL, 

Sri Raja Venkatadri Apparao Babadur .. Appellani* (Defen- 


Zamindar Garu dant) 
v. 
Timmaraju Venkata Kutumbarao .. Respondent (Plain- 
iff). 


Civil Procedure Code (Y of 1908), O. 21, r. 89-—-Amownt deposited wiih- 
out protest in an application under r. 89 by a claimant to save what he claimed 
to be his property—Payment if under coercion—Suit to recover—Maintain- 
abthiy—Contract Act QX of 1872), S. 72. 

A suit by a person to recover the amount which he deposited in an 
application under O. 21, r. 89 of the Civil Procedure Code, on the ground 
that he was compelled to make the deposit in order to save what he claimed 
to be his property ig maintainable. The payment made into Court by the 
plaintiff when he applied for an order to set aside the sale of hig property in 
execation of a decree against someone else, though not made under protest 
must be considered to be a payment made under coercion within the meaning 
of S. 72 of the Contract Act. 

Kotla Satyam v. Thammana Perraju, (1931) 34 L.W. 399, applied. 

Krishna Aiyar v. Arunachalam Chettiar, (1935) 69 M.L J. 349: IL.R. 58 
Mad. 972 (#.B.), distinguished. 

Appeal under CL 15 of the Letters Patent against the 
judgment of the Hon’ble Mr. Justice King dated the 4th March, 
1940, and made in S. A. No. 33 of 1937 preferred to the High 
Court against the decree of the Court of the Subordinate Judge 
of Bezwada in A. S. No. 107 of 1935 (O. S. No. 397 of 1933 
District Munsif’s Court, Bezwada). 

Y. Govindarajulu and B. Lakshminarayana for Appellant. 

M.S. Ramachandra Rao for Respondent. 


* L-P.A. No. 15 of 1940, 25th February, 1941. 
100 


Venkata dri 
Apparao 
v, 
Venkata 
Kutumbarao 
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The judgment of the Court was delivered by 


The Chief Justice—The appellant is the Zamindar of 
Vuyyur and was the defendant in the suit out of which this 
appeal arises. It was filed by the respondent to recover 
damages for an alleged wrongful attafhment of his property. 
The trial Court (the Court of the District Munsif of Bezwada) 
decided against the respondent and dismissed the suit, but on 
appeal the Subordinate Judge of Bezwada reversed the decision 
of the District Munsif and granted the respondent a decree for 
Rs. 23-12-2. The appellant appealed to this Court, but his 
appeal was dismissed by King, J., who agreed with the judg- 
ment of the Subordinate Judge, but gave a certificate which 
permitted the filing of this appeal under Cl. 15 of the Letters 
Patent. The real question involved in this appeal is whether 
the case is governed by the decision of the Full Bench in 
Krishna Aiyar v. Arunachalam Chettiar}, or by the judgment in 
Kotla Satyam v. Thammana Perraju%, which was decided by 
a Division Bench. The learned Judge held that Kotla Satyam 
x. Thammana Perraju®, applied. 


Before referring to the authorities it will facilitate the 
appreciation of the argument if the facts in the present case 
are stated. In S.C.S. No. 200 of 1926 of the District 
Munsif’s Court of Nuzvid at Bezwada the appellant sued for a 
decree against his tenant, Rangamma, for the rent owed by her 
in respect of Fasli 1332. He obtained a decree and on the 
15th March, 1930, applied for the attachment of the land leased 
to Rangamma. The order of attachment was issued on the 
16th July, 1930, but before this was obtained, to be exact, on 
the 16th June, 1930, Rangamma sold her tenant’s interest to the 
respondent. On the passing of the order of attachment, the 
respondent applied to have it set aside, but his petition was 
dismissed and on the 8th December, 1930, the property was 
sold in execution proceedings. The respondent did not institute 
a suit to challenge the order passed on this application, but on 
the 5th January, he filed an application for the setting aside of 
the sale under O. 21, r. 89 of the Code of Civil Procedure and 
as he deposited the required amount the sale was set aside. 
Rangamma was also in arrears with her rent for Faslis 1333 


1. (1935) 69 M.L.J. 349: LL.R. 58 Mad. 972 (F.B.)s 
2, (1931) 34 L.W. 399. 
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and 1334, To enforce payment the appellant filed S. C. S. 
No. 201 of 1926. He obtained a decree and an order of 
attachment in the subsequent execution proceedings. Notwith- 
standing his failure in the previous proceedings, the respondent 
applied for an order setting aside the attachment and on this 
occasion he was successf&l The appellant did not challenge the 
validity of this finding by suit, as he could have done, and his 
failure to do so meant that the respondent’s title was established. 

We consider that the present case does not come within the 
judgment in Krishna Aiyar v. Arunachalam Chettiarl, The 
decision there was that once the proper amount has been depos- 
ited in Court on an application under O. 21, r. 89, made by a 
person entitled to present it, the Court has no power to enter- 
tain or proceed with the hearing of an application under r. 90, 
but must set the sale aside under r, 89. The Court observed 
that: 

‘.. .. the reported cases where claimants made payments to avert sales 
of property and the payments were therefore payments made under coercion 
are of no real assistance in this case’. 

The Court was not considering a case like the present one 
where a person is suing to recover the amount which he depos- 
ited in an application under r. 89 on the ground that he was 
compelled to make the deposit in order to save what he claimed 
to be his property. In Kotla Satyam v. Thammana Perraju, 
it was held that a person, who, in order to get a sale set aside, 
filed an application under r. 89 and under protest made the 
required deposit was entitled to sue to recover the consideration 
for the sale on the ground that it was a payment made under 
coercion within the meaning of S. 72 of the Contract Act. The 
payment which the respondent made into Court when he applied 
for an order setting aside the sale of the 8th December, 1930, 
was not made under protest, but we consider that there was 
coercion within the meaning of S. 72. Unless he made the 
deposit, he could not get the sale set aside and the title to it 
would consequently vest in the appellant. In Kanhayalal v. 
National Bank of India’, the Privy Council held that the word 
‘coercion’ used in S. 72, is used in its general and ordinary sense 
as an English word and that its meaning is not controlled by 





1. (1935) 69 M.L.J. 349 : I.L.R. 58 Mad. 972 (F.B.). 
2 (1931) 34 L.W. 399. 
3. (1923) 45 M.L.J. 497: L.R. 50 I.A. 162: I.L.R. 4 Lah. 284 (P.C.). 


` 
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the definition in S. 15. \A person who is compelled to make a 
payment in order to save his property being sold in circum- 
stances such as we have here does not make the payment 
voluntarily but is subject to coercion within the meaning of S. 72 
of the Contract Act. 

For these reasons, we agree with the decision of King, J., 
and dismiss the appeal with costs. 


K.S. Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, JUSTICE KING. 


Vanguri Mahalakshmamma .. Petstioner® ( Appellani— 
Plaintiff.) 
v. 
Vanguri 'Venkatanarayanamurthi 
(died) and others .. Respondents (Respon- 
dents and Nil—Defen- 
dants and Nil). 


Court-Fees Act (VII of 1870), S. 12 (1) and (2) Scope—Appeal! against 
dismissal of swi—Order for payment of additional cowrt-fee on memo- 
randum of appeal—Finality—Question of court-fee payable on plaini—]uris- 
diction of appellate Cowrt to reconsider. 

S. 12 (1) of the Court-Fees Act is intended to ensure that the Court at 
as early a stage as possible in the suit should finally determine the court-fee 
payable before the subject-matter of the suit itself is to be embarked upon; 
and in so determining there is no requirement that both parties to the suit 
must be heard, the matter being pre-eminently one between the Government 
and the party seeking relief. 

A Court entertaining a memorandum of appeal has no jurisdiction to 
reconsider an earlier order determining the court-fee payable on the memo- 
randum of appeal and pass a fresh order directing payment of additional 
court-fee on the ground that the mode of valuation of the relief adopted in 
the plaint was defective. Such an order if made will be opposed to the 
provisions of S; 12 (1) and is liable to be set aside in revision. 

Lakshmana Aiyar v. Palsnioppa Chettiar, (1935) 69 M.L.J. 479, Sadasivam 
Pillai v. Varadaraja Odayar, (1937) 1 M.L.J. 89 and Chukka Durg iah In-re, 
(1938) 2 M.L.J. 647 followed. ‘ 

But an appellate Court is not without jurisdiction under S. 12 (2) to re- 
consider an order already passed under that sub-section and direct payment 
of additional court-fee on the plaint; and any fresh order so passed cannot 
be challenged in revision under S. 115, Civil Procedure Code. 


Petition under S. 115 of Act V of 1908, praying that the 
High Court will be pleased to revise the order of the Court of 





*CRP. No. 1120 of 1939. 28th January, 1941, 
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the Subordinate Judge of Narsapur dated 27th June, 1939 and 
made in A. S. No. 41 of 1936 (O. S. No. 8 of 1933 on the file 
of the Court of the District Munsif of Tanuku). 


M. Appa Rao for penoner: 
T. Satyanarayana for Respondents. 


The Court delivered the following 


Jupcment.—The petitioner here filed a suit in the Court of 
the District Munsif of Tanuku for the division of property held 
by her husband’s relations on the assertion that her husband 
died divided from them and that a release deed executed by him 
in their favour was not binding upon her. She sued also for 
cancellation of that release deed. Court-fee was paid in two 
sums, one for the general relief of the division and recovery of 
property and one for the cancellation of the release deed. The 
suit was dismissed on the ground that there was no division in 
status between the husband of the plaintiff and the other mem- 
bers of his family. In the course of the judgment a finding 
was given that the release deed was brought about by undue 
influence and was therefore not binding on the widow. This 
finding, as will be seen, had no material effect upon the result 
of the suit which had to be dismissed because the plaintiff's 
husband had died as a member of a joint family. The plaintiff 
appealed against the decree dismissing her suit and at first 
sought to pay court-fee only upon the main prayer in her suit 
for the recovery of her husband’s estate. In an order dated 
3rd March 1937, however, the learned Subordinate Judge of 
Narsapur called upon her to pay court-fee also upon the prayer 
in the plaint in the lower Court for cancellation of the release 
deed. That court-fee was paid on the 5th April, 1937. The 
. appeal remained pending for another two years and came up 
for hearing in 1939. By that time a new Subordinate Judge 
had succeeded the Judge who had passed the order of March, 
1937. The new Subordinate Judge once again discussed the 
question of court-fee and held that the method of valuation of 
the court-fee payable upon the relief for the cancellation of the 
release deed in the lower court was defective and that upon the 
true method of valuation further court-fee was payable. An 
order was therefore passed on the 27th June, 1939 that the 
plaintiff should pay Rs. 405 deficit court-fee on the plaint and 
Rs. 405 deficit court-fee upon the memorandum of appeal. It is 
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against that order that the present revision petition has been 
filed. 

This petition wiH have to be decided upon a consideration 
of S. 12 of the Court-Fees Act. S. 1J runs as follows: 


“(i) Every question relating to valuation for the purpose of determining 
the amount of any fee chargeable under this chapter on a plaint or memo- 
randum of appeal shall be decided by the Court in which such plaint or 
memorandum, as the case may be, is filed, and such decision shall be final as 
between the parties to the suit. 

(ii) But whenever any such suit comes before 2 Court of appeal, refe- 
rence or revision, if such Court considers that the said question has been 
wrongly decided td the detriment of the revenue, it shall require the party by 
whom such fee bas been paid to pay so much additional fee as would have 
been payable had the question been rightly decided, and the provisions of 
S, 10, paragraph ii, shall apply”. ` 

It will at once be apparent that the learned Subordinate 
Judge’s order falls into two portions, one of which purports to 
be under S. 12 (1) and the other under S. 12 (2). So far as 
the memorandum of appeal is concerned, the learned Judge is 
acting under S. 12 (1). So far as the plaint is concerned the 
learned judge is acting as a Court of appeal under S. 12 (2). 
There is nothing in S. 12 (2) which states that a Court may not 
reconsider an order which it has already passed under that sub- 
section. It seems to me therefore that it cannot be successfully 
argued that that part of the learned Subordinate Judge’s order 
which calls upon the appellant to pay a deficit court-fee on the 
plaint is without jurisdiction. As this is a revision petition 
under S. 115 of the Civil Procedure Code, I can see no ground 
for interference with that part of the learned Subordinate 
Judge’s order. 


With regard to the order calling for an additional payment 
on the memorandum of appeal, it seems to methat it is contrary 
to the provisions of S. 12 (1). S. 12 (1) lays it down that the 
Court which entertains a memorandum of appeal shall decide 
what is the correct court-fee to be paid upon it and that deci- 
sion shall be final as between the parties to the appeal. It is 
argued that, if a decision is to be final, it means that the same 
Court cannot reconsider its own decision. This has been held 
in three cases which have been brought to my attention, all in 
recent years by Venkatasubba Rao J., in Lakshmana diyar v. 
Palaniappa Cheitiarl, Venkataramana Rao J., in Sadasivam 
A A a a a eee 


1, (1935) 69 M.L.J. 479. 


- 
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Pillai v. Varadaraja Odayar! and Pandrang Row, J., in Chukka 
Durgiah In re?. It is argued for the respondents here that 
S. 12 (1) makes final only a decision which has been finally 
arrived at by the Court gfter both parties have been heard and 
that the phrase “shall be “inal as between the parties to the suit” 
would be meaningless unless this were the true interpretation of 
the word ‘decision’. I am not able to accept this argument. It 
seems to me that it would have been very easy for the Legis- 
lature to have laid it down that no final decision on a question 
of court-fee shall be given unless both parties are heard if that 


had been the intention of the Legislature. The word ‘decided’ 


and the word ‘decision’ are bere given without any qualifications 
at all and they must clearly apply to any adjudication by the 
Court whether both parties have been heard or only one party 
has been heard or even if no party at all has been heard. The 
only essential is that the Court should apply its mind to the 
questions at issue in arriving at the true: calculation of the 
court-fee; so that, although in this case the first order of the 
3rd March, 1937 was passed after hearing only the appellant 
and not the respondent, I can still see no reason why that order 
can be excluded from the term ‘decision’ in this sub-section. 
The order is quoted in the later order of June 1939 and it is an 
order obviously passed after the Court had applied its mind to the 
question of the amount of court-fee payable. Nor do I see on 
general principles any reason why the Legislature should have 
required that both parties should be heard before a decision as 
to court-fee could be given. Questions of court-fee are not 
questions between the parties to a suit. The subject-matter of 
their litigation has nothing to do with court-fee. It is pre- 
eminently a matter between the Government and the subject, a 
matter for the safeguarding of which the Court of course must 
be the final authority, I am not prepared to hold that the Legis- 
lature at any time contemplated that this question of court-fee 
should form the subject-matter of an issue to be tried along with 
the other issues when the suit came up for adjudication. This 
hag been also stated by Venkatasubba Rao, J., in the judgment? 
already referred to. He says at page 482 :— 


“Under the prevailing usage, the Court fully goes into the question rela- 
ting to the court-fee, only upon an objection taken in the written statement 
by the defendant; but, as the Judicial Committee points out in Rachappa 


1, (1937) 1 M.L.J. 89. 2. (1938) 2 M.L.J. 647. 
3. (1935) 69 ML.J. 479. 
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Subrao v. Skidappa Venkatraol, the Court-Fees Act was passed not to 
arm a litigant with a weapon of technicality against his opponent, and from 
that view it follows that, although in actual practice a defendant is permitted 
to object that the proper court-fee has not been paid, be has, strictly apea- 
king, no legal right to raise such a plea, but his function must be deemed to 
be, subject to the Court’s leave, merely to apsist it in coming to & proper 
decision”. 

I am of opinion that the real purpose for which this sub- 
section was enacted was to ensure that the Court at as early a 
stage as possible in the suit should finally determine what was 
the amount of court-fee payable before the subject-matter of the 


„suit itself was to be embarked upon, and that once the Court did 


so determine, the parties were not to be permitted to raise the 
question again before it. I therefore with respect follow the 
authorities already quoted and hold that this part of the order 
of the learned Subordinate Judge calling upon the petitioner to 
pay Rs. 405 upon the memorandum of appeal has been passed in 
direct contradiction of the provisions of S.12 (1) of the Court- 
Fees Act and therefore without jurisdiction. I accordingly set 
aside that part of the order and, as already mentioned, affirm 
the other portion of the order relating to the deficit court-fee 
on the plaint. Each party to this petition will bear his own 
costs. : 
K.C. Order varied. 





, [FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sik ALFRED HENRY Lionet Leacu, Chief 
Justice, Mg. Justice MOCKETT AND MR, JUSTICE KRISHNA- 
SWAMI ATYANGAR. 


Mir Ghulam Hussain Sahib ... Appellant® (Appellant) 
V. 

Ayesha Bibi and others ... Respondents (Respondents). 

Letters Patent, Cl. 15—Leave to appeal—Certificate—If can be restricted 
to particular points only—Guardians and Wards Act (VIII of 1890), S. 30— 
Court guardian selling minors’ property wtihout permission of Couri—Sale 
whether void—Swét to set aside sale when maintainable by the ward—Limuta- 
tion Act (IX of 1908), Art. 44. j 

In granting a certificate for leave to appeal under Cl. 15 of the Letters 
Patent it is not open to a Judge to limit the points fit for appeal and it is for 





1. (1918) 36 M.L.J. 437: L-R. 46 I.A. 24: I.L.R. 43 Bom. 507. 
* L. P. A. No. 14 of 1940. 18th February, 1941. 
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the Court hearing the Letters Patent appeal to say what questions it will 
allow to be raised. 


_ Where a person had been appointed under the Guardians and Wards Act 
to be the guardian of the property of Muhammadan minors an alienation by 
him of properties without obtaining the Court’s permission would be 
voidable and not void and whuld operate as a valid transfer unless set aside 
at the instance of the’ minor dr minors concerned. 

Decision in Rahima Biv. Abdul Vakil Sahib and others, A. S. No. 526 
of 1931, (unreported) overruled. 


Where a transfer is made by a de facto guardian the position may be 
different. 


Appeal under Cl. 15 of the Letters Patent against the 
judgment and decree of the Hon’ble Mr. Justice Horwill dated 
the Ist March, 1940, and passed in S. A. No. 303 of 1937 
preferred against the decree of the Court of the Subordinate 
Judge of Trichinopoly in A.S. No. 40 of 1936 preferred against 
the decree of the Court of the District Munsif of Trichinopoly 
in O, S. No. 109 of 1933. 

D. Ramaswami Atyangar for Appellant. 


S. Panchapagesa Sastri for T. V. Ramanatha Aiyar for 
Respondents. 


The Court delivered the following 


JupGMENTS: The Chief Jusiice.—The seventh respondent 
is the mother of the eighth, ninth and tenth respondents in this 
appeal and of the sixth defendant in the suit out of which the 
appeal arises. The sixth defendant died pending the litigation 
and is now represented by the eleventh, twelfth and thirteenth 
respondents. The father, one Shumsudeen, died before 1922. 
In that year, the seventh respondent was appointed the guardian 
of the properties of her sons and daughters all of whom were 
minors. On the 24th of September, 1924, the seventh respon- 
dent, acting on her own behalf and as guardian of the ninth and 
tenth respondents and the sixth defendant, sold to the appel- 
lant a house which had been left by Shumsudeen. The eighth 
respondent was at this time a major and.she joined in the con- 
veyance. The seventh respondent did not obtain the sanction of 
the Court to the sale, as she was bound to do by reason of S. 29 
of the Guardians and Wards Act, 1890. Her failure to obtain 
the necessary consent of the Court did not, however, avoid the 
transaction so far as the minors were concerned. The transac- 
tion was not void, but merely voidable. S. 30 says that the 
disposal of the immovable property by a guardian in contraven- 


tion of S. 28 or S. 29 is voidable at the instance of any person 
101 


v. 
Ayesha Bibi. 


Leach, C} 


v. 
. Ayesha Bibi. 
Leach, CJi 
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affected thereby, and goes no further. Art. 44 of the Limita- 
tion Act gives a ward three years from the date when he 
attains majority to sue to'set aside a transfer of property made 
by his guardian. Therefore the minorywere placed by statute 
in a position to sue to set aside the sheen within three 
years of attaining majority, but failure to exercise this tight 
would make the appellant’s title unassailable. 


On the 31st of January, 1932, the ninth and tenth respon- 
dents and the sixth defendant sold their shares in the property 
to one Mohamed Ghulam Hussain Sahib, who, onthe 24th 
of January, 1933, filed, the suit out of which this appeal arises 
to recover from the appellant the shares of his vendors in the 
property. Mohamed Ghulam Hussain Sahib died during the 
pendency of the suit and his legal representatives, who are 
respondents 1 to 6 were made plaintiffs in his place. The suit 
was defended by the appellant, who contended that the sale was 
valid and that the suit was barred by limitation in that it had 
been filed three years after the ninth and tenth respondents and 
the sixth defendant had attained majority. The District 
Munsif of Trichinopoly who tried the suit held that (1) the 
vendors of Mohamed Ghulam Hussain Sahib were not bound 
by the sale to the appellant of the 24th of September, because 
the Court’s sanction had not’ been obtained for the transfer; 
(2) the ninth respondent alone had attained majority more 
than three years before the suit; and (3) the ninth and tenth 
respondents were majors at the time of the sale to Mohamed 
Ghulam Hussain Sahib, but that the sixth defendant wasa ` 
minor. Relying ona decision of this Court (Ramesam and 
Cornish, JJ.), in the unreported case of Rdhima Bi v. Abdul 
Vakil Sahib and others1, the District Munsif held that the plain- 
tiffs were entitled to a decree for the shares of the ninth and 
tenth respondents and the sixth defendant. The appellant 
appealed to the Subordinate Judge of Trichinopoly, who con- 
curred in the judgment of the District Munsif and accordingly 
dismissed the appeal. Before the Subordinate Judge, the appel- 
lant applied to amend his grounds of appeal by setting out the 
contention that in any event the trial Court erred in giving the 
plaintiffs a decree for the share of the sixth defendant as she 
was a minor at the time of the sale and consequently could not 





1. A.S. No. 526 of 1931. 
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transfer her interest to the vendee, Mohamed Ghulam Hussain 
Sahib, The Subordinate Judge refused to allow this additional 
ground to be raised. The appellant then appealed to this, Court. 
The appeal was heard by Horwill, J., who also was bound by the 
decision of this Court iù Rahima Bi v. Abdul Vakil Sahibt. The 
learned Judge indicated that he was not in agreement with that 
judgment but being bound by it he was compelled to follow it. 
The learned Judge held that the Subordinate Judge was justified 
in not allowing the appellant to raise the contention with regard 
to the sixth defendant’s inability to confer any title on the 
vendee, and in giving the certificate under Cl. 15 of the Letters 
Patent, which has permitted of the present appeal he limited it 
to the question whether the case was governed by Rahima Bi v. 
Abdul Vakil Sahibi. The appellant, while conceding that that 
case did bind the Courts below, says that it is bad law. He 
also challenges the validity of the certificate granted by Horwill 
J., in that it limited his grounds of appeal. He says that as a 
certificate was granted he is at liberty to say that the Subor- 
dinate Judge and Horwill, J., erred in refusing to allow him to 
raise the question of the effect of the sixth defendant’s minority, 
at the time of the sale to Mohamed Ghulam Hussain Sahib. 

It will be convenient to deal first of all with the contention 
that the learned Judge was wrong in attempting to limit his 
certificate. I consider that the appellant’s objection is well 
founded. CL15 of the Letters Patent permits of an appeal 
from a single Judge of this Court sitting on the appellate side, 
where the Judge declares that ‘the case is a fit one for appeal”. 
It is no function of the learned Judge to say what points are fit 
for appeal. It is for him to say whether ‘the case’ is a fit one 


for appeal. If he considers that it is, he can give the certificate, . 


but he must leave the matter there. It is for the higher appel- 
late Court to say what are the questions it will allow to be 
raised. It follows that in my opinion it is open to the Court to 
hear and decide the appellant’s objection with regard to the 
course taken below in respect of the contention which the 
appellant raised regarding the sixth defendant’s capacity to 
contract. 

In my judgment, the appellant’s objection that Rahina Bs 
v. Abdul Vakil Sakib and others! was wrongly decided is also 
well founded. In that case, as in the one now before us, a 


1, A. S. No. 526 of 1931. 
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person had been appointed under the Guardians and ‘Wards Act 
to be the guardian of the property of Mohamedan minors. The 
guardian applied for permission to Court to sell certain proper- 
ties and permission was given subject to a condition which was 
not fulfilled. The question was whether in those circumstances 
the sale was a valid one. Ramesam, J., who delivered the 
judgment of the Bench after observing, 


“Whereas in the case of a sale bya de jure guardian ora sale by a Court 
guardian who has obtained the permission of the Court and who has com- 
plied with the conditions precedent to the sale, if any, the sale is presumed 
to be prima facie valid and the quondam minor has to sue to set aside the 
sale and therefore Art. 44 will become applicable”, i 


went on to say: 

“|... butif the case is ofa sale by a de facto guardian or by a Court 
guardian without obtaining sanction or without complying with the conditions 
precedent imposed by the Court granting sanction, then the minor is not 
bound to set aside the sale”. 

These two statements are in conflict and the second state- 
ment ignores altogether the provisions of S. 30 of the Guar- 
dians and Wards Act. While the statement that an unlawful 
sale by a de facto guardian does not bind the minors can be 
taken to be correct so far as a guardian of a Mohamedan minor 
is concerned, it is certainly not the case where a guardian, 
appointed by the Court under the Guardians and Wards Act, 
has conveyed property without the sanction of the Court. As I 
have already observed, the transaction is vojdable and not void 
and operates as a valid transfer unless set aside at the instance 
of the minor or minors concerned within the period allowed by 
the law of limitation. The decision of Ramesam and Cornish, 
JJ., not only’runs directly contrary to unambiguous words of 
the. statute, it ignores three decisions of this Court which were 


_ binding upon the learned Judges, namely, Sinnayya Pillar v. 


Munisami Iyanl, Pertakarupfan Chetty v. Kandasamt Chetty? 
and Sivanmalat Goundan v. Arunachalam Goundan’. I fail to 
understand the reference made to a sale which is ‘prima facte 
valid’, because the statute leaves no doubt that a transfer made 
by a lawful guardian without sanction of the Court is valid 
until it is set aside. The decision in Rahima Bi v. Abdul Vakil 
Sahib4 cannot be allowed to stand in so far as it relates to 
transfers made by guardians appointed by the Court. Where 





1, (1899) 9 M.L.J. 64: I.L R. 22 Mad. 289. 
2. 1933 M.W.N. 791. 3. (1938) 2 M.L.J. 428, 
4. A.S. No- 526 of 1931. 
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the transfer is made by a de facto guardian the position may be 
very different. Therefore, I would allow this objection and 
hold that the suit is barred by limitation so far as the interest 
of the ninth respondent is concerned. It is not barred so far as 
the interest of the tenth respondent is concerned because the 
suit was filed within three years of the date on whichhe attained 
majority and Mohamed Ghulam Hussain Sahib obtained a valid 
transfer of his interest in the property. 


It remains to decide the appellant’s contention that he 
should have been allowed to have raised his objection with re- 
gard to the passing of the sixth defendant’s interest. I 
consider that inasmuch as the evidence on which the plaintiffs 
relied showed conclusively that the sixth defendant was a minor 
when she purported to sell her interest to Mohamed Ghulam 
Hussain Sahib on the 31st of January, 1932, tue appellant 
should have been allowed to amend his memorandum of appeal 
and the Court should have dealt with this additional objection. 
It is true that the appellant did not raise this contention in his 
written statement and the evidence on which he was relying 
- was adduced in order to establish the contention that the sixth 
defendant was a major, but the plaintiffs succeeded in negativing 
this evidence and establishing that the sixth defendant was a 
minor. Inthese circumstances, the appellant was entitled to say 
to the Court that even on the plaintiffs’ own evidence, they are 
not entitled to a decree for the sixth defendant’s interest. But 
instead of allowing the contention to be raised, the Subordinate 
Judge gave a decree to the plaintiffs in respect of property 
to which they themselves bad shown that they had no title. It 
would be manifestly wrong to give the plaintiffs a decree for 
Property in respect of which they clearly have no title, and con- 
sequently, I would allow this further objection. 


The result is that the appeal succeeds so far as it concerns 
‘the interest of the ninth respondent and the sixth defendant. 
Therefore the decree will be amended by limiting it to the 
- interest of the tenth respondent. The appellant is entitled to 
his costs before the Subordinate Judge, Horwill, J., and in this 
Court; he will also get his costs in the trial Court proportionate 
to the value of the interests of the ninth respondent and the 
sixth defendant. The plaintiffs-respondents will get costs in 
the trial Court based on the value of the tenth respondent’s 
interest in the property. They will have no costs beyond this. 


F.B. 
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The case willbe remanded to the trial Court to pass a final 
decree for partition based on this judgment. 

Mockett, J.—I entirely agree. As we are overruling a 
judgment of a Bench of this Court, I desire to note a certain 
aspect of the judgment of the Bench which I find it difficult to 
follow. S. 29 of the Guardians and Wards Act provides for 
the alienation of minor’s property by his guardian and sets out 
the circumstances under which it may or may not be alienated. 
It may not, without the previous permission of the Court, be 
mortgaged, charged or transferred and there is a restriction on 
leases. S. 31 gives the Court power to attach to the acts men- 
tioned in S. 29 a number of conditions, if the Court thinks fit. 
It is obvious from a reading of S. 30 that a disposal of immo- 
vable property in contravention of S. 29 read if necessary with 
S.°31, which the Act enables ‘any other person affected’ to 
attack is valid unless held to be otherwise. Ramesam, J., has 
stated thus: 

“Whereas in the case of a sale by a de jure guardian or a sale by a Court 
guardian who has obtained the permission of the Court and who has com- 
plied with the conditions precedent to the sale, if any, the sale is presumed 


to be prima facie valid and the quondam minor has to sue to set aside the 
sale and therefore Art. 44 will become applicable.” 


In other words, the learned Judge envisages a suit e.g., by 
a minor attacking the transfer by a lawful guardian who has in 
every way complied with all the conditions which the Court has 
set out. Exactly what sort of suit that is, I find it difficult to 
understand unless it relates to a transfer obtained by fraud 
under a cloak of lawful authority. The suit which the Act 
does envisage, ¢.g., in the case of a sale by a Court guardian 
without obtaining sanction or without complying with condi- 
tions precedent which has to be set aside under S. 30 and to 
which Art. 44 applies the learned Judge expressly says need not 
be instituted for a period of twelve years and then not for an 
order setting aside the sale but under Art. 144, Limitation Act, 
for possession. Ihave merely set out this distinction in the 
judgment to lend emphasis to my respectful dissent from it. 

Krishnaswami Aiyangar, J—I agree with the judgment 
of my Lord, the Chief Justice and have nothing further to add. 

KC Appeal alowed in part and 
case remanded. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, JUSTICE ABDUR RAHMAN. 


Subbayyan Chettiar and another ... Appellants” (Plaintiffs) 
v. 
T. R. Ponnuchami ae Gk ... Respondent (Ist Defen- 
dant). 

Deed—Construction—Settlement deed—Properties given to wife for her 
maintenance for life—Death of settlor—Subsequent unchastiity—If involves 
dtvesttinte of life estate—Question as to correciness of recitals in the deed or 
tts validity—Burden of proof. 

By a settlement properties were given by the settlor to his wife “to live 
in and enjoy for her maintenance”. It was established that she had become 
unchaste after the lifetime of her husband and it was contended that the 
life estate was forfeited by her on account of misconduct. 

Held, that in the abseace of apy dum casia clause in the settlement deed 
under which the property bad come to vest in the wife for her life, no 
forfeiture can be found to have been incurred by her on the ground of her 
subsequent unchastity. 

Held further, that the burden of proving that recitalsina settlement 
deed are not correct and that the deed is invalid for want of consideration, 
is on the persons who allege that the deed is not binding on them. Muths- 
swami Goundan v. Palani Goundan, (1927) 53 M.L.J. 763, relied on. 


A person who wants an agreement or a conveyance to be declared invalid 


on account of its being opposed to public policy has to prove the grounds 
which would bring it under S. 23, Indian Contract Act. 


Appeal against the decree of the Court of the Subordinate 
Judge of Dindigul in A. S. No. 65 of 1936 preferred against 
the decree of the Court of the District Munsif of Periakulam 
in O. S. No. 611 of 1934. 

B. Sttarama Rao for Appellants. 

K. Narasimha Aiyangar for Respondent. 

The Court delivered the following 


JupGMENT,—Kamayan Chetti suspected the fidelity of his 
first wife. He had two sons by her. These are the plaintiffs in 
the suit out of which this appeal arises. He married a second 
wife Alagammal, but did not have any children or expect to 
get any by her. He married a third one, Veerammal by name, 
some time in 1919. She is the second defendant in the present 
litigation. A settlement deed was executed by Kamayan 
Chetti on the 15th April, 1919, (Ex. 1-a). Under this deed he 
settled some property on his second wife, someon the third and 
some on the third wife’s father Ramalingam Chetti. The deed 





"S.A. No. 225 of 1938, 29th October, 1940. 


Subbayyan 
Chettiar 


v. 
Ponnuchami 
Chettiar. 


808 THE MADRAS LAW JOURNAL REPORTS. [1941 


contains the following recital: 


“As per agreement entered into at the time of the said marriage between 
the said third wife Veerammal, the aforesaid person No. 3, Ramalinga 
Chetti, the father of the said person Veerammal and myself, the third wife, 
Veerammal shall during her life live in and enjoy for her maintenance the B 
schedule properties out of the undermentioned properties worth Rs.1,500; the 
second wife Alagammal shall during her life enjoy for her maintenance the 
A schedule properties, and the aforesaid Ramalinga Chetti shall look after 
the aforesaid properties in the A and B schedules. Ifa male-child is born to 
any one of the second and third wives, individual No. 3 Ramalinga Chetti 
shall, as remuneration for his labours enjoy the dry land bearing Survey 
No. 1610, Letter 4, having an extent of one acre and 7 cents and dry land 
pearing Letter B, the said Survey Number having an extent of one acre and 
seven cents, making in all two acres and fourteen cents of dry land in the 
aforesaid properties mentioned in the schedule. The remaining properties 
in the A and B schedule shall be enjoyed by the male children to be born 
hereafter. If no issue is born to the second or third wife, after their life 
(lives) and that of mine, the aforesaid Ramalinga Chetty shall get the en- 
tire property in the A and B schedules and enjoy them. I shall live by turns 
for one year with each of the second and third wives, look after their affairs 
and get on with my livelihood. If they do not properly feed and maintain 
me or live amicably with me, I shall take out Rs. 500 from the properties in 


_ the A and B schedules for the said maintenance”. 


Veerammal incurred certain debts and first defendant 
obtained a decree against her. In execution her interest in the 
properties given to her under the above stated deed of settle- 
ment was attached. The plaintiffs and their father Kamayan 
Chetti objected to the attachment. The execution Court held 
that the transfer under the settlement deed was not binding on 
the plaintiffs, Their objections were consequently accepted to 
the extent of thelr two thirds share on the 30th June, 1933 
(Ex. E). The father’s petition was, however, dismissed in 
regard to his share. ‘The decree-holder made a default subse- 
quently and the execution was dismissed with the result that the 
attachment elected on his application was raised. Kamayan died 
on the 3rd July, 1933. Another application for execution (E. 
P. No. 1793 of 1933) was presented after his death by the 
decree-holder, but in' view of what had happened in the objec- 
tions- raised: by the plaintiffs and their father to the earlier 
attachment, the decree-holder only asked for the attachment of 
Kamayan’s one third share in the property this time. An objec- 
tion was put in against this attachment on behalf of the 
plaintiffs but it was rejected on the ground that the matter had 
beeh already decided in June 1933 (Ex. B.). Thisled to the 
institution of the present suit with the object of getting the 
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claim order Ex. B vacated and a declaration to the effect that 
the properties attached by the first defendant were not liable to 
be sold in the execution of his decree granted to the plaintiffs. 
They alleged in their plaint that the deed of settlement was a 
gift in fact and did not for that reason bind them. It was also 
attacked on the ground of the second defendant’s unchastity in 
consequence of which the grant in her favour, it was urged, 
should be held to have been, as it was for her maintenance, for- 
feited. The plaintiffs mentioned other grounds for the 
invalidity of the deed of settlement also but being questions of 
fact, the decision in regard to those has become final pnd has 
not been questioned before me in this appeal. The suit was 
‘decreed by the District Munsif of Periakulam but his judgment 
was reversed by the learned Subordinate Judge of Dindigul on 
appeal and the suit was ordered to be dismissed. Aggrieved by 
that judgment and decree the plaintiffs have come up to this 
Court in second appeal. l 
The first question to decide in this appeal relates to the 
validity of the deed Ex. 1-a. Learned counsel for the appellant 
contends in the first instance that there was no evidence on the 
record to show that there was an ante-nuptial arrangement 
between his client’s father Kamayan Chetti and the second 
defendant, in consideration of which this document could have 
been executed in her favour. Since the alienation was by the 
plaintifi’s father and was only maintained by the execution 
‘Court in June, 1933 to the extent of his one-third share, it was 
not disputed that it would be binding on the plaintiffs if it were 
found to be for a valid consideration. Nor was it, in view of 
the Full Bench decision in Madam Pillai v. Badrakali Ammail 
‘disputed that the bargain ‘to receive the land’ by the second 
‘defendant ‘in discharge of the claim to future maintenance’ 
would not be for an illegat or invalid consideration; but it was 
urged by learned counsel for the appellants that the burden of 
proof in respect of such an agreement would be on the party 
who asserted it and that the recital in the deed would not, in so 
far as his clients were not parties to the same, shift the onus to 
them. Had the plaintiffs not been defeated in the execution Court 
and had they not brought this suit to get the order passed by the 
execution Court vacated, there might have been some justification 
for this contention. But having regard to the decision of the 


1. (1922) 42 M.L.J. 410: LL.R. 45 Mad. 612 (F.B.). 
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execution Court disallowing their objection, it was for them to 
establish that the agreement executed by their father was 
invalid. It is true that the execution Court had not decided 
the objections raised by the plaintiffs after Kamayan’s death, 

on the merits; but this was because they had been heard and 
decided by that Court in June, 1933, dad it was not necessary 
that they should be considered in the same manner once again. 

The position would not have been very different if the Court 
had passed the order against the plaintiffs not on account of the 
previous decision but on account of the objections having been 
designedly or unnecessarily delayed. Such an order would have 
been although not passed on the merits, conclusive against the 
party against whom it was made unless he sued to get it set 
aside within one year and succeeded in getting a decree to that 
effect. The terms in which O. 21, r. 63, Civil Procedure Code, 
is couched seem to, leave no doubt on that point. When it is 
incumbent upon a defeated claimant to bring a suit, the onus 
of proving that his claim should not have been dismissed would 
obviously lie on him. And this he can only discharge by prov- 
ing the allegations which he asserts to secure the relief prayed 
for by him. It is for him, within the words of r. 63 to ‘establish 
the right which he claims to the property in dispute’. The 
plaintiffs alleged in this case that the deed of settlement was 
invalid for want of consideration or in other words that there 
was no ante- nuptial agreement. It was therefore for them to 
establish that this was so. Reliance was placed by Mr. 
Sitarama Rao on a decision of their Lordships in V. E. A. R. 
M. Firm v. Maung Ba Kyin1, but it was explained by me in 
Mahomed Kassim Sahib v. Subramanian Chetisar2, when I, 
sitting with my esteemed brother Venkataramana Rao, J., drew, 
attention to the observations which fell from their. Lordships 
during the course of arguments in that appeal. The facts of 
the Privy Council decision have been given in a somewhat 
cryptic manner and, unless they are closely examined, one is 
liable to be led astray. -ft is quite sufficient to say that it does 
not support the contention advanced on behalf of the appel- 
lants. Nor is it possible to accept the contention put forward 
by learned counsel for the appellants that the recitals in the 
deed Ex. 1-a would not pinn his clients as they were not parties 





T . 3 TE G pees 
1. (1927) I.L.R. 5 Rang. 852. j : 2. (1940) 51 LW. 34 
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to the document. It might have been otherwise if they were 
claiming their own shares but they are not doing so. Their 
shares were released in June, 1933. The claim in the present 
suit is in respect of their father’s share; and to that extent at 
least, whether they are sying as heirs or as co-parceners, they 
would be bound, prima Nae anyhow, by the recital in the deed. 
In either case it was incumbent on the plaintiffs to prove that 
there was no ante-nuptial agreement and the statement by their 
father in the deed was not correct; or in other words that the 
deed of settlement was really a deed of gift and was not binding 
on them. There is no evidence on the record on this point, and 
the plaintiffs must consequently fail. The observations in 
Muthusami Goundan v. Palani Goundanl, support the view in 
regard to onus which I have taken. I would therefore agree 
with the lower appellate Court that the plaintiffs have failed to 
establish that the deed, Ex. 1-a was invalid for want of consi- 
deration. 

The property was stated in Ex 1-a to have been given to 
the second defendant to ‘live in and enjoy for her maintenance.’ 
Since it was established that she had become unchaste after the 
lifetime of her husband, the second contention put forward by 
learned counsel for the plaintiffs was to the effect that the life 
estate must be taken to have been forfeited by her on account of 
' her misconduct and she would not have been entitled to retain 
the property that was giveh to her by her husband for the pur- 
pose of her maintenance. Reliance was placed in support of 
this contention on the decisions in Nagamma v. Ftrabhadra3, 
Lakshmichand v. Anandi3, Muhammad Muin-ud-din v. Jamal 
Fatimat and Sita Devi v. Gopal Saran Narayan Singh®, The 
right of a Hindu widow to maintenance is conditional upon her 
leading a life of chastity. Unchastity on her part would disen- 


title her to any maintenance at least until such time that she did’ 


not mend her conduct and return to better ways; but the 
question to be decided here is different. It cannot be disputed 
that the property mentioned in Ex. l-a had on its- execution, 
come to vest in her. The question to decide is if she should be 
held to have been divested of the same on account of her subse- 


quent unchastity. The cases on which reliance was placed by ’ 


1. (1927) 53 M,L.J. 763, 

2 (1894) LL.R. 17 Mad. 392, 
3. (1935) 69 M.L.J. 380: L.R, 62 I.A. 250: IL.R. 57 All. 672 (P.C). 
4. (1921) LLR. 43 All’ 650. 5. ALR. 1928 Pat. 375. 
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learned counsel for the appellant are authorities for the general 
proposition but do not touch the real question that arises in this 
case for decision. There is no suggestion even, not to say proof, 
that the second defendant was unchaste at the time when she 
came to hold the life estate under l-a or even during her 
husband’s life time. Had she been prdved to have been unchaste 
at the time when the estate was going to be vested in her, her 
unchastity would have prevented it from doing so. But she has 
been found to be unchaste only after the death of her husband. 
It would therefore follow that she was in possession of the pro- 
perty given to her by the deed Ex. 1-a for as long as her 
husband lived after its execution and even for sometime after 
his death. Can she be held then to be divested of that property 
on the ground of her immoral conduct after his death? The 
answer to that question must be in the negative. It was held by 
their Lordships in Moniram Kolita v. Kerry Kolitany1 that a 
‘widow, who not having been degraded or deprived of caste had 
inherited the estate of her deceased husband,’ would not be 
‘liable to forfeit that estate by reason of subsequent acts of un- 
chastity’. In the face of this authority it is impossible to 
contend otherwise. The decisions cited by learned counsel for 
the respondent Parami v. Mahadevi? and Bommaya Hegade v. 
Srinivasa Hebbara’ although to some extent relevant to show 
that the principle enunciated by their Lordships in Moniram > 
Kolita v. Kerry ` Kolitany! was perhaps borne by the learned 
Judges when deciding those cases in mind, do not carry me any 
further. I would agree with the learned Subordinate Judge and 
hold that in the absence of any dum casta clause in the deed 
Ex. 1 (a) under which the estate had come to vest in the 
second defendant for her life, no forfeiture can be found to 
have been incurred by her on the ground of her subsequent un- 
chastity. 7 
The third and the last contention raised by learned counsel 
for the appellant was that the deed of settlement should be held 
to be void as the grant to the said second defendant’s father 
Ramalinga was—being in consideration of his giving his 
daughter in marriage—immoral and opposed to public policy 
under S. 23 of the Indian Contract Act and if a portion of the 
deed Ex. I (a) was found to be invalid or void, the remaining 





1. (1880) L.R. 7 I.A. 115: I.L.R. 5 Cal. 776 (P.C.). 
2. (1909) IL R. 3 Bom. 278. ` 3. (1914) 27 M.L.J. 305, 
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portions of the deed of settlement would have to share the same 
fate under the principles contained in S. 24 of the Indian 
Contract Act. The objection on behalf of the respondent that 
the transaction was carried out in this case was met by the plea 
that Kamayan’s estoppel would not bind his sons the present 
plaintiffs and that any property being joint family property 
could be sued for and recovered by them if it was found to 
have been conveyed under a deed which is found to be void. It 
was also urged on behalf of the appellants that the onus to 
establish that the transaction was a valid one would be on the 
alienee or one who was supporting her cause and it would be 
for the defendants to establish that the alienation was for a 
valid consideration and therefore binding on the family. Since 
a Hindu co-parcener’s right in Madras has been held to be 
transferable merely on equitable grounds, it was contended that 
any transfer without a legal or for an insufficient consideration 
must be held to be invalid. 


I have in an earlier portion of this judgment determined 
the question of onus and I see no reason to change that view 
even if the contention is, as it has been, put more plausibly. It 
is really the same contention as was advanced before although 
clothed in a different garb this time. A person who asks an 
agreement or a conveyance to be declared invalid, on account of 
its being opposed to public policy has to prove the grounds which 
would bring it under S. 23 Indian Contract Act. The apparent 
tenor of the document is against this contention. 


The contention in regard to the invalidity of the deed 
Ex. 1 (a) on the ground of its being against public policy and 
hence wholly void was not raised either in the pleadings or 
before the lower appellate Court. It was néteven mentioned in 
the grounds of appeal taken on behalf of the appellants in this 
Court. Their learned counsel does not dispute these facts but 
contends that the point raised by him is purely one of law and 
be is entitled to do so even at the hearing of this appeal. 
Reliance was placed by him in this connection on the decision in 
Alice Mary Hill v. William Clarke1 where following certain 
English decisions it was held by a learned Judge of the Allaha- 
bad High Court that when the consideration for a contract 
which is asked to be enforced is found by a Court to be either 


~ —- 
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wholly or in part unlawful, such Court is bound to take notice 
of that fact and give effect to the same, notwithstanding that 
the contract appeared on the face of it to be legal or that the 
unlawfulness of the consideration therefor was never pleaded by 
the defendant. No exception can be tgken to the statement of 
the law as contained in this decision; But the point to determine 
is whether the objection taken by learned counsel for the 
appellant raises a pure question of law or a mixed question of 
law and fact. No party can be allowed to spring surprises on 
his opponent in a Court of law and it would be tantamount 
to springing a surprise, if it were possible for the respondent to 
show that he could have pleaded and proved something that 
would have met the appellant’s contention but cannot do so as 
the objection is being raised in appeal. The whole of the argu- 
ment advanced by Mr. Sitarama Rao, learned counsel for the 
appellants, on the question of illegality of Ex. 1-a assumes that 
the alienation to Ramalingam Chetti was in consideration of 
his daughter’s marriage. There isnothing in the deed which 
would lead me to infer this beyond any reasonable doubt. There 
is a mention of the agreement with Ramalinga having been 
arrived at in the deed at the time when the marriage contract 
between his daughter Virammal and Kamayan Chetti was 
entered into, but this does not necessarily show that the two 
contracts were really parts of the same transaction. It is‘ quite 
possible that the two agreements between these three parties 
were separate and independent and did not constitute to be two 
terms of the contract of marriage although the fact that they 
were entered into at or about the same time does give rise to a, 
certain amount of suspicion that they might have been inter- 
dependent. But there is no evidence or even a suggestion on 
the record that the agreement with Ramalinga formed a con- 
sideration for the agreement of his daughter’s marriage with 
Kamayan Chetti and this was presupposed by learned counsel 
for the appellant as a basis for his arguments. Mr. Venkata- 
chari on behalf of the respondent urged—and I am inclined to 
agree with him—that, if this question had been raised on behalf 
of the plaintiffs in the trial Court, it would have been open to 
his client to show that the grant was really made in favour of 
Ramalinga Chetti for the services that he was called upon to 
render in regard to the management of Kamayan Chetti’s pro- 
perty. There is a reference to that fact in the deed itself. In 
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view of these facts I am of opinion that the contention raised 
by learned counsel for the appellants is one of mixed law and 
fact and should not be permitted to be raised at this stage. 

It is unnecessary in these circumstances to consider what 
the decision would have peen if it were found that the convey- 
ance to Ramalinga Chefti was made in consideration of his 
daughter’s marriage and not on account of any other duties to 
be rendered by him. Learned counsel for the respondent con- 
tended that this case would have to be, in view of the facts that 
it was a completed conveyance and executed even according to 
the plaintiff for an illegality or immorality which had been 
already committed, governed by the principle on which the 
cases in Mt. Mahtab-un-nissa v. Rifagat Ullah, Ram Sumran 
Prasad v. Gobind Das? and Nonjundaswami Chetti v. Kanaga- 
raju Chetii?, were decided. But having regard to what I have 
said before, it does not appear to be necessary to go into this 
question now. For the above reasons the appeal fails and is 
dismissed with costs. 

(Leave to appeal is refused). 

K. S. Appeal dismissed. 


IN THE HIGA COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIR ALFRED Henry LIONEL LEACH, Chief 

Justice, AND MR. JustTIcE HAPPELL., ‘ 
Kausalai Ammal .. Appellant™ ' (Respondent— 
, Transferee decree-holder ). 


v. 
Sankaramuthiah Pillai .. Respondent (Appellani— 
Plaintiff) ; 

Transfer of Property Act (IV of 1882), Ss.3 and 39—Maintenonce decree- 
holder—Charge created on immoveable properties—Same properites mori- 
gaged to another—No wilful absiention or gross negligence on the part of 
the morigagee—Priority of mortgage over the charge—‘Notice’—Mecning of 
—Amendment of definition in 1929—If applicable retrospectively. 

Where the widow of a member of a joint Hindu family obtained a 
decree of Court which created a charge on certain immoveable properties of 
the joint family for her maintenance, but the same properties had been mort- 
gaged shortly before to the respondent without any intention to defeat the 
widow and for a necessary family purpose, in the absence of any wilful 
abstention or gross negligence on the pert of the mortgagee to make 
inquiries the mortgage would stand and take priority over the maintenance 
claim of the widow. 


L ALR 1925 All. 474, 2. (1926) IL.R 5 Pat. 646. 
: 3. (1918) 36 MLL.J. 242: LL.R 42 Mad. 154. 
"L. P. A. No. 26 of 1939. 11th December, 1940. 


Subbeyyan 
Chettiar 
v. 
Ponnuchami 
Chettiar. 


Leach, CJ» 
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The mortgagee in 1926 could not, merely because the Transfer of Property 
Act was amended in 1929, be required to do more than he was required to do 
under the law as it stood when the property was mortgaged to him. 

The omission to make inquiries is not to be regarded as sufficient to 
constitute constructive notice in the case within the meaning of S. 3. 


Appeal under Cl. 15 of the Letters Patent from the judg- 
ment of the Hon’ble Mr. Justice KrisMnaswami Aiyangar dated 
the 24th January, 1939, and passed in S. A. No. 643 of 1935 
preferred against the decree of the Court of the Subordinate 
Judge of Cuddalore in A. S. No. 43 of 1934 preferred against 
the decree of the Court of the District Munsif of Cuddalore in 
O. S. No. 789 of 1931. .. 


A. S. Nataraja Atyar for Appellant. 


K. R. Rangaswami Atyangar for Respondent. 

The judgment of the Court was delivered by 

The Chief Justice —The appellant is the widow ofa person 
who was a member of a joint Hindu family. Her husband 
died some time before 1926, but the actual date does not appear 
in the record. On the 18th’October, 1926, the appellant filed a 
suit to recover from Murugesam Pillai, the surviving member 
of the joint Hindu family, money by way of maintenance. She 
succeeded and the Court made the sums awarded to her under 
the decree a charge on certain immovable properties. On the 
25th July, 1926, Murugesam Pillai mortgaged these properties 
to the respondent, who in 1931 filed in the Court of the District 
Munsif of Cuddalore the suit out of which this appeal arises 
to enforce the mortgage. The appellant was made a party and 
she pleaded that her charge for maintenance took priority of 
the respondent’s mortgage. The District Munsif and the 
Subordinate Judge of Cudddlore on appeal upheld the appel- 
lant’s contention, but the respondent appealed to this Court and 


_ Krishnaswami Aiyangar, J., allowed his appeal. This appeal 


has been filed under Cl. 15 of the Letters Patent, Krishnaswami 
Aiyangar, J., having given the necessary certificate. 

Stated shortly the appellant’s case is that the respondent 
was placed on inquiry whether a Hindu widow had a claim on 
the properties, and as he failed to make any inquirles he is 
postponed to the appellant. S. 39 of the Transfer of Property 
Act, as it stood at the time of the mortgage, read as follows: 


“ Where a third person has a right to receive maintenance or a provision 
for advancement or marriage, from the profits of immovable property, and. 
such property is transferred with the intention of defeating such right, the 
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right may be enforced against the transferee if he has notice of such inten- 
tion or if the tranfer is gratuitous; but not against a transferee for 
consideration and without notice of the right, nor against such property in 
his hands.” 

Therefore, under this section in order that a transferee 
should be postponed to a person entitled to maintenance or a 
provision for advancement or marriage the transfer had to be 
made with the intention of defeating the right and the trans- 
feree had to have notice unless he accepted the transfer with- 
out giving consideration. 

In 1929 the section was amended to read as follows: 

“© Where a third person has a right to receive maintenance or a provi- 
sion for advancement or marriage from the profits of immovable property, 
and such property is transferred the right may be enforced against the trans- 
feree, if he has notice thereof or if the transfer is gratuitous; but not 


against a transferee for consideration and without notice of the right, nor 
against such property in his hands.” 


It is said by the learned advocate for tiie appellant that 
the section as amended has retrospective effect. It is not 
Necessary to embark upon a discussion of this question, because 
it is obvious that the respondent could not by reason of the 
amendment be required to do more than he was required to do 
by the law as it stood when the property was mortgaged to him. 

In 1926 the definition of notice given in S. 3 of the Trans- 
fer of Property Act read as follows: i 


“ A person is said to have notice of a fact when be actually knows that 
fact or when, but for wilful abstention from an inquiry or search which he 
ought to have made, or gross negligence, he would have known it, or when 
information of the factis given to or obtained by his agent under the 
circumstances mentioned in the Indian Contract Act, 1872, S. 220.’" 


Krishnaswami Aiyangar, J., considered that the use of the 
word “wilful” in the definition made it clear that the abstention 
from inquiry should be designed, and due to a desire to avoid 
an inquiry which would lead him to ultimate knowledge, and 
that an omission to make inquiries was not to be regarded as 
sufficient to constitute constructive notice within the meaning of 
the section. The learned Judge pointed out that no authority 
dealing with S. 39 had been quoted to him, and no authority has 
been quoted to us, but there is support for his interpretation of 
the word “wilful”, and I agree with him that in this case the 
omission to make inquiries is not to be regarded as sufficient to 
constitute constructive notice within the meaning of the section. 
In Joshua v. Aliance Bank of Simla}, the Calcutta High Court 


1. (1854) LL.R. 22 Cal. 185 (F.B.). 
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held that the words “wilful abstentidn from an inquiry or 
search” must be taken to mean such abstention from inquiry or 
search as would show want of bona fides, and no reason has 
been suggested why the word “wilful” should be construed in a 
different sense here. It has been accepted that the mortgage 
was a genuine transaction and that tke consideration passed. 
There has been no suggestion that the mortgage was created in 
order to defeat the appellant. It has in fact been assumed by 
the learned advocate for the appellant that the mortgage was 
created for a necessary purpose, namely a purpose which would 
be necessary from the point of view of the members of a joint 
Hindu family. However the case is looked at it is obvious that 
there has been no wilful abstention or gross negligence on the 
part of the respondent, and in these circumstances the mort- 
gage which was created in his favour stands. Consequently it 
must take priority of the appellant’s charge. 

For these reasons the appeal fails and will be dismissed 
with costs. 

K. C. i Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction.) 
PRESENT—MnR. JUSTICE VENKATARAMANA RAO. 

[In the matter of The Indian Companies Act VII of 1913 
and 
In the matter of The Travancore National & Quilon 
Bank, Ltd., (in liquidation). S. Barkat Ali and others— 

Petitioners. ] 
G. Samuel ... Petttioner* 


V. 
Cyril Gill & John Stanley Goodwin, ... Applicant. 


Official Liquidators 


Companies Act (VII of 1913), S. 229—Set-off—Loam advanced by Bank 
—Security offered by third party having Fixed Deposit Receipt in Bank— 
Option given to Bank to set-off loan as ogainst fixed deposii—Ligquidation of 
Bank—Right of debtor to plead set-off. 

The Travancore National and Quilon Bank Ltd, lent a sum of money to 
the applicant on a promissory note, and in respect of the said loan one S gave 
the amount covered by a Fixed Deposit Receipt in her favour as security. S 
stated that she gave the said security on the definite understanding that the 


_* O. P. No. 158 of 1938 3rd May, 1940. 
Application No. 2204 of 1939. 
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Bank should adjust the amount due by the applicant from and out of the 
money due to her under the deposit at the time of maturity and consented 
to a set-off being allowed. By her letter she had authorised the Bank to 
set-off at any time the whole or any portion of the deposit and interest 
accrued thereon towards the said loan whenever the Bank might deem it 
necessary. The Bank having gone into liquidation the applicant sought to 
set-off the amount due by him as against the amount payable to S under the 
Fixed Deposit Receipt T 

Held, that there being no agreement permitting the applicant to claim a 
set-off of the debt due to him the plea of set-off was not sustainable. 

Held however, that in equity the Court could direct the Bank to adjust 
the dividend payable under the deposit towards the amount due and recover 
only the balance. 

Ellis & Co.'s Trustee v. Dixon-Joknson, (1925) A.C. 489 and Mani Aiyar 
v. Official Liquidator of Travancore Nationa! Bank Subsidiary Company Ltd., 
(1939) 2 M.L.J. 325, referred to. 

Oficial Assignee v. M. C. Harikrishna & Sons, A.I.R. 1935 Rang. 201, 
distinguished. 

S. Parthasarathy and V. K. Thiruvenkatachari for Peti- 
tioner. 

K. R. Vepa for Creditor. 

G. Ramakrishna Aiyar and C. M. J. Ernest for Applicant. 

C. Krishnaswami Aiyar instructed by King and Partridge 
for Official Liquidators. 

The Court passed the following 

OrpgR.—This application raises a question of chat: The 
Travancore National and Quilon Bank hereinafter called the 
Bank, lent a sum of Rs. 2,000 to the applicant herein, 
Mr. G. Samuel, on a promissory note dated 7th October, 1936. 
The Bank was not willing to lend this sum to him without 
security. His mother-in-law Mrs. G. P. Sathanantham Srini- 
vasan offered to give the necessary security. On the date of 
the loan she had a sum of Rs. 4,300 in fixed desposit covered 
by the Fixed Deposit Receipt bearing the same date. She gave 
that amount as security. In her affidavit Mrs. Srinivasan 
states that she gave the said security on the definite understand- 
ing that the Bank should adjust the amount due by Mr. Samuel 
from and out of the money due to her under the said deposit 
at the time of maturity. The terms on which she gave the 
said security were reduced to writing and is evidenced by a 
letter written by Mrs. Srinivasan to the Bank and it runs 
thus: 

“ I beg to hand you herewith Fixed Deposit amount Receipt No. 116 for 
Rs. 4,300 dated 7th October, 1936, ag security for the pronote loan of 
Rs. 2,000 you have granted to-Mr. G. Samuel. I hereby authorise you to set- 
off at any time the whole or any portion of the said deposit and interest 
accrued thereon towards the said loan whenever you deem it. necessary.” 


Samuel 
v. 
Cyril Gil, 


Samuel 
v. 
Gyril Gill. 
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It appears from the affidavit of the Official Liquidators 
that along with the said letter a duly recéipted Fixed Deposit 
Receipt in blank was also lodged with the Bank. The Fixed 
Deposit was for a period of two years and on the date when 
the Bank went into liquidation it had not matured. Mr. Samue? 
has not paid anything towards the promfssory note but he claims 
that he is entitled to have the amount due by the Bank to 
Mrs. Srinivasan set-off against the amount due by him. Mrs. 
Srinivasan has also filed an affidavit stating that she is willing 
to have the amount set-off. The question is not whether she is 
willing, but whether a set-off can be allowed in law. Mrs. 
Srinivasan has not personally undertaken to repay the debt 
except giving security as aforesaid. There are no mutual 
dealings in this case which would entitle the applicant to claim 
a set-off under S. 229 of the Indian Companies Act, under 
which in the winding up of an insolvent company the same rules 
should prevail and be observed as are in force forthe time 
being under the law of insolvency with respect to the estates of 
persons adjudged insolvent. 


Mr. G. Ramakrishna Aiyar who appears for the applicant 
has not been able to put before me any authority in support of 
the contention that he can claim a set-off under the said section. 
His contention however is that Mrs. Srinivasan was a surety 
for Samuel though her liability is limited to the extent of her 
security and a surety can claim to have the debt due to her by 
the Bank set-off against the debt due by the principal. In 
support of this contention he relied on a ruling of my learned 
brother Gentle, J., in Application Nos. 841 and 815 of 1939. In 
that case both the principal and the surety were severally liable 
to pay the debt due to the bankrupt creditor. Therefore the. 
learned Judge following the rule that if a surety being severally 
liable has money in the hands of the creditor who became a 
bankrupt, he was entitled before the trustee sues the principal 
to have the amount applied in satisfaction of the debt. To put 
it concretely, 4, owes a debt to B, B, owes a debt to C, C also 
agrees to stand surety for 4, and becomes liable in respect of 
As debt; C is entitled to have the amount due to him set-off 
against the amount due from the debtor and in respect whereof 
he is liable. The reason is there is a demand by 4, against C, 
and there is a cross demand by C, against A. In this case the 
Bank cannot call upon Mrs. Srinivasan to pay the debt; all that 
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they are entitled to is to realise the security and pay themselves 
off. I do not see how the said decision of my learned brother 
Gentle, J., supports him. i 

Mr. Ramakrishna Aiyar then contends that an agreement 
to set-off was entered into by the Bank at the time of the con- 
tract and the said agreethent is binding on the Bank. He also 
raises another contention, namely, the Bank by reason of 
having gone into liquidation has impaired the security and is 
not in a position to return the security unimpaired on payment 
of the debt by Mr. Samuel and the Bank is therefore not entitled 
to enforce the debt; in’ any event, it must give credit for the 
full value of the security. In opposition to this contention, the 
counsel for the Official Liquidators relies on the decision of 
my learned brother Gentle, J., reported in Mant Atyar v. Oficial 
Liquidator of Travancore National Bank Subsidiary Company 
Ltd., Ex parte Caldicott, In re Haris and Commercial Bank of 
Australia v. Official Assignee of the Estate of John Wilson & 
Company’. The case decided by Gentle, J., appears to be a 
case in point. In that case the applicant was a subscriber for 
one ticket in a chit fund conducted by the Travancore National 
(Subsidiary) Company and was a successful bidder for a sum 
of Rs. 940 at the auction held. Under the Rules of the Com- 
pany he could only draw the amount of Rs. 940 on giving 
sufficient security forthe due payment of the future instalments 
of the chit. Two of the brothers of the subscriber who were 
also subscribers to other chit funds conducted by the company 
offered to give the amount that might be due to them in respect 
of their tickets in the said chit funds as security for the amount 
that might be due in respect of future instalments if defaults 
were committed by their brother. The learned Judge held that, 
no set-off could be allowed. He distinguished two cases on which 
reliance was placed and held they were not applicable to the 
facts of that case. One was a case reported in Ellis and Co.’s 
Trustee v. Dixon-Johnson* and the other, a decision of Leach, 
J., (now my Lord the Chief Justice) in Official Assignee v. M. 
C. Harikrishna & Sons5. As Mr. Ramakrishna Aiyar laid consi- 
derable emphasis on these two cases, I shall proceed to deal with 
them, In Ellis and Co's Trustee v. Dixon-Johnson‘ as pointed 





L (1939) 2 M.L.J. 325. 2. (1884) 25 Ch D.716, 
3. (1893) A.C. 181. 4. (1925) A.C. 489, 
5, A.LR. 1935 Rang. Wi. 
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out by Viscount Cave no question of a cross claim or set-off 
really arose. The question that actually arose there was whe- 
ther the defendant, who was indebted to the bankrupt firm and 
deposited certain rubber shares with them as security, was not 
entitled to a return of the said shares in specie on making a 
payment. It arose in this way. Befoke the firm became bank- 
rupt, the firm sold the said shares without the knowledge or 
authority of the defendant who was not aware of such a sale 
till the bankruptcy. The trustee in bankruptcy claimed the 
balance of the debt due from the defendant after giving credit 
to the value of the shares. Lawrence, J., before whom the 
matter came up was of the opinion that the bankrupt firm was 
guilty of wrongful conversion and that “the principle that a 
mortgagee will not be permitted to sue his mortgagor for the 
mortgage debt, if he has parted with the mortgaged property 
otherwise than in exercise of a power of sale” would apply to 
the case. But the principle is not inflexible and some modifica- 
tion was required in the circumstances of that case. He was 
of the opinion that justice could be done in that case by ascer- 
taining the market value of the shares on the date of the 
receiving order and by setting off the amount so ascertained 
against the amount found due from the defendant and the 
balance directed to be paid by the defendant. When the matter 
went up before the House of Lords, Viscount Cave, L. C., was 
of the opinion that bankruptcy could not modify the application 
of the rule that if a creditor holding security sues for his debt, 
he is under an obligation on payment of the debt to band over 
the security, and if, having improperly made away with the 
security, he is unable to return it to his debtor, he cannot have 


„judgment for the debt. However he was not prepared to 


disturb the order made by Lawrence, J., but he was emphatically 
of the opinion that there was no mutual credit within the 
meaning of S. 31 of the Bankruptcy Act and he gave his reason 
thus. “The right of the defendant was not to amoney payment 
present or future, but to a return of his shares in specie as and 
when he paid off his debt”. It is thus clear that there is no 
question of a set-off in that case. Mr. Ramakrishna Aiyar 
contends that the principle of that case ought to be applied to 
the present case on -the ground that the Bank was unable to 
return the sécurity by reason of the liquidation and in support 
of his contention he relied -on the ruling of the Rangoon High 
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Court reported in Oficial Assignee v. M.C. Harikrishna & Sonst. 
The rule as stated by Viscount Cave L,C., is applicable to a case 
where a mortgagee or a pledgee has improperly made away with 
the security. There is no question here of the Bank improperly. 
making away with the security or its inability to return it. The 
moment the debt is paid,tit will release its security. The con- 
tention is, not that the security cannot be had but the value of 
the security has been diminished by the conduct of the Bank. 
It seems to me that the rule of Viscount Cave, L.C., will not be 
applicable to cases of liquidation or insolvency. The security 
in this case takes the form of a debt due by the Bank. If that 
debt was owing to the debtor it will be a case of cross-demand 
and a case for a set-off. But the security in this case was 
given by a third party and by reason of the liquidation the 
owner of the security cannot have any cause of action against 
the Bank for any wrongful conversion. Under the law he 
cannot say that the value of his debt is impaired: he is only 
entitled to receive the dividend and cannot claim the full 
amount. While therefore the owner of the security cannot 
claim the full amount and there can be no cause of action 
against the Bank for any diminution in the value of the security, 
it is not possible to understand how the applicant can claim the 
full value of the security. No doubt the view of Mr. Rama- 
krishna Aiyar derives some support in the ruling of the 
Rangoon High Court, but that case is distinguishable. In that 
case there was a joint debt by a firm of partners.’ As security 
for the payment of the debt one of the partners gave his Fixed 
Deposit amount with a stipulation that that,amount should be 
adjusted against the debt. On the facts the learned Judge 
found there was an agreement between all the parties that there 
should be a set-off of this amount against the debt due by the 
firm, The learned Judge was very clear in stating that there 
was no question of mutual dealings within the meaning of the 
Bankruptcy Act. Apart from agreement it may perhaps be 
possible to justify the conclusion of the learned Judge on the 
ground that having regard to the fact that one of the partners 
was severally liable for the debt a set-off is permissible: No 
doubt the learned Judge rested his decision on Ellis & Co’s 
Trustee v. Dixon-Johnson®. With due respect I am unable to 





1. AIR, 1935 Rang. 201. 
2. 1925 A.C 489. 


Samuel 
v. 
Cyril Gill 


Samuel 
v. 
Cyril Gill. 


824 THE MADRAS LAW JOURNAL REPORTS. [1941 


agree in the reasoning of the learned Judge in regard to 
this. f 

Mr. Ramakrishna Aiyar next contends that on the facts 
it must be found in this case that there was an agreement to 
set-off the amount of Fixed Deposit against the debt due by 
the applicant. From the terms of the letter given by Mrs. 
Srinivasan the Bank is authorised to set-off the whole or 
any portion of the said deposit and interest accrued thereon. 
Of course it confers a right on the Bank to set-off, if the 
Bank so chose to do. From the terms of the letter it 
appears to me that the Fixed Deposit amount is-given as 
security with the intention that the amount when realised 
may be appropriated by the Bank towards the debt if they 
so chose to do. It is one thing to say that the Bank has a 
right to set-off but another thing to say that the applicant 
has got a right to set-off and there was an agreement to set- 
off. It is open to the Bank to give up the security if they 
like. ° f 


I am therefore of the opinion that no set-off can be allow- 
ed in this case but the equity of the case demands that the 
Bank should adjust the dividend payable under the deposit 
towards the amount due and recover only the balance. In the 
circumstances I do not direct the applicant to pay the costs of 
the Offcial Liquidators. I award Rs. 35 as and for costs of 
the Official Liquidators plus Rs. 35 for their counsel, Rs. 35 
for Mr. Parthasarathy, counsel for the Petitioning Creditor 
and Rs. 35 for Mr. Vepa, the costs to come out of the assets of 
the Bank. 

B. V. V. Application dismissed.’ 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MrR, JUSTICE BURN, i 

The Panchayat Board, Razole by its Peittoner* (Defendant) 

President. 
- T 

Sait Amichand Dungarmal Firm Respondents (Plaintiffs). 
represented by Sait Anjarimal and ' 
others. 


aa u 0S SS 


*C. R. P. Nos. 572 to 582 of 1938, 6th November, 1940. 
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The Madras Loca! Boards Act (XIV of 1920), Ss. 225 and 228—Swit for 
refund of tax paid on ground that provisions of Act were noi complied with— 
Assesseas submitting returns—President classifying assessees in a class other 
than that to which they should be assigned as per the return—No evidence 
that President considered the returns—Swusi tf barred by S. 228—Effect of 
r. 11-A of Sch. IV—Suit more than six months after cause of action—If 
barred by limitation under S. 425. 

Certain persons were assessed to profession-tax on a classification made 
by the President of a Panchayat Board which was not in accordance with the 
returns made by them. On notices being served on them to submit returns 
of income, the plaintiffs duly submitted their returns as required by r. 11-A 
sub-r. (1) of Schedule IV of the Madras Local Boards Act. Some of the 
plaintiffs also submitted income-tax demand notices. There was no evidence 
to indicate that the President was satisfied that any of these returns was 
incorrect or incomplete. The assessees paid the tax and‘filed the suit for 
refund of the same more than six months after the assesament. ` 

Held, that the suits were not barred by S. 228 (2) of the Madras Local 
Boards Act. The burden is on the Panchayat Board to show that the provi- 
sions of the Act with regard to assessment have been in substance and effect 
complied with. Merely because the President did not accept the returns but 
made his own assignments of classes to these persons for the purpose of 
profession-tax, it cannot be deemed that he was satisfied that the returns 
were incorrect or incomplete. Further in cases where income-tax demand 
notices are submitted, they ought to be accepted as conclusive for the pur- 
pose of classification under the Explanation to r, 11-A, 

The failure of the Board to take notice of acconnt books produced with 
the appeal does not by itself amount to substantial non-compliance with the 
provisions of the Act as there is no procedure laid down for disposal of 
appeals. Government Order Nou. 691 seems to be in the nature of an advice 
to the Local Boards as to the disposal of appeals, and is not shown to have 
the force of law. 

A suit tor refund of house tax collected on the ground that the levy was 
illegal does not fall within the scope of S. 225 of the Local Bards Act. The 
suits are not barred by limitation. 


Petitions under S, 25 of Act IX of 1887 praying that the 
High Court will be pleased to revise the decrees of the Court 
of the District Munsif of Razole in S.C.S. No. 628 of 1936 etc. 

V. Viyanna for Petitioner. 

P. Satyanarayana Rao and V. Parthasarathy for Respon- 
dents. 7 i 
The Court delivered the following 


JupcmMentT.—These revision- petitions are brought from 
the decisions of the learned District Munsif of Razole in S. C. 
S. Nos. 625 etc., of 1937. The suits were filed by the respon- 
dents, residents within the limits of the Union Panchayat of 
Razole for the refund of sums of money collected from them 
in the shape of profession-tax. The learned District Munsif 
decreed the suits and the Panchayat Board has preferred these 
revision petitions. 

14 
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The Panchayat Board alleged three main reasons why the 
suits should be dismissed. The first was a plea that the suits 
were barred by limitation under S. 225 of the Madras Local 
Boards Act, since they had been brought more than six months 
after the date on which the cause of action arose. The second 
was that payments had been made volfntarily and therefore the 
sums paid could not be recovered and the third was that the 
suits were barred by S. 228 (2) of the Local Boards Act. 

` Mr. Viyanna for the petitioning Board has drawn my 
attention to the decision of the Full Bench in Panchayat Board, 
Tiruvottiyur v. Western India Matches Cot. After that deci- 
sion it is no longer possible for Mr. Viyanna to contend that 
the suits were barred by limitation under S. 225 of the Local 
Boards Act. Mr. Viyanna has also not argued the second 
point, namely, that the payments were made voluntarily. He 
has devoted his argument to the question arising under S. 228 
(2). That provision is as follows: 

“No suit shall be brought in any Court to recover any sum of money 
collected under the authority of this Act or to recover damages on account 
of any assessment or collection of money made under the said authority 
provided that the provisions of this Act have been in substance and effect 
complied with.” 

Here the allegations were that the assessment of the plain- 
tiffs to profession-tax had been made arbitrarily and unjustly 
and incorrectly. That being so, the burden was upon the 
Panchayat Board to show that the provisions of the Act had 
been in subftance and effect complied with. The learned 
District Munsif has written a very long judgment and in some 
parts it is not quite clear, but his finding is (at the end of his 
judgment in paragraph 26) that: 
. -a . . . the defendant Board has not complied with the provisions of 
the Act in substance and effect in levying profession-tax on the plaintiff 
firms or in disposing of their appeals.” 

Mr. Viyanna has attempted to show that the learned 
District Munsif has misconceived his proper function and that 
he has discussed the question whether the assessments were 
correct rather than the question whether the assessments have 
been correctly made. It is with regard to this point that the 
judgment of.the learned District Munsif is not at all times 
quite clear; but there is, I think, sufficient indication in the 
record that the procedure prescribed for assessing persons to 
profession-tax was not substantially complied with in these 


1. (1939) 1 M.L.J. 588: I.LR. 1939 Mad, 566 (F.B.), 
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cases. For this purpose the most important rule that needs to 
be considered is r. 11-A in Schedule IV appended to the Local 
Boards Act. Under the first part of this rule the company or 
person upon whom a notice has been served is at liberty to 
submit a return showing the income derived during the half- 
year for which professioh-tax is claimed or for the correspond- 
ing half-year of the previous year, and by sub-S. (2) it is pro- 
vided that if such a return is made and if the president is 
‘satisfied that it is correct and complete, the president shall levy 
the profession-tax from the company or person on the basis of 
such return. It is further providéd in the Explanation to sub- 
S. (2) that if the company or person produces the notice of 
demand of income-tax served upon it or him, the president 
shall be bound to take one-half of the income mentioned in the 
notice as the income derived from the sources on which profes- 
‘sion-tax is leviable for the purpose of levying profession-tax. 
By sub-S. (3) ‘itis laid down that if no return is made as 
required under sub-r. (1) or if the president is satisfied that 
any return so made is incorrect or incomplete, the president 
shall assign to the company or person the class in the scale 
appropriate to the half-yearly income of such company or 
person as estimated by him, and sub-S. (4) enacts how the 
president may arrive at the estimate for the purpose of such 
classification. $ 


In these cases it is not disputed that returns were submitted 
by all the plaintiffs as required under sub-r. (1) of r. 11-A. 
No evidence was produced from the Panchayat Board to in- 
dicate that the President was satisfied that any of these returns 
was incorrect or incomplete. No evidence was produced to 
show that the president, when he assigned a certain classification 
to each of these plaintiffs guided himself by the considerations 
pointed out in sub-r. (4) of r. 11-A. In some instances more- 
over income-tax demand notices were submitted which under 
the Explanation already quoted ought to have been accepted as 
conclusive for the purpose of classification. Mr. Viyanna can 
only suggest that since the president did not accept the returns 
but made his own assignments of classes to these plaintiffs for 
the purpose of profession-tax, he must be deemed or presumed 
to have been satisfied that the returns were incorrect or incom- 
plete. - L do not- think -this-can fairly -be inferred. Since the 
president gave no reasons of any kind for the assessments 
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‘which he made and since he made no reference to the accounts 
or income-tax demand notices submitted, it seems much more 
probable that the president took no notice of the provisions of 
T, 11-A of Schedule IV. It cannot in any case I think be said 
that the Board proved that the provisions of r. 11-A bays been 
in substance and in effect complied with. 
The plaintiffs also made objections to the manner in which 
their appeals had been disposed of. They alleged that with their 
appeals they had also produced their accounts and that no notice 
had been taken of their accounts. This contention appears to 
have been correct in fact, but by itself this would not, I think, 
suffice to show that the provisions of the Act had not been 
substantially complied with. The rules with regard to appeals 
to Panchayat Boards are rr. 28, 29, 30 and 31 in Schedule IV 
to the Local Boards Act. In these rules no procedure is laid 
down for the disposal of appeals. Learned counsel for the 
respondents agrees with the learned District: Munsif in referring 
toa Government Order No. 691 which appears to have been 
published in the Gazette of July, the 4th, 1924. There was not, 
however, any proof on the side of the plaintiffs that this 
Government Order was authoritative in the sense that it was 
passed by the Government in the exercise of any rule-making 
power conferred upon them by the provisions of the Local 
Boards Act. Its terms read rather more like advice to local 
boards as to the disposal of appeals. Iam not satisfied there- 
fore that this Government Order has been shown to have the 
forceof law. ` 

For the reasons already indicated I think the decision of 
the learned District Munsif in these cases is in accordance with 
law. These petitions must therefore be dismissed with costs— 
one Vakil’s fee for the batch Rs. 150. 

S.V.V. , Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice HORWILL. 


Parambath Kanaran and others .. Petittoners* (Accused— 
; Respondents) _ 

- v. 

C. R. Vasudevan '  .. Respondent (Complainant 

cS a gers: ` —Petitioner). 





ee ce R. C. No. 1084 of 140 ° ` 
- (Cr. R: P, No. 1029 of 1940). . -> 10th February, 1941, 
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Criminal Procedure Code (V of 1898), S. 552—Lawful marriage alleged 
—Girl taken away by parents—Order of Magisirate to produce the giri— 
Grounds necessary for such an order. 

Where a girl was alleged to have been legally married to the complainant 
but taken away by her parents against her wishes to her home with the 
intention of getting her married to somebody else and the Magistrate issued 
a notice under S. 552, Criminal Procedure Code to the parents to produce 
the girl, 

Held, that the Magistrate should have had something more substantial 
before him about the alleged marriage than the complainant’s statement for 
ordering the production of the person of the girl. Moreover an order under 
S. 552 could be passed only if the girl was under 16 years of age which was 
not the case here. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying that the High Court will be pleased 
to revise the order of the Chief Presidency Magistrate of the 
Court of Presidency Magistrates, Egmore, Madras, dated 
Ist November, 1940, and made in M. P. No. 946 of 1940. 

K. K. Sreedharan for Petitioner. 

R. Karunakara Menon for Respondent. 

The Crown Prosecutor for the Crown. 

The Court passed the following 

OrpvER.—The respondent put in an application in the Court 
of the Chief Presidency Magistrate purporting to be under 
S. 552 of the Code of Criminal Procedure alleging that he was 
lawfully married to the third petitioner here on the 22nd 
September, 1940, that the nuptials took place, and that on the 
following day, the 23rd day of September, 1940, the parents, 
the first and second petitioners here, took away the third 
petitioner against her wishes to her home and detained her there 
with the intention of getting her married to somebody else. 

The Magistrate issued a notice under S. 552 of the Code 
of Criminal Procedure to produce the girl On the date to 
which the case had been adjournéd an advocate appeared o 
behalf of the petitioners and represented that it would bea gr 
hardship to bring the girl all the way from Tellicherry in North 
‘Malabar to Madras to answer to a petition that could not in 
any case be granted, because the girl was more than 16 years 
of age and no offence had been committed within the jurisdic- 
tion of the Magistrate. The Magistrate overruled that objection 
and ordered a non-bailable warrant to issue. Upon the repre- 
sentation of the advocate appearing for the petitioners here 
that it was illegal to have the girl arrested and that, in any 
case, it would be a very harsh method of procuring her attend- 
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‘ance in Court, the order was cancelled after the advocate gave 


an'undertaking that he would produce the girl on the adjourned 


date. In the meanwhile, he got a stay order from this Court. 


The question that arises is whether the order of the learned 


‘Chief Presidency Magistrate calls for any interference from 


this. Court. ‘ 


There can be no doubt that it would be very hard on the 


‘petitioners if without strong ground they were required to 


come from ‘Tellicherry in North Malabar to Madras for the 
purpose of this petition unless the Magistrate was satisfied that 
their attendance was necessary. The petition was a very short 
one and the only statements on which the learned Magistrate 


„could act were that there was a legal marriage on the 22nd 


September, 1940, and that on the 23rd September, 1940, the 
girl was taken away. When he issued his second order he had 
heard the story of the other side, which was that they had come 
to Madras to answer an advertisement in which the respondent 
was seeking for a bride and that finding that the respondent 
would not make a suitable husband they took the girl back 
again. With these two stories in front of him, I think the 
learned Chief Presidency Magistrate should have required from 
the respondent some further evidence that a lawful marriage 
had taken place; for unless he was satisfied that the marriage 
had taken place, the respondent clearly had no right to ask the 
Magistrate to have the girl brought back to Madras. 


The learned Crown Prosecutor bas pointed out that under 
S.4 (CL 3) of the Madras Marumakathayam Act, notice of 
every marriage shall be given to some person appointed under 
the Act to register such marriages. If the learned Magistrate 
had been satisfied by a copy of such registration or otherwise 
that a marriage had really taken place, then the petitioners might 
have no cause for complaint in being required to come from 
Tellicherry in North Malabar to Madras to answer the charge; 
but they ought not to be required to do sounless the Magistrate 
had something more substantial before him than the respon- 
dent’s petition as evidence that a marriage had taken place. 


Moreover, one would have expected that together with an 
application under S. 552 of the Code of Criminal Procedure, 
there would have been a complaint under the Indian Tena 
Code of the offence of abduction. = = 
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The learned advocate for the petitioners has further 
. pointed out that the offence, if any, that was committed in 
Madras was abduction, and there can be no abduction unless 
force or deceit is used. There is nothing in the petition which 
was sufficient to satisfy the learned Magistrate that force or 
deceit had been used inttaking away the girl from Madras. 
Moreover, an order under S. 552 of the- Code of Criminal 
Procedure can only be passed if the girl is under sixteen years 
of age, which is not alleged in the petition. 

It will follow from what has been said above that the 
order of the learned Chief Presidency Magistrate has to be set 
aside. One course that would be open to this Court would be to 
direct the Magistrate to enquire further into the matter and 
satisfy himself that an order under S. 552 of the Code of 
Criminal Procedure should issue; but as the dispute between 
the respondent and the petitioners seems to be one that could be 
decided much more satisfactorily in a Civil Court than by a 
summary order of a Magistrate, { do not think it in the inte- 
rests of justice that the present pees should be con- 
tinued. - 


The petition is therefore allowed and the proceedings 
before the Chief Presidency Magistrate quashed. The respon- 
dent may pursue his remedy in a Civil Court if so advised. 


KC. Petitition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mk. JUSTICE ABDUR RAHMAN, 


Veerabhadra Pillai ..- Petsitoner* (Petitioner). 
v. 
O. A. Narayanaswami Aiyar, Re- 
ceiver and others , .. Respondents (Respon-. 
denis 1 to 3). 


Civi! Procedure Code (F of 1908), `O. 21, r. 90—Applicant to sei aside 
sale a kudivaramdar—W hether application allowable. 

The holder of a kudivaram interest has no locws standi to apply under 
O. 21, r. 90 to set aside a sale where it is of the melvaram interest only. 

Adenna v. Chinna Ramayya, (1927) 54 M.L J. 445: LL.R. 51 Mad. 770, 
followed. , 





* CRP. No. 182 of 1939. : - 25th October, 1940, 
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Petition under S. 115 of Act V of 1908 praying that the 
High Court will be pleased to revise the order of the District - 
Court of West Tanjore dated 9th December, 1938 and made in 
E. A. No. 312 0f 1938 in E. P. No. oe of 1937 in O. S. No. 3 
of 1919, 


K.S. Ramamurthy Aiyar ad T. R. Sundaram for 
Petitioner. 


K.V. Srinivasa Atyar and T. K. Subramania Pillai for 
Respondents. 


The court passed the following: 


ORDER.—A preliminary objection has been raised that ‘this 
revision is not competent. The petitioner made an application 
under O. 21, r. 90, Civil Procedure Code. This has been re- 
fused by the lower Court on the ground that he has no locus 
standi to make the application. The order will show that the 
Court has not passed any order setting aside or refusing to set 
aside the sale and it is these orders alone which are appealable 
under O. 43, r. 1, Civil Procedure Code. If the lower Court’s 
action, as Mr. Justice Oldfield said in Sundaram v. Mausa 
Mavuthar! consisted in a refusal to deal with the judgment- 
debtor’s petition, a non-exercise of the jurisdiction must be 
held to be revisable since the decision was not a conclusion of 
law or fact but one in which the question of jurisdiction was 
involved. I would therefore overrule the preliminary 
objection. 

The lower Court will report whether the entire property 
was sold in these proceedings or whether the melwaram inte- 
rest alone was sold. The papers relating to proclamation and 
the order passed for sale may be sent along with the report. 
Time one month. 

(In pursuance of the above order the District Judge of 
West Tanjore submitted a. Report). 


* * * x 

Tbis petition coming on for final hearing after the return 
of the aforesaid Report by the lower Court, 

The Court delivered the following 


JupcuENT,—The only question to decide in this revision is 
whether the petitioner had a locus standi to present an applica- 





L (1921) 40 M.L.J. 497: ILL.R. 44 Mad. 554 (F.B.). 
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tion under O. 21, r. 90, Civil Procedure Code. There was a 
little doubt at one time as to what was actually sold in the exe- 
cution of the decree and I called for a report on that point. The 
learned District Judge has reported that the melwaram interest 
alone was sold and the i Seater of sale has also been sent 
which shows the same. There is no doubt on that point now 
and this is conceded by the petitioner’s learned counsel. 

The only question then is whether the petitioner who was 
a kudivaramdar could make an application objecting to the sale 
under O. 21, r. 90, Civil Procedure Code. If his interests are 
those of a kudivaramdar, they cannot be, within the language 
of O. 21, r. 90 Civil Procedure Code, said to have been in any 
way affected by the sale of the melwaram interest. There is 
an observation in Adenna v. Chinna Ramayya! which confirms 
me in my opinion. 

The revision petition therefore fails and is dismissed with 
costs which will be shared by the decree-holder and the auction 
purchaser. 

K.C. Petition dismissed. 


—— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT:—MR, JUSTICE WADSWORTH AND MR. Jusrics 
PATANJALI SASTRL 
V. Sreenivasachariar -- Appellant” (Applicant) 
v. : 
Bysani Krishnayya Clietti transferee 
decree-holder, insolvent, represent- 
ed by the Official Assignee of 


Madras w Respondent (Respon- 


dent.) 


Madras Agriculiurists’ Relief Act (IV of 1938), S. 19—Morigage decree 
for principal, interest and costs—Part payment towards decree—Appropria- 
iion partly for interest and partly for principal—Reappropriation for provid- 
ing for costs under S. 19— Equitable course for the respective appropriations 
to principal and to interest to contribute rateably for the costs. 


On a mortgage of 1925 for Rs. 7,500 a decree was passed in 1935,’ 


for Rs, 7,500 principal, Rs. 3,311-14-0 interest and Rs. 336-8-0 subsequent 
interest up to the date fixed for redemption and Rs, 1,515-8-0 taxed costs, 
and on 14th November, 1935, a sum of Rs. 8500 and on 13th August 1936, a 
further sum of Rs. 500 was paid into Court towards the decrée. On 16th 





1. (1927) 54 M.L.J. 445: LL.R. 51 Mad. 770, 
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April, 1937, part satisfaction was recorded to the extent of Rs. 9,000 and 
execution proceeded for the balance. It was found that before Ist October, 
1937, the creditor had appropriated Rs. 3,500 towards interest and Rs. 5,000 
towards principal out of the first deposit and though no actual appropria- 
tion was made with regard to the second Rs.5CO towards either principal 
of interest, the amount had been definitely adjusted to the decree when part 
satisfaction was recorded. 

Held, that after the recording of part ae in April, 1937, it 
cannot be contended that any portion of the Rs. 9,000 paid towards the 
decree remained unappropriated. If a definite appropriation can be proved 
it will stand except so far as an adjustment towards suit costs may be neces- 
sary. To the extent to which the debtor cannot show an appropriation in 
his favour, it will have to be presumed that the appropriation was towards 
interest. The first payment should be treated as having been made in the 
firstinstance towards the costs of the suit. So the appropriation of 
Rs. 3,500 towards interest and Rs. 5,000 towards principal will have to be 
undone so asto provide for.costs with reference to the proviso to S. 19 of 
Madras Act 1V of 1938 and for that purpose it will be equitable that the 
amount appropriated towards principal and the amount appropriated 
towards interest should contribute rateably in making up the amount 
required for reappropriation towards costs. 

On appeal from the judgment and order of the Hon’ble 
Mr. Justice Venkataramana Rao dated the 4th September, 1939 
and made in the exercise of the Ordinary Original Civil Juris- 
diction of the High Court in Application No. 1147 of 1938 in 
C. S. No. 42 of 1933.* 

U. C. Gopalan for Appellant. 

T. A. Rangachari for Respondent. 

The judgment of the Court was delivered by 

Wadsworth, J.—This is an appeal against an order of our 
learned brother Venkataramana Rao J., on an application under 
S. 19 of Madras Act IV of 1938 to scale down the debt due 
under a decree on a mortgage. The mortgage was for an 
amount of Rs. 7,500 and it was dated the 30th August, 1925. 
It was assigned to one Jagannatham Chetty who sued on the 
mortgage in C. S. No. 42 of 1933. There was a preliminary 
decree for the principal amount with Rs. 3,311-14-0 interest and 
Rs. 336-8-0 subsequent interest up to the date fixed for redemp- 

tion and Rs. 1,515-8-0 taxed costs. Final decree was passed in 
February, 1935. In October 1935, the judgment-debtors 
obtained the leave of the Court to raise a sum of Rs. 8,500 on 
a first mortgage of one item of the hypotheca, the amount so 
raised being paid to the credit of the decree. And in pursuance 
of this arrangement, on the 14th November, 1935 the Insurance 


- Company which had taken the mortgage deposited Rs, 8,500 





* (1940) 1 ALL.J. 860. 
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towards the decree. In June of the following year,-the decree 
was assigned to one Krishnayya Chetti and on 13th August, 
1936 a further sum of Rs. 500 was paid into Court to the cre- 
dit of the decree. On the 16th April, 1937 part satisfaction 
was recorded to the extent of Rs. 9,000 and execution proceeded 
for the balance. 


In the view which we have taken on similar cases, it cannot 
be contended that after the recording of part satisfaction on 
the 16th April, 1937, any portion of this sum of Rs. 9,000 paid 
towards the decree remained unappropriated. The only question 
is how it was appropriated. If a definite appropriation can be 
proved it will stand except so far as an adjustment towards suit 
costs may be necessary. To the extent to which the debtor can- 
not show an appropriation in his favour, it will have to be 
presumed that the appropriation was towards interest and that 
` to this extent intérest is not available for cancellation on ist 
October, 1937, The learned trial Judge did not go into the 
rather meagre evidence of actual appropriation but proceeded 
solely on the legal inferences in the absence of evidence of defi- 
nite appropriation and arrived at a conclusion which cannot be 
_ Supported in view of subsequent bench decisions arising out of 
Act IV of 1938. There was however, some evidence of actual 
appropriation of this payment of Rs. 8,500 adduced before the 
Official Referee, both on behalf of the judgment-debtors and on 
behalf of the decree-holder. The judgment-debtor stated in his 
evidence before the Official Keferee that this sum of Rs. 8,500 
was ‘paid towards principal’ and that the sum of Rs. 500 sub- 
sequently paid was ‘paid towards thedecree.’ He gave no reason 
for an appropriation of this payment of Rs. 8,500 towards prin- 
cipal and it is difficult to see how, before the passing of Act IV 
of 1938, the judgment-debtor would have been benefited by 
such an appropriation, since both the principal and the interest 
included in the decree would bear interest at the same rate.- In 
cross-examination he was apparently asked some further ques- 
tion about these payments and he said that these payments were 
‘towards the decree debt’. There the matter stands so far as 
the oral evidence goes, no one having been examined on behalf 
of the decree-holder. But at the close of the enquiry, the decree- 
holder exhibited an order assessing him to income-tax on the 
basis of the accounts covering this payment under the mortgage 
to the Insurance Company. The assessment order js Ex. VJI, 
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The Income-tax Officer apparently by a mistake speaks of a 
payment of Rs. 8,000 not of Rs. 8,500 and he says that the 
assessee has appropriated Rs. 3,500 out of this amount towards 
interest in his accounts and he proceeds for income-tax purposes 
to treat the payment as if it had been appropriated towards the . 
full amount of interest due under thé decree and assesses the 
decree-holder accordingly. Now, there is no reason to doubt 
that this order of the Income-tax Officer shows the actual state 
of the decree-holder’s accounts at a time before any question 
arising under Act IV of 1938 was under consideration, the 
assessment being made in 1936. It is possible that, in order to 
escape income-tax, the decree-holder might have appropriated 
towards interest a less amount than he ought to have appro- 


` priated according to the revenue point of view. If so, it was 


apparently to his own disadvantage so far as proceedings under 
Act IV of 1938 are concerned. But the appropriation made by 
him towards interest in his books is to our minds a clear indi- 
cation that the judgment-debtor is not speaking correctly when 
he says that the whole of this sum of Rs. 8,500 was at the 
time of the payment definitely appropriated towards principal. 
Had this been the case, the decree-holder would for income-tax 
purposes certainly have taken advantage of such an appropria- 
tion, which as things stood then would be very much in his 
favour. 


We have come to the conclusion, therefore, that there was 
no appropriation at the time of the payment by the judgment- 
debtor, but that there was a subsequent appropriation by the 
entry in the decree-holder’s books of Rs. 3,500 towards interest 
and the balance towards principal. This sum of Rs. 8,500. 
cannot therefore be treated as not definitely appropriated by 
the act of the creditor and the creditor’s appropriation must 
stand, except in so far as the proviso to S. 19 requires re- 
appropriation. 

So far as the later payment of Rs. 500 is concerned, there 
is no evidence of any actual appropriation towards either prin- 
cipal or interest. The amount was definitely adjusted to the 
decree when part satisfaction was recorded and it can no longer 
be treated as an unappropriated payment; and to the extent of 
this sum of Rs. 500, the debtor is not in a position to show 
that interest was outstanding on Ist October, 1937 for cancel- 
lation under S. 8 (1) of the Act, 
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There remains a question regarding the re-appropriation 
of the first payment towards costs with reference to the pro- 
viso.to S. 19. Under this proviso all payments made in 
respect of the decree must first be applied in payment of all 
costs as originally decreed to the creditor. The first payment 
was the payment of Rs. 8500 and it has to be treated as having 
been made in the first instance towards costs of the suit. We 
have come to the conclusion that this sum of Rs. 8,500 was 
appropriated, as to Rs. 5,000, towards principal and, as to 
Rs. 3,500 towards interest by the subsequent act of the cre- 
ditor. When this appropriation has to be undone with reference 
to the proviso, it seems equitable that the amount appropriated 
towards principal and the amount appropriated towards interest 
should contribute rateably in making up the amount required 
for re-appropriation towards costs. The decree will be amended 
accordingly. 

Parties will pay and receive costs in this appeal according 
to their failure and success. 

S: V. V. Decree modified. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE PANDRANG Row AND MR, JUSTICE 
Kine, 
Kandasami Chettiar and another .. Appellants* (Plaintiffs 
2 and 3). 
V. 

Messrs, Gokuldas Madanji & Co., 

Tuticorin, Tinnevelly District, and 

Bombay care of Mathridas Gokuldas 
(deceased) and others .. Respondents ( Respon- 
dents and their L.Rs.). 
Indian Limitaiton Act (IX of 198), Art. 182 (5)—A pplication for exe- 
cuiion to transmit decree to another Couri—Application ordered—Decree 
\transmitied—Fresh application to transmit to original Court before decree 
was reiurned—A pplication returned—Applicaiion within three years there- 
after for execution—If in time—If order returning a final order—A pplication 
to transferor Court before return of decree, if application to a proper Court. 
Whete on an execution application filed in 1932 to transmit the decree to 
Bombay for execution, an order was passed on 30th August, 1932 directing 
the transmission, and another application was filed in 1935 again to transmit 
the decree for execution to Bombay but the Court returned it with the en- 
dorsement “copy of the decree has not been received from the High Court, 
Bombay,—returned”, the order is a final order within the meaning of Art.18&2 
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(5) as the Court must be deemed to have decided that it would have nothing 
further to do with the application. An application filed in 1937 within 3 
years of the order is therefore in time 


The Court which transmits the decree for execution to another Court 
does not thereby divest itself of all its jurisdiction and has jurisdiction to 
take certain measures in execution. Itis therefore “a proper Court” within 
the meaning of Art. 182 of the Limitation Acttand an application made to it is 
a valid application to save limitation. 


Appeal against the order of the Court of the Subordinate 
Judge of Ramnad at Madura dated the 5th October, 1937 and 
made in E.A. No. 165 of 1937 in O. S. No. 27 of 1919. 

K. S. Ramamurti for Appellants. 

T. K. Subramania Pillai for Respondents. 

The judgment of the Court was delivered by 

King, J.—The question which arises in this appeal is one 
of limitation. The appellants are the decree-holders who filed 
an application in 1932 upon which the final order was passed on 
30th August, 1932. That order was to transmit the decree for 
execution to Bombay. In February, 1935 another application 
was made by the decree-holders, again with the request that the 
decree should be transferred to Bombay for execution. That 
application was disposed of on the 27th February, in the 
following language by an endorsement upon the petition: 


“Copy of the decree has not been received trom the High Court Bombay 
—returned”. 


In March, 1937 the original petition which had been pre- 
sented in 1935 was again presented before the Court. It was 
signed by a fresh vakil as the original vakil who had signed it 
in 1935 was then dead, and the new date 22nd March, 1937 was 
appended to his signature. But at the same time the vakil 
mentioned to the Court that he was re-presenting the old appli- 
cation. This application was disposed of in October, 1937 by 
the order from which this appeal has been preferred. It treats , 
the application as a re-presentation of the application of 1935, 
and holds on the authority of two Madras rulings that the appli- 
cation is clearly barred by limitation. It goes on to say: 

“The order relied on by decree-holder as the final order to save limita- 


tion is not the final order and consequently this application is not in 
time.” 


Against this the decree-holders have appealed. 

It is difficult to see the logic upon which the learned 
Subordinate Judge. has based his decision. Jf in fact the 
application was one filed in 1935, it seems obvious that it was 
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filed in time, and the only method of disposing of it adversely, 
to the decree-holders would seen to be to refuse to condone the 
two years’ delay in re-presentation. Ifon the other hand the 
application be treated as a new one presented for the first time 
in 1937, then the questiog whether the order of the 27th of 
February, 1935 is or is not a final one will alone arise. In appeal 
after some hesitation, the learned advocate for the appellants 
has decided to confine his case to the latter hypothesis, that in 
spite of the ambiguous language with which the application 
was presented in 1937, it was in reality a fresh application. He 
then argued that the order of the 27th February, 1935 was a 
‘final order. We are of the opinion that this argument must 
succeed. No doubt in most cases-when an application of this 
kind is returned to the applicant, it is returned for the definite 
purpose of remedying some defect and of being re-presented 
within a brief interval of time. In the present case, the Court 
has not stated that it required any action to be done by the 
applicant. It has merely used the word ‘returned’ after explain- 
ing the reason why the application wasreturned. We think the 
only interpretation that can reasonably be given to this language 
is that the Court had decided that it would have nothing fur- 
ther to do with the application, and if that interpretation is 
correct, the order of the 27th of February, cannot be other than 
a final order within the meaning of any of the rulings of the 
Madras High Court which deal with the interpretation of that 
expression. 

It is however argued for the respondent that the application 
of 1935 was an application which was not made to the proper 
Court, and therefore though the order of the 27th of February 
was a final order, it cannot be relied upon by the appellant to 
save limitation. The reason suggested by the respondent in 
support of this argument is this: that in 1932 the Subordinate 
Judge, of Ramnad had transmitted the decree to Bombay. In 
1935 that decree was still in Bombay and had not been returned. 
Until it was returned from Bombay, the Ramnad Court had no 
jurisdiction to order it to be sent to Bombay and the Bombay 
Court alone bad jurisdiction to deal with it. A very similar 
question has been dealt with by a Bench of this Court in Rama 
Reddi v. Motilal Dogat. The facts are not of course precisely 
similar, for the question there dealt with was an application 
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asking for a decree to be transmitted to an entirely new Court, 
but the principles upon which’ the learned Judges have based 
their decision clearly apply to the present case. They have 
analysed various provisions of the Civil Procedure Code and 
have held that when a Court transmits a decree to another 
Court for execution, it does not thereby divest itself of all its 
jurisdiction. It still retains that jurisdiction for some specific 
purposes which are set out by them. Art. 182 defines the 
‘proper Court’ as the Court whose duty it is to execute the 
decree or order, and if in spite of the transmission of the 
decree to another Court there still remains the duty in the 
transmitting Court to take certain measures in execution, it is 
obvious, it seems to us, that it is the proper Court within the 
meaning of this definition. As we are thus in agreement with 
the decision in Rama Reddi v. Motilal Dogal. We do not con- 
sider it necessary to examine the decisions of any other High 
Courts. The result is therefore that there is no formal defect 
in the application filed in February, 1935. It was an application 
made in accordance with law and made to the proper Court 
within the meaning of Art. 182. As we have already said the 
order returning that application was a final order. The present 
application in 1937 was made within three years of that order 
and is thercfore in time. 


This appeal is accordingly allowed and the execution 
application directed to be restored to the file of the learned 

‘ Subordinate Judge and disposed of according to law. The res- _ 
pondent will pay the appellant’s costs throughout. : 


S.V.V. ' Appeal allowed. 


[Enp oF VoLtumz 1941—1.] 
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1941—I—H 





807 


776 


- 130 


262 


ment-debtors — Right of Official 
Receiver to object to sale in exe 
cution : 
Interpretation of Statutes 


Land Acquisition Act (I of 1894), 
8s. 18 and 31—Reference to Dis- 
trict Court—Compensation, appor- 
tionment of—If Tt can increase 
compensation in favour of a party 
who has not applied for reference 
—Sudden rise in prices due to a 
windfall—Melvaramdar, if entitled 
to benefit of such rise in value . 

— 8. 30—Dispute as to title be- 
tween N and P—Reference under 
S. 30, by Collector, to District 
Judge—Decision of the District 
Judge in favour of P—N ex parte 
—Later suit by N to set aside rent 
sale in favour of P—The claim 
barred by res judicata ei, 

———8. 31—Reference under— 
Scope a 

Landlord and Tenant—Suit by ten- 
ant inst trespassers for posses- 
sión- Expi of term — Effect— 

|! Landlord added as party in second 


5 


Pace. 


.. 476 


103 


120 


120 
617 


130 


. 573 


527- 


408 


6 


Landlord and Tenant—(Contd.) Pace.) Limitation—Coid. 


appeal more than 12 years after 
trespass—Effect 


Land Tenure—Whole inam village 
—Urlam case if held applicable to 
' inam villages by decision in Viran- 
vayal case 
Legal Practitioner. See Bar Coun- 
cms Act 


Letters Patent (Madras) CL 15— 
Leave to appeal — Certificate if can 
be restricted to particular points 
only (F.B.) . 
Licence—Trees planted by licensee 
—Right to remove on termination 
of licence i 


Limitation—Admunistration bond— 
Default by administrator—Bond as- 
signed to heir on attainment of 
majority—Action against adminis- 
trator—Whether ‘‘on a bond’’— 
Penod of limitation applicable— 
—Indian Limitation Act (IX of 
1908), Art 68 (P.C) 


Right to conduct festival in a 
temple—Thengalais exercising right 
tli 1909 and Vadagalais between 
1910-1914—Order under Criminal 
Procedure Code, S. 144 restrain- 
ing Thengalais from interfermg— 

ce of festivals between 1914- 
1927—Order under Cnminal Proce- 
dure Code, S. 144 in 1930—Suit to 
obtain declaration that such order 





was illegal and the Vad is were 
not entitled to exclude engalais 
—If barred a 
—— 8. 6—Alienation by Head of 
Math—Suit by succeeding er 
—Limitation — Minority — Effect 
(F.B.). 

———8. 12 (2)—Scope—Decree 


Copy not accompanyıng application 
—S_ 12 (2) if applicable R 
——S. 14—Good faith of person 
claiming to come within section in 
pursuing his remedy in other pro- 
i Burden of proof (F.B.). 
——-§. 19—Acknowledgment of 
debt contained in postcards—Oral 
evidence to explain to what debts 
the postcards refer—Admissibility 
———--8. 20—Mbortgagee directed to 
, discharge mortgagor’s debt due on a 
promissory note—If ‘‘agent duly 
authorised’? to make part payment 
of principal or interest to save limi- 
tation under S. 20 (F.B.). 
———-§ 20 (2)—Applicability— 
Mortgagee going into possession 
under invalid sale after preliminary 


.. 34 


800 


161 


322 


644 


257 


173 


t 


1 


GENERAL INDEX 


Paor. 
decree—Receipt of rents and profits 
while in possession—If saves limi- 
tation for application for a final de- | 


—8. 20 (2) — Usufructuary 
mo Final decree upon mort- 
gage— tion application 434 
years er fima] decree—Income: 


enjoyed decree-holder whether 
payment to save execution applica- 
tion from bar of limitation . 116 
—8. 22—Suit inst estate of 
deceased, acer: by his widow 
—Suit filed on the last date of limi- ' 
tation—Subsequent knowledge of 
the existence of executors under a 
will of the deceased — Executors 
later 1mpleaded as parties—Suit 
whether in the carcumstanc- 
es .. 580 
——§. 25—Applicability—Promis- 
sory note bearing both English date 
and Malayalam date—Inconsistency 
between the two—Computation of , 
time for limitation—Evidence as to 
date of note—Admissibility—Evi- 
dence Act (1 of 1872), S. 
Arts 36, 120—Trusts—Trust 
fund paid with authority to payee to 
invest in his own business — Dis- 
charge by payee of overdraft with 
fund — Legality—Limitation runs 
from date of plaintiffs acquiring 
knowledge (P.C.). 
Art 44—Applicability Suit— 
by ward to set aside alienation with- 
out Courts permission by Court 
itati (F.B.). 800 
Art. 62—Action for recovery 
of money stolen—Limitation : 
Art 120 — Applicability. 
(P.C.). 393 
Arts. 120 and 131—Applicabi- 
lity—Suit by mutawalli for a decla- 
ration of his right to receive the 
yeomih allowance—Limitation .. 374 
Art. 131—Applicability .. 374 
Arts. 134-B and 144—Alie 
nation by head of math—Suit to set 
aside by succeeding manager— 
Time limit—Interval of time be- 
tween death of previous manager 
and appointment of successor— 
Starting point of limitation —Mino- 
rity of succeeding manager—Exten- 
sion of limitation (F.B.). 644 
by head 











27 














` Art. 164—Application for set- 
ting. aside er parte decree— Start- 





GENERAL INDEX 


Limitation—(Contd. 
ing point ‘for limitation—‘‘Know- 
ledge of decree’’—Means of know- 
ledge if equivalent to ‘knowledge. 319 
See 182 (2)—‘‘A — 
614 


Meaning 

Art. 182 (5)—Application for 
execution to transmit decree ete 
another Contes priania 
—Decree transmitted— Fresh. spol 
cation to transmit to original 
before decree was returned—Apphi- 
cation returned—Application within 
three years thereafter for execu- 
tion—If in time—If{ order return- 
ing a final order—Application to 
transferor Court before return of 
decree, if application to a proper 
Court 


- 837 
Art. 





182 (5)—Decree—Re- 
vised decree—Execution applica- 
tion based on original decree—Sub- 
sequent execution application taken 
on the revised decree—A pplication 
previously made whether in accord- 
ance wi law—Whether subse- 
quent execution barred by time .. 
Art. 182 (5)—Transfer of 
decree to Court in Native State 
having reciprocal arrangement with 
British Indian Government—Whe- 
ther ‘‘step in aid of execution’’ 
(F.B.) 242 

Local Boards Act (XIV of 1920), 

8s 88 and 89—Suit in Revenue 
Court to recover cess—Limitation. 779 


Madras Agriculturists’ Relief Act _ 
(IV of 1938)—How far within 
the competence of the Madras 
Legislature. (Supp.). l 
——S8. 3—-Firm of money-lenders 
—If an ‘‘Agriculturist’’ 172 
——$8. 3 (ii)—Proviso (A)— 
Firm assessed to income-tax—lIndi- 
vidual partmer—Whether entitled 
to benefit of the Act . 782 
——S8. 3 (ii), Proviso C Expla- 
nation—Assessment on basis of 
capital value—Calculation of rental 
value—Proper procedure .. 466 
———S8. 3 (ii), Proviso C, to Bi ' 
—Advances made by partner to firm 
—Partners agriculturists—Right to 
have advance scaled down—Advance 
whether constitutes debt % 
—8 3 (i) Proviso C—Pro- 
priety, of assessment—If can be 
e into in proceeding tunder Act 
of 1938 
——-8. 4 (h)—Maintenance allow: 
ance onder a decree—Whether 
“‘property’’ within the meaning of 
section 





267 





185 


- 123 


| 





Madras 
Act (IV of 1938)—Contid. 


——8. 4 (h)—Promissory : note 
ing in favour of men—Evi- 
dence to show that debt is really 
owed to a woman to invoke S. 4 
(4)—Not permissible 
——S. 8—Explanation — Hindu 
joint family debt—Partition—Fresh 
document by a member not an exe- 
cutant of the original note—If re- 
newal 


——S. 8, Explanation—Scope .. 

——S8. 8—Explanation—Scope— 
Son esto from questioning lia- 
bility under a mortgage after parti- 
tion by his father which he had at- 
tested—Subsequent mortgage by the 
son of his own Property in dis- 
charge of father’s mortgage debt 
—If renewal of earlier debt š 

——8. 8—Paymert, and appro- 
priations towards interest and prin- 
cipal of renewed note made be- 
fore 1st October, 1937—If can be 
re-opened 


——Ss. 8 (1), 19 and 20—Dis- 
missal of stay application under 
S. 20 for default—Effect on right to 
apply for scaling down decree under 
S. 19—Amounts realised in execu- 
tion after ist October, 1937—Ap- 
coe by creditor—Permissibi- 


—38. 8, Cl. 
—Appropriation of open payments 
made prior to 1st October, 1937— 
Awarding of counter interest on 
payment made—Effect 

——S 8 (2)—Enjoyment of usu- 
fruct usufructuary mortgagee— 
If can be deemed to be payment of 
interest under S. 8 (2) 

—S$s. 8 and 9—Scope—Parti- 
tion of debt between the creditors 
and execution of separate promis- 
sory notes by same debtor—Effect . 

—Ss. 8 and 19—Preliminary 
decree for redemption in suit 
agriculturist mortgagors implead- 
ing non-agriculturist purchasers of 
portions of hypotheca as co 
plaintiffs — Scaling down—Decree 
discharged as against mortgagors by 
reason of the dwndupat rule—Effect 
on liability of the non-agriculturist 
co-plaintiffs 

——S8. 9—Mode of scaling dows 
—Excess of interest found to be re- 
ceived in scaling down—How to be 
dealt with 

———S8s. 9, 15 and 19—Arrears of 
rent—Promissory note in substitu- 


7 


Agriculturists’ Relief Paces. 


. 312 


773 
39 


. 302 


. 216 


. 296 


(2)—A pplicability . 


. 316 


.. 197 


718 


` 


. 7 


25 


8 


Madras 
Act (IV of 1938)—Conid. 


tion of—Defence under S. 15— 
Whether debt without consideration 
—Scaling down under the circum- 
stances, whether permissible 
——$Ss. 9 and 19—Plaint for 
balance of principal and interest on 
Tenewed pro-note after appropria- 
tion—Re-opening not permissible 


- 633 


. 256 


——8. 10 (2) (1)—Stipulation | 
that mo was to enjoy the 
usufruct two years and in de- 


fault of Culeaintes then to receive 
interest at 3 per cent per amum in 
addition to usufruct—If immune 
from scaling down provisions—S. 10 
(2) enjoyment of usufruct—lIf can 
be deemed to be a payment of inte- 
rest under S. 8 (2) 

——8. 15—Applicability—Temancy 
ceasing before fasli 1347—Benefits 
under section—If available to ten- 
ant (F.B.). 

— 8. 15—Assignee of a portion 
of the properties demised tunder a 
kanom—If liable to pay the rent 
due to jenmi and entitled to benefits 
under S. 15 

—_s. 15 (1)—Assignment 
non-agriculturist to, agriculturist 
after coming into force of the Act 
—Rent due by such assignee—If 
falls under S. 15 (1) 

—8. 19—A pplication for scaling 
down a decree against which appeal 
was pending—Dismissal of—Appeal 
against order not clubbed with main 
appeal against the decree which was 
allowed to proceed ex parte debtor. 
—Appeal against order infructuous 
as appellate decree had been sub. 
stituted for decree sought to be 
scaled down 

——-S. 19—Final decree of 19th 
March, 1937, on mortgage—Private 
sale of some items of hypotheca on 
9th October, 1937—Vendee directed 
to pay decree-holder—Balance re- 
maining unpaid by vendee, a non- 
agriculturist—Debt scaled down to 
zero by operation of damdupat rule 
—vVendee if can be impleaded and 
made liable for the debt as a non- 


agrictlturist 

——§. 19—Mortgage-debt scaled 
down in favour of iculturist 
mortgagor—Effect on ility of 


the property in the hands of non- 
agriculturist Court-auction purchas- 
er in execution of a money decree 
against mortgagor—Relinquishment 
by mortgagee of right to personal 
decree against mortgagor—Effect on 
liability of the purchaser : 


.. 197 


333 


ag OD 
in? 


177 


6 


223 


. 61! 
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Act (IV of 1938)—(Contd.) 


——8. 19—Mortgage decree for 
principal, interest and costs—Part 
payment towards decree—Appropri- 
ation partly for interest and partly 
for principal—Reappropriation for 
providing for costs under S. 19— 
Equitatjye course for the respective 
appropriations principal and to 
interest to contribute rateably for 
the costs 

——S 19 —Payments before 1st 
October, 1937, towards debt—Bur- 
den of proof as to appropriations. 

——8. 19—Payment before 1st 
October,1 1937, towards a decree for 
principal, interest and costs and 
entering of part satisfaction—Re- 
appropriation—If permissible 

——8. 19—Plaint for balance of 
principal and interest on renewed 
pro-note after appropriation—Re- 
opening not issible 

. 19—Proceedings under— 
Whether in execution—Orders in— 
If applicable (F.B.). 

——S8s. 19 and 20—Applications 
for stay or scaling down—lf all co- 
judgment-debtors should join in ap- 
plication by another 

——Ss. 19 and 20—Firm indebt- 
ed—Decree making partners person- 
ally liable—Partner agriculturist— 
Whether entitled to apply for bene- 
fit under the Act 

——8. 21—Application by insol- 
vent—Procedure 

——8. 21— Insolvency of mo 
or and declaration of divid m 
the insolvency—Purchaser of equity 
of redemption—Right to have mort- 
gage decree scaled down A 

——8. 21—Restitution—Liability 
as debt—Amount, claimed against 
son after partition—Insolvency of 
father—Ri t by son to apply for 
benefit of 

—_3. A wiped out by 
sale in execution and satisfaction 
entered—Person who was H 
ment-debtor if entitled to apply 
under S. 23 

—— 8. 23—Sale under Madras 
Estates Land Act on 10th Decem- 
ber, 1937—Sale proceeds lying in 
Court and no sale certificate issued 
—Application on 9th ae 1938, 
under Act IV of 1938, S. 23— 
Maintainability : 

ae 28—Rules framed mda 

7—Inira vires 

ge 28—Rules framed wmnder 
S. 28, r. 8—Provision for right 


Agriculturists’ Relief Pace. | Madras Agriculturists’ Relief Pac. 


95 


256 


164 


. 218 


.. 197 


.. 106 


156 
605 
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Madras Agriculturists’ Relief Pac. 
Act (IV of 1938)—Contd. 


of appeal—Ulira vires the Govern- 
ment (F.B.) .. 164 


——-8. 28; r. 9 Appeal under 
—Proper Court-fee .. 721 
Madras Children Act (IV of 
1920); Ss. 3 and 22—Accused 
under 16 years at date of offence 
and over 16 at time of conviction 
for murder—Proper sentence . 
——8s. 21 (1) and 26 (1)— 
Young person charged under S. 326, 
Indian Penal Code, rene guilty 
—Sentence of Rs. fine—Notice 
under S. 21 (1) of Madras Child- 
ren Act to father and direction 
under S. 26 (1) to pay the fine— 
Father not given opportunity to 
show that he had not conduced to 
commission of  offence—Proper 
procedure .. 219 
Madras Debt Conciliation Act 
(XI of 1936), Ss. 10 (1) and 23 
—Creditor duly filing his statement 
of claim—Failure of creditor to pro- 
duce accounts—Absence of itor 
at hearing—Board declaring debt 
i d— i of order— 
. 2t-Availability 
of remedy—Effect on right to issue 
of wt of certiorari a 
pa 14 and 18—Decrees ob- 
tained by non-consenting creditors 
before settlement—Right to exe- 
cute against all .the assets of the 
creditor—Certificate under S. 18— 
Effect 


——S8. 18—Certificate under— 
Effect on decrees obtained by non- 
consenting creditors before settle- 
ment—Right to execute against all 
‚the assets of debtor .. 499 

——S8. 23—Remedy available by 
way of review under S. 23—Effect 


Pn ae to issue of writ of cer- 


Madras District Municipalities 
Act (V of 1920), 8. 98 (a) (1) 
—Govermment servant holding an 
appointment within a Mtmicipality— 
Residence outside—Taxable income 
for half-year—Income from ap- 
pointment alone taxable during the 
period for which he held the post 
within the Municipality = 

——S. 145—Flush-ont latrines— 
Erection by Municipality constitut- 
ing private ntisance—Claim to res- 
train—Erection under statutory 
duty—If defence i% 

——Ss. 167, 168 and 183—House 
—Construction of—Plan—License 
‘In terms of plan subject to street 


34 


499 


108 


620 


768 





9 


Madras District Municipalities Pacz. 
Act (V of 1920)—Conid. 
alignment rule—Pial within street 
alignment 6 feet contrary to plan 
—If infringement of license and 
S. 167—If owner entitled to com- 
pensation for having to build in 
the restricted area—S. 168, con- 
struction of sa 


Madras Electoral Rules; r. 48— 
Claim for return of deposit by un- 
successful candidate for election to 
a seat in the Legislative Council 
—Forfeiture of deposit and rejec- 
tion of claim by Returning Officer 
ares ue eal ame 

uit in Civil Court for recovery o 
amount—Muuntainability .. 310 


Madras Estates Land Act (I of 
1908), 8. 25—Agreement by ryot 
to pay a premium—Ryot let into 
possession—Landlord if can recover 
the premium .. 314 

——S 52 (3)—Patta for one year 
—Right of holder of patta to re- 
main in occupation after the expiry 
of the year until fresh patta is 
issued—If makes the patta a lease 
for more than a year requiring re- 
gistration under Registration Act 
(XVI of 1908), S. 17—Land in 
possession of trespassers at the 
time of grant of patta—Suit by 
tenant after the expiry of a year 
against the trespassers for posses- 
sion — Maintainability — Landlord 
added as party only in second appeal 
and more than twelve years after 
date of trespass 


——8. 56—Ryots in possession of 
joint holding—Pattas not tendered 
to all the ts—Suit to enforce 
aoe of patta—Maintainabili- 


——-Ss. 112 and 146—Assignee of 
registered pattadar recognised as 
ryot by landiord—Default in - 
ment of rent—Assignee if can 
proceeded against as ‘defanlter’.. 

(F.B.) .. 1 

aa ra SAE ace whom a 
o 1$ und to recognise under 
S. 146—If “defaulter” s | 

——S. 151—Principles governing 
application of the section—Nature 
of structures that can be put up by 
the tenant ia 

——Ss. 181 and 187 (1) (c)— 
Amendment of 1934—Terms of 
lease granting kudiveram right to 
vendee—Nature of tenure—Other 
clauses in the deed repugnant to 
ryoti tenure—Construction of deed 


624 


384 


550 


523 


JO 


Madras Estates Land Act 
(I of 1908)—Contd. 


—Principles to be adhered_to in 
construction (F.B.) .- 


Madras Hereditary Village Offices 
Act (III of 1895), Ss. 13 and 21 
Suit for declaration that a clai- 
mant to a hereditary vill office 
was not adopted by the ecessor 
—Cognirability by Civil Courts— 
If barred by S. 21 of the Act 

—— $8. 21-Suit for declaration 
that claimant to office was not adop- 
ted by his predecessor—If barred 
by S. 21 - oe 

Madras High Court Original Side 
Rules, O. 45, IT. 5 and 9— 
Legacy in : 
Flea of forfeityre—Complicated 
question of fact and of law raised 


—R ar suit and not Cee baa g 

a appropriate remedy i 

Madras Hindu a wer Endow- 
(1 o 


t Act (III j 
Cis. (5) and (6)—S. 34 @) Ap 


pa whether lies 
urt—Revision 
is or is not an except 
—Hereditary truste p—How to 
be made out g 
—— $. 84 (2)—Hereditary trus- 
teeship how to be made out 
Boards Act XIV 
19 and r. 1—Suit for 


___Ss, 78 and 79—Scope ae 
——— $. 207—Offence under— 
sed—Dispo- 


jection ition of accu L 
aa not Pe nmunscated—Acquittal— 
Permissibility ip 
__—-s. 225 and 228—Suit tor 
refund of eee on groun 
isions O were not com- 
Pied i Assessees submitting 
returns—President classifying as 
gessees in a class other than that 
to which they should be assigned 


as per the 


PAGE. 


336 


favour of executor of will 


186 


720 
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Pace. 


Madras Marumakkattayam Act 
(XXII of 1933), 8. 48—Retros- 
pective effect—Whether can be 
given—Right to partition—Death 
of women before Act—Absence of 
legalised marriage 55 25.5 

Madras Motor Vehicle Rules, R. 
ey Sge Mow Vemars Act, S. 


Madras Police Standing Orders, 
O. 583—Effect. See CRIMINAL 
TRIAL 


Madras Prevention of Adultera- 
tion Act (III of 1918), 8. 20— 
rr. 27 and 20—Sale of milk con 
taining water—Offence made out. 


Madras Prohibition Act (X of 
1937), 8. 4 (1) (a)—Unlawful 
ession of a — Offence— 
iction and  sentence—Ulira 

vires nature of legislation — Go- 
yvernment of India Act (1935), Sch. 
VIL cl. 31—Limits of Provincial 
Legislation š 
Madras Village Courts Act (I of 
1889), S. 73—Panchayat Courts 
decision—Ex parte decree—Appli- 
cation to District Munsif against 
decree—Limitation—Whether time 
taken in applying for and obtaining 
copy of decree to be excluded in 
computing time : 
Malabar Tenancy Act 


XIV of 


. 227 


716 


. 715 


540 


1930), S. 17—Renewal of kanom— ' 


If to be on same terms z 


Mahomedan Law — Administration 
of estate—Suit against co-heirs by 
person entitled to share of estate 
—Period of limitation applicable— 
Death of interested party—Abate- 
ment of suit against him—Court’s 
discretion to add deceased’s repre- 
sentative, as. 
tion Act (IX of, 1908) Arts. 106, 
120, 123 and 144—Crvil Procedure 
Code (V of 1908), O. 1, r. 10; O. 
22, r. 4 (3) (P.C.) . 

Daughters—Right to mamten- 

ance from father after attaining 


puberty till marriage 
Malabar Tenancy Act (XIV of 
1930), 8. 20— —Eviction of 


tenant — Contract between parties 
before Act—Enforceability against 
tenant—Interpretation of Statutes. 
Malicious Prosecution. See Torr. 
Maxims—De mimnms non curat les 
—If can be applied to tender 
(F.B.) .. 


113 


to suit—Limite- ` 


. 594 


503 


573 


788 
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Pace 


Mortgage—Petitioner claiming half- 
share in the mortgage security— 
Adverse to plaintiff’s claim in suit 
—Whether petitioner to be made a 
party—O. 3M, r. 1, Civil Procedure 

Code (V of 1908) applicable 


Motor Vehicles Act (VIII of 
1914), 8. 112—Madras „Motor 
Vehicle Rules, r. 138—Motor lorry 
registered for private use—User— 
for purposes of hire—Prosecution 


626 


of owner under r. 138—Propriety. 470 


Negotiable Instruments Act 
CXXVI of 1881), Ss. 27 and 28 
—Promissory note—Persona! lia- 
bility of maker—Exclusion of— 
Evidence de hors the instrument— 
Admissibility—Maker adding after 
his description that he is aac of 
another—Construction (F.B) 

——S. 87—Promissory note—Al- 
teration of dates of execution of 
document and indorsement of in- 
terest paid—Plaintiff not guilty of 
any complicity—If S. 87 applicable. 

Pénal Code (XLV of 1860), Ss. 
147, 148 and 149—Rioting result- 
ing tn death of one and severe hurt 
to others — Conviction of accused 
under Ss. 148 and 149 Penal Cod 
—Whether sustainable 

——-Ss. 304 (2) and 323—Offence 
under—Death by shock due to 
kicking on abdomen—Absence of 
mark of injury : 

——S. 323—Kick on the abdo- 
men resulting in death—Absence 
-of mark of injury—Offence p 

—S. 341—Offence under— 
Whether included in offence of un- 
lawful assembly — Separate sen- 
tence of fine—Propriety 

——$8. 397—Deadly weapon—If 
proof of user of ' weapon. against 
the person robbed” necessary— 
Enough if weapon used at the time 
of commiitting robbery ios 

———S, 504—Speech of a person in 
a metting—Abuse of individuals 
who were absent—Whether convic- 
tion under S. 504 sustainable 

Pledge—Deposit of share certifi- 
cates of commpany—If creates 4 
valid pledge of such shares. : 

Post Office Act - (VI of 1898); Ss. 
52 and 53—Offence under—Pro- 
secution for—Sanction of postal 
authorities—If essential to confe 


jurisdiction on Court—Acts cofisti- 7 


tuting also the mmor offence under 

S. 53-—Effect . ; 
Practice—Costs — Beneficiary pro- 

pounding will and applying for pro- 


441 


.. 2% 


. 610 


. 178 


44 





Practice—Contd. 


bate—Contest by widow—Putting 
plaintiff to proof—Costs of bene- 
ficiary proving the will—Right to. 
——Costs—No order for costs in 
decision under S. 147, Criminal 
Procedure Code—Subsequent order 
for costs — Sustainability. See 
CarminaL Procepure Cope, S. 147 





Advocate-General—Not entitled to 
costs (Supp.) .. 
——Institution of  suit—Presenta- 
tion of plaint to Court having ju- 
tisdiction—Subsequent finding as to 
yalue of subject-matter—Plaint re- 
turned and re-presented to differ- 
ent Court—Date of institution of 
swt 








——Respondent—If can raise ques- 
tion between himself and a co-res- 
pondent by memo of objections. 
Sanction to prosecute for of- 
fences agamst public justice—Con- 
siderations — _Procedure—Appeal— 
Desirability of giving notice to the 
Public Prosecutor rather than to 
the Government Pleader S 


—Suit or proceeding between 
private parties involving constitu- 
ea p of Act—Govem- 
m implea as party—A 
by Government to Federal a 
—Competence (Supp.) 

Presidency Towns Insolvency Act 
(ITI of 1909), 8. 60 (2)—Insol- 
vent’s allocation—Fixing of—Rules 
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THE 


FEDERAL COURT OF INDIA. 


[Appellate Jurisdiction. ] 
Present :—Sir Maurice Gwyer, CJ., Sm SHAH, SULAIMAN AND SIR 
‘S. VaRADACHARIAR, JJ. 


A.L.S.P.P.L. Subrahmanyan Chettiar x Appellani* 

D. ' 
Muthuswami Goundan alias Avanashi Goundan a Respondent. 
Advocate-General of Madras os Intervener. i 


Madras Agriculturist? Relief Act (IV of 1998)—How far within the competence of the Madras 
Lagislature—“ Pith and substance rule” —Apphcebility—Govermment of India Act, 1995, S. r00— 
Legislative powers—Practice—Federal Court—Intervening Advocate-Gensral—Not entitled to costs. 

The provisions of Ss. g1 and ge of the British North America Act, 1867, are analogous 
to those of the Government of India Act, 1935, S. too (1) and (g) and the principles laid down' ' 
by the Judicial Committee in a long series of decisions for the interpretation of Ss. gi and. 
92 of the British North America Act may therefore be accepted as a guide for the interpre- , 
‘tation of similar provisions in the India Act. The rule evolved by the Judicial Committee 
whereby an impugned statute is examined to ascertain its pith and substance, or its true | 
nature and character, for the purpose of determining whether it is legislation with respect to 
` the matters in the Federal or Provincial lists, is equally applicable to cases arising under the‘ 
India Act. i i 

Mada Nagaratnam v. Puvoada Seshayya, (1939) 1 M-L.J. 272: I-L.R. (1939) Mad. 151 
(F.B.), approved. s i ; ; 

Sagarmal Marwari v. Buthu Ram, (1940) 3 F.L-J. 119 (Pat.), dissented from. . 

Where the holder of a decree pamed before the,commencement of Madras Act IV of 1938 
(for a sum of money due on a promissory note) ‘resisted an application for scaling down the 
‘decree on the ground that Ss. 7, 8 and g of Act IV of 1938 were beyond the competence af ` 
the Madras Legislature to enact, ' 

Held, per Guyer, C.J., and Varadachariar, J. (Sulaiman, J., dissenting). —The pith and 
substance of Madras Act IV of 1938, whatever it may be, cannot at any rate be said to'be 
feglslation with respect to negotiable instruments or promissory notes and it is immaterial 
that many or even most of the debts with which it deals are in practice evidenced hy or based . 
upon such instruments. The Act cannot be challenged as invading the forbidden field of 
ist I, No. 28. A 
E E E E Sis eatery E fa N E EEE TA 
commencement of the Act were within the competence of the Madras Legislature and may ' 
be justified by reference to Nos. 4 and 15 of List III and perhaps alto No. 2 in List I.’ -' 

[The other questions, namely : (i) whether and to what extent any of the provisions df ' 
the Act which relate to matters covered by List I may still be held to be valid on the gréumd 
that they are merely incidental to its main purpose; (ii) whether their incidental character 
will save them if they come in conflict with Federal or Central Legislation already occupying ’ 
the field; and (iti) the true construction of S. 107 (1) of the Government of India Act; 
were left open]. : i ie 


* Case No. 4 of 1940. : 6th December, 1940. 
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Per Guyer, C.F.—It is not the practice of the Federal Court to give costs to an Advocate~ 
General intervening. 

Per Sulaiman, F.—If a legislation is “with respect to decrees pamed on promisory 
notes,” then it is necessarily also ‘‘ with respect to pramimory notes.” The provision of law 
with regard to decrecs is inseparable from the law with regard to debts and the power to deal 
with decrees is dependent on the existence of the power to deal with debts. (i) The provisions 
of Sa, 8 and 19 of Madras Act IV of 1998 are in direct conflict with the provisions of the Nego- 
tirble Instruments Act read with the Usurious Loans Act and therefore amount to an undoubted 
trespass on 2 field already occupied by an existing Indian faw with respect to Negotiable 
Instruments, a Federal subject, and void to that extent. (ii) There is nothing in the Madras 
Agriculturisty’ Relief Act which really conflicts with any provision of the Hindu Law. (ii) 
Any repugnancy in the Act to the Indian Contract Act is cured by the assent of the Governor— 
General. (iv) As Usoriots Loans came within moncy-lending any conflict with the Usurious 
Loans Act alone will not be material. 

The facts of the case were as follows :— 

The plaintiff A.L.S.P.P.L. Subramanyan Chettiar filed a suit (O. S. 
- No. 174 of 1994) on tho and of August, 1934 on the file of the Subordinate 
Judges Court, Coimbatore, on of a promissory note executed by the 
rst defendant on the 4th of March, 1926 for Rs. 2,975 which carried interest 
at 36 per cent. per annum. He also impleaded in that suit the minor sons 


of the executant and prayed for a decree for Rs. 7,569-g-0, being the amount 
due on the promissory note with interest calculated at 24 per cent. per annum 
to be realized from the 1st defendant personally and against the family pro- 
perties of the other defendants. The suit was decreed as prayed for on the 
ist November, 1934. The Madras Agriculturists’ Relief Act (IV of 1938) 
came into force on the 22nd March, 1938. Thereupon the first defendant, 
the executant of the pronote, filed an application praying that the Court 
might enter satisfaction of the decree inasmuch as twice the principal sum of” 
Rs. 2,500 of the suit pronote had been paid by the defendant. The 
Subordinate Judge following the decision of the Full Bench reported in 
Mada Nagaratnam v. Paovada Seskayya allowed the application and directed 
an order for the satisfaction of the decree to be recorded. The plaintiff 
thereupon preferred a revision petition to the High Court which came on 
for hearing before Mr. justice Wadsworth, who, by his judgment dated 2nd 
May, 1999, dismissed the revision petition following the decision of the Full 
Bench, and he gave a certificate that the case involved a substantial ques- 
tion of law as to the interpretation of the Government of India Act under 
S. 205. The plaintiff thereupon appealed to the Federal Court and filed 
the following as his grounds of appeal :— 

1. In respect of a promissory note dated the 4th day of March, 1926, executed by the 
respondent in favour of the appellant, the appellant instituted O. S. No. 174 of 1994 on the 
file of the Subordinate Judge’s Court at Coimbatore, against the respondent and his un- 
divided minor sons and obtained a decree dated 21-11-34 for a sum of Rs. 7,569-9-0 and costs 
Ru, 863-15- with further interest. 

a. Madras Act IV of 1938, vir., the Agriculturisty’ Relief Act was pamed by the Pro- 
vincial Legislature of the Madras Province and after having obtained the assent of the Governor- 
General on the 11th day of March, 1938, came into force on the 22nd day of March, 1998. 

3. By petitions, viz, I. A. Nos. 1052 of 1998 and 1587 of 1938 dated the 27th day of 
July, 1998 and the ist day of November, 1938 respectively, the respondent applied to the 
(ggg) MLJ. 27a: LLR. (1939) Mad. 151 FB). 
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Subordinate Judge’s Court, Coimbatore, to scale down and after taking into consideration 
certain payments already made to the decree-holder, is., the appellant herein, to enter up 
full satisfaction of the said decree by applying the provisions of Sa. 8 and 19 of the said Act. 

4 One of the contentions of the appellant in the Subordinate Judge’s Court was 
that the Act was ulire vires of the powers of the Provincial Legislature, that the Act would not 
affect a Negotiable Instrument or a decree pamed thereon and hence the Court had no juris- 
-diction to entertain the petitions. ; 

5. But in view of the Full Bench decision of the Madras High Court reported in 
Mada Nagercinan v. Puroada Seheyya? holding the said Act as intra vires, the said contention 
was overruled by the learned Subordinate Judge. 

6. As against the decision the appellant preferred a Civil Revision Petition to the maid 
High Court in C. R. P. No. 825 of 1939 on the ground that the Madras Act IV of 1998 wes 
ultra vires of the powers of the Provincial Legislature and at any rate so far as the suit and 

. -decree based on a Negotiable Instrument were concerned, and that the said Full Bench deci- 
sion of the High Court required reconsideration. 

4. That when the petition came on for orders before His Lordship the Hon’ble Mr. 
Justice Wadsworth, His Lordship by order dated the and day of May, 1939, rejected the 
petition in accordance with the said Full Bench ruling; but at the same time was pleased 
to grant a certificate under S. 205 of the Government of India Act to enable the appellant 
to take up the matter on appeal to the Federal Court if he so desired. 

8. That the appellant being desirous of taking the question on appeal to this Hon’bie 
Court applied to the High Court by C. M. P. No. 4go1 of 1939 under Rule a of Order 45 
of the Code of Civil Procedure, and the High Court by its order dated 11th day of April, 1940, 
was pleased to admit the appeal. t 

The appellant therefore begs to move Your Lordships against the said judgment and deci 
sion of the said High Court dated the 2nd day of May, 1939 on amongst others the following : 

GROUNDS. 

I. For that the lower Courts erred in not holding that the Madras Agriculturtsts’ Relief 
Act (IV of 1938) is xlira vires the powers of the Madras Legislature under the Government of 
India Act, 1995. - 

g. For that the lower Courts ought to have held that the matter with respect to which 
the law in question has been made is not with respect to any of the matters enumerated in any 
of the lists and hence the requirements of S. 104 of the Government of India Act not having 
been complied with, the Provincial Act has been enacted without jurisdiction. 

3. For that the lower Courts erred in following the Full Bench decision of the Madras 
High Court in Meda Nagerainam v. Puvosde Seshayya! which was, it is submitted, erroneous 
and contrary to Law. 

4. For that the lower Courts ought to have held that the Act in question came under 
S. 107 (1) and not under S. 107 (2) of the Government of India Act. Hence the law in ques- 
tion Ďeing repugnant to tho existing Indian Laws wath respect to many matters enumerated 
in the concurrent Legislative list is void. 

3. For that the lower Courts erred in their construction of Sa. 99, 100, 104, 107, 292, 
‘293, 311 and g16 of the Government of India Act. 

6. For that the decision of the lower Courts is against the well-established canons of 
interpretation as laid down in several cases by the Judicial Committee by this Hon'ble Court 

_ in C. P. Motor Spirits Act cass and other decisions of the Courts in India and other ii 
where similar Federal Constitutions prevail. 

7- For that the lower Courts ought to have held that the Act in question is ha ai 
being retrospective and expropriatory. 5 
Å— MII 

I. (1939) 1 ML.J. 272 : LL.R. (1939) Mad. 151 (F.B.). ; 
2. (1940) 2 M.LJ. 170. 
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8. For that the lower Courts ought to have held that the operation of the Act in question 
being repugnant to 8. 292 of the Government of India Act, the Provincial Act is therefore 
invalid. 

9. For that the lower Courts ought to have held thet in any event the said Act in question 
in so far as it affected promissory notes and decrees pamed thereon is xlira vires of the Pro- 

10. For that the High Court ought to have given greater weight to the fact that laws with 
respect to jurisdiction and powers of all Courts except the Federal Court, with respect to any 
of the matters enumerated in List I of the 7th Schedule of the Government of India Act, can 
only be enacted by the Federal Legislature and all the provisions in the Provincial Act in 
question seeking to take away the powers of Courts with respect to enforcement of obligations 
arising under any of the matters enumerated in the said list are void. 

11. For that if the Act in question in so far as it relates to promissory notes and other 
like instruments is invalid, then the entire Act is invalid, the provisions affecting the pro~ 
missory notes, etc., being inextricably interwoven with other provisions of the Act. 

1g. For that the lower Courts ought to have held that as the Act in question has an 
extra provincial operation the same is siha vires of the Provincial Legislature. 

1g. For that the pith and substance of the Act is clearly and directly to nullify the effect 
of all legal obligations and contracts including contracts relating to promissory notes and 
like instruments and enforcement of rights thereunder. It is submitted that the Provincial 
Act in question is one not incidentally, but substantially trenchmg upon the powers of the 
Federal Legislature. The principle that what cannot be done directly cannot be done in- 
directly applies to the Provincial Act in question. Hence the Provincial Act in question 
is void. 

14. For that the High Court should have set aside the order of the Subordinate Judge 
passed. on the judgment-debtor’s application under Ss. 8 and 19 of the Madras Agriculiurists” 
Relief Act. 

The appellant, therefore, humbly prays that this appeal be allowed, that the Madras 
Agriculturist? Relief Act (IV of 1938) be declared ltra vires, that the High Court of Madras 
be directed to set aside the order of the Subordinate Judge passed on the judgment-debtoe’s 
application under those sections, and that costs in this Court and in the Courts below be allowed 
to the appellant. 

_ The appellant further humbly prays that leave of this Hon’ble Court be allowed to him 
to raise ground No. 14 above as the decision of this Court on the said ground is necemary 
for a proper and final adjudication of the matter before this Court and to avoid multifarious. 
proceedings. 

The defendants did not enter appearance before the Federal Court 
in the appeal. The Advocate-General of Madras on instructions from 
the Provincial Government, with the permission of the Federal Court by an 
‘application filed under Order 36 of the Federal Court Rules, sought to inter- 
vene in the appeal to support the validity of the impugned enactment. The 
permission having been granted he was brought on record in the appeal as 
an Intervener. The following statement of the case was filed on behalf of 
' the Advocate-General of Madras :— 


1. With due regard to the primary matter dealt with by the impugned enactment, 
its subject-matter and legislative character, its true nature and its leading features, its pith 
and substance, the impugned legislation as a whole is within the legislative competence of 
the Provincial Legislature as falling within item 27 of the Provincial Legislative List and 
also under item 20 of the same list ; and is not one mith respect to any subject enumerated in 
item 28 of the Federal Legislative List. 

a. On a proper construction of the provisions of the Government of India Act, 1935, 
relating to the distribution of legislative powers, a power relating to the rate and amount 
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of interest payable under a promissory note or other negotiable instrument is not of the esence 
or substance of 2 law “ with respect to” such instruments, even though an enactment dealing 
with such instruments may validly contain such a provision. 

3. The expression ‘ money-lending ’ in item 97 of the Provincial Legislative List ought 
to be understood in a comprehensive sense as including legislation in respect of loans secured 
or unsecured and whatever be the form of security that the creditor might choose to take 
for the loan, and this would be apperent from an examination of the legislation in the several 
Provinces in India prior to the commencement of the Government of India Act, 1995. It 
is not without significance that She Provincial Legislatures have acted on the same footing 
even after the Government of India Act, 1995, came into force. 

4- The fact that agriculture is the major industry of India, that agriculture and every- 
thing connected with agricul production’ has been committed to the Provinces of India 


6. It is submitted thSf the impugned legislation being a general and comprehensive 
legislation affording relicf to agriculturist-debtors is within the competence of the Provinces 
and the mere fact that this legislation dealing with all forms of loans and with all forms of 
securities also affects debts due under or secured by promissory notes, does not render the 
legislation onc “ with respect to ” promimory notes falling within item 28 of the Federal Legis- 
lative List. 3 

7. The principle of construction enunciated by the Privy Council in several decisions 
on the construction of the British North America Act that notwithstanding an attempt to 
create two mutually exclusive jurisdictions in the Provinces and in the Centre, subjects which 
in one aspect and for one purpose might fall under one head of power might in another aspect 
and for another purpose fall under 2 distinct and different head of power is as much applicable 
to the enumeration of powers under the Government of India Act,'1995, as to enumeration 
of subjects in Ss. 91 and 92 of the British North America Act, 1967. 

8. On a proper construction of S. 100 and the Lists in Schedule VII, the mere fact 
that a legislation affecting the amount due or payable on promissory notes may in one aspect 
and for some purposes fall under the Federal Legislative List does not preclude the same being 
within the legislative competence of the Province in another aspect and for enother purpose, 
is., to enact a general legislation affording relief to indebted agriculturists. The dominance 
given to the Federal List under section 100 docs not and cannot cut down the powers of the 
Provincial Legislatures at any rate until Federal Leghlation occupies the field. 

g. The correct interpretation of S. 100 of the Government of India Act, 195, is to 
read the som-obstexts clause in that section as performing the same functions as the similar 
clause at the beginning and at the end of S. g1 of the British North America Act, 1867, on 
which the former has been modeled. 

3 10. On a proper construction of 3. 107 and the other provisions of the Government 
of India Act,-even if it be that it is open to the Central or the Federal Legislature to include 
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in a Jaw “ in respect of” promisory notes a provision as to interest, it is submitted that until 
such a law is enacted and the field occupied it is open to the Provincial Legislature to enact 
measures dealing with debts including incidentally those under promissory notes and the 
interest due thereunder. The present Negotiable Instruments Act is merely an existing Indian 
Law and not a Federal Lew. 

11, On a proper construction of the sections of the Government of Indiz Act, 100, 
107 and Schedule VII and applying the rule of interpretation laid down by the Judicial 
Committee in regard to the construction of similar constitutions, it is submitted thet if the 
legislation in question is in pith and substance one “ in refpect of” a subject-matter allotted 
to the Provinces it is vabd notwithstanding that it incidentally impinges or touches upon a 
possible power of the Federal Legislature. 


12. The impugned enactment is also valid as falling within item 10 of the Concurrent 
Legislative Li i 

12-A. It is submitted that in any event where the question arises as here between the 
original parties to the contract of loan, there is nothing to prevent the Provincial Legislature 
from scalmg down the debts. 


1g. In any event where the debt due under or secured by promissory notes has merged 
in a decree and has pamed from the domain of contract into the domain of judgment, the 
enforcement of such decrees is within the legislative competence of the Provincial Legislature 
and does not any longer fall within item 28 of the Federal Legislative List, The provisions 
relating to decrees, their executability and any particular inhibition an the decree-hokder 
realizing amounts in excess of those permitted by the enactment lie within the provincial 
power and are covered by items 21 and 2 of the Provincial List read with item 4 of the Con- 
current Legislative List. 

14. The prohibition zgainst the holders of decrees realiximg amounts in excess of those 
permitted by the enactment is within the power of the Provincial Legislature also under item 
4 of the Concurrent Legislative List read with item 8 of the same list. 

15. In any event the lability of parties other than the maker not being one resting on 
the promimory note but on the law relating to contract and the Hindu Law obligation of 
sons to discharge their father’s debts, it cannot be treated as part of the law relating to pro- 
missory notes falling within item 28 of the Federal Legislative List. 

16. The impugned enactment having been reserved for the assent of the Governor- 
General under the terms of S. 107 (2) its validity cannot be questioned on the ground that 
the provisions thereof are repugnant to the provisions of any existing Indian Law in regard 
to a matter in the Concurrent Legislative List. 

17. S. 2ga of the Government of India Act has really no bearing on the question, in that 
the section merely saves the operation of existing laws and leaves it to the appropriate Legis- 
latures to enact measures having regard to the distribution of powers under S. 100 and Schedule 
VII, and thus throws no light an the competency of the Legislatures to enact the measure 
upon the Provincial Legislature by S. 100 read with Schedule VII, its validity cannot be 
questioned by any reference to the provisions of S. 292. It is therefore submitted that 8. 292 
is not of any importance in the decision of the questions arising in this appeal. 

` 18. It is submitted that the general validity of the enactment does not arise for con- 
sideration by the Court on the facts of this appeal and this Court cannot be called upon to 
pronounce upon any such question. The contention in the grounds of appeal that the im- 
pugned enactment if invalid in regard to promimory notes, is totally void, on the ground that 
the valid and invalid provisions are interwoven, is incorrect on the facts and unsound in law. 

1g. The Act in question has not, and does not seek to have any; extra-provincial opera- 
tion and cannot be invalidated on any such ground. In any event the appellant before the 
Court is a resident of the Province, his debt arose and was sued in the Courts of the Province 
and in these circumstances the question of the extra-provincial operation, if any, of the enact- 
-ment does not fall to be considered. 
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20. The impugned legislation cannot be attacked on the ground that it is a colourable 
device to legislate on forbidden ground. The intendment, the object and effect of this enact- 
ment are clear from its several provisions, which is to reduce to reasonable proportions the 
interest payable in respect of all debts of agriculturists, however they might have arien. In 
these circumstances the objection that it seeks to do indirectly what it cannot do directly is 
without substance. 

Str B. L. Mitter, the Advocate-General of India, with P. S. Sarangapani 
Aryangar instructed by B. Banneyi, for the appellant, after referring 
to the facts of the case invited the attention of the Court to the terms of Ss. 7, 
8, 9 and 19 of the Madras Agriculturists’ Relief Act and the terms of Ss. 78 
to 80 of the Negotiable Instruments Act. There was a direct repugnancy 
between the terms of Ss. 7 and 8 of the Madras enactment and the pro- 
visions of the Negotiable Instruments Act. Pronotes and Negotiable Instru- 
ments are specially and exclusively reserved for the Central Legislature and 
the Provincial Legislature is incompetent to affect them in any manner. 
Here it is not a question of any incidental trenching but a direct repugnancy 
between the provisions of the two enactments. Under the terms of S. 100 
of the Government of India Act, a Provincial Legislature has no power to 
legislate in regard to subjects exclusively in the Federal field. 


Varadachariar, F.:—On the facts of the present case, on the date when 
the Madras Act came into force the liability had become a decretal liability. 
The decree is not a negotiable instrument. How then can it be said that when 
the decree is sought to be scaled down one is trenching upon Item 28 of the 
Federal List ? 

Sir B. L. Mitter—S. 19 in fact incorporates Ss. 7, 8 and g and if the 
Legislature is incompetent to enact Ss. 7 to g, S. 19 falls with it. 

Varadachariar, 7.—The reference to S. 8 in S. 19 is merely for the com-° 
putation of the amount. 


Sir B. L: Mitter.—It is said that the impugned enactment can be justified 
under the power to legislate about ‘‘money-lending and money-lenders” in 
Item 27 of the {Provincial List. Every liability of an agriculturist such as is 
dealt with by the enactment does not arise out of money-lending. An agri- 
culturist buys some implements or goods and executes a promissory 
note for their value. That is not a transaction of money-lending. Even a 
liability in tort of an agriculturist is comprehended within the scope of the 
enactment. That could not be justified under the power relating to ‘money- 
lending or money-lenders.’? It is suggested in the judgment of the High 
Court that the enactment could fall under the item “ agriculture.” A mere 
reading of Item 20 as a whole would show that the mere fact that some benefit 
is conferred upon ah agriculturist is not sufficient totrender the Legislation 
one on the subject of ‘agriculture.’ The Act is not intended to improve 
agriculture. Unless an enactment has to do with agricultural 
production, it cannot be said to fall within that subject. It is then said 
that it falls under the head “contract.” ‘‘ Contract” occurs in the 
third (concurrent) list which is a sort of residuary list of subjects which 
have not already been included in the other lists. The proper method of 
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coistruing the scope of subjects insthe concurrent list is to treat that as a 
residuary list taking in only those items or those parts of items which are not 
already included in the other two main: lists. So, “ Contract ” in the con- 
current list cannot be taken to include contracts as regards Pronotes or 
Negotiable Instruments which have already been allocated to the Federal 
List. 

The invalidity in this particular case having arisen out of the Province 
attempting to trench upon the exclusive sphere allotted to the Federal Centre, 
S. 107 which applies only to repugnancy in regard to subjects in the concur- 
rent list does not arise for consideration. 

Ss. 91 and 92 of the British North America Act, 1867, do not furnish 
any analogy for the construction of the language of S. 100 of the India Act. 
Ses Wynes, Executive and Legislative Powers in Australia—where he utters 
2 warning against importing analogy of Canadian decisions, into Australia. 
Under the terms of S. 100 of the Government of India Act if there is any 
overlap between Central and Provincial Power the area of the overlap is 
assigned exclusively to the Central Legislature. 


Varadachariar, 7.:—If it is suggested that once a matter touches an item 
within List No. 1, it is taken out of the power of the Province, can the Pro- 
vincial Legislature pass an enactment that an unregistered money-lender 
cannot suc on loans advanced by him including the Joans on pronotes? 

Sir B. L. Mitter :—Such a Legislation might be good under the heading 
“ money-lenders.”’ 


But under the guise of regulating money-lending you cannot trench 
upon the provisions of the Negotiable Instruments Act. This Act cannot be 


said to be an Act purporting to deal with money-lending. Providing some 
benefit to the agriculturist is not a legislation in relation to money-lending. 
The basic idea of a negotiable instrument is the right of the holder in due course 
to sue upon the instrument and recover the amount due, and this has been 
interfered with by this enactment. 

The Chief Justice——Suppose the Provincial Legislature says that debts 
arising out of betting and gambling even though evidenced by Promissory 
Notes are illegal and shall not be sued upon, would it be legal ? 

Sir B. L. Mitter :—Yes. In such a case the Provincial Legislature is 
legislating specifically on betting and gambling. 

The power of the Provincial Legislature is under the terms of S. 100 subject 
to the powers of the Federal Legislature and when once the Central Legis- 
lature has exercised power under the existing Indian Law, viz., Negotiable 
Instruments Act, the power of the Provincial Legislature must be read subject 
to the provisions of the existing law and in so far as the impugned enactment 
deals with a contractual liability under promissory notes, to that extent the 
Act is invalid. It is common knowledge as pointed out by the Full Bench 
of the Madras High Court that most of the debts of agriculturists in the Pro- 
-vince are on promissory notes. What the Legislature cannot do directly, 
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it cannot do indirectly. As the Legislature felt itself unable to trench upon 
promissory notes in terms, it has adopted this device of scaling down the 
debts of agriculturists. $ 


The fact that there is a decree before or after a particular date is im- 
material. Ifthe Legislature has no power to directly interfere with the pro- 
missory note, it cannot interfere with a decree passed on the foot of a 
promissory note. The ab a of the Full Bench that if pro-notes were 
excluded from the Act, the Act would become nugatory, is a clear finding that 
the impugned Act is legislatién in relation to pro-notes. Reference was also 
made by Counsel to the decision of the Patna High Court in 21 P.L.T. 739. 

The Advocate-General of Madras (Sir Alladi Krishnaswami Aiyar) and 
N. Rajagopala Iyengar, for the intervener instructed by Ganpat Rai. 


The first point to be noticed in this case is that the debt has merged 
into a decree long before the impugned enactment came into force. That 
decree has been obtained not merely against the maker of the Promissory Note 
but against his sons also which could only be on the basis of a suit on the debt. 
Marutha Muthu Naicker v. Kadir Badsha Rowther’, The impugned enactment pro- 
vides for a statutory discharge and adjustment of decrees. The Code of Civil 
Procedure which is the law that regulates decrees, their execution, and their 
adjustment and satisfaction, is a matter over which the Provincial Legislature 
has complete control, the subject being in the Concurrent List. The des- 
cription of the subject in Item 4 is most comprehensive. It is not merely 
Civil Procedure but every “ matter’? contained in the Code. A law which 
deals with the adjustment or satisfaction of decrees cannot be said to be a law 
relating to Negotiable Instruments or Bills of Exchange. You cannot go 
into the historic origin’ of a debt to find out whether the form which the debt 
has ultimately assumed is within the competence of the Provincial Legislature. 
In order that the Madras Act might be invalid in any part it must be shown 
that the Act is in subtance one dealing with the Promissory Notes and Nego- 
tiable Instruments. When once that debt has merged into a decree it passes 
from the domain of contract into the domain of judgment and the enforce- 
ment or satisfaction of that decree is within the competence of the Provin- 
cial Legislature. 

The subject of money-lending and money-lenders in Item 27 of the 
Provincial List is comprehensive enough to include legislation such as is 
found here. Prior to the introduction of the New Constitution various Pro- 
vincial Legislatures in India were affording relief in some way or other to 
agriculturists. ‘The Court can legitimately take into consideration the ques- 
tion as to how the matter has been dealt with prior to the Government of 
India Act, 1935." In the Legislation in the several Provinces which preced- 
ed the Government of India Act, provisions were enacted by which interest 
was reduced, and effect was given to the rule of Damdupat and so on. It 


1. (1938) 1 M.L.J. 978: LL.R. 1938 Mad. 658 (F.B.). 
2. Inre, O. P. and Berar Sales of Motor Spirits etc., Act 1998 : (1939) M.L.J.. 
Supp. 1: 1939 F.C.R. 18. 
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is not to be presumed that the Provinces have been deprived of that power 
under the new Act. ` 


Among the Constitutions of the British Dominions or Colonies the subject 
“Money-lending and money-lenders” is mentioned as a subject of Legislation 
only in the Government of India Act. Parliament took note of the 
fact that the problem of relief from money-lenders was not the same in each 
Province and that the solution to be attempted iry each might vary. That is 
why, this power is expressly enumerated and is conferred upon the 
Provinces. 

An analysis of the Madras Act shows that its framers had in view the 
promotion of agriculture as an industry in passing the Act. Broadly there are 
three types of tenures in the Madras Presidency, viz., Zamindary, Inam and 
Ryotwari. The proprietor in the first two classes might be said to be an inter- 

` mediary, while in the third he might be described as a peasant proprietor. The 
majority of Ryotwari pattadars are poor and hold small fragments of land. 
As a result of agricultural depression land was passing from the hands of the 
peasants into that of money-lenders. See The report of the Royal Commission 
on Agriculture, the report of the Central Banking Enquiry Committee, 
and the report of the Madras Rural Indebtedness Committee. It therefore 
became imperative to give some relief to the agricultural occupant of the 
land. How to promote agriculture and afford relief to those engaged in it 
as an occupation from their growing indebtedness, was the problem which 
presented itself before the Legislature. An examination of the various pro- 
visions of the enactment shows that the Act was intended to rehabilitate 
agriculture. 

The subject-matter of the enactment clearly falls Within the scope of the 
power under the item ‘““Money-lending and money-lenders”. Money-lending 
is a most comprehensive expression which may be defined as meaning the 
advancing of money for interest. It includes also lending of money in any 
form. Several Provincial enactments have been passed prior to the com- 
mencement of the Government of India Act in which the expression “ Money- 
lending ” has been used. It is there used uniformly in the sense of lending 
of money. In spite of the Negotiable Instruments Act various Provincial 
Legislatures have passed enactments in terms providing for reduction of 
debts including those evidenced by Promissory Notes, Cf., the various 
enactments in the several Provinces which dealt with money-lending prior 
to the commencement of the Government of India Act. The general 
feature of this legislation was that it provided for the reduction of rates of 
interest on all debts including those on promissory notes. Similar legislation 
bas been undertaken by several Provinces in India even after the com- 
mencement of the Act of 1935. The course of legislation previously 
followed can legitimately be taken into account in construing the words used 
in the entry in the List. : 

The next question is whether the Provincial Legislature is prevented 
from legislating upon the topic of “ money-lending ” by reason of the fact: 
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that “Promissory Notes” find a place in the Federal Legislative List. Item 28 
of that List refers to Legislation in respect of Cheques, Promissory Notes and 
Bills of Exchange. Apart from any other question, it is incorrect to conceive 
of the Negotiable Instruments Act as containing the entire law upon the subject 
of Promissory Notes and Bills of Exchange. For example, there are several 
enactments on the subjects enumerated in the Concurrent List which are 
complementary to the Negotiable Instruments Act, such as The Contract Act, 
The Evidence Act, The Talolvency Act, and The Limitation Act. In regard 
to these it cannot be conterkded that the law might not undergo a change 
as a result of Provincial legislation nor that if such an alteration 
takes place it would not affect or be applicable to Negotiable Instruments. 
Take for instance the subject of “ consideration” dealt with under 
the Contract Act. A Province might under its power to deal with contracts 
alter the entire law as to consideration. Such an alteration would affect 
the contract embodied in Negotiable Instruments as much as other 
contracts. Similarly, what is lawful consideration is left to be determined 
by the Contract Act. If that Act were altered in this particular, it needs no 
argument to say that it would equally apply to a contract embodied in a 
Negotiable Instrument. It is therefore clear that the Negotiable Instruments 
Act is not self-contained. As such, it must be conceded that changes might 
take place in other branches of the law by reason of Provincial legislation 
in the Concurrent field which would also alter the law applicable to Nego- 
tiable Instruments. 

The dominance given to the Federal List under S. 100 cannot be used 
to cut down the powers granted to the Provinces under the enumerated heads. 
The correct rule of interpretation is to read the two Lists together and try 
to give effect to both by a reasonable construction. The decision of the 
Patna High Court in the case reported in 21 P.L.T. 739 is, it is submitted 
wrong. ‘The Judges there seem to favour a literal construction of the two 
Lists and cutting down from the Provincial field, of what by any stretch of 
language could be deemed to fall under the Federal List. They say that 
by reason of the language of S. 100 there is no scope for the application of 
the doctrine of “pith and substance” of legislation in cases arising in 
India. It is submitted that it is wrong. 

S. 100 is modelled upon, and performs exactly the same function as the 
opening words of S. g1 of the British North America Act read with the last 
portion of that section and the decisions of the Judicial Committee laying down 
the principles for the reconciliation of powers enumerated in Ss. gi and 92 of 
the British North America Act are equally applicable to the construction 
of the Lists in Schedule VII. The Privy Council have repeatedly held that 
t'e Legislation which in one aspect and for one purpose might be held to 
fall within the Central Power might in another aspect and for a different 
j u pose fall under the Provincial Power. Hodge v. The Queen}, John Desre 
Plow Co. Lid. v. Wharton.* The fact that the legislation incidentally trenches 
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upon a subject in the other list does not make it one “with respect to” that 
subject. Day v. Victoria}, Gallagher v. Lynn*, Toronto Corporation v. York Cor- 
poration,® Ladore v. Bennstt*, Board of Trustees of the Lethbridge Northern Irrigation 
District v. Independent Order of Foresters’. In the light of these it is sub- 
mitted that a Legislation dealing with debts in general cannot be said to be a 
Legislation with respect to Promissory Notes or Bills of Exchange merely 
from the fact that it might affect the liability for igterest on Promissory Notes, 
This enactment can be sustained under various heads of power in the Pro- 
vincial and Concurrent Lists. In regard to the Substantive matters it would 
fall under “ contract ” and under Item 27 of the Provincial List. 

Interest is not an essential or integral part of a Negotiable Instrument. 
For instance the Bills of Exchange Act does not deal with interest at all. In 
the Canadian Legislative List, ‘Interest? is mentioned as a different subject 
from Bills of Exchange. And even under the Indian enactment, interest 
payable on a Promissory Note under S. 79 is subject to the Usurious Loans 
Act, 1918 with its various Provincial amendments. The Usurious Loans Act 
is certainly a law with regard to money-lending within the absolute power 
of the Province to vary or alter. 

As between the immediate parties to a Promissory Note as in this case, 
the negotiable character of the instrument does not come into play. It is 
treated and enforced merely as a debt. The sòns can be made liable only 
on thé footing of its being a debt. (Qwaa negotiable instrument the sons cannot 
be liable. Maruthamuthu Naicker v. Kadir Badsha Rowther®. Therefore in 
this particular case the suit must be regarded as one on the debt itself 
because the creditor has, obtained a decree against the sons also. 

There is no Federal Law in regard to Negotiable Instruments to which 
it can be said that the impugned enactment is repugnant. The Negotiable 
Instruments Act is merely~an existing Indian law though on a subject in the 
Federal Legislative List. On that account it is not a Federal Law. Therefore 
any question of repugnancy between two enactments such as is contem- 
plated by S. 107 does not arise in this case. The question is merely whether 
the impugned enactment is a legislation “with respect to’? Promissory 
Notes so as to fall within the mischief of S. 100. 

N. Rajagopala Iyengar, followed. 

The fact that there is inconsistency between the provisions of the Nego- 
tiable Instruments Act and the provisions of the Madras Agriculturists’ Relief 
Act does not by itself render the latter provisions invalid. If the Madras 
Agriculturists’ Relief Act is on a proper construction of S. 100 of the Govern- 
ment of India Act and the subjects of Legislation allotted to the Provinces 
under List No. II or III within the legislative competence of the Province, 
then the mere fact that there is any collision between the provisions of the 
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Madras Act and the Negotiable Instruments Act cannot render the former 
invalid. S., 107 cannot be availed of in the present case to achieve that 
result. That section deals with repugnancy in two matters. Firstly, re- 
pugnancy between the provisions of a Federal Law which the Federal Legis- 
lature is competent to enact and the provisions of a Provincial enactment; 
Secondly, repugnancy between the provisions of an- existing Indian- 
Law on a concurrent suhject and the provisions -of a Provincial enact- 
ment. Though the term “¥ederal Law” has not been defined in the Act, 
it is clear from the definitions‘of the terms “existing Indian Law” and “ Pro- 
vincial Law ” that it is Legislation enacted by the Centre after coming into 
force of Part II that is meant thereby. An existing Indian Law on a subject 
in the Federal List is not a Federal Law. To interpret the expression “ Federal 
Law” as including that category would do violence not merely to the grammar 
of S. 107 but would be inconsistent with the normal construction of several 
other sections of the Act in which that expression occurs. S. 107 speaks of a 
law which the Federal Legislature is competent to enact and the provisions 
of a law passed by the previously existing Legislature cannot be indicated 
by those words. The Indian Legislature is clothed with the power of the 
Federal Legislature during the interim period prior to the commencement of 
Part II and the use of the expression “ and accordingly ” in S. 316 negatives 
the possibility of an argument that the law of the previously existing Indian 
Legislature is referred to by the expression “ Federal Law.” Further, the 
contrast between the terms “ Federal Law” and “ existing Indian Law” 
in S. 107 itself makes it clear that “Federal Law” cannot mean an ene 
Indian Law” on a federal subject. 

The mischief which an Act was intended to remedy, isa EROE 
circumstance which a court might look at for the purpose of arriving at its 
object. Eastman Photographic Materials Co. ¥. Comptroller-General of Patents, 
Designs and Trade Markst!. The Reports of the Royal Commission on Agri- 
culture and of Mr. Sathyanathan on Rural Indebtedness in the Province of 
Madras based on historic material are the surrounding circumstances which 
show the purpose and object of the enactment. Both of them show that 
it was necessary to relieve the agriculturist of indebtedness before agriculture 
as an industry might be promoted. They would also show that this enactment 
is one in relation to money-lending. 

The suit being one between the immediate parties to the contract, bet- 
ween money-lender and his client, whatever considerations might apply to 
cases of a bolder in due course , have no application here. Further, the debt 
here has ripened into a decree. There is no question of nae decree iii a 
Negotiable Instrument. 

Sir B. L. Milter replied. - Cur-ad vult. 

The Court delivered the following 


- JupomENnTs.- Guyer, C.F. :-—In this case the appellant sued the sesnondents 
in the Court of the Subordinate Judge of Coimbatore for a mm- of 
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Rs. 7,569-9-0, the amount of principal and interest alleged to be 
due under a- promissory note dated 4th March, 1926, for Rs. 2,975. 
On ist November, 1934, he obtained a decree for the sum claimed, 
together with Rs. 863-15-0 for costs, with interest at 6 per cent. per 
annum from the date of the judgment on the principal sum of 
Rs. 2,975. On March 22nd, 1938, the Ma Agriculturists’ Relief Act 
became law, and before that date the respondestts had paid to the appellant 
sums which amounted in all to more than twice the amount of the principal 
debt. In July, 1938, the respondents presented a petition under the Act 
claiming to have the decree scaled down in accordance with the provisions 
of the Act, to which the appellant replied by alleging that the Act was beyond 
the competence of the Madras Legislature to enact. In November, of the 
same year there was a further petition by the respondents, praying that since 
they had paid more than twice the amount of the principal sum as well as 
the costs, the Court might be pleased to record under the Act full satisfaction 
of the decree. In February, 1939, a Full Bench of the Madras High 
Court in another case, Mada Nagaratnam v. Puvvada Seshayya', held that the 
Act was within the competence of the Legislature, and accordingly the Sub- 
ordinate Judge allowed the two petitions and recorded full satisfaction of the 
decree. A revision application to the High Court was dismissed, but the 
High Court gave a certificate under S. 205 of the Constitution Act. The 
appeal now comes before this Court, and the substantial question to be 
decided is whether the Act was within the powers of the Madras Legislature, 
though there are subsidiary questions also involved. 

_ The Act is an attempt to deal in a very drastic manner with the problem 
of rural indebtedness, which has vexed legislators since the days of Solon. 
It contains, as other provincial Acts passed on the same subject during the 
last few years have also contained, many unusual and at first sight startling 
provisions. It applies to all debts payable by an “ agriculturist” at the 
commencement of the Act, and “ agriculturist”? is defined in very wide 
terms, so as to include not only persons cultivating agricultural Jand but 
certain othets also who possess an interest in such land. “Debt” is de- 
fined as meaning any liability in cash or kind, whether secured or unsecured, 
due from an agriculturist, whether payable under a decree or order of a 
civil or revenue Court or otherwise, though land revenue or any tax or cess 
payable to the Central or Provincial Government or to any local authority, 
together with certain other liabilities not here material, are excluded. The 
definition appears to be wide enough to cover damages for an actionable 
wrong. It is then provided by S. 7 that, notwithstanding any law, custom 
or decree of the Court to the contrary, all debts payable by an agriculturist 
at the commencement of the Act are to be scaled down in accordance with 
the provisions of the Act; and by S. 8 (taéer alia) that in the case of debts 
incurred before 1st October, 1932, where an agriculturist has paid to any 
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creditor twice the amount of the principal, whether by way of principal or 
interest or both, the debt, including the principal, shall be deemed to be 
wholly discharged. By S> 19, the Court may apply the provisions of the 
Act to a decree for the repayment of a debt obtained against an agriculturist 
before the commencement of the Act and, notwithstanding anything con- 
tained in the Code of Civil Procedure, amend the decree or enter satisfaction 
as the case may be. The Kct contains no express reference to promissory 
notes or any other form of hegotiable instrument, as debt relief legislation 
jn other Provinces, to which our attention was drawn, has sometimes done. 
It should be added that it was reserved for, and received, the assent of the 
Governor-General. 

The Federal Legislature has an exclusive power to legislate with respect 
to cheques, bills of exchange, promissory notes and other like instruments 
(List I, No. 28). The Negotiable Instruments Act, 1881, provides (S. 82) 
that in the absence of a contract to the contrary, the maker of a promissory 
note is bound to pay the amount thereof at maturity according to the apparent 
tenor of the note ; and (S. 79) that where interest at a specified rate is ex- 
pressly made payable on a note, interest is to be calculated at that rate until 
payment or until such date after the institution of a suit to recover the amount 
as the Court directs. These provisions are not easily to be reconciled with 
the provisions of the Madras Act, where debts based upon promissory notes 
are concerned. The Court was therefore invited by counsel for the appellant 
to say that the Act was beyond the competence of the Madras Legislature, 
because it dealt with debts which in a great number of cases would be debts 
based upon promissory notes ; or that, if not wholly invalid, itwas at any rate 
beyond the competence of the Legislature in so far as it might affect such 
debts, or, alternatively, ought to be construed as not applying to them. 

A Full Bench of the Madras High Court, in the case already cited, - 
have decided that the Madras Act does not trench in any way upon the 
exclusive powers of the Federal Legislature. ‘‘ We do not regard the Madras 
Agriculturists’ Relief Act,” said the learned Chief Justice, delivering the 
judgment of the Court, “as really affecting the principles embodied in the 
Negotiable Instruments Act; Negotiation of a promissory note is not prohibited 
nor is it said that a maker or an indorser shall not be liable. The only 
effect of the Act, so far as negotiable instruments are concerned, is to reduce 
liability where the maker or indorser is an agriculturist. In providing for 
this the Provincial Legislature was acting in the interests of agriculture and 
regulating money-lending to agriculturists. It could never have been the 
intention of Parliament in conferring a general power on the Federal Legis- 
lature to legislate with regard to negotiable instruments to reduce the power 
of a Provincial Legislature to deal with subjects within its exclusive control. 
When examined, the Madras Agriculturists’ Relief Act is in substance within 
the express powers of the Madras Legislature and the fact that in particular 
cases it may operate to reduce liability on contracts evidenced by negotiable 
instruments cannot affect its validity.” The Chief Justice concluded by 
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observing that the authorities, mainly decisions of the Judicial Committee 
on appeals from Canada, which he had already cited were definite on the 
point. It is therefore necessary to examine a little more closely the pro- 
visions of the Constitution Act and to see what light can be thrown upon them 
by decisions of the Judicial Gommittee, and in particular by decisions upon 
the provisions of the British North America A 

S. 100 (3) of the Constitution Act prvi a Provincial Legislature 
has the exclusive power of legislating with r t to the matters enumerated 
in List II, the Provincial Legislative List.. But this power is expressly stated 
to be subject to the provisions of S. 100 (1), which give an exclusive power 
to the Federal Legislature to legislate with respect to the matters enumerated 
in List I, the Federal Legislative List. Hence, though Parliament has no 
doubt done its best to enact two lists of mutually exclusive powers, it has 
also provided, ex majori cautela, that if the two sets of legislative powers should 
be found to overlap, then the federal legislation is to prevail. And the 
reason for this is clear. However carefully and precisely lists of legislative 
subjects are defined, it is practically impossible to ensure that they never 
overlap; and an absurd situation would result if two inconsistent laws, 
each of equal validity, could exist side by side within the same territory. 

The British North America Act, 1867, contains analogous provisions 
and it can scarcely be doubted that Parliament had those provisions in mind 
when it enacted the later Act. By S. g1 of the Canadian Act, the Dominion 
Legislature is given a general power to legislate for the peace, order and 
good government of Canada “in relation to all matters not coming within 
the classes of subjects by this Act assigned to the legislatures of the Provinces,” 
and without prejudice to the generality of the power so given the exclusive 
legislative authority of the Dominion is expressly declared to extend to all 
matters coming within the classes of subjects enumerated in the section. 
S. g1 further declares that any matter coming within any of the classes so 
enumerated “shall not be deemed to come within the class of matters ofa 
local or private nature comprised in the enumeration of the classes of subjects 
by this Act assigned exclusively to the Provinces ” [this corresponds to S. 100 
(1) of the Government of India Act.] Then S. g2 gives the Provincial Legis- 
latures exclusive authority to make laws in relation to matters coming within 
the list of (provincial) subjects enumerated in that section, the last class in the 
list being described as “ generally all matters of a merely local or private 
nature in the Province” [these provisions correspond to S. 100 (3) of the 
Government of India Act.] As interpreted by the Judicial Committee, 
the British North America Act presents an exact analogy to the India Act, 
even to the overriding provisions in S. 100 (1) of the latter: ‘‘ The rule of 
construction is that general language in the heads of S. 92 yields to particular 
expressions in S. 91, where the latter are unambiguous.” : per Lord Haldane 
in Great West Saddlery Co. v. The King. The principles laid down by the 
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Judicial Committee in a long series of decisions for the interpretation of the 
* two sections of the British North America Act may therefore be accepted 
as a guide for the interpretation of similar provisions in the Government of 
India Act. 

It must inevitably happen from time to time that legislation, though 
purporting to deal with a gubject in one list, touches also on a subject in 
another list, and the diff provisions of the enactment, may be so closely 
intertwined that blind adhertnce to a strictly verbal interpretation would 
result in a large number of statutes being declared invalid because the legis- 
lature enacting them may appear to have legislated in a forbidden sphere. 
Hence the rule which has been evolved by the Judicial Committee whereby 
the impugned statute is examined to ascertain its “ pith and substance” or its 
“ true nature and character,” for the purpose of determining whether it is 
legislation with respect to matters in this list or in that: Citizens Insurancs Co. 
v. Parsons, Russell v. The Queen*, Union Collisry Co. v. Bryden?, Attornsy-Gensral 
Jor Canada v. Attornsy-Gereral for British Columbia‘, Board of Trustees of Northern 
Irrigation District v. Independent Orders of Foresters®. In my opinion this rule of 
interpretation is equally applicable to the Indian Constitution Act. On 
this point I find myself in agreement with the Madras High Court, and I 
dissent from the contrary view which appears to have been taken in a recent 
case by the High Court at Patna: Sagarmal Marwari v. Bhuthu Ram‘. 

It is clear that the pith and substance of the Madras Act, whatever it 
may be, cannot at any rate be said to be legislation with respect to negotiable 
instruments or promissory notes; and it seems to me quite immaterial that 
many, or even most, of the debts with which it deals are in practice evidenced 
by or based upon such instruments. That is an accidental circumstance 
which cannot affect the question. Suppose that at some later date money- 
lenders were to adopt a different method of evidencing the debts of those 
to whom they lend money ; how could the validity or invalidity of the Act 
vary with money-lenders’ practice? I am of opinion therefore that the 
Act cannot be challenged as invading the forbidden field of List I, for it was 
not suggested that it dealt with any item in that List other than No. 28. 

It was then contended that, even if not wholly invalid, either the Act 
was invalid in part, in so far as it did or might affect promissory notes, or 
that it ought to be construed as not applying to promissory notes at all. But 
these questions do not in my opinion arise in the present case, because the 
liability on which ihe Act operated was a liability under a decree of the 
Court passed before the commencement of the Act. It had ceased to be a 
debt evidenced by or based on the promissory note, for that had merged in 
the decree and had become a judgment-debt ; nor could the appellant any 
longer have sued upon the note. It was argued however that before the 
provisions of the Act could be applied to the decree, in accordance with S. 19 
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of the Act, it was necessary to have recourse to the terms of the note, in order 
to ascertain to what extent the provisions of S. 8 required or enabled the decree 
to be scaled down. But this could not affect the nature of the liability, which 
still remained a judgment-debt; and it was upon that liability and upon 
no other that the Act operated, even though it might be necessary to go into 
its earlier history for a particular and special p . In the present case 
the judgment-debt was already in existence whfn the Act was passed, and 
it is not necessary to consider whether any different principle would be appli- 
cable in the case of decrees made after its enactment. It is sufficient to say 
that hére the Act has neither affected nor purported to affect any liability 
on a promissory note. 


That the provisions of the Act in their application to the decree obtained 
by’ the appellant were within the competence of the Madras Legislature to 
enact does not seem to me open to doubt. They may be justified by reference 
to Nos.-4 and 15 of List III, perhaps also to No. 2 in List IT; I do not say 
that there may not be others, but these will suffice. . 


A number of other matters were argued at the Bar on which, having 
regard to the view of the case which I have just expressed, it becomes unneces- 
sary for me to express any opinion. There is the difficult question, assuming 
that the pith and substance of the impugned Act is with respect to matters 
covered by List II and not to any matters covered by List I, whether and 
to what extent any of its provisions which relate to matters covered by List I 
may still be held to be valid on the ground that they are merely incidental 
to its main purpose ; and the further question whether their incidental charac- 
ter will save them if they come into conflict with Federal or Central Legislation 
already occupying the field. These may involve yet another question, that 
of the true construction of S. 107 (1) of the Constitution Act. But though, 
as I have said, I reserve my opinion upon all of them, I do not wish it to be 
assumed that I accept in its entirety the view of the Madras High Court 
that the impugned Act does not really affect the principles embodied in the 
Negotiable Instruments Act, for that proposition seems to me much too broadly 
stated. I doubt whether any provincial Act could, in the form of a debtors’ 
relief Act, fundamentally affect the principle of negotiability or the rights. 
of a bona fide transferee for value. Perhaps the position is different where-the 
promissory note has never changed hands and is sued upon by the original 
payee; and it may be (though I do not decide the question) that an Aet 
such as the Court is now considering can operate upon the original debt in 
such cases, even though the creditor has taken a promissory note in respect 
of his debt. If it were otherwise, the power of the Provincial Legislatures to 
enact remedial legislation in a field peculiarly their own would be very greatly 
hampered ; so much so, indeed, that the Central Legislature might well 
find itself compelled to review the situation. But it would perhaps be 
inadvisable that I should say more on this occasion. 
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I think that the appeal should be dismissed. As the respondents did not 
enter an appearance there will be no order for costs. It is not the practice 
of this Court to give costs to an Advocate-General intervening. 

Sulaiman, J.:—This is a plaintiff's appeal arising out of a suit on a pro- 
missory note dated the 4th March, 1926, executed by the defendant No. 1 
for Rs. 2,975 carrying interest at 36 per cent. per annum. The plaintiff 
claimed interest at 24 per dent. only, and the limitation was saved by pay- 
ments made on the 3rd , 1929, and the 24th February, 1932. Defen- 
dants Nos. 2 and 3 who contested the suit are the sons of defendant.No. 1. 
The first court decreed the claim on the 21st November, 1994. On the 
a2nd March, 1938, the Madras Agriculturists’ Relief Act (IV of 1938) came 
into force, after the assent of the Governor-General had been given. While 
the decree was in execution, the judgment-debtors applied to the. Court 
on the 24th July, 1998, alleging that, in view of the scaling down of the interest 
under the new Madras Act, the decree had been satisfied. Objection was of 
course taken to this by the decree-holder, The Court on the 11th February, 
1939 held that the Madras Act was intra vires of the Provincial Legislature 
and ordered satisfaction of the decree to be recorded. On the 27th April, 
1939, the plaintiff filed a Revision in the High Court, but it was rejected 
by a single Judge on the 2nd May, 1939, in view of an earlier pronouncement 
of a Full Bench of that Court. The learned Judge granted the required 
certificate under S. 205 (1) of the Government of India Act. The appli- 
cation for leave to appeal was heard by a Division Bench which held? that, 
in view of clause 15 of the Letters Patent, the order of the single Judge was 
a final order. The High Court accordingly admitted the appeal. 

An Explanation.—I feel that I owe an explanation for stating my reasons 
separately even on points on which there may be concurrence. I do not 
think. that there is anything in the provisions of the Government of India 
Act, 1935, barring a separate statement of the reasons. S. 214 (4) merely 
lays down that “ no judgment shall be delivered by the Federal Court save 
in open court and with the concurrence of a majority of the judges present 
at the hearing of the case, but nothing in this sub-section shall be deemed 
to prevent a judge who does not concur from delivering a dissenting judgment.” 
This sub-section has obviously a two-fold effect. First, there must be the 
concurrence of a majority of the judges in the final conclusion. If the judges 
were equally divided the decision would be wholly inconclusive and therefore 
utterly useless, as it would be impossible to give any direction to a subordinate 
court to select one opinion in preference to the other. Secondly, it is empha- 
sised that a judge who does not concur is not prevented from delivering a 
dissenting judgment. The sub-section does not say that reasons cannot be 
stated separately by, the judges who concur in one judgment. 

No ‘doubt the practice of the Judicial Committee, unlike that in the 
House of Lords, is that one of their Lordships delivers the judgment, which 
is taken to be on behalf of all. But obviously there are three main reasons 
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for it. In the first place, the decision of their Lordships of the Privy Council 
is in the form of a Report submitted to His Majesty . It would accordingly 
be wholly inappropriate to submit conflicting opinions to His Majesty. In 
the second place, their Lordships hear appeals from the Dominions, India 
and’ the Colonies, and it is desirable that it should not appear that there 
has been any diyergence of opinion, so that therg may be no doubts as to the 
correctness of the law which the courts have tg follow. In the third place, 
the Privy Council is the ultimate Court of Appeal and it is more approriate 
that the law should be settled definitely and made certain, without any ex- 
pectation of its being changed if a majority in a later case comes to prefer a 
contrary opinion. 


None of these reasons applies to the Federal Court. Here a dissenting 
judgment is expressly allowed by Statute. In particular, as the decision. 
of this Court is subject to an appeal to their Lordships of the Privy Council, 
it is only fair that a judge who wishes to state his reasons separately should 
have an opportunity to do, so, in order that his full reasons may be before 
their Lordships when the appeal comes to be heard. It often happens that 
there are reasons which may not be accepted by the other members of the 
Bench as sound or which may not appeal to them as being important, but 
which are considered by the judge as being necessary to support the view 
taken by him. Frequently the way in which propositions of law may be 
stated are not absolutely identical. While concurring in the final result, 
judges sometimes differ in stating their reasons. Grounds of decision are 
no less important in constitutional cases, as they may have to be applied 
again in a different class of cases. In the early years of the working of a cons- 
titution, when ideas have not crystallized, and rules of law applicable to it 
have not been clearly formulated, differences of opinion are not uncommon. 


Such a practice is in consonance with that prevailing in the High Court ` 
of Australia and the Supreme Court of South Africa. In Canada, even after 
over 70 years, during which the Privy Council has made numerous pro- 
nouncements on the Canadian Constitution, separate judgments are still 
delivered. Even in non-constitutional cases, if important, separate judgments 
are frequently delivered in the Court of Appeal in England. 


The Impugned Act—The impugned Act is, the Madras Agriculturists’ 
Relief Act, 1938 (Madras Act IV of 1938), which received the assent of the 
Governor-General on the 11th March, 1938. The object of the Act, as 
mentioned in its Preamble, was to provide for the relief of indebted agri- 
culturists. Its relevant provisions may be summarized as follows. S. 3 (ii) © 
(a) defines “ agriculturist ” as, a person who has a saleable interest in any 
agricultural or horticultural land, with certain exceptions. S. 3 (iii) defines 
« debt” as meaning any liability in cash or- kind, whether secured or un- 
secured, due from an agriculturist, payable under a decree or order or otherwise 
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with two exceptions. S. 7 lays down 

“ Notwithstanding any law, custom, contract or decree of court to the contrary, all debts 
payable by an agriculturist at the commencement of this Act, shall be scaled down in accord- 
ance with the provisions of this Chapter, 

No sum in excess of the amount as so scaled down shall be recoverable from him or from 
any land or interest in land belonging to him ; nor shall his property be liable to be attached 
and sold or proceeded against iÑ any manner in the execution of any decree against him in 
20 far as such decree h for an amoQnt in excess of the sum as scaled down under this Chapter.” 

S. 8 relates to debts in before the 1st October, 1932, and provides : 

(1) “ AU interest outstanding on the rst October, 1937, in favour of any creditor of 
an agriculturist whether the same be payable under law, custom or contract or under a decree 
of Court and whether the debt or other obligation has ripened into a decree or not, shall be 
deemed to be discharged, and only the principal or such portion thereof as may be outstanding 
shall be deemed to be the amount repayable by the agriculturist on that date ” ; 
and 

(2) “ Where an agriculturist has paid to any creditor twice the amount of the principal 
whether by way of principal or interest or both, such debt including the principal, shall be 
deemed to be wholly discharged.” 

The main part of S. 19 is as follows :— 

“Where before the commencement of this Act, a Court has passed a decree for the re- 
payment of a debt, it shall, on the application of any judgment-debtor who is an agriculturist 
or in respect of a Hindu joint family debt, on the application of any member of the family 
whether or not he is the judgment-debtor or on the application of the decree-halder, apply 
the provisions of this Act to such decree and shall, notwithstanding anything contained in the 
Code of Civil Procedure, 1908, amend the decree accordingly or enter satisfaction, as the 
case may be.” 

The first question for consideration before us is whether the provisions 
of S. 8 read with S. 19 are “ with respect to” a subject-matter in List II, 
as to which the Provincial Legislature has exclusive authority, or in List III, 
as to which it has concurrent authority, the repugnancy, if any, being cured 
by the assent of the Governor-General, or whether it is “ with respect to” 
a subject within List I, as to which it has no legislative power at all. 

Pith and Substance—No doubt, every effort appears to have been made 
to make the three Lists as comprehensive and exhaustive as well as exclusive 
as possible ; and it may well be that barring personal or customary laws, 
it, would only be extremely rare cases which would not come in any one of 
these three Lists so as to fall within the residual powers of legislation dealt 
with by S. 104 of the Act. Nevertheless, in view of the large number of 
items in the three Lists, it is almost impossible to prevent a certain amount 
of overlapping. Absolutely sharp and distinct lines of demarcation are not 
always possible. Rigid and inflexible watertight compartments cannot be 
ensured. A hard and fast rule of exclusion derived from the strict literal 
language of S. 100 may therefore be quite impracticable and unworkable. 
To avoid such difficulties the Imperial Parliament has thought fit to use the 
expression ‘“‘ with respect to”, which obviously means that looking at the 
legislation as a whole, it must substantially be with respect to matters in one 
List or the other. A remote connexion is not enough. Those words do not 
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connote the idea that it must be absolutely and exclusively within one List 
and not encroaching, not even in an indirect way, upon any other. 


As pointed out by me in the U.P. Regularizations of Remissions Act case? 
their Lordships of the Privy Council in dealing with Canadian cases have 
repeatedly laid down the test that in order to see whether an Act is in respect 
of a particular subject, one must look to “its tgue nature and ter’ 
and to its “pith and substance.” It is quitef wrong to assume that the 
doctrine of pith and substance laid down by their Lordships is some special 
doctrine exclusively applicable to the Canadian Constitution. Indeed, 
Lord Atkin, in the House of Lords in Gallagher v. Lynn? applied this doctrine, 
previously applied to the Constitution in a Federal system, to the Constitution 
of the Northern Ireland. His Lordship held that in pith and substance the 
Milk and Milk products Act, 1934, was not a law “in respect of” trade, 
but was a law for peace, order and good Government “in respect of” pre- 
cautions taken to secure the health of inhabitants of Northern Ireland by 
protecting them from the danger of an unregulated supply of milk. In turn, 
the observation made in Gallagher’s case*, was quoted again in Shannon v. 
Lower Mainland Dairy Products Board®. ‘There can therefore be no doubt that 
this doctrine of pith and substance is of a general application, and in no 
way restricted to the peculiar language employed in the British North 
America Act, 1867. 

In view of the successive pronouncements of their Lordships of the Privy 
Council, though made mostly with regard to Canadian cases, it is unreasonable 
to assume that Parliament contemplated from the use of the words “ with 
respect to ” inthe Indian Act that any overstepping beyond the limit, howso- 
ever small or insignificant, and any encroachment upon the field of List I, 
howsoever unimportant, should make the Act wholly void. Incidental 
encroachment is not really forbidden. We have therefore first to see whether 
the impugned Provincial Act is “ with respect to ” any of the matters in List IT. 
If this is not so, then the Act must fall to the ground. If it falls within any 
of the matters enumerated in that List, then we have to see next whether it 
also falls within any of the matters in List III. If it does and no assent of 
the Governor-General has been obtained, it must again fall to the ground 
if it conflicts with an existing Indian law. But if such assent has been obtained, 
then it will for the time being remain valid. Lastly we have to see whether 
it falls within any of the subjects mentioned in List I. If it does not, then 
there is no difficulty, but if it does, then we have to see further whether the Act 
is really “ with respect to ” any of the matters in List I. If it is so, then the 
Act must fall to the ground. If it is not, then obviously the Act indirectly, 
or as it has been said “ incidentally’ but not in substance, trenches upon 
List I. But in order to establish that the provisions of Ss. 7, 8 and 19 of 
the Madras Act are within the authority of the Provincial Legislature, it is 
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not necessary for the respondents to show that the provisions come within 
any single category. So long as it can be shown that all the provisions con- 
tained therein fall within List II or List III, the Province would have prima 
Jace an authority to legislate, unless it can be shown that it is with respect 
to any matter in List I, or is void on account of any repugnancy. 


The Substance—The sulstance of the Act is to give relief to agriculturists 
in respect of interest ify upon the debt due from them. In one aspect 
it relates to money-lending and money-lenders because the reduction of 
interest on loans made to them by money-lenders would affect money-lending 
transactions. It is certainly a measure relating to agriculturists in the main, 
though an agriculturist is defined in a somewhat wider sense and though the 
debt due from him is not confined to loans taken for agricultural purposes, 
but includes any liability due from him. But there can at the same time be 
no doubt that the scheme of the Act is to benefit the agriculturists as a class 
and relieve them from onerous burden of high interest, from which the Pro- 
vincial Legislature thought they had been unfairly suffering. It may be, . 
literally speaking, difficult to say that benefit to agriculturists (defined in a 
somewhat wide way) is included in the term “ agriculture.” On the other 
hand, it may well be that unless agriculturists are relieved from their financial 
troubles, agriculture itself may suffer. Again, agricultural lands may deterio- 
rate in value if they are sold frequently at auction in lieu of debts, and pass 
from hand to hand, sometimes to persons who are unable to cultivate them 
themselves. Further, the provision for scaling down interests is certainly 
an interference with the contract between the lender and the borrower, and 
can well come within the category “ contract”: List III, entry No. 10. 


It may be that in view of the wide definition of “ agriculturist,’”’ all the 
provisions do not come within th¢ category agriculture ; and it may also be 
that in view of the circumstance that “ debt ” means any liability, whatsoever, 
all the provisions may not come within the category “‘ money-lending.” 
And it may also possibly be that in some extreme cases the liability may go 
outside the category “‘ contract,” and may fall within “ trade and commerce,” 
(¢.g., unpaid purchase-moncy). But taking all the provisions together and 
cansidering the Act as a whole, it cannot be doubted that it is with respect 
to matters in Lists II and III. It is most difficult to place it outside these 
two’ Lists. Indeed, the Advocate-General of India has conceded that he 
cannot lay his finger on any category in List I, within which this Act could 
fall. He therefore felt compelled to urge before us that the Act deals with 
matters outside all the Lists, and can therefore come only under the residual 
power mentioned in S. 104 of the Indian Act. But resort to that residual 
power should be the very last refuge. It is only when all the categories in the 
three Lists are absolutely exhausted that one can think of falling back upon a 
nondescript. It seems to me that this cannot be done in the present case. 
The legislative practice in India prior to the commencement of the Govern- 
ment of India Act also shows that in the various Provinces there were existing 
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legislations for relief from high rates of interest. It is therefore impossible . 


to hold that the impugned Act is wholly outside Lists II and III of the Seventh 
Schedule. 


Negotiable Instruments —As the impugned Act deals with all debts of agri- 
culturists, it necessarily includes their debts due on negotiable instruments 
as well: But List I, entry No. 28 specifically ang expressly assigns “ cheques, 
bills of exchange, promissory notes and other ents” to the Federal 
Legislature. Being of all India importance there was a special reason for 
assigning negotiable instruments to the Federal Legislature. A uniformity 
of practice as regards these for the whole of India is necessary. As they can 
be freely negotiated, they can circulate from Province to Province, and after 
successive endorsements can even be sued upon in Provinces other than 
those in which they were executed. As they pass from hand to hand, holders 
in due course have to be protected. They are allowed to presume that the 
consideration evidenced by such instruments is due in full. Holders in due 
course cannot be expected to inquire and ascertain whether the original 
maker had been an agriculturist or not ; and it would be grossly unfair to 
such holders, if after having paid almost full consideration for such instru- 
ments, they were confronted in a suit brought-upon them with a Provincial 
law that cuts down interest which accrued even prior to the passing of that 
Act. As the impugned Act deals with debts in general, it would be difficult 
to say that the Act, taken as a whole, is “ with respect to’ negotiable instru- 
ments mentioned in the aforesaid category. But at the same time it is im- 
possible to deny that the Act encroaches upon the field covered by such 
instruments. It would have been open to the Provincial Legislature ex- 
pressly to exclude such instruments from the operation of this Act, (as had 
been done partially in S. 2 (vii) (e) of the C. P. Act XIII of 1934) ; but that 
has not been done. It is accordingly impossible to hold that there is no trespass 
on the Federal legislative field. There is an apparent overlapping, and no 
clear cut demarcation is discernible. The question is how this obvious 


conflict can be avoided. 


Restricted Interpretation—The principle of interpretation which was 
applied by me in the C. P. and Berar Sales of Motor Spirit and Lubricants 
Taxation Act, 1938, case! was that it should certainly be our carnest endeavour 
to avoid a conflict between two apparently competing entries, as too liberal 
an interpretation given to both of them might create a clash. “ As far as 
possible, an undefined term should not be given such a wide scope as to 
include a particular provision.” Ifa subject comes within a special and specific 
provision, and can only by defining and enlarging the meaning of the words 
be brought within the scope of the general, then the special provision should 
be considered to be exclusive of the other. But, of course, where such a 
restricted interpretation is not possible overlapping may be inevitable. 

E Tee ee ee Se 
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Principle of Exception —This principle, coupled with that of an excep- 
tion to a general provision, was also applied in that case by my Lord the 
Chief Justice, who relying on the Bank of Toronto v. Lambe! observed (pp. 
49-50, F.C.R.)* “it would accord with sound principles of constryction to 
take the more general power, that which extends to the whole of India, as 
subject to an exception created by the particular power, that which extends 
to the Province only. It iÅ not perhaps strictly accurate to speak of the 
provincial power as being ted out of the federal power, for the two are 
independent of one another and exist side by side. But the underlying principle 
in the two cases must be the same, that a general power ought not to be so 
construed as to'makc a nullity of a particular power conferred by the same 
Act and operating in the same field, when by reading the former in a more 
restricted sense effect can be given to the latter in its ordinary and natural 
meaning.” My brother Jayakar, J., on p. 118, relying on the ruling in x re 
Marriage Legislation in Canada? adhered to the principle of exception and 
observed “ In other words, as I interpret the two entries, entry No. 45 (List 
I) may be said to contain a general power to levy excise duty at all stages. 
As an exception to this, a portion of the power is cut out and allocated to 
the Provinces under entry No. 48 (List II). It operates as an exception to the 
general power conferred by entry No. 45.” 

On the other hand, at p. 94, I did not feel myself able to apply the principle 
that where a particular power comes within both the two mutually exclusive 
jurisdictions, as in Canada, it should be regarded as an exception to the 
general one. I pointed out that an exception falls within and not outside a 
general provision, the essence of the principle being that a particular exception 
restricts a general provision, although covered by it. In the Indian Consti- 
tution there being a definite provision for overlapping, where such an over- 
lapping is inevitable, the general power of the Centre would override even 
a particular power of a Province. I was of the opinion that the power of the 
‘Centre to tax consumption, if inclusive, would not admit of any exception in 
favour of the Provinces, but must prevail. The maxim generalibus specialia 
derogant cannot be appropriately applied to the three competing Lists. I see 
three difficulties in importing from the Canadian cases the doctrine of the ex- 
ception to the general provision. In the first place, it may very often be 
difficult to decide which is general and which is particular or special. The 
mere fact that a Central Act may apply to the whole of India whereas a 
Provincial Act to a smaller area of the Province, would not make the 
latter an exception, for that would in most cases make a Provincial law over- 
tide a Central law. In some cases two subjects may both be general, and only 
particular parts of them may be overlapping. For instance ‘a promissory 
note ’ is a gencral category, but a ‘promissory note executed by an agriculturist ° 
is special. On the other hand, ‘ debt’ is general, but ‘ debt due on a pro- 
Iissory note’ is special. Either of the two categories ‘ debt due on a pro- 
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missory note? and ‘debt due from an agriculturist’ can be regarded as 
particular and the other more general according to the point of view from 
which we look at them. A second serious difficulty is that by applying the 
rule of exception, we would have to cut out, as Jayakar, J., has expressly said, 
a portion of the power given to the Centre and allocate it to the Provinces. 
exclusively, so that even though the general provision would include such a 
power, the Centre would be prevented from legislfting with respect to it at all. 
The third difficulty in the way of importing suc a rule is that the provisions 
in the two Constitutions are nat identical, and the categories are not in part 
materia. 

| Canadian Sactions.—Secs. 91 and g2 of the British North America Act show 
the dominant position of the Dominion Legislature, but with restrictions. 
First of all, power is given to the Dominion to make laws for “ the Peace, 
Order, and good Government of Canada” ; but from this are excepted the 
Classes of Subjects exclusively assigned to the Provincial Legislatures under 
S.:92. The exception itself is, however, subject to the exclusive power of the 
Dominion Legislature with respect to matters specifically enumerated in 
S. gi. It is then emphasized that any matter coming within any of the 
Classes of Subjects specified in S. gr shall not be deemed to come within 
the Class of Matters of local or private nature comprised in the enumeration 
of the Classes of Subjects assigned to the Provincial Legislatures. The 
difficulty in Canada has been that the power of the Dominion Legislature- 
extends to the very wide field ‘‘ Peace, Order and good Govermnment ,” 
and also includes the residuary power in respect of matters not allocated to. 
the Provinces. Another difficulty is that the last Class in S. g2 is also ex- 
pressed in general language “ Generally all Matters of a merely local or 
private Nature in the Province.” Again the Provinces have power as regards 
“ Property and Civil Rights in the Province.” There is a further compli- 
cation arising from the categories direct and indirect taxation. In particular 
while S. 91 specifically mentioned “26. Marriage and Divorce,” S. g2 
also specifically mentioned “12. The Solemnization of Marriage in the 
Province.” In view of such general categories, it is no wonder that over- 
lapping was not impossible. And yet there was no statutory provision cor-- 
responding to S. 107 of the Indian Act. 

Their Lordships of the Privy Council in the various Canadian cases 
which came up for consideration always laid down that the competing subjects 
im the two Lists.should be read and interpreted together so that it may be- 
possible “ to arrive at a reasonable and practical construction of the language- 
of the sections, so as to reconcile the respective powers they contain, and to. 
give effect to all of them” [Citizens Insurance Co. of Canada v. Parsons]. 
But-as overlapping was inevitable, their Lordships further evolved the principle- 
“ Notwithstanding this endeavour to give pre-eminence to the Dominion 
Parliament in cases of a conflict of powers, it is obvious that in some cases. 


1. (1881) 7 A.C. 96 at p. ‘109. 


IJ SUBRAHMANYAN OHETTIAR 0. MUTHUSWAMI GOUNDAN. 27 


Sulaiman, 7. 
that the powers exclusively assigned to the Provincial Legislature should 
be absorbed in those given to the Dominion Parliament.” 

In In re Marriage Legislation in Canada}, the question for consideration 
‘ was whether in view of the category “ Marriage ” in S. g1, the category 
“The Solemnization of Marriage in the Province” could be completely 
excluded from the authority, of the Provincial Legislature. There were only 
two alternatives open : first,\that the solemnization of marriage which was 
specifically and expressly assigned to the Provinces should be considered as a 
particular exception to the general provision about Marriage, or secondly, 
it should be held that Parliament had made an awful mistake in specifically 
allotting the solemnization of marriage to the Provinces, when in view of the 
more general category “ Marriage ” they could not legislate with respect to 
such solemnization at all. Their Lordships naturally preferred the former 
course. In the Great West Saddlery Company, Lid. v. Ths King,? Lord Haldane 
after stating ‘ the rule of exception’ applicable to the heads of Ss. g1 and 92, 
added “ Neither the Parliament of Canada nor the Provincial Legislature 
have authority under the Act to nullify, by implication any more than ex- 
pressly, Statutes which they could not enact.” 

Indian Section.—Now although the object of S. 100 of the Government 
of India Act is the same, the language is not identical. Taking S. 100 strictly 
literally, it would certainly follow from the double restriction imposed on 
a Provincial Legislature that its exclusive power is limited so as to ensure that. 
Federal laws must dominate in the fields of Lists I and III. While the 
Federal Legislature is given power, it is expressly provided that “ a Provincial 
Legislature has not power to make laws with respect to any of the matters 
enumerated in List I.” And this exclusion of power is “ notwithstanding 
anything in the two next succeeding sub-sections.” Again in sub-s. (2) while 
both the Federal Legislature and a Provincial Legislature have power to 
make laws with respect to any of the matters enumerated in List III, this is 
“notwithstanding anything in the next succeeding sub-section.” The ex- 
clusive power of a Provincial Legislature with regard to matters in List IT is 
provided for in sub-s. (3), but it is again emphasised that this last sub- 
section is “subject to the two preceding sub-sections.” On a very strict 
interpretation of S. 100, it would necessarily follow that from all matters in 
List II which are exclusively assigned to Provincial Legislatures, all portions 
which fall in List I or List III, must be excluded. Similarly, from all matters 
falling in List III, all portions which fall in List I must be excluded. The 
section would then mean that the Federal Legislature has full and 
exclusive power to legislate with respect to matters in List I, and has 
also power to legislate with respect to mattersin List III. A Provincial 
Legislature has exclusive power to legislate with respect to List II, minus 
matters falling in List I or List IJI ; bas concurrent power to legislate 
with respect to matters in List III, minus matters falling in List I. 
In its fullest scope, S. 100 would then mean that if it happens that there 
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is any subject in List II which also falls in List I or List III, it must 
be taken as cut out from List II. On this strict interpretation there would 
be no question of any real overlapping at all. If a subject falls exclusively 
in List II and no other List, then the power of the Provincial Legislatures is 
supreme. But if it does also fall within List I, then it must be deemed as if 
it is not included in List II at all. Similarly, if it also falls in List ITI, it 
must be deemed to have been excluded from Lisy II. The dominant position 
of the Central Legislature with regard to ma in List I and List ITI is thus 
established. But the rigour of the literal interpretation is relaxed by the 
use of the words “ with respect to ” which as already pointed out only signify 
“ pith and substance”, and do not forbid a mere incidental encroachment. 
But even if such an incidental encroachment may be ordinarily permissible, 
the field may not be clear. There may be competency and yet repugnancy 
also. The question is how to prevent a clash if the trespass is on a field 
already occupied by a Central Legislation. 

The Negotiable Instruments Act—There is in force a Central legislation, 
namely, The Negotiable Instruments Act, 1881, (Act XXVI of 1881) which 
deals with negotiable instruments, now specifically included in List I. S. 92 
of this Act provides that in the absence of a contract to the contrary, the 
maker of a promissory note is bound to pay the amount thereof at maturity 
according to the apparent tenor of the note. Section 79 in more specific 
language lays down: 

“ When interest at a specified rate is expressly made"payable on a promissory note or bill 
of exchange, interest shall be calculated at the rate specified, on the amount of the principal 
money due thereon, from the date of the instrument, until tender or realixation of such amount 
or until such date after the institution of a suit to recover such amount as the {Court directs.” 

Parties cannot even contract out of their statutory rights. Thus, in the 
case of a promissory note or bill of exchange, interest has to be calculated till 
at least the institution of the suit, at the rate specified therein. Any Pro- 
vincial law providing that the interest prior to the suit should be curtailed 
or cut down, is prima facie in conflict with it. It will be trenching upon a 
field already occupied by S. 79. 

After the Negotiable Instruments Act, came the Usurious Loans Act 
{Act X of 1918), as amended by Act XXVII of 1926, which also was a 
Central Act. Now usurious loans undoubtedly come within “ money-lending”’, 
which is specifically included in List II. As pointed out by me in the U. P. 

‘zation of Remissions Act case, an earlier Act can be modified, by 
necessary implication, by the provisions of a later Act. The Negotiable 
Instruments Act must therefore be read along with the Uusrious Loans Act, 
as well as any Provincial law on the subject that existed in March 1937, and 
they all taken together constitute the existing Indian law on the subject of 
negotiable instruments. Under S. 3 of the later Act where (a) interest is 
excemive, or (b) the transaction is substantially unfair, a court is empowered 
to reopen the transaction and relieve the debtor of his liability for excessive 
interest, in spite of any contract or agreement. But there are two provisocs : 
The court cannot .(i) reopen an agreement which is more than 12 years old, 
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or (ii) do anything which affects any decree of a court. ‘There was also 
protection given to a bona fide transferee for value. The combined effect of 
the two enactments was that where the interest was excessive or the trans- 
action was substantially ‘unfair, a court could go behind the rate of interest 
entered in a promissory note, reopen the transaction and disallow all excessive 
interest up to 12 years earlier, but could not go behind a decree passed on a 
promissory note. As pointe} out by me in the U. P. Case, referred to above, 
the effect of S. 292 of the Government of India Act, is not only to ensure that 
the existing Indian laws were not repealed, but actually to continue them 
in force until altered, repealed or amended by a competent Legislature. 
And a Provincial Legislature is not competent to alter, repeal or amend 
any law with respect to matters falling in List I. It follows that a Provincial 
legislation cannot nullify any such law. 


The impugned Act permits the reopening of a final transaction evi- 
denced by a promissory note even beyond a period of 12 years. It also 
enables a court to reopen a decree already passed and to modify it. It is 
not a mere case where the Provincial Legislature has fixed limits for testing 
the excessiveness of interest, enabling a court to reduce the interest according 
to a prescribed scale, whether or not the interest is in its own opinion exceets- 
sive, and whether or not the transaction in its own opinion is substantially 
unfair. Nor is it a case where only pendsate lite interest is scaled down, nor 
even a case where the provisions apply to a suit in which a decree is to be 
passed in future. Nor does it even protect bona fide holders in due course. 
Had the provision been confined to the interest after the suit was filed, there 
would have been no such conflict. Interest pendents lits is in the discretion 
of the court under S. 34 of the Civil Procedure Code, and the court’s power 
to allow it is left untouched by S. 79 of the Negotiable Instruments Act. It 
draws no distinction between the original promisee and a holder in due 
course. The special hardship that would be inflicted on the latter is not at 
all taken into account in the Act and the special protection given to bona fide 
holders in due course by the Negotiable Instruments Act read with the Usu- 
rious Loans Act is destroyed. Had it been confined ta the scaling down of 
the interest before a decree is passed, it might have come within the modifi- 
cation introduced by the Usurious Loans Act. But it affects decrees pre- 
viously passed on promissory notes, which could not have been touched at 
all under the existing Indian laws in Madras. It is thus not a case where 
the power of a Provincial Legislature so nomine in the absence of any Central ` 
legislation is to be considered, but a case where such legislation actually 
exists and already occupies the field. 


Decres——The Advocate-General of Madras has strongly urged before- 
us that this is a case where the debt due on a promissory note had merged in 
a decree long before the impugned Act came into force, and that we must 
accordingly confine our attention to the facts of this particular case. His 
contention is that before the Act came into force the matter had passed beyond 
the domain of promissory notes into that of a decree, or as he put it “ contract. 
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by record ”, and that so much of the impugned Act as relates to a decree 
of the court cannot be said to be in conflict with any provisions of the Nego- 
tiable Instruments Act, and must therefore be upheld. The judgment of the 
High Court is not based on any such ground. 

Now S. 8, sub-s. (1) provides for the discharge of interest “ whether the 
same be payable under law, custom or contract or under a decree of court 
and whether the debt or other obligation has ripened into a decree or not.” 
Sub-s. (2) provides for the discharge of the pringipal in a certain case. These 
sub-sections are substantive provisions which alter the terms of the contract 
and the decree, whether passed before or after the Act. S. 1g enjoins upon 
a court the duty of reopening a decree, although passed before the impugned 
Act, and provides that on application made, the court “ shall........ apply 
the provisions of this Act to such decree and shall notwithstanding anything 
contained in the Code of Civil Procedure, 1908, amend the decree accordingly 
or enter satisfaction, as the case may be.” S. 8 has the effect of extinguishing 
the interest on a debt whether it “ has ripened into a decree or not.” It 
applies equally to decrees that were passed before the commencement of 
the Madras Act as well as to those to be passed thereafter. On the other 
hand, S. 19 prevents a Court from seeking shelter behind the finality of a 
decree already passed, and makes it obligatory on the court to amend it, so 
as to make it accord with the provisionsofS 8. This is compelling it to 
pass almost a fresh decree. 


Taking all the provisions together particularly S. 8 it is very difficult to 
sever and split up, the contract of the loan and the decree passed by a court 
on the basis of it. It seems to me that the two are inextricably mixed up 
together and indissolubly connected. S. 8 treats the liability as a debt wholly 
irrespective of the fact whether it is a decretal debt or not. I do not read 
these provisions as indicating that even if the contract could not be inter- 
fered with, the decree can be amended. It rather seems to me that both 
the contract and the decree obtained on it hang together and must stand 


or fall together so far as the Lists go. 

Their Lordships of the Privy Council have laid down in several cases 
that part of an Act can be held valid and another part invalid, if they are 
severable. ‘If the offending provisions are so interwoven into the scheme 
that they are not severable,” the whole is ultra vires: In re., the Initiative and 
Referendum Act!. In Attorney-General for British Columbia v. Attorney-General 
for Canada* their Lordships found “ the whole texture of the Act so inextri- 
cably interwoven” that one part could not be contemplated as existing in- 
dependently of the other. In Shyamakant Lal v. Rambhajax Singh? I had relied 
on these cases and pointed out that “It is a well-established principle that 
if the invalid part of an Act is really separate in its operation from the other 
parts, and the rest are not inseverably connected with it, then only such part 
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is invalid, unless of course the whole object of the Act would be frustrated 
by the partial exclusion. If the subject which is beyond the legislative power 
is perfectly distinct from that which is within such power, the Act can be 
ultra vires in the former, while intra vires in the latter.” But I am not aware 
, Of any case in which the same section containing similar provisions for contract 
as for the decree based on it has been considered to be severable ao as to make 
the latter valid, while the former is invalid. 


Obviously, the main object of the Madras Legislature was to relieve 
the agriculturists of their liability to pay excessive interest. ‘This was an 
interference with the contract between the parties. The method adopted 
for achieving this object was to declare that the interest shall be deemed 
to be discharged in certain cases, whether a decree has been passed or not, 
and then to compel courts to amend the decree if already passed. Now if 
the Provincial Legislature had no power to amend the contract evidenced 
by the promissory note, so as to deprive the promisee of his right to recover 
interest due under it, it seems to me that it could not exercise the same power 
in an indirect way by providing that the court should not pass a decree for 
such interest, or that if once a decree is passed, the decree should be amended 
so as to deprive him of that interest. If a legislature has no power to enact 
that interest should be cut down before a decree comes to be passed, it would 
be anomalous to assume that nevertheless it has power to cut down interest 
from a decree already passed. “It is a very familiar principle that you 
cannot do that indirectly which you are prohibited from doing directly.” 
Madden v. Nelson and Fort Sheppard Railway! and Board of Trustees of Lethbridge 
Irrigation District v. Independent Orders of Foresters. 


It seems to me that where a court is bound by a statute to amend a 
decree and alter the amount due under it which it would not otherwise have 
power to do there is an interference with the powers of that court, if not of its 
jurisdiction. Legislatures in India have no authority to interfere with the 
jurisdiction and powers of courts, except with respect to matters coming within 
their Lists. Entries No. 53 of List I, No. 2 of List II and No. 15 of List III 
make that perfectly clear. If a legislature is not competent to deal witha 
subject matter, then it is equally incompetent to affect the jurisdiction and 
powers of the court with respect to that matter. If this were not so, the 
result would be that even though a legislature may have no power to legis- 
late directly on a particular subject embracing a pecuniary liability, it could 
indirectly legislate that when the dispute comes in a court, the decree should 
be passed in a particular way, or a decree already passed should be amended 
in that way. This would introduce a serious anomaly and would enable 
legislatures freely to encroach upon other fields indirectly, and at the same 
time effectively. f 
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In Ramnandan Prasad v. Kulpati Goshwami Madhwanand Ramji! I have 
expressed the opinion that the-provision in S. 11 of the Bihar Money-Lenders 
Act (III of 1938) that “ no court shall.... pass a decree for an amount of 
interest, ‘etc.”’, affected the powers of courts. In the Bihar case, Lackmeshwar 

: Prasad Skukul v. Keskwoar Lal Chowdhuri®, decided today, also, I have expressed 
the opinion that the same provision in the corresponding S. 7 of the Bihar 
Money-lenders (Regulation of Transactions) Aét (VII of 1939) does affect 
the powers of a court. Similarly, in the present case I am of the opinion 
that the provision in S.'19 that a court “shall ........ apply the provisions 
of this Act to such decree........ amend the decree accordingly or enter 
satisfaction,” does affect the powers of the court. Obviously, it is not a 
mere matter of simple procedure or method. 

S. 8 contains a substantive provision directly depriving a creditor of a 
part of his debt. As in a case where twice the amount of the principal had 
already, been paid by way of interest previopsly, even the outstanding 
amount of the principal is to be completely wiped out, the intereference is 
not only with the claim for interest, but for the principal sum as well. It is 
not “a matter included in the Code of Civil Procedure,” as mentioned in 
List III, No. 4. S. 19 enjoins upon the court the duty of giving effect to those 
provisions where a decree has already been passed. It is really not an in- 
dependent provision but a necessary consequence of S. 8, which applies both 
to a simple debt and debt due “ under a decree ” whether the debt “ has 
ripened into a decree or not.” In my opinion if a legislation is ‘ with respect 
to decrees passed on promissory notes’ then it is necessarily also ‘with respect 
to promissory notes.”’ 

I am accordingly unable to split up and separate the provision of law 
with regard to decrees from the provision of law with regard to debts. In 
my opinion the former is inseparable from the latter and the power to deal 
with it is dependent on the existence of the power to deal with the latter, 
except for repugnancy. Further the latter provision is in direct conflict 
with the provisions of the Negotiable Instruments Act, read with the Usurious 
Loans Act, and therefore amounts to an undoubted trespass on a field already 
occupied by an existing Indian law with respect to negotiable instruments. 

Repugnancy under S. 107.—While in Canada the solution where a repug- 
nancy exists is mostly a judge-made law, in the Indian Act the principle is 
„embodied in S. 107, which in the event of repugnancy in certain cases makes 
the law of the Central Legislature prevail over that of the Province, even 
though there would be competency if there had been no such Central legis- 
lation. It has been suggested by the Advocate-General of India that by 
virtue of the provisions contained in S. 316 of the Act “a Federal Law ” 
referred to in S. 107 (1) should include “‘ an existing Indian law ” on a sub- 
ject which falls within List I. His point is that the expression “ which the 
Federal Legislature is competent to enact’ merely means a subject in List I 
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and that it applies to all previous laws of the Central Legislature and is not 
necessarily confined to laws of the Indian Legislature passed after the coming 
into force of the Government of India Act. This contention if accepted, 
-would raise several difficulties. According to strict grammar, the present 
tense “‘ is competent to enact” would not necessarily mean ‘had been or was 
competent to enact.’ Further more, the existing Indian law with respect to 
matters enumerated in the Concurrent List, is expremly mentioned as an 
alternative to “‘ Federal Law.” There is therefore no point in saying that 
Federal law, which the Federal Legislature is competent to enact, means an 
. existing law on a subject in Lists I and III. The learned Advocate-General 
of India is therefore compelled to urge that it refers only to matters in List I ; 
but such an argument would not be convincing as the words “ competent to 
enact” undoubtedly cover matters both in Lists I and III. 

Federal Law.—An examination of the language employed in S. 316 
points to the conclusion that the “ Federal law’ must mean law passed by 
the Federal Legislature, or before Federation comes into being, passed by 
the Indian Legislature after the coming into force of the Act, and does not 
refer to the Indian laws which existed prior to the Act. In S. g11 “ Provincial 
law ” is defined as meaning an Act passed or law made by a Provincial 
Legislature established under this Act, and the expression “ existing Indian 
law”? means any law made before the commencement of Part III of the Act 
by any competent legislature, no matter whether the Central or a Provincial 
Legislature. The latter thus includes all the laws that were in existence at the 
time of the coming into force of the Government of India Act, no matter 
whether they had been made by the then Central or Provincial Legislatures. 
What S. 316 lays down is that the powers conferred by the Act on the Federal 
Legislature shall be “exercisable”? by the Indian Legislature, and 
references to the Federal Legislature and the Federal laws shall be 
construed as references to the Indian Legislature and laws of the 
Indian Legislature. The expression “ The powers ...... shall be exercisable, 

tc., obviously implies the exercise of such powers in the future. That has 
no reference to Acts passed previously in the exercise of powers that existed 
before the Act came into force, for they come within the category ‘ existing 
Indian law.’ It is obvious that “ the powers conferred by the provisions 
of this Act’? cannot ‘‘ be exercisable by the Indian Legislature ” unless the 
occasion arises after the Act has come into force. It follows that the first 
portion of S. 316 necessarily and unmistakably refers to Acts which are to be 
passed thereafter. The second portion begins with the words “ and according- 
ly.” The significance of these words is that the second portion of S. 316 is 
consequential, that is to say, is the result of the exercise of the powers con- 
ferred by the provisions of this Act. So that it again follows that this later 
provision also must refer to the laws of the Indian Legislature which in future 
come to be enacted by the Indian Legislature, in the exercise of the powers 
conferred by this Act on such Legislature. Three different kinds of expres- 
sions have been used in the Act, viz., “ Federal law ”, “ existing Indian law ” 
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and “laws of the Indian Legislature.” There is absolutely no reason to 
suppose that Federal law was intended to include any part of the existing 
Indian law. I am accordingly unable to see that there is anything in the 
language of S. 316 which would make the expression “ Federal law” in 
S. 107 (1) include a previously existing Indian law on a subject falling in 
List I. Of course, if there were a fresh enactment by the Indian Legislature 
after Part III has come into force and before the Federation comes into 
existence, then the provisions of S. 107 (1) would certainly apply to it. 


3 


For purposes of the transitional period, one may paraphrase the sub- 
section as meaning ‘‘ if any provision of a Provincial law made by a Provincial 
Legislature established under this Act is repugnant to any provision of any 
laws of the Indian Legislature made after Part III has come into force, which 
the Indian Legislature is competent to enact etc.” It follows that so far as 
the old law is concerned, it is only the latter portion of the sub-section which - 
can, if at all, apply to it. But this portion is restricted to provisions of an 
existing Indian law with respect to one of the matters enumerated in the 
Concurrent List, and does not at all refer to any existing Indian Law with 
respect to one of the matters enumerated in the Federal List. If the matter 
were one falling within the Concurrent List, then the repugnancy is cured 
completely by the assent of the Governor-General obtained subsequently. 


It seems at first sight strange that S. 107 should be incomplete as regards 
the existing Indian laws, and that provisions of repugnancy aiming at the 
removal of an inconsistency between Federal and Provincial laws should 
be unnecessarily restricted and should leave a gap. After Federation has 
come into force, or even after the Indian Legislature has re-enacted any old 
law, the difficulty may perhaps disappear. This would be so, if the words 
“ with respect to one of the matters enumerated in the Concurrent List” 
were held to qualify only “ an existing Indian law” and not “a Federal 
law” mentioned earlier. This would be putting a liberal interpretation 
so as to make the Provincial law, which is repugnant to a Federal law in respect 
of a matter in List I or List III, void to that extent. But S. 107 (1), as it 
stands, does not apply to the case where there is a repugnancy between a 
Provincial law enacted after the Act came into force, and an existing Indian 
law made prior to the Act, but falling-within List I. If there were no other 
restriction on the power of the Provincial Legislature, the result would be 
that while the Provincial Legislature would not be competent to make a 
Provincial law repugnant to an existing Indian law relating to the Con- 
current list, it would have almost a free hand to encroach upon the field of 
List I, regardless of the provisions of all the existing Indian laws. Such an 
untoward result could not have been contemplated. If it was necessary 
- to impose drastic restrictions on the power to legislate with regard to the 
Concurrent List, where the whole field is open to a Provincial Legislature, 
it would be all the more necessary to impose even more drastic limitations on 
the powers of a Provincial Legislature to make legislation repugnant to the 


IJ SUBRAHMANYAN OHETTIAR 0. MUTHUSWAMI GOUNDAN. 35 
Sulaiman, J. 

existing Indian law with respect to matters which have been expressly taken 
out of the authority of the Provincial Legislature. The principle of repug- 
nancy embodied in S. 107 was presumably borrowed from the trend of 
‘decisions in Canadian cases, and might have been borrowed in full, so as not 
to leave a gap. But even if this sub-section is not comprehensive, it does not 
follow that there is any gap which cannot otherwise be filled up. Apparently 
it was thought that as the Provinces had not been given any authority to 


legislate with respect to matters falling in List I, all cases where there is an 
encroachment would be met by S. 100 itself. 


Unoccupied Field—The doctrine which has been evolved with regard 
to the Canadian cases is that if the encroachment is merely incidental, then 
there is no defect so long as the trespass is upon an unoccupied field. Engrafted 
upon the doctrine of incidental encroachment there is the further doctrine 
of unoccupied field. In Attornsy-Gensral of Ontario v. Attorney-General for the 
Dominion of Canadas, the Lord Chancellor observed : “ They would observe 
that a system of bankruptcy legislation may frequently require various ancillary 
provisions for the purpose of preventing the scheme of the Act from being 
defeated. It may be necessary for this purpose to deal with the effect of 
executions and other matters which would otherwise be within the legislative 
competence of the provincial legislature. Their Lordships do not doubt 
that it would be open to the Dominion Parliament to deal with such matters 
as part of a bankruptcy law, and the provincial legislature would doubtless 
be then precluded from interfering with this legislation inasmuch as such 
interference would affect the bankruptcy law of the Dominion Parliament. 
But it does not follow that such subjects, as might properly be treated as 
ancillary to such a law and therefore within the powers of the Dominion 
Parliament, are excluded from the legislative authority of the provincial 
legislature when there is no bankruptcy or insolvency ‘legislation of the 
Dominion Parliament in existence.” 

In Grand Trunk Railway of Canada v. Attorney-General of Canada*, Lord 
Dunedin observed that the earlier cases seemed to establish two propositions : 
5 First, that there can be a domain in which provincial and Dominion legis- 
lation may overlap, in which case neither legislation will be xlira vires, if the 
field is clear ; and, secondly, that if the field is not clear, and in such a domain 
the two legislations meet, then the Dominion legislation must prevail.” 

In Attorney-General for Canada v. Attorney-General for British Columbia*, Lord 
Tomlin when dealing with the question of conflict between the jurisdictions 
of the Parliament of the Dominion and the provincial jurisdiction, laid down 
four propositions as a result of the previous decisions of their Lordships, the 
last two being: “ It is within the competence of the Dominion Parliament 
to provide for matters which, though otherwise within the legislative com- 
petence of the Provincial legislature, are necessarily incidental to effective 
a ee 
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legislation by the Parliament of the Dominion upon a subject of legislation 
expressly enumerated in S. g91,? and “ There can be a domain in which 
provincial and Dominion legislation may overlap, in which case neither 
legislation will be ulira vires if the field is clear, but if the field is not clear and 
the two legislations meet the Dominion legislation must prevail.” 

In Board of Trustees v. Independent Orders of Foresters, the Lord Chancellor, 
declining to put a ‘ restricted interpretation ’ on the term “ interest”, observed 
“ Even if it could be said that the Act relates # classes of subjects in S. gz 
as well as to one of the classes in S. g1, this would not avail the appellants to 
protect the Provincial Act against the Interest Act of 1927, passed by the Do- 
minion Parliament, the validity of which, in the view of their Lordships, is 
unquestionable.......... Dominion legislation properly enacted under S. g1 
and already in the field must prevail in territory common to the two Parlia- 
ments.” 

In Jai Gobind Singh v. Luchmi Narain Ram? where the amount due on an 
earlier promissory note, had formed part of the mortgage money, I dis- 
tinguished the case by pointing out that the suit being on a mortgage the 
field was apparently clear, and therefore the question of interfering with the 
interest due on the promissory note did not directly arise. 

No Canadian case has been cited before us in which although the subject 
of legislation was substantially within S. g2, it not only incidentally encroached 
upon a subject mentioned in S. g1, but at the same time actually clashed with 
an existing Dominion Legislation. The principles laid down by their Lord- 
ships have gone only so far as to permit an incidental encroachment, pro- 
vided the Dominion field is unoccupied. In no case so far decided have 
their Lordships tolerated a trespass as well as a clasb. Ifa clash with the 
Dominion legislation were also allowed, then a Provincial Legislature would 
be in a position, though indirectly, to nullify the Dominion legislation, even 
inside the field exclusively open to the Dominion, which would make the 
position intolerable. 

It seems to me that the principles of interpretation laid down by their 
Lordships in the Canadian cases cannot be brushed aside by simply saying 
that they relate to a different Constitution. Those principles are not only 
of the greatest weight but must be a guide to us even in interpreting the 
“Indian Constitution. Of course, we cannot interpret the language of any 
section in the Indian Act in the light of the interpretation of the corresponding 
section in the Canadian Constitution. That has to be avoided; but the 
principles of interpretation that have been established cannot be ignored. 
At the same time it would be dangerous to import only a part of the doctrine 
and exclude another part. Partial application may frustrate the very object 
for which the rule of law was deduced. The two doctrines of incidental 
encroachment and unoccupied field are closely related. I would go further 


1. (1940) A.C. 51g at p. 591-532=83 F.LJ. 27 at 33 (P.C). 
a. (1940) 3 FL J. 46 at p. 41. 
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and say that they are indissolubly connected. We cannot import the doctrine 
of incidental encroachment in favour of the Provinces, and refuse to import 
the doctrine of unoccupied field which is in favour of the Centre. The two 
must go hand in hand. To allow Provincial legislatures to encroach upon 
the exclusive Federal field, even though in an indirect way, when there is a 
Central legislation already occupying the field, would be to give the former 
a free hand in nullifying Central Acts relating to matters in the Federal List. 
Such a carts blanche could hardly have been contemplated. The scheme of 
S. 100 of the Act is to exclude completely from the authority of the Provin- 
cial Legislature the power to legislate with respect to subjects in List I. If 
in consequence of certain difficulties that Provincial Legislatures would 
experience by a rigid enforcement of such an exclusion we must in inter- 
preting the words “ with respect to” import the Canadian doctrine of per- 
missibility of incidental encroachment, we must then at the same time import 
the other allied doctrine also that such an encroachment is permissible only 
when the field is actually unoccupied. It is only in this way that actual clash 
between the Centre and the Provinces can be avoided, which I think we must. 
This will also explain the apparent gap in S. 107 (1) of the Act, that gap 
being filled in by the provisions of S. 100. 

The result is that the effect of Ss. 8 and 19 of the Madras Act is to compel 
courts to re-open decrees passed on the basis of promissory notes before the 
Act came into force, and recalculate the amounts due on them disallowing 
all interest outstanding on 1st October, 1937, and even the principal if double 
the amount has already been paid by way of interest ; while the Negotiable 
Instruments Act even read with the Usurious Loans Act, enjoins that interest 
shouid be calculated at the contract rate, and no court should cut down such 
interest if a decree has already been passed. In my opinion. the Provincial 
Act being repugnant to the existing Indian law relating to promissory notes, 
which is exclusively a Federal subject, is void to that extent. 


I however agree with the High Court that there is nothing in the Madras 
Agriculturists’ Relief Act which really conflicts with any provision of the Hindu 
law. No doubt, a creditor can always fall back upon the original considera- 
tion, and sue upon the debt independently of the promissory note. It is, 
equally true that the sons were impleaded in this case merely to deprive them 
of the chance of contending that it was not binding upon them on account 
of its having been tainted with immorality or illegality. A Hindu son is 
under a pious obligation to pay his father’s debts out of the joint family 
property. But he is not bound to pay what his father cannot be made to 
pay. If the interest on the loan taken by the father can be cut down under 


some existing law so as to benefit the father, the son can equally take advantage 
of that relief. 


I also agree that any repugnancy to the Contract Act is cured by the 
assent of the Governor-General ; and further as usurious loans come within 


ey-lending, any conflict with the Usurious Loans Act alone is not material. 
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But for his erroneous conclusion as to the intra vires character of the Madras 
Act, re-affirmed by the Full Bench decision of the Madras High Court, the 
Subordinate Judge would have had no jurisdiction to interfere with the decree ; 
and so his order for the satisfaction of the decree, when in fact it had not been. 
satisfied, amounted to acting with an illegality in the exercise of his jurisdiction. 
The High Court could therefore appropriately exercise its discretion to inter- 
fere in Revision. 


I would allow the appeal and remit the chse to the High Court with 
the declaration that the order of the Subordinate Judge, dated the 11th Feb- 
ruary, 1939, be set aside, and the execution allowed to proceed. Š 


Varadachariar, J.—The constitutional question arising for decision in this 
appeal relates to the validity of the Agriculturists’ Relief Act, 1938 (IV of 
1938), passed by the Madras Legislature. The learned counsel for the appel- 
lant, while contesting the validity of the impugned legislation, conceded 
that it was a genuine and bona fide, though drastic, attempt at a solution of 
the problem of agricultural indebtedness which has long been recognised as a 
pressing problem in this country. The Usurious Loans Act passed by the 
Indian Legislature in 1918 only conferred certain discretionary powers on the 
court, and its operation was not limited to agriculturists ; it proved ineffective 
to check the growing burden of rural indebtedness. Recommendations for 
more drastic measures were made from responsible quarters, but no further 
action was taken by the Indian Legislature. The inclusion of “ money- 
lending and money-lenders ” in List II of Schedule VII to the Constitution 
Act justifies the inference that provincial legislatures must have been considered 
better fitted to deal with the subject with adequate knowledge of local con- 
ditions and requirements. Both before and after 1935, the local legislatures. 
in the several Provinces have enacted more drastic measures for the purpose. 
The common feature of these measures was that they compelled the court 
to reduce substantially the rats of interest recoverable from a debtor and 
limited the total amount of interest recoverable on any loan to a sum equal 
to the principal amount, on the analogy of the Damdupat rule. The classes 
of cases in which relief was available under these enactments varied from 
Province to Province. Under the Madras Act in question, relief was afforded 
to all persons falling within the definition of “ agriculturist’’ given in the 
Act and if they were agriculturists, they were entitled to invoke the pro- 
tection given by the Act, in respect of all liabilities falling within the definition 
of “debt” given in the Act. It is noteworthy that even decrees passed 
before the date of the Act and decrees for money not arising out of loan 
transactions were directed by the Act to be reopened, with a view to give the 
judgment-debtor the benefit of the Act. Certain classes of debts were excluded 
from the operation of the Act, but no exception was made in respect of debts 
due under promissory notes or other negotiable instruments. 


On the question of the validity and effectiveness of the Act, several 
possible views have been suggested in the course of the arguments or have 
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emerged therefrom. On the one side, there is the view that the Act is valid 
in its entirety and is operative in respect of all kinds of debts as defined in 
the Act. This was the view taken by a Full Bench of the Madras High Court ; 
and the learned Advocate-General of Madras, who intervened in this Appeal, 
naturally supported that view. On the other side, there is the extreme view 
that the Act is wholly invalid. The learned Advocate-General for India, 
who appeared for the appellant, put forward this view as a possible con- 
tention, but he did not serioysly press it. Between these two extremes, two 
other views were suggested ; (1) that the Act was ulira vires or void so far as 
its provisions were calculated to affect certain classes of debts, particularly 
those evidenced by promissory notes or other negotiable instruments, or (2) 
that the Act should, as a matter of interpretation, be so construed as not to 
affect these classes of debts. Dealing with a similar enactment in Bihar, 
a Division Bench of the Patna High Court recently held that a relieving 
provision in that Act couched in very wide and general terms could not affect 
the rights conferred by the Negotiable Instruments Act on the holder of a 
promissory note or other negotiable instrument, including the right to recover 
full interest as per terms of Ss. 79 and 80 of that Act. [See Sagarmal v. Bhuthw 
Ram]. With reference to these intermediate views, a further question was 
raised and discussed before us, namely, whether the liability of the respondent 
in the present case was or was not such as could be validly reduced by an 
enactment of the Provincial Legislature. 


In dealing with the questions above stated, the Madras Full Bench and 
the Advocate-General of Madras (in his arguments before us) relied on certain 
principles of interpretation laid down by the Judicial Committee in decisions 
relating to similar questions raised under the British North America Act. 
In the Patna High Court, more than one learned Judge has strongly protested 
against importing these principles—particularly what is described as the 
“pith and substance ” rule—into the construction of the Government of 
India Act ; and in Sagarmal’s case, Meredith, J., observed: “‘there are peculiar 
provisions in 5. 100 of the Government of India Act and in my view they 
bar the application of the pith and substance principle to that Act.” It 
must always be in the discretion of each Judge to decide for himself how 
far he can or will accept help and guidance from precedents ; but the note 
of caution sounded by my Lord the Chief Justice in his judgment in the Cenirat 
Provinces case? as to the application “ without qualification ” of precedents 
relating to federal and provincial powers under other systems cannot reason- 
ably be interpreted as altogether banning their use. It seems to me necessary 
to point out that the assumption in the Patna case that the scheme of S. 100 
of the Constitution Act is radically different from that of Ss. gt and gg of 
the British North America Act is not warranted. A long line of decisions 
beginning at least as carly as Citizens Inswrance Company of Canada vw. Patsons® 





1. (1940) 3 FLJ. HG 119. a. (1999) F.C.R. 18 at p. 98. 
g. (1881) 7 AC. 96. 


40 THE M. L. J. SUPPLEMENT—THE FEDERAL COURT OF INDIA [1941 


Varadachariar, F. 


have interpreted these provisions of the Canadian Constitution in a manner 
that almost assimilates their scheme to that adopted in S. 100 of the Govern- 
ment of India Act. There is of course no elaborate Concurrent List in the 
British North America Act corresponding to List III of Schedule VII to the 
Government of India Act and the grant of general legislative power to the 
Dominion Parliament by the opening words of S. 91 has obviated the necessity 
for a provision like that made in S. 104 of the Government of India Act to 
meet unforeseen contingencies. But as regards the distribution of powers 
between the Centre and the Provinces, the relation between Sa. gi and g2 
of the British North America Act is according to the decisions substantially 
the same as that indicated in S. 100 of the Constitution Act between Lists I 
and II of the Seventh Schedule. The position under the Canadian Consti- 
tution was described by Viscount Haldane in John Desre Plow Co. v. Wharton 
in the following words: ‘“ The general power conferred on the Dominion 
by S. gt ....-- extends in terms only to matters not coming within the 
classes of subjects assigned by the Act exclusively to the Legislatures of the 
Provinces. But if the subject-matter falls within any of the heads of S. 92, 
it becomes necessary to see whether it also falls within any of the enumerated 
heads of S. g1, for, if 10, by the concluding words of that section it is excluded 
from the powers conferred by S. 92.” The position of the Provincial Legis 
latures under the Indian Constitution Act in respect of the subjects enumerated 
in List II and in relation to the subjects specified in List I is in essence the 
same as that above stated in regard to the powers of the Provincial Legislature 
under S. 92 of the British North America Act. It will be clear from the 
decisions that the rules of interpretation adopted in the Canadian cases were 
evolved only as a matter of reasonableness and common sense and out of 
the necessity of satisfactorily solving conflicts arising from the inevitable 
overlapping of subjects in any system of distribution of legislative powers. 
That they need not be limited to any special system of federal constitution 
is made clear by the fact that in Gallagher v. Lynn*, Lord Atkin applied the 
“ pith and substance ” rule when dealing with a question arising under the 
Government of Ireland Act—which did not embody a federal system at all— 
and in Shannon v. Lower Mainland Dairy Products Board,* when dealing with a 
Canadian case, he embodied in the judgment the principles enumerated in 
the Irish Case. 


That the subject-matter of the impugned legislation is to a certain extent 
at least within the jurisdiction of the Provincial Legislature cannot be and 
has not been denied. It may be that it will fall partly under one item and 
partly under another item in List II or List III. For instance, some of the 
debts affected by the Act may fall under the heading of “ trade” and some 
under the heading of “ money-lending” in item 27. Support may in some 
instances be also derived from item 10 (relating to contracts, etc.) and item 
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14 (relating to actionable wrongs) in List III. In the Madras Full Bench 
judgment, the learned Chief Justice expressed the opinion that the Act might 
also be regarded as one relating to agriculture. This is perhaps open to question, 
on the ground that “ agriculture ” in item 20 of List II must be understood 
as signifying only the process of agriculture (though other allied matters are 
brought in by a kind of inclusive enumeration) and cannot comprehend a 
subject like agricultural indebtedness merely because the relief of such in- 
debtedness may contribute jo the prosperity and efficiency of agriculture. 
The decision of the Judicial Committee in Attonsy-General for Canada 
vı Attornsy-General for British Columbia! putting a limited interpreta- 
tion upon the reference to “fisheries” in S. 91 of the British North 
America Act may lend some support to this principle of strict interpretation 
of the term “ agriculture.” But it is unnecessary at this stage to consider 
whether all conceivable kinds of debts falling within the definition in the 
Madras Act can or cannot be brought under one or other of the heads in 
Lists II and III, because that has not been the line of attack adopted by the 
learned counsel for the appellant. The objection to the impugned Act, in 
whatever form urged was based on the fact that List I of the Seventh Schedule 
to the Constitution Act reserves cheques, bills of exchange, promissory notes 
and other like instruments for the exclusive competence of the Federal Legis- 
lature (item 28). Though the Madras Act does not in terms purport to 
deal with negotiable instruments, debts due under such instruments will 
undoubtedly fall within the definition of “‘ debts” in the Act. The question 
for consideration, therefore is whether this inclusion of debts due under 
negotiable instruments has rendered the Act wholly or in part invalid or 
inoperative. 

The argument of total invalidity need not be dealt with at any length, 
not only because it was not seriously pressed, but also because there is little 
force in it. If an enactment deals in part with matters beyond the com- 
petence of the Legislature which enacted it, it must be held to be wholly 
invalid only in cases where the valid and invalid provisions are inseparably 
intermixed or the innocent provisions are merely ancillary to the offending 
provisions. ‘This cannot be said to be the position in the present case. Further 
as there is no provision in the Act dealing in terms with negotiable instruments, 
any objection based on the wide scope of the Act may be obviated by so 
interpreting the general terms used in the Act as to limit them to cases with 
which alone the Legislature was competent to deal. (Sse Macleod v. Attorney- 
General for New South Wales*). 

“The Full Bench decision of the Madras High Court held that the Act 
is not invalid or inoperative even in respect of debts due under negotiable 
instruments, because in the opinion of the learned Judges it did not “ really 
affect the principles embodied in the Negotiable Instruments Act.” This 
statement seems to require qualification. It is of the essence of negotiation 
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(as distinguished from a mere assignment) that a holder in due course must 
bė able to recover the full amount due for principal and interest according 
to the apparent tenor of the document and he cannot be called upon to 
enquire whether the executant of the document or the person liable was 
an agriculturist or not. If this right is negatived, it cannot be said that the 
negotiability of the document has not been affected. The question will 
nevertheless remain, whether, notwithstanding this abridgment of the rights 
of the holder of a negotiable instrument, the legylation may not be valid and 
operative in its entirety according to the principles adopted in the decisions 
of the Judicial Committee in some of the Canadian cases. These cases re- 
cognize that even where provincial legislation contains provisions relating 
to subjects exclusively reserved for the Dominion Legislature, the whole 
enactment may be effective if the offending provisions are only incidental 
or if it is possible to regard a subject as falling under the dominion jurisdiction 
in one aspect and under provincial jurisdiction in another aspect and the 
impugned provincial legislation has been enacted in respect of the latter 
aspect. When it becomes necessary to decide this question, the effect of the 
decision in Ladore v. Bennett, and its explanation in Board of Trustees v. Inde- 
pendent Order of Foresters, will fall to be considered. On the other hand, 
a different result might follow if, with reference to the observation of Viscount 
Haldane in Great Wast Saddlery Co. v. The King*, it should be held that the 
items “trade and commerce”, “ money-lending and money-lenders” in 
List II and the item “‘ contract ” in List III are expressed in “ general language 
while ‘‘ cheques, bills of exchange, promissory notes”? in item 28 of List I 
are “ particular” items and “ general language”’ in Lists II and III must 
yield to “ particular expressions ” in List I, where the latter are unambiguous. 
In the next succeeding sentence on the same page, their Lordships recognise 
that this tule may sometimes also apply in favour of the Provinces, for other- 
wise the purpose of assigning the particular item to the Province will be frus- 
trated. It does not seem to me necessary for the purpose of this case to decide 
these questions, because the liability here sought to be reduced with the aid 
of the provisions of the Madras Act, had long before the date of the 
enactment of that Act passed into a decretal liability and was no longer one 
under a promissory note or other negotiable instrument. 

For the same reason, it seems to me unnecessary to express a definite 
opinion on another contention of Sir. B. L. Mitter, namely, that the pro- 
visions of the impugned Act may also be void under S. 107 (1) of the Consti- 
tution Act, in so far as they are repugnant to the provisions of the Negotiable 
Instruments Act. The validity of this contention will depend upon the import 
of the expression “ federal law’ occurring in the opening part of sub-section 
(1) of S. 107. It may be conceded that the words “ which the Federal Legis- 
lature is competent to enact” may refer to the first List also and they need not 
be — by the words occurring later and esting to the Concurrent 
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Legislative List; because, if these later words were intended to qualifiy the 
opening words of the sub-section also, it would not have been necessary to 
use the words “ which the Federal Legislature is competent to enact” in the 
earlier portion. In Sagarmal’s case1, Meredith, J., seems to take a different 
view. But as contended by the learned Advocate-General of Madras, ‘the 
expression “‘ federal law ° would prima facis seem, on the wording of S. 316, 
only to comprehend legislation passed by the Indian Legislature after the 
Government of India Act of 1935 came into operation and not earlier enact- 
ments of the Central Legislature, like the Negotiable Instruments Act. The 
use of the word “ accordingly ” in S. 316 suggests that the second part of the 
first paragraph is consequential upon the first and as the first part clearly 
refers to the transition period—between the introduction of provincial auto- 
nomy and the establishment of the Federation,—it would seem to follow that 
the expression ‘“‘ laws of the Indian Legislature ” in the second part refers 
to the laws passed by the Indian Legislature, while functioning as the “ Federal 
Legislature’ during the transition period. This construction would no 
doubt lead to an apparent anomaly in the operation of S. 107, viz., that while 
provincial legislation in respect of subjects in the Concurrent List cannot 
override ‘‘ existing Indian law” except when assented to by the Governor- 
General, such legislation in respect of subjects enumerated in List II may 
without any such safeguard override pre-existing enactments even of the 
Central Legislature if they relate to subjects specified in List I. It is however 
conceivable that the position might well have been left like this, because the 
danger of such interference by the Provincial Legislatures was small. A 
Provincial Legislature can, if at all, trespass on List I subjects only when it 
legislates (in fact and not merely colourably) on List II subjects; whereas 
in the case of List III subjects, the whole field is open to interference by the 
Provincial Legislature. But I refrain from expressing any final opinion on 
this question, as it is unnecessary for the purposes of this case to decide it, 
It only remains to consider whether or not the claim of the appellant 
belonged to a category that could be affected by provincial legislation. The 
recitals in the promissory note on which the suit was instituted and the 
admissions made in paragraph 6 of the affidavit filed by the appellant’s agent 
on 3rd October, 1938 in the Coimbatore Sub-Court in the present proceedings 
show that the appellant is a money-lender and the promissory note related 
to the balance due on account of previous money dealings between the parties. 
Apart from the existence of the promissory note, the case would clearly fall 
under the head ‘‘ money-lending and money-lenders ” in item 27 of List II. 
Under this head, it would probably make no difference in respect of the 
Provincial Legislature’s power to deal with such a case that a decree had 
been passed in respect of the debt, because, the creditor would not be any the 
less a “ money-lender ” on that account. If there should be any doubt on 
this ground, it might be sufficient to read this head with item 2 in the same 
list (jurisdiction and powers of courts). Even if it should be found nececsary 
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to call in aid the powers under the Concurrent List, on the ground that there 
was an interference with the provisions of the Civil Procedure Code relating 
to decrees, the precaution of obtaining the assent of the Governor-General 
under S. 107 (2) of the Constitution Act has been taken in this case. Sir 
B. L. Mitter was prepared to assume that the passing of the decree would not 
make any difference ; but, on this basis, he contended that where the claim 
arose out of a promissory note, the matter must be regarded as falling under 
item 28 of List I (cheques, bills of exchange, promissory notes, etc.), even 
_after a decree had been passed. I am unable to accede to this argument. 
A distinction may have to be drawn between decrees passed before the date 
of the Madras Act and decrees passed subsequent to that date. Assuming, 
for the sake of argument, that liabilities under negotiable instruments cannot 
be affected by provincial legislation, it would be anomalous to recognise in 
the Provincial Legislature a power to reduce the liability under such an 
instrument as soon as it merges in a decree. This will be permitting that 
Legislature to do indirectly what it cannot do directly and inviting every 
promisor to insist on a suit being filed on his note and then allowing him to 
avail himself of the benefit of the Act. The Madras Act under consideration 
does not present any such problem, because S. 19 is limited to decrees passed 
before the commencement of the Act. Where, as in the present case, that is 
the position, the provisions affecting the operation or effect of that decree 
cannot be said to relate to a negotiable instrument. The Act does not attempt 
to operate on the instrument and the right of the creditor at the moment of 
the commencement of the Act did not possess the incidents of a negotiable 
instrument, cither as regards negotiability or as to the benefit of S. 79 of the , 
Negotiable Instruments Act. Relying on the provision in S. 8 to the effect 
that the liability should be scaled down with reference to the “ principal” 
amount, the learned counsel for the appellant contended that the Act itself 
treated the promissory note as still the basis of the claim. That does not 
seem to me to be the correct way of reading a provision which only lays down 
a method of calculation of the amount to which the decree is to be scaled down. 
The parties are not relegated to the position of “ promisor ” and “‘ promisee ”’. 
Nor does the provision in S. 1g as to the “ amending ? of the decree imply 
such restoration of the parties to their status before suit. The decree is re- 
opened only to the extent necessary to alter the amount payable. This is 
shown by the fact that in the same paragraph in S; 19, provision has also been 
made for “ entering up satisfaction ” if the amount payable as per the terms 
of the Act has been paid even before the date of the application under S. 19, 
There is accordingly no reason for holding that the impugned Act is invalid 
or inoperative so far as the subject-matter of the present proceedings is con- 
cerned. This appeal must therefore be dismissed. As the respondent has 
not appeared, there will be no order as to costs in the appeal. 

By the Court—In accordance with the decision of the majority of the 
Court, the appeal is dismissed. There will be no order as to costs. 
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Federal Court—Practice—Reviao of judgment—Powers qof—Principles on thich exercised. 

The Federal Court has made no rules for regulating applications for a review of its judg- 
ments. The rules which govern the practice of the Judicial Committee and of the House 
of Lords in these matters may rightly be taken as a guide to the practice of the Federal Court. 
Ordinarily there can be no rehearing upon the whole case and entire alteration of the judgment 
once pronounced. The power to review is to be exercised with extreme caution and only 
in every exceptional cases and applications for its exercise will not be encouraged. 

Case-law discussed. 

Rajeshwari Prasad instructed by G. Sahay for Appellant in Case No. XV of 
1939. 

, Appellant appeared in person in Case No. XIII of 1939. 

The Court delivered the following 

Jupcment.—These are two ex parts applications for a review of judg- 
ments delivered by this Court on March, 18th last. They are the first appli- 
cations of the kind which have come before us, and it is desirable that we should 
state the principles which the Court will take for its guidance in deciding 
them. 

This Court will not sit as a Court of appeal from its own decisions, nor 
will it entertain applications to review on the ground only that one of the 
parties in the case conceives himself to be aggrieved by the decision. It would 
in our opinion be intolerable and most prejudicial to the public interest if 
cases once decided by the Court could be re-opened and re-heard: “ There 
is a salutary maxim which ought to be observed by all Courts of last resort— 
Interest reipublicas ut sit finis litium. Its strict observance may occasionally 
entail hardship upon individual litigants, but the mischief arising from that 
source must be small in comparison with the great mischief which would 
necessarily result from doubt being thrown upon the finality of the decisions 
of such a tribunal as this.” Venkata Narasimha Appa Row v. Court of Wards.1 

This Court is not, it is true, a Court of last resort in the sense in which 
the Judicial Committee or the House of Lords may be so described in the 
United Kingdom ; but it is the highest tribunal sitting in this country and 
no appleal lies without leave from any decision given by it in the exercise of 
its appellate jurisdiction. The High Courts in British India have been given 





* Case Nos. 15 and 13 of 1999. ` 14th October, 1940. 
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a limited power to review their judgments by S. 114 of, and Order XLVII of 
the First Schedule to, the Civil Procedure Code. This Court has power 
under S. 214 (1) of the Constitution Act to make rules of Court for regulating 
generally the practice and procedure of the Court ; but it has made no 
rules for regulating applications for a review of its judgments, and in these 
circumstances it is unnecessary to consider whether its rule-making power is 
wide enough to enable it to assume a general jurisdiction for that purpose, 
in the absence of express statutory provisions such as are to be found in S. 114 
of the Code. ; If at the present moment it has power to review its own judg- 
ments, that power should not in our opinion fe regarded as more extensive 
than the power exercised for the same purpose by the Judicial Committee 
and should be subject to similar restrictions; and we conceive that the 
rules which govern the practice of the Judicial Committee and of the House 
of Lords in these matters may rightly be taken as a guide to the practice of 
this Court also. 


The practice in England is well-settled and of long standing. In Rajunder 
Narain Ras v. Bijai Govind Singh1, Lord Brougham, delivering the judgment 
of the Judicial Committee, said :—“ It is unquestionably the strict rule, and 
ought to be distinctly understood as such, that no cause in this Court can be 
re-heard, and that an order once made, that is a report submitted to His 
Majesty and adopted, by being made an Order in Council, is final and cannot 
be altered. The same is the case of the judgments of the House of Lords, 
that is, of the Court of Parliament, or of the King in Parliament as it is some- 
times expressed, the only other supreme tribunal in this country. Whatever, 
therefore, has been really determined in these Courts must stand, there being 
no power of re-hearing for the purpose of changing the judgment pronounced; 
nevertheless if by misprision in embodying the judgments, errors have been 
introduced, these Courts possess, by common law, the same power which the 
Courts of Record and Statute have of rectifying the mistakes which have 
crept in. .. The House of Lords exercises a similar power of rectifying mis- 
takes made in drawing up its own judgments, and this Court must possess the 
same authority. The Lords have, however, gone a step further, and have cor- 
rected mistakes introduced through inadvertence in the details of judgments ; 
or have supplied manifest defects in order to enable the decrees to be enforced, 
or have added explanatory matter, or have reconciled inconsistencies. But 
with the exception of one or two cases in 1669, of doubtful authority, here, 
and another in Parliament of still less weight in 1642 (which was an appeal 
from the Privy Council to Parliament, and at a time when the Government 
was in an unsettled state) no instance, it is believed, can be produced of a re- 
hearing upon the whole cause, and an entire alteration of the judgment once 
pronounced.” 

And, after giving instances in which the power of rectifying mistakes and 
errors had been exercised, he continued :—“ It is impossible to doubt that the 
indulgence extended in such cases is mainly owing to the natural desire pre- 
—————SSS Poa oe ee ji e 


1. (1836) 1 Moo.P.C, 117. 
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vailing to prevent irremediable injustice being done by a Court of last resort, N 
where by some accident, without any blame, the party has not been heard 
and an order has been inadvertently made as if the party had been heard.” 


In Hebbert v. Purchas!, the respondent had petitioned for a re-hearing 
on the ground that the appeal had been heard ex parte because of his want of 
means to brief counsel and his own inability to argue the case, and also 
because the judgment of the Judicial Committee in the appeal was at variance 
with former decisions of the Committee; but the Lord Chancellor (Lord 
Hatherley),-delivering the judgment of the Committee, said :—“ Having 
carefully weighed the arguments, and considering the great public 
mischief which would arise on any doubt being thrown on the finality of the 
decisions of the Judicial Committee, Their Lordships are of opinion that 
expediency requires that the prayer of the petitions should not be acceded to, 
and that they should be refused with costs.” ; 

The general principle remains as it was enunciated a century ago. It 
is recognized by the Judicial Committee that in certain exceptional cir- 
cumstances an application for a re-hearing may be entertained, but the cases 
in which this will be done have not been substantially enlarged since they 
were explained by Lord Brougham in the passage already cited, though 
Lord Watson, delivering the judgment of the Judicial Committee in Srimantu 
Raja Yarlagaddy Durga v. Srimantu Mallikarjuna? included cases where some 
misprision had occurred, “‘ as for instance, the terms of the decree adjudicating 
something which had not been in the view of Their Lordships’ Board, or which 
they had not had the means of deciding, or where the decree did not carry 
out the terms of the judgment.” In no case however has any re-hearing 
been allowed upon the merits or even on the ground that new matter has 
been discovered, which, if it had been produced at the hearing of the appeal, 
might materially have affected the judgment of the Committee: Venkata 
Narasimha Appa Row v. Court of Wards?. : ' 


We turn now to the facts of the two cases which are before us. 


In the first case counsel for the appellant informed us at the original 
hearing that the only point which he desired to argue was the appli- 
cation of a certain section in an Act of the Bihar Legislature. This 
point had not been raised at any previous stage of the litigation and 
the particular section was not even mentioned in the petition of appeal. 
We saw no reason in these circumstances for giving leave to amend the petition, 
and the appeal was accordingly dismissed with costs. The application for 
review which was subsequently filed alleged that the appellant was pre- 
judiced on account of the laches of the respondents in appearing and filing 
a statement of their case on the day of the hearing of the appeal. At the 
hearing of the application however counsel relied mainly upon another ground, 
viz., that the judgment of the High Court on the application for a certificate 
ce 


1. (1871) LR. 3 P.C. 664. 2. (1891) I.L.R. 14 Mad. 439. 
3- (1886) 11 AG. 660; ILR. ro Mad. 78. 
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/ 
under S. 205 of the Constitution Act was not produced before this Court 


when the appeal was heard. We have now seen the judgment of the High 
Court, the existence and indeed the terms of which must have been known 
to the parties or their advisers when the appeal was heard, and there is nothing 
in it which could be of the slightest assistance to the applicant. As to the 
alleged laches of the respondents, an appellant must succeed by the merits 
of his own case and not by the laches of his opponents; and it is hard to 
sce how the present applicant could have been prejudiced, since his appeal 
was dismissed without the respondents being called upon to argue the merits 
of the case. The applicant is in effect inviting this Court to re-hear his appeal 
upon the merits, because he thinks that the Court was in error in dismissing 
it. There is in our opinion no justification for the application and it should 
never have been filed. 

In the second case the applicant appeared in person and submitted a 
written argument. He had been in the main successful on those points which 
were argued on the appeal, but he appears to be of opinion that the interest 
which he was ordered to pay on the reduced amount of his debt should have 
been fixed at a lower rate. He complained also of the conduct of his Agent 
in not communicating with him early enough with regard to the date when 
the appeal was to be heard and in applying to the Court too late for an ad- 
journment. There may be some substance in his complaint against the 
Agent, but it is not a matter with which this Court can deal on the present 
application. He desired to take points which were not argued by his counsel 
at all in the High Court or this Court ; and he also alleged that his counsel 
was not properly instructed and so could not present his case fully at the 
hearing before us. If counsel had felt that he could not do justice to his 
client’s case without a further study of his instructions, he would doubtless 
have asked for the indulgence of the Court ; but no such request was made, | 
and it is a matter for counsel’s discretion how a case is presented to the tribunal 
and which points are pressed or abandoned. This applicant also is asking 
us to re-hear the whole appeal upon the merits. | . 

The power which we are invited to exercise in these two cases is one to 
be exercised with extreme caution and only in very exceptional cases ; and 
applications for its exercise will not be encouraged by this Court. Neither 
applicant has brought himself, even remotely, within any of the exceptions 
to the general rule. Both applications are dismissed ; and we think it right 
to say that future applications of the kind will run the risk of receiving more 


summary treatment. 
K.S. 
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Federal Couri—Practics—Appeal—Change in law by superoening legislation since ths judgment 
under appeal—Poroer to consider and apply. 


Civil Procedure Code (V of 1908), O. 45, r. 8—Absence of an order by the High Cowt admit- 
ting the appeal to the Federal Court—Eiffect. 

In an appeal questioning the validity of the Bihar Money-lenders Act (III of 1998), 
which has since then been repealed and replaced by Act (VII of 1939), 

Held, that in the exercise of its appellate jurisdiction the Federal Court has power not 
only to correct any error in the judgment under review but to make such disposition of the 
case as justice requires. And in determining what justice does require the Court is bound 
to consider any change cither m fact or m law, which has supervened since the judgment 
was entered. 

Per Sulaiman, J.—Though the Court is not bound to apply the new Act it is not 
debarred from applying it. 

Held further (Per Sulaiman, J.) Solong as O. 45, 1.8, Civil Procedure Code, remains 
applicable to appeals to the Federal Court an appellant cannot come to the Federal Court 
without his appeal having been admitted by the High Court. 

Per Varadachariar, J.—The provisions of O. 45, Civil Procedure {Code were ouly 
procedural provisions and it was not necessary to hold thet non-compliance with them in the 
High Court ousted the jurisdiction of the Federal Court when a certificate under S. 205 (1) 


of the Constitution Act had once been given. 

Dr. Narain Prasad Asthana, Advocate-General, U. P. and Raghbirt Singh in- 
structed by T. K. Prasad, Ageni, for the Appellants. 

Sir B. L. Miter, Adoocate-Gensral of India and Major Surendro Pal Singh 
instructed by B. Banerjes, Agent, for the Respondents. 3 

Guyer, C.F.:—In this case I find myself entirely in agreement with the 
judgment to be delivered by my brother Varadachariar, which I have had an 
opportunity of reading. I do not think it necessary therefore to deliver a 
judgment of my own ; but, with regard to the question whether the Court 
is entitled to take into account legislative changes since the decision under 
appeal was given, I desire to point out that the rule adopted by the Supreme 
Court of the United States is the same as that which I think commends itself 
to all three members of this Court. In Patterson v. State of Alabama}, Hughes, 
C.J., said: “ We have frequently held that in the exercise of our appellate 
jurisdiction we have power not only to correct error in the Judgment under 
review but to make such disposition of the case as justice requires. And 
in determining what justice does require, the Court is bound to consider any 
change, cither in fact or in law, which has supervened since the judgment 
was entered.” ‘This view of its powers was re-affirmed by the Court in a case 
decided as recently as March last : Minnesota v. National Tea Co.*. 


*Civil Appeal Case No. III of 1940. 6th December, 1940. 
1. (1934) 294 U.S. 600 at p. 607. 2. (1940) 309 U.S. 551, at p. 555. 
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Sulaiman, J.—The facts of the case are given in the judgment of my 
brother. I propose to consider separately a few points of law that have 
created difficulties. 

As would appear from the orders passed by the Federal Court in this case- 
on the 5th March, 1940 (formerly case No. 14 of 1939), the High Court 
after granting a certificate under S. 205 (1) of the Act (Government of India 
Act, 1935), declined to extend the time for making the deposit, required by 
O. 45, r. 7, Civil Procedure Code, 1908, and therefore did not admit the 
appeal. The appellants were, however, excused by this Court from compliance 
with so much of O. 10, F. C. R. (Federal Court Rules) as required them 
to get the record prepared and printed in the High Court, and to lodge their 
petition of appeal within sixty days of the admission of the appeal by the- 
High Court. 

The Bihar Money-lenders Act (III of 1938) (read with Act V of 1938) 
was repealed and replaced by Act VII of 1939, which came into force in 
May df that year. Although the High Court did not declare the appeal 
admitted, the appellants lodged their petition of appeal in December, 1939, 
urging inter alia that S. 11 of the old Act was not void and that in any case, 
S. 7 of the new Bihar Act was applicable. They also raised a number of 
other grounds relating to the merits of the case. The plaintiffs filed a cross- 
appeal, which they have withdrawn. Without re-arguing the point, Sir B. 
L. Mitter, the Advocate-General of India, has “formally” objected to 
the appeal. 

Competency of ths Appral—The difficulty to be considered arises out of 
r. 17, which has been added to.O. 45, Civil Procedure Code, by the Adap- 
tation Order [Government of India (Adaptation of Indian Laws) Order, 
1937]. The powers of the Judicial Committee are very wide, and the full 
and unqualified exercise of His Majesty’s pleasure in receiving appeals to His 
Majesty in Council is expressly saved by S. 112 (1) (a), Civil Procedure Code. 
The Federal Court has no power to entertain an appeal by giving a special 
leave. S. 205 of the Act specifies the case when an appeal would lie to this 
Court. S. 299 of the Act provides for adaptations and modifications of existing 
Indian Laws by an Order in Council. The Adaptation Order has, with a: 
few modifications, made O. 45, Civil Procedure Code applicable to Federal 
Court appeals. 

As under S. 109, Civil Procedure Code, the right to appeal to His Majesty” 
in Council can be modified only by an Order in Council, such an Order was 
issued on the 17th April, 1920, and deals with the procedure to be followed 
in the Indian High Courts, while the Judicial Committee rules, dated the and 
May, 1925; deal with the practice in the Privy Council, as saved by S. 112° 
(1) (6), Civil Procedure Code. Under S. 214 (1) of the Act, the Federal 
Court has been given power to make rules for regulating generally “ the 
DOO a a a Imma 
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practice and procedure of the Court,” and even under S. 10g, read with 
S. 111 (A), Civil Procedure Code, it may in cases to which that section relates, 
have power to make rules ; but so far it has not made any express rules amend- 
ing O. 45, Civil Procedure Code. On the other hand, in deference to 
the Adaptation Order, assuming it to be intra vires, the Federal Court also has 
by its own O.9, 1.1, made O. 45, Civil Procedure Code, as modified 
and adapted, applicable to appeals to it. This O. 9, F. C. R., governs the 
procedure when the matter is still before the High Court. O. 10, F. C. R., 
which begins with the heading “ Procedure after admission of appeal ” deals 
really with the “ practice and procedure” of the Federal Court. Rule g 
states that the petition of appeal is to be lodged in the Federal Court after “‘ the 
admission of the appeal by the High Court appealed from.” 

One result of r. 17, having been added to O. 45, Civil Procedure 
Code, by the Adaptation Order is that when the only ground of appeal stated 
in the petition is a constitutional one, even then like proceedings, except 
the security for costs, are to be had thereon as if a certificate under O. 455 
T. 3 had been granted. The deposit of the amounts required to defray the 
‘expenses of translating, transcribing, indexing and transmitting a copy of 
the record, and also of the amounts required to defray the expenses of printing 
such copy within the prescribed time, still remains necessary under r. 7. A 
necessary consequence is that under r. 8, the High Court after the deposit 
has been made to its satisfaction, has to “ declare the appeal admitted ”, 
and then “give notice thereof to the respondents”, and to transmit the record 
to the Federal Court. The proceedings must be deemed to be pending in 
the Court, so long as there is a mere application for leave to appeal, even 
though the certificate required by S. 205 of the Act has been granted. But 
as soon as the required amounts have been deposited to the satisfaction of 
the Court, and the Court has declared the appeal “ admitted ”, the matter 
becomes open to the Federal Court. Indeed, the record is transmitted only 
after such admission of the appeal. 

O. 45, Civil Procedure Code, itself shows the distinction between the 
two stages—before and after the admission of the appeal. Before the admission 
the Court may revoke the security and make further directions thereon (r. 9). 
But after the admission, if the security appears inadequate or further payment 
is required for the purpose of translating, transcribing, printing, indexing or 
transmitting the copy of the record, the court may order the appellant to 
furnish further security, or make further payments (r. 10), but if he fails, it 
can only stay proceedings and await the order of the Federal Court. This 
obviously implies that after the admission of the appeal, it has passed out of 
the absolute control of the High Court. R. 13 (1) also speaks of the grant of 
a certificate for the “ admission ” of an appeal. 

This interpretation of O. 45, r. 8, Civil Procedure Code, is borne in 
mind in the Order in Council, dated the 17th April, 1920, which maintains 
the same distinction between the two stages. Under r. 8, an appellant who 
has obtained the certificate may at any time “ prior to the making of an 
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Order admitting the appeal ” withdraw the appeal. Rule g also refers to.a 
case where the appellant fails to apply with due diligence “ for an Order 
admitting the appeal”. Rules 10, 11 and 12 relate to an appellant “ whose 
appeal has been admitted.” Rule 13 refers to a period between “the 
admission of the appeal” and the despatch of the record, and in case of delay 
to “ the appeal not being effectually prosecuted.” 

Similarly, the Judicial Committee Rules, 1925, maintain the same dis- 
tinction. Rule 11 makes it incumbent on the appellant to take steps for the 
transmission of the record “as soon as the appeal has been admitted ”, 
requires the High Court Registrar to certify to the Registrar of the Privy 
Council that the respondent has received notice or is aware of “ the Order of 
the Court appealed from admitting the appeal ”, and in case of failure, it is 
the Registrar of the Privy Council who calls for an explanation, and the 
appellant may have to show cause before the Privy Council. Under r. 29 
the petition of appeal is to be lodged after the arrival of the record in England. 
Rule go requires that the petition of appeal should recite the principal steps 
in the proceedings “ down to the admission of the appeal.” Under r. 32, 
even if the appeal is desired to be withdrawn before the lodging of the petition 
of appeal, notice has to be given to the Registrar of the Privy Council and not 
direct to the Registrar of the High Court. Rule 43 also shows that the 
admission of the appeal is regarded as a crucial stage. 

As already pointed out O. 10, F. C. R., also was intended to apply to the 
stage after admission of the appeal, and r. 3, requires the lodging of the 
petition of appeal after the “ admission ” of the appeal by the High Court. 

It would therefore appear that the admission of the appeal by the High 
‘Court is its final judicial act, after which it must give notice of the appeal to the 
respondent. When the High Court has to be satisfied as to the sufficiency 
of the security, and that applies to all cases under O. 45, Civil Procedure 
Code, I am unable to hold that the declaration that the appeal is admitted 
is a mere ministerial or administrative act, and not a judicial one. Barring 
cases in which special leave may be granted by the Privy Council, it would , 
be, impossible for an appellant to go straight to the Privy Council, without 
his appeal having been admitted by the High Court. As there can be no 
question of any special leave for appeal being granted by the Federal Court, 
it would seem that so long as O. 45, r. 8, Civil Procedure Code, remains 
applicable, an appellant cannot come to this Court without his appeal having 
been admitted by the High Court. , 

Under O. 97, r. 1 (which is based on r. 83 of the Judicial Committee 
Rules) we undoubtedly have [full power to excuse compliance with 
any of the Rules of the Federal Court, but this power is with reference to the 
Rules made by the Federal Court itself, as indicated by the expression “ these 
Rules.” Such a power cannot extend to excusing compliance with the Rules 
of the Code of Civil Procedure, in particular O. 45, which have been made 
applicable to Federal Court- appeals, not only, by our own O. g, r. 1, but 
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also by the Adaptation of Indian Laws Order. No doubt under O. 37, 
r. 1, the Federal Court may give such directions in matters of practice and 
procedure as it shall consider just and expedient : but it is extremely doubtful 
whether such “ directions ” can be in supersession of O. 45, Civil Procedure 
Code, in the absence of any rules amending it, so as to dispense with the 
necessity of the High Court directing the appeal to be admitted. 

In the case before us, the Federal Court excused the appellants from 
complying with the requirements of O. 10, rr. 1, 2 and 3, F.C. R., which 
would mean condoning the delay caused by them, exempting them from 
getting the record printed and removing the time limit for lodging the appeal. 
But rr. 1, 2 and g, of O. 10, were intended to apply and do in fact apply to the 
stage after the appeal has been admitted, as is also apparent from the heading 
of that Order. The effect of excusing the appellants from complying with 
these rules would not be to excuse them from complying with the rules of 
O. 45, Civil Procedure Code, which contemplate the admission of the 
appeal by the High Court before the record is transmitted to this Court, 
and the petition of appeal is lodged here. 

In my order dated the 5th March, 1940, I had said, “ There was no 
absolute necessity to make the whole of O. 45, Civil Procedure Code, 
applicable to Federal Court appeals, even where the only ground taken 
were a constitutional one.!”’ I would now go further and say, with the utmost 
respect, that it was a mistake to make the whole of O. 45, applicable to 
a case where a certificate under S. 205 (1) of the Act has been granted. O. 
45 has not been made applicable to appeals which lie independently of 
S. 109, for instance an appeal by special leave to the Privy Council. In the 
same way it should not have been applied to a case where there is a statutory 
right of appeal under S. 205 of the Act. Cases where an appeal would lie 
by virtue of S. 109, Civil Procedure Code, would be different, because that 
section itself confers such a right of appeal “ subject to the provisions herein- 
after contained ”, including O. 45. In such cases the right of appeal 
can be exercised only in accordance with the procedure prescribed in that 
Order. It is most unfortunate that appellants, who have a statutory right 
to come up to the Federal Court under S. 205 of the Act, and quite independent- 
ly of S. 109 of the Code, should be hampered by the rules laid down in O. 45, 
Civil Procedure Code, which had been meant for different classes of appeals 
altogether. ge 

Applicability of the new Act.—As regards our applying the Bihar’ Money- 
Lenders Act (VII of 1939), Sir B. L. Mitter, the Advocate-General of India, 
objects that we have no power to apply it at all. His contention is that the 
new Act affected the respondents’ vested rights, obtained under the High 
Court’s decree, and they should not be adversely affected. He has further urged 
that S. 7 applies only when the High Court is hearing an appeal or revision 

from an inferior court. He sought to distinguish the Privy Council case K. C. 
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Mukherjee v. Mst. Ram Ratan Kuer1, relied on in the judgments delivered in 
Shyamakant Lal v. Rambhajan Singh*. His argument is that in the Privy Council 
case the new Act was retrospective, because, even as regards past transfers, 
it had provided that “ every person claiming an interest as landlord. . . shall 
be deemed to have given his consent, etc.” No doubt the Act had a retros- 
pective action, but the absolute and irrebuttable presumption of consent 
would be drawn by courts after the coming into force of the Act. Nevertheless, 
their Lordships took that Act into account, regarling the suit as still pending. 
In Shyamakant Lal’s case, I had pointed out in my judgment that it Was a 
converse case where a new Act, passed during the pendency of the Privy 
Council appeal, had taken away the appellant’s rights, which he was pro- 
posing to enforce. It was also pointed out that in England where appeals 
are by way of “ re-hearing ”, an appellate court grants relief according to the 
new law which has come into force in the meantime, even though the judg- 
ment of the inferior court had been correct according to the law as it then 
stood. (Qgilter v. Mapleson?. See also The Attornsy-General v. Birmingham, Tame, 
and Rea District Drainage Board* where it was reaffirmed that “An appeal 
to the Céurt of Appeal is by way of rehearing, and the Court may make such 
order as the judge of the first instance could have made if the case had been 
heard by him at the date on which the appeal was heard.” It was in that 
_ view that I had preferred to base my judgment first on the ground that S. 16 
of the old Bihar Money-Lenders Act, which had been impugned, was in fact 
not void, and that the High Court’s view on that point was, in my opinion, 
not correct. Dr. Asthana the Advocate-General of the United Provinces, 
on the other hand has urged that we are bound to apply S. 7 of the new 
Bihar Act which has replaced the old S. 11. 

The decree of the High Court is not yet final, as an appeal is pending 
before us. The adjudication of the rights of the parties as made by the High 
Court is not yet final. If we allow the appeal on any of the other grounds, 
we would be bound to remit the case to the High Court, in which event the 
High Court would be bound to comply with the provisions of S. 7 of the new 
Bihar Act. When the case goes back, the proceedings before the High Court 
would still be in appeal from an inferior court, even though the case has 
been remitted by the Federal Court. Although the provision “No Court 
shall ........ pass a decree, etc.”, does affect the powers of a court and 
so would not be binding on the Federal Court, this Court does not in fact 
pass any decree. As we would have to declare the judgment which should 
be substituted for the previous judgment of the High Court, we shall have 
to take into account the provisions of S. 7 and declare what the new judgment 
of the High Court should be in accordance with the Bihar Act in force. If, 
however, we dismiss the appeal such a contingency would not arise. 

Oe ee eg eS 
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‘Appeals to the Federal Court are governed by Ss. 205 and 209 of the 
Government of India Act. As I said in Shyamakant Lal’s case on page 204, 
we are not bound to apply the new Act ; at the same time it is equally clear 
that we are not debarred from applying it. My Lord the Chief Justice and 
my brother held that the passing of the new Act had made it unnecessary 
to consider the validity of the old Act. Since then this Court has consistently 
applied the new Bihar Act without going into. the question whether the 
correspondjng provisions of the old Act were void or not. Ramnandan Prasad 
v. Kulpati Shri Mahani Goshwami Ramjit, Jagdish Fha v. Aman Khan’, Surendra 
Prasad v. Gajadhar Prasad?, Jai Gobind Singh v. Lachmi Narain Ramt, Birendra 
Prasad Sukul v. Surendra Prasad Sukul®, Subhanand Chowdhury v. Apurba Krishna 
Mitra’. In the last mentioned case the Advocate-General of India had 
appeared for the respondents. The present case is now the very last case of 
this kind in which such a question can arise. Unless a manifest error of 
law was made, it would not now be proper to depart from the practice so far 
adopted. 

Interpretation of Section 7 of the Bihar Act.—It has been urged on behalf of 
the appellants that under S. 7 of the new Bibar Act, the decree for interest 
should not exceed the amount of the loan advanced, and that the amount of 
the loan advanced should be taken to be that amount which has been found 
to have been for legal necessity. Reliance has been placed by the learned 
counsel for them on the case of Birendra Prasad Sukul v. Surendra Prasad Sukul®. 
But in that case the mortgage deed had been executed by two persons, Birendra 
and Debindra, part of the mortgage money having gone into the pocket of 
Debindra alone. The plaintiffs released Debindra and his sons from all 
liability and sued to enforce the mortgage against the half share of Birendra 
and his sons. They had claimed only one-sixth share of the total amount, 
because the plaintiffs had inherited only two-sixth share in the mortgage 
deed, the rest having gone to the defendants. The integrity of the mortgage 
had been broken and the plaintiffs had discharged one of the mortgagors, and 
splitting up the liability, were suing the other for his share only. It was not 
even known how much interest had already been realized from the exempted 
mortgagor Debindra. It was in these circumstances that the liability of the 
contesting defendants was considered separately, and it was remarked at page- 
57, “ It could not have been the intention of the legislature that if there are 
several executants who have borrowed various sums and the creditor sues one 
of them for his separate share only, having already realized the balance from. 
the others, then the maximum prescribed for the amount of interest to be 
decreed against him is not to exceed the aggregate of the various sums borrowed 
by him as well as all the other pro forma defendants who are not really being- 
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sued.” That ruling cannot apply to the present case, where the defendants, 
namely, the mortgagor, his sons and grandsons are sued as representing 
one family, and there is one debt for which the claim is brought. There is no 
question of distinct and separate interests of the various defendants. The 
amount had been advanced to the father alone but is effective for creating a 
charge against the whole family in respect of a part of the amount only. In 
such a case the words “ the amount of the loan advanced ” or “ the amount 
of the loan mentioned in such document” must obviously mean, the whole 
amount which passed, as that was the loan. The fact that a part of it is not 
effective to create a charge on the family property, is a different matter. 

Dr. Asthana has abandoned all the other grounds except the last one 
relating to Rs. 4,805. He has argued that he is entitled to urge this ground 
under S. 205 (2) of the Act, and in the alternative has asked for leave to urge 
it. But again as I pointed out to him there is a difficulty in his way. 

Necessity of a further certificate—S. 205 (1) of the Government of India 
Act gives jurisdiction to this Court to hear appeals, if the High Court certifies 
that the case involves a constitutional question. No appeal lies at all, if no 
such certificate is given. Under sub-section (2) where such certificate is 
given, any party may appeal to the Federal Court, 

(i) on the ground that any such question has been wrongly decided, and 

(ii) on any ground on which that party could have appealed without 
special leave to His Majesty in Council, if no such certificate had been given, 
and 

(iii) with the leave of the Federal Court on any other ground. 

In such an event no direct appeal lies to His Majesty in Council either 
with or without special leave. 

The word “ ground ” has been used at three places in sub-S. (2). Accord- 
ing to the ordinary rule of interpretation each ought to have, as far as possible, 
the same meaning at all the three places in the same sub-section. Now the 
word “ ground ” in the first category obviously means ground of objection or 
point in the appeal. The word “ ground ” in the third category also obviously 
has the same meaning, that is to say, ground of objection or point. It follows 
that ordinarily the interpretation of the word “ ground ” in the second cate- 
gory should be the same so as to mean a ground of objection. This would 
make the second category read as ‘ on any ground of objection on which that 
party could have appealed to His Majesty in Council.’ 

In the Code of Civil Procedure, there is a clear distinction between a 
case in which there is a right of appeal and the grounds which can be taken 
when an appeal lies. Ss. rog to r11, Civil Procedure Code, deal with the ` 
cases in which, appeals “lie” to His Majesty in Council, and not with the 
grounds which can be taken when an appeal has lain. On the other hand, 
O. 45, T. 3, Civil Procedure Code, refers to the “ grounds ”, of appeal 
which must be stated in the petition for leave to appeal to His Majesty in 
Council. Ifthe word “ ground ’’'in the second category were to mean ground 
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of objection, then that would entitle an appellant, once an appeal has come 
to the Federal Court on account of the certificate on a constitutional question, 
to raise all grounds of objection which he could have raised in an ordinary 
appeal to His Majesty in Council. He would be entitled to urge these as of 
right without being hampered by the provisions of O. 45, Civil Procedure 
Code. 

On the other hand, it is probable that the intention of Parliament was to 
allow an appeal on a certificate as to the constitutional question, and then 
to allow an appeal on other points, only in those “ cases” in which an appeal 
would lie to His Majesty in Council. If this was the intention of Parliament, 
then the word “ ground ” has been somewhat unhappily used and the words 
“on any ground on which” should be treated as being equivalent to “in 
any case in which.” ‘There is no doubt, however, that the Adaptation of 
Indian Laws Order (1937) has accepted this second interpretation of the 
word “ ground ” in the second category. Ss. 109, 110 and 111, Civil Procedure 
Code (with S. 111-A added) have been adapted and made expressly appli- 
cable to Federal Court appeals. Even O. 45, Civil Procedure Code with 
a few modifications, has been made applicable to them. Rule 17, which 
has been added to O. 45, makes the provisions of the Order, which are 
ordinarily applicable to the case of a certificate under S. 110, Civil Procedure 
Code, apply even to the case where the only ground taken is a constitutional 
one. 


Now, an examination of rules r to 14 of O. 45 of the Code shows that 
if an appellant also wishes to take some grounds other than the constitutional 
one, he must “ state the grounds of appeal and pray for the certificate either 
that as regards the amount or value and nature, the case fulfils the require- 
ments of S. 110, or that it is otherwise a fit one for appeal to His Majesty 
in Council” (O. 45, r. 3). The necessary result is that in such a case 
the certificate granted by the High Court under S. 205 (1) of the Act will not 
be sufficient, but the appellant must in addition obtain the further certificate 
required by r. 3. It follows that if an appellant wishes to take such other 
grounds in the appeal, he can raise them under the second category only if 
the value is Rs. 10,000 and upwards and, where there is an affirmance of the 
first court’s decision, the appeal involves some substantial question of law, or 
the High Court certifies that the case is otherwise a fit one for appeal to 
the Federal Gourt. The whole of the procedure prescribed in O. 45, 
Civil Procedure Code, including that for furnishing security for costs, would 
apply to the application praying for such a certificate, even though a certi- 
ficate under S. 205 (1) of the Act has already been granted. In this view it 
would not be proper to allow an appellant to evade these provisions by simply 
obtaining a certificate under S. 205 (1) of the Act, and then asking for leave 
to raise all the other grounds by bringing them within the third category. 
This last category refers to “‘other” grounds, which must mean other than those 
mentioned in the first and second categories. In view of the cumulative 
sense of the conjunction ‘and’ which has been used instead of ‘or’ in the 

8 


58 THE M. L. J. SUPPLEMENT—THE FEDERAL COURT OF INDIA. [1941 
Sulaiman, J. 

alternative sense, the position of the respondent who files a cross-appeal 
direct, in the Federal Court is still more difficult. It is however not absolutely 
necessary to settle the interpretation of the word “ ground ” finally, because 
I agree with my brother that on the merits the defendants’ plea must fail 
even if we hear it. 

I concur in the order proposed. 


Varadachariar, F.:—The present case is one of a number which have 
lately come before this Court from Patna andein which questiorfs have been 
raised under the Money-Lenders Acts passed in Bihar in 1938 and 1999. 
In a mortgagee’s suit for recovery of moncy by sale of the mortgaged property, 
the principal defendants (defendants nos. 1 to 6) raised contentions questioning 
the validity and binding character of the mortgages sued on and also sought 
to have the rate of interest reduced. The suit comprised claims on two mort- 
gage-bonds, one dated December 12, 1918, for Rs. 45,000 and the other 
-dated October, 17, 1919, for Rs. 15,000, which had been executed by the 
first defendant for himself and as guardian of his sons, defendants nos. 2 and 
g, who were then minors. The amounts had been borrowed partly to discharge 
antecedent debts and partly to meet future expenses ; and the bonds whereby 
the joint family property was given as security provided for payment of com- 
pound interest at 12 per cent. per annum with annual rests. Defendants 
‘nos. 4 to 6 are the minor sons of the second defendant. 

The trial court found that the bonds were supported by consideration to 
the full extent stated ; but as it held that portions of the debts had not been 
‘borrowed or used for purposes binding on the joint family, it passed a mort- 
gage decree for Rs. 27,287-4-0 only on the first bond and Rs. 5,000 on the 
second. The court held that the stipulated interest was not “hard, un- 
conscionable or penal”, and accordingly awarded to the plaintiffs compound 
interest at 12 per cent. per annum with annual rests. There was an appeal 
and cross-appeal to the High Court, which increased the principal amount 
‘recoverable under the first bond by Rs. 7,305-11-6 and made a slight reduction 
in the sum due under the second bond. The claim for compound interest 
-was disallowed, and simple interest only awarded at 12 per cent. per annum 
up to the date fixed for payment in the decree of the trial court. The court 
declined to award interest on a sum of Rs. 2,000 out of the sum due under 
the first bond. i 


Among the contentions raised on behalf of the defendants before the 
High Court, there was onc based on S. 11 of the Bihar Money-Lenders Act 
(No. III of 1938) which had been enacted during the pendency of the appeal. 
The High Court held that section to be void under S. 107 of the Constitution 
Act, and granted a certificate under S. 205 (1) of the Act. The first defendant 
died during the pendency of the suit and the present appeal has been preferred 
by defendants 2 to 6. The plaintiffs filed some cross objections, but withdrew 
them before the appeal came on for hearing. It only remains to add that 
soon after the decision of the High Court in the present case, the Bihar Legis- 
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lature repealed the Money-Lenders Act of 1938 and substantially re-enacted 
it as Act No. VII of 1939, taking certain precautions which were required to 
obviate the objections to the validity of the earlier Act. 

In view of the earlier decisions of this Court in similar cases, counsel 
for the appellants rightly assumed that his clients would be held entitled to 
the benefit of S. 7 of the new Act of 1939, though it had been enacted only 
after the date of the decision of the High Court in this case; and, on that 
assumption, he raised a contegtion as to the manner in which the maximum 
amount of interest for which his clients could be held liable should be fixed 
in the particular circumstances of the case. Counsel for the respondents 
recognised that the decisions of this Court entitled the appellants to claim 
the benefit of the Act of 1939, but he was permitted to re-argue the question 
as he suggested that certain relevant considerations had not been urged or 
dealt with on previous occasions. It, however, seems to me that the con- 
siderations now urged by him have in substance been taken into account in 
the earlier cases, though the language employed might not have stated them 
in the particular form in which he now puts them. 

The respondents’ argument was founded on the theory that when hearing 
an appeal this Court was only concerned to see whether or not the judgment 
of the High Court was in conformity with the law as it stood at the time that 
that judgment was given; and it was contended that as the Act of 1939 
had not been enacted at the time when the High Court decided the present 
case, this Court was not competent to give relief to the appellants in terms of 
S. 7 of the new Act. Counsel for the respondents laid stress upon the language 
of S. 7 of the Act of 1939, the words being “ no court shall ........ pass a 
decree, etc.”, though he recognized that the section has in terms been made 
applicable to appeals in suits brought before the commencement of the Act 
and that the decree in appeal yet remained to be passed in this Court; but 
he insisted that the pendency of the appeal in this Court was of no conse- 
quence and that the material date was the date of the High Court’s decree, 
because an Act passed by the Bihar Legislature could not directly operate 
to take away the powers of this Court. This line of argument seems to rest 
on morte than one erroneous assumption. 

The question whether S. 7 of the Act of 1939 is or is not one of which 
even this Court is bound to take notice is not free from difficulty. Under the 
Constitution Act, a Provincial Legislature is precluded from dealing with the 
Jurisdiction and powers of the Federal Court, but in deciding a question of 
this kind, one must look at the substance of the impugned provision and not 
merely at its form. IfS. 7 of the Act of 1939 is to be regarded as a provision 
regulating the substantive rights of parties, by fixing the maximum amount 
of interest which a creditor is entitled to claim from his debtor up to the 
date of the institution of the suit, can it be described as one dealing with 
“ the jurisdiction or powers ” of the Court merely because it takes the form 
of a direction to the Court? The section might equally well have enacted 
that no money-lender shall be entitled to recover more than a certain sum 
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by way of interest ; and it would then be difficult to say that it was legis- 
dation which interfered with the jurisdiction or powers of this Court. Is the 
provision to be held to be valid or invalid according as it is couched in one 
form or in the other when the substantial effect of both forms is the same ? 


It does not however seem to be necessary for the purpose of this case to 
express a final opinion on the question just discussed, because even assuming 
that this Court is not directly bound by the provisions of the Bihar Act, the 
appellants will still be entitled to claim that this Court is bound tô pronounce 
the judgment which the High Court would have pronounced, if it were hearing 
the appeal at this moment. There can be no doubt that if the High Court 
at Patna had now to deal with this case, it would have to govern itself by the 
provisions of S. 7 of the Act of 1939. Sir Brojendra Mitter argued that before 
the passing of the Act of 1939 the decree of the High Court in the present 
case had become final, and that the High Court would under s. 209 of the 
Constitution Act have to deal with the present case again only if this Court 
allowed the appeal, but that there was no justification for this Court allowing 
the appeal, unless it could say that the decision of the High Court was incorrect 
even according to the law as it stood at the time when the decision was given. 
I am unable to agree that that is the correct position. 


Once the decree of the High Court had been appealed against, the matter 
became sub judice again and thereafter this Court had seisin of the whole case, 
though for certain purposes, ¢.g., execution, the decree was regarded as final 
and the courts below retained jurisdiction. In Subhanand Chowdhary v. 
Apurba Krishna Mitra, (Case No. 13 of 1939) this Court has held that 
‘the mere fact that the particular statute in respect of which the 
constitutional question was originally raised had been since repealed 
will not put an end to the appeal; and, except on the hypothesis that 
this Court is only a court of error, its power to do justice between ` 
the parties cannot be restricted to cases in which it is able to hold that 
the lower court has gone wrong in its law. The contention that the 
power of a court of appeal is so limited was distinctly negatived in Attorney- 
General v. Birmingham etc., Drainage Board? and Qyailter v. Mapleson®, which are 
referred to in the judgment in Shyamakant Lal v. Rambhajan Singh*. As stated 
in Shyamakant’s case, there is no reason to suppose that the powers of this i 
Court when acting as a court of appeal are less extensive than those of the 
High Courts when hearing an appeal ; and it has been a principle of legislation 
in British India at least from 1861 that a court of appeal shall have the same 
-powers and shall perform as nearly as may be the same duties as are conferred 
and imposed by the Civil Procedure Code on courts of original jurisdiction. 
[See Act No. XXIII of 1861, S. 37 ; Act No. X of 1877, S. 582; Act No. 
XIV of 1882, S. 582; and Act No. V of 1908, S. 107 (2).] The very words 





1. (1912) A.C. 788. 2. (188%) 9 Q.B.D. 672. 
3. (1939) F.C_R. 193 (1939) 2 M.L.J. Supp. 45. i 1 


H LACOHMESHWAR PRASAD 0. KESHWAR LAL. . 61 
Varadachariar, F. 


of O. 58, r. 5 of the Rules of the Supreme Court, on which Bowen, L.J., 
laid stress in Qgilter v. Mapleson at p. 678 and Lord Gorell in Attorney-Gensral v. 
Birmingham etc. Drainage Board, at p. 801, namely that the court of appeal has 
power to make such further or other order as the case may require, have been 
reproduced in O. 41, r. 33, of the Civil Procedure Code of 1908 ; and even 
before the enactment of that Code, the position was explained by Bhashyam 
Iyengar, J., io Arisinama Chariar v. Mangemmal in language which makes it 
clear that the hearing of an appeal is under the processual law of this country 
in the nature of a re-hearing. The Indian Codes have from 1859 conferred 
upon a court of appeal the power given by O. 58, r. 4, R. S. C. to allow 
further evidence to be adduced ; and though the English rule does not in 
terms impose the same limitations on this power as the Indian Codes do, 
these limitations are implied in the reference to “ special grounds ” in the 
English rule and have in effect been insisted on even in England as a matter 
of practice: see Nash v. Rochford R. D. C.* In view of these provisions, it 
seems to me to make no difference that it is not explicitly stated in the Indian 
statutes (as in Order 58, R. S. C.) that an appeal is by way of rehearing. 
It is also on the theory of an appeal being in the nature of a re-hearing that 
the courts in this country have in numerous cases recognised that in moulding 
the relief to be granted in a case on appeal, the court of appeal is entitled to 
take into account even-facts and events which have come into existence, 
after the decree appealed against. I may also refer to Kanakayya v. Janardhana 
Padhi*, where the-law on the point is fully discussed. 


The practice of the Judicial Committee in this respect does not appear 
to have been uniform. In Ponnamma v. Arumogham* Lord Davey, delivering 
the judgment of the Board observed that “ Their Lordships have only to say 
whether that judgment (the judgment of the Supreme Court of Ceylon) was 
right when it was given.” After referring to Qyilter v. Mapleson, His Lordship 
added at p. 3890 : ‘‘ Without limiting the extent of His Majesty’s prerogative 
Their Lordships can safely say that it is not the practice of this Board to 
entertain any other appeal than one strictly so called, in which the question 
is whether the order of the court from which the appeal is brought was right 
on the materials which that court had before it.” In the recent case of 
Mukherjee v. Ram Ratan Kuer*, it would appear from the report of the arguments 
in 6g Indian Appeals that Qwilter v. Mapleson was referred to, and it was 
observed by Lord Thankerton in the course of the argument that the duty 

of a court is to administer the law of the land at the date when the court is 
administering it. ‘This adds significance to the fact that Their Lordships in 
that case did not deal with the judgment of the Patna High Court on its 
merits, but dismissed the appeal on the strength of a provision contained in 
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an enactment which was passed only during the pendency of the appeal 
before His Majesty in Council. In these circumstances I am of opinion 
that we should follow the law as laid down in the latter case. 


If this Court is entitled to act as a court of appeal in the sense above 
explained, Sir Brojendra Mitter did not, in view of the decisions in Quilter v. 
Mapleson and Attorney-General v. Birmingham etc. Drainage Board contend that 
the appellants were not entitled to claim the benefit of S. 7 of the Act of 1939. 
It is therefore unnecessary to’ consider the contention which he raise as to the 
precise character in which the High Court acts when it passes a decree in 
terms of a declaration made by this Court under S. 209 of the Constitution. 
Act. 


Counsel for the appellants argued that in determining the extent of their 
liability for interest under S. 7 of the Act, the maximum payable up to the 
date of the institution of the suit must be held to be only the sums of Rs. 34,492- 
11-6 and Rs. 4,949-8-0,, that is, the sums which have been held to be the 
debts binding on the joint family out of the sums borrowed under the mort- 
gage bonds. This contention is in my opinion untenable. S.7 of the Act 
mentions three limits, (1) the amount of loan advanced ; (2) the amount of 
loan mentioned in the document, and (g) the amount of loan evidenced by 
such document. It is not necessary for the purpose of this case to consider 
what is to happen when the amounts calculated on these several bases differ; 
for it has been found in this case that in respect of both the bonds , the full 
amounts specified therein, viz., Rs. 45,000 and Rs. 15,000, had in fact been 
advanced or were otherwise due. It is again unnecessary to consider the 
situation which might arise if it should be found that part of a loan had been 
advanced for “ illegal ” or “ immoral” purposes in the sense in which those 
expressions are used in the general law of contracts. The finding in the 
present case that out of the sums due under the bonds only Rs. 34,492-11-6 
and Rs. 4,949-8-0 respectively were binding on the joint family does not 
imply that as between the lender and the borrower there was not a valid contr- 
act of loan under which the whole amount could have been recovered from the 
borrower by having recourse to his separate properties, and, if only effective 
steps had been taken during his lifetime, even from his share in the joint 
family property. The appellants are no doubt entitled to rely on the rules of 
the Hindu law and to limit their liability to thé binding portion of the debt ; 
but on that portion interest will be calculated in accordance with the terms of 
the contract, except where the court finds reason to reduce the contract rate. 
If and so far as the appellants claim the benefit of S. 7 of the Act of 1939, the 
limitation on the amount of interest can only be imposed in terms of the 
section and not by reading into it any rule derived from the personal law of the 
parties. 

Dr. Asthana suggested that his contention received some support from 
the decision of this Court in Birendra Prasad Sukul v. Surendra Prasad Sukul, 
case No. 12 of 1939 ; but the facts of that case were quite different. Though 
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the mortgage-bond executed by defendants 1 and 4 in that case purported 
to be for a sum of Rs. 1,00,000, it was found that consideration must have 
passed to the two brothers jointly only to the extent of Rs. 75,000, the balance 
of Rs. 25,000 having gone, ifat all, to the exclusive benefit of the fourth defend- 
ant. The plaintiffs settled their claim against the fourth. defendant and 
sued the first defendant and his sons for recovery of a sixth share of the debt 
which they alleged was due from them. There was in the judgments of the 
courts belgw some reference to family benefit, but that was apparently in 
connection with a plea of tHe first defendant that he had been duped into 
joining in the execution of the mortgage-bond without receiving any benefit 
thereunder. The question of “ family benefit’? under the Hindu law rules 
relating to joint family transactions did not arise in the case, since the first 
defendant was a party to the document, and it was found that his sons had 
not been born at the date of the suit transaction. On these findings, this 
Court held that as the plaintiffs had themselves split up the liability of the 
parties, the case must be dealt with as one in which the loan due to the plaintiffs 
from the first defendant and his sons was only Rs. 12,500, i.e., one-sixth of 
Rs. 75,000. The decision did not purport to deal with a case where out of 
the amount found to have been advanced to the particular debtor only a 
smaller sum was held to have been required for family neceasity, so as to make 
that sum alone recoverable from out of the joint family property of the borrower 
and his sons. 

Out of the items of principal allowed by the High Court in plaintiffs’ 
favour, on their memorandum of objections, exception was taken by the 
appellants here to the allowance of the sum of Rs. 4,805-11-6, a portion of the 
consideration of the first mortgage-bond. They alleged that that sum was 
utilized for the satisfaction of an earlier mortgage for Rs. 6,000, and that a 
portion of the consideration of this earlier bond was in its turn utilized for the 
satisfaction of a debt due to the plaintiffs under three hand-notes executed by 
the first defendant. ‘The trial court had disallowed this item on the ground 
that the moneys borrowed had been taken by the first defendant for the 
purposes of an unnecessary and improper litigation, and that the debt 
‘was to that extent an “ Avyavabarika”’ debt for which the family property 
could not be held liable. The High Court reversed this finding, on the 
ground, that the onus was on thg defendants to prove how much of the moneys 
borrowed under these documents had been used for that litigation and that 
they had adduced no satisfactory reasons. Dr. Asthana contended that in 
coming to this conclusion the High Court had overlooked an admission made 
by the third plaintiff in the witness box to the following effect: “It has been 
correctly put down in the bond for Rs. 6,000 that the three hand-notes mention- 
ed in it were for the expenses of the case.” This general statement carries the 
case no further than the recitals in the bond for Rs. 6,000, because the witness 
only affirmed the correctness of those recitals, and as pointed out in the 
judgment of the High Court, the bond recites not only the expenses of the 
litigation, but also payment of Government revenue and other family expenses 
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as purposes for which moneys were borrowed under the three hand-notes. 
These debts must be treated as “ antecedent debts ” at the date of the mortgage 
for Rs. 6,000, and a fortiori so on the date of the mortgage for Rs. 45,000, and 
a mortgage of the family property to secure their repayment was prima facie 
valid. If the sons and grandsons desired to escape liability for these debts, 
the onus lay upon them to prove that they were “ Avyavaharika ” debts. 


On the conclusions above stated, no interference with the decree of the 
High Court will be necessary so far as the claing under the second mortgage- 
bond is concerned, because the interest calculated in accordance with the 
decree of the: High Court on the sum of Rs. 4,949-8-0 for which alone the 
appellants have been held liable under this bond will not at the date of the 
institution of the suit exceed Rs. 15,000, the amount mentioned in the bond: 
As regards the first mortgage-bond, the amount recoverable by the plaintiffs 
must be calculated on the footing that only a sum of Rs. 45,000 was due for 
interest on April, 16, 1932, the date of the plaint. The appeal is to this 
extent allowed and the case will be remitted to the High Court with a direction 
to pass a revised decree on the above basis. 


It remains to advert to two points of processual law arising out of certain 
defects in the steps taken by the appellants to bring the appeal before this 
Court. The first relates to the need for a separate certificate under O. 45, 
r. 3, C. P. Code, before a‘party can raise before this Court any question besides 
the one covered by the certificate under S. 205 (1) of the Constitution Act. 
As the appellants have failed on the merits in respect of the question of fact 
sought to be raised by them, it is unnecessary to express any opinion in this 
case on this point of processual law. The other question relates to the effect 
of the absence of an order by the High Court (under O. 45, r. 8, Civil Pro- 
cedure Code) declaring the appeal admitted. My learned brother has dis- 
cussed this point at some length ; but as no arguments bearing on this question 
were advanced at the Bar, I shall content myself with a few observations. 

Though the scheme of O. 45, implies that, till the High Court makes 
the order under r. 8, it still retains a measure of control over the proceedings, 
it does not appear to me that such an order is a condition precedent to the 
exercise of jurisdiction by this Cdurt. The collocation of paragraph (a) of 
r.8of O. 45 with paragraphs (b), (c) and (fi), which relate to notice to the 
respondents, transmission of the records and the delivery of a copy of the 
récords to the respondents, is not without significance ; and it certainly cannot 
be said that the steps contemplated by paragraphs (b), (c) and (d) of the rule 
are so vital as to affect the jurisdiction of this Court. In the present case, the 
High Court has, since the order of this Court on the 5th of March, “1939, 
enabled the appellants to have the records printed at Patna and have trans- 
mitted them to this Court ; and presumably copies have been given: to the 
other sidé in due course. The requirements of paragraphs (c) and (d) of 
r. 8 have thus been complied with, and there seems to be no obstacle in the 
way of this Court in disposing of the appeal in due course. : 
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It may be a difficult question on the rules as they stand what the position 
would be if security for costs was not given by the appellants in a case where 
such security is necessary under the rules. It is certainly doubtful if this 
Court has power to dispense with the giving of security in such a case. But 
the rules as to payment of printing deposit, transmission charges, etc., stand 
on a different footing, and if this Court has, as it has already held, power to. 
dispense with or give special directions as to printing and production of the 
records befere this Court, it would be illogical to insist that the High Court 
must pass an order under paragraph (a) of r. 8 of O. 45 which can be 
passed only on- compliance with the directions originally given by the High 
‘Court, which «x Aypothesi have become inoperative because of this Court’s 
directions in the matter. This Court was careful only to excuse the appel- 
lants from the operation of the rule of this Court which fixes sixty days from 
the date of the admission of the apptal by the High Court as the period during’ 
which the appellants should lodge their petition of appeal in this Coutt and 
gave them liberty to furnish copies of the record to this Court on their own 
responsibility. The Court then observed that these particular provisions 
in O. 45 were only procedural provisions and that it was not necessary 
to hold that non-compliance with them in the High Court ousted the juris- 
‘diction of this Court when a certificate under S. 205 (1) of the Constitution 
-Act had once been given. I see no reason now to think otherwise and I am of 
‘opinion that, as between the parties to these proceedings the view already 
‘expressed by the Court is binding. i 

As the appellants have only partly succeeded in their appeal with regard 
to the interest and have failed in their appeal with regard to the principal, 
there need be no order as to costs in this Court. ; 

K.S. — Appeal allowed in part. 
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The United Provinces z * Appellant. 


Mst. Atiqa Begum and others... Respondents. 


the executive orders may have been issued. ; ' 
Sulaiman and Varedacharior, FF. (Guyer, C.F., doubting).—S. 205 of the Government 
of India Act is principally concerned with the determination of constitutiunal questions though 
arising in a litigation between private parties. The Government stands in a peculiar situa- 
tim: it has no doubt pecuniary or proprictary interests in ane sense, but in another aspect 
*Case No. 5 of 1940. 6th December, 1940. 
9 < 


66 THE M. L. J. SUPPLEMENT—THE FEDERAL GOURT OF INDIA. [rgi 


it is also the custodian and the protector of the interests of the public and the question’ of the 
legality of a statute is one in which it hes a special interest. It is undesirable to place the 
Government in the embarrasing position, that while it must deem itelf bound by an opinion 
expressed by the High Court as to the invalidity of a statute, it must find ways of permuading 
private parties formally to file an appeal, if it desires to have the constitutional question brought 
up before the Federal Court. The procedure under S, 21g of the Constitution Act may not 
be found appropriate when the question of the legality of a statute has actually been put in 
issue before a Court of law in a litigation between private parties. Accordingly where either 
the Advocate-General or the Government has been added as a party to the proceedings in the 
High Court, though the private parties do not appeal, the Advocate-General or the Govern 
ment has a right to prefer an appeal to the Federal Court as “any party” pnder 8. 205 
(2) of the Constitution Act the languagé of'which is différent from that of S. 96 of the Civil 

Appeal from a Full Bench judgment* dated 11th March, 1940, of the 
Allahabad High Court (Iqbal Ahmad, Bajpai and Ismail, JJ.) 

Dr. Narain Prasad Asthana, Advocate-General of the U, P. and Si 
Narain Sahat instructed by G. Sahay, Agent, for Appellant. 

P. L. Banerji and Prem Mohanlal Verma instructed by T. K. Prasad, Agent, 
for Respondents, a 

` The Court delivered the following judgments :— _ 

Gwyr, C.7.:—In this case the principal question to be decided is whether 
the Regularization of Remissions Act, 1938 (XIV of 1938), an Act of the 
Legislature of the United Provinces, was within the competence of the Legis- 
lature which enacted it. 

The litigation in which the question has arisen can be briefly described. 
The defendants to the original suit were thekadars, a thekadar being, by statutory 
definition, “a farmer or other lessee of proprietary rights in land, and in 
particular of the right to receive rents or profits ”, with the terms of hig lease 
or theka embodied in a written instrument executed by the landlord. They 
were sued by their lessors for arrears of rent for the year ending June, 1931, 
and the two following years at the rate reserved by the lease, and among 
other defences pleaded that remissions of rent had been ordered by the Local 
Government which ought to be taken into account in calculating the amount 
due. The plaintiffs contended that these remissions were beyond the power 
of the Government to order and that the defendants were not therefore entitled 
to rely upon them. On this issue both the trial judge and the District Judge 
on appeal decided in the defendant’ ‘favour. The plaintiffs then appealed 
to the High Court and during the pendency of the appeal a Division Bench 
of the High Court held in anather case, Muhammad Abdul Quaigim v. Secretary 
of State for India’, that remissions made in pursuance of the Government 
order above referred to had no legal effect. In order to appreciate the legal 
questions involved, it is necessary to refer to certain statutory provisions 
contained in the Agra Tenancy Act, 1926, which at all material times regulated 
the relations between the ‘parties, though it has since been repealed and only 
re-enacted with substantial alterations. ; E 

LL.R. (1940) AN. 455 (F.B.). 
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The purpose of the Act is indicated by its title, “ An act to consolidate 

_and amend the law relating to agricultural tenancies and certain other matters 
in Agra,” and it may be described as a code of landlord and tenant law for 
the province of Agra. At the end of that Part of the Act which dealt with the 
-subject of rent and of the machinery whereby in certain circumstances rent 
might be enhanced or abated, there was a fasciculus of sections entitled ‘“‘Excep- 
tional Provisions”, including three sections which require to be noticed. 
S. 72 empgwered a Court making a decree in a suit for arrears of.rent to 
allow, with the sanction of thé Collector, such remissions from the rent payable 
as might appear to the Court to be just, if the produce of the land had been 
so diminished by drought, hail, deposit of sand or other like calamity during the 
period for which the arrears were claimed that the full amount of reńt payable 
‘by the tenant for that period could not be equitably decreed. The section then 
provided that where rent was thus remitted, the revenue authorities should on 
the report of the Court grant a remission of land revenue in proportion to the 
rent remitted for the corresponding area belonging to the same landlord. S. 73 
dealt with the converse case, and provided that when for any cause the Local 
‘Government, or any authority empowered by it, remitted or suspended for any 
period the whole or any part of the revenue payable in respect of any land, a 
Collector might order that the rents of the tenants should be rémitted 
or suspended “to an amount which shall bear the same proportion 
to the whole of the amount payable in respect of the land as ‘the 
revenue of which the payment has been so remitted or. ` suspended 
bears to the whole of the revenue payable in respect of such land.” By 
S. 74, an order passed under S. 73, was not to be questioned in any civil or 
revenue court, and no suit was to lie for the recovery of any rent of which the 
payment had been thus remitted or suspended. It will be seen therefore that, 
in the first case, the remission or suspension of land revenue followed the remis- 
sion or suspension of rent allowed by the Court and sanctioned by the Collector; 
and that, in the second, remission of rent might be, ordered by the Collector 
only after the Local Government had remitted or suspended the land revenue. 
S. 73 was expressly extended to thskadars by S. 219 of the Act, but not S. 72. 
The reason no doubt was that where the parties -had embodied their contract 
in a formal written instrument, they must in agrecing upon the amount of 
‘rent be assumed to have had in mind the possibility of such occurrences 
as were dealt with in S. 72; but a remission or suspension of land revenue 
under S. 73 would destroy the basis upon which they must necessarily have 
contracted and it would be inequitable if a consequential adjustment were 
not permitted. - 

In 1931, the United Provinces were faced with a catastrophic fall in 
agricultural prices, followed by threats to withhold rent on a large scale. 
Faced ‘with what was clearly a most difficult situation, the Government appears 
to have acted with courage and promptitude. It took the view that the most 
urgent problem was that of rent, and devised a scheme for the systematic 
reduction of rents, varying with the circumstances of the different districts» 
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followed later by consequential adjustments in land revenue. The plans. 
adopted were described in a series of communiques issued from time to time, 
the first being dated April 29, 1931, and the last October, 28, 1932. The 
Government appears to have been well aware of the legal position, for in its 
last communique, a statement on the Report of the Rent and Revenue Com- 
mittee of the Legislative Council, it observed that “ the Governor in Council 
“ . . recognizes that the action which Government were com- 
spelled to le iot year was not covered by any provision in the çxisting law, 
and he is as anxious as. any party that the position should be regularized as 
soon as possible. But owing to the magnitude of the problem the process 
will inevitably take time. The law was not framed to meet such a position 
as has arisen from the recent severe fall in prices.’ The Government, in 
other words, were faced with a problem with which executive governments 
have often to deal ; a grave emergency, threatening public order, and inade- 
‘quate powers for mecting it. In circumstances such as these a government 
has to do the best it can, relying if it exceeds the limit of its powers, upon the 
willingness of the Legislature to indemnify it subsequently; and Legis- 
latures are usually prepared to grant a government absolution, if they are 
satisfied of the gravity of the emergency, of the bona fides of the action taken, 
and of the reasonableness of the measures adopted. A government however 
always runs the risk of the measures which it has taken becoming the subject 
‘of legal proceedings before it has obtained its indemnity, and this is what 
happened in the present case. It is clear that S. 73 of the Act only enabled 
remissions of rent to be ordered, if there had been a prior remission of land 
revenue ; and therefore the orders of the Government on this occasion had 
no legal force or effect and could not be relied upon by any tenant in a suit 
‘by his landlord for the recovery of arrears of rent. The Allahabad High 
Court so decided, as I have already stated ; and it was because of this decision 
that the Government found themselves compelled to invite the Legislature 
to pass the Act which is the subject of the present appeal ; the question is whe- 
ther that Act is effective for the purpose for which it was designed. I think 
it right to observe, in justice to the Government, though the matter does not 
of course affect the legal position, that while no doubt its action exposed it to 
much criticism, a substantial number of landlords were willing to co-operate 
with it'in meeting the emergency. This appears from the communique of 
May rth, 1931, in which the Government recorded its appreciation of the 
spirit shown by a deputation of the Taluqdars of Oudh who had waived their 
legal claims and agreed without condition to remit whatever Government 
considered fair to their tenants ; and also of the generosity with which the Agra 
landlords had shown their willingness to grant remission to a large number of 
cultivators. It is desirable that this should be said, for courts of justice, while 
giving no countenance to the theory that governments are at liberty to break 
‘the law whenever they find it convenient to do so, ought -to abstain from 


‘harsh’ or ungenerous criticism of measures taken in good faith by those who 
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bear the responsibility of govérnment, when suddenly faced with a serious 


and perhaps dangerous situation. 

The Regularization of Remissions Act, 1938, had been passed before the 
present appeal came before the High Court, and when the appellants sought 
to take advantage of it, on the ground that the respondents could no longer 
‘challenge the validity of the remission orders, the latter replied by challenging 
the new Act itself. This point was referred to a Full Bench, which held the 
Act to beebeyond the competency of the, Legislature ‘to enact. The three 
learned Judges who composed the Bench (Iqbal Ahmed, Bajpai and Moham- 
‘mad Ismail, JJ.) all took the view that the Act was contrary to the provisions. 
of S. 292 of the Constitution Act, because it attempted to legislate retros~ 
-pectively ; but Iqbal Ahmad, J., was also of opinion that none of its provisions. 
were with respect to any of the matters set out in List II of the Seventh Schedule 
to the Constitution Act, nor indeed with respect to any of.the matters in 
List III, the Concurrent List. 

` Before the case was heard by the Full Bench, the High Court had caused 
notice to be given to the Advocate-General of the Province, in order that, if 
the United Provinces Government so directed, he might appear and support the 
validity of the Act. The Advocate-General was accordingly heard ; and when, 
after the Full Bench had given judgment, the case came agai before the 
High Court to be finally dealt with, the Government applied to be made a 
‘party to the appeal, in order that (as the application stated) it might have a 
right of appeal to the Federal Court . The application not being opposed, 
the Government was duly made a party ; and its name appeared thereafter 
as respondents on the record, under the style of the United Provinces Govern- 
ment, in addition to those of the plaintiff--appellants and the defendants. 
Tn the final order of the High Court however, admitting the appeal to this 
Court, the parties on the record are described as “ The United Provinces, 
Applicant (sic) to the Federal Court ”, with all the original plaintiffs and 
defendants as respondents. It is in that form that the appeal has now come 
before us. It should be added that the defendants did not enter an appearance 
in this Court and only the United Provinces and the plaintiffs were represented. 
at the hearing. 
‘ In these circumstances counsel for the lessors took a preliminary objection 
and contended in a very able argument that the Advocate-General ought 
not to be heard, because the High Court had no power to make the Province 
a party to the suit and the Province had therefore no right to appeal. He 
put it as a matter of jurisdiction and not merely as a wrongful exercise of 
‘discretion by the High Court. 

The application of thé United Provinces was made under O. I, T. 10 (2) 
of the Civil Procedure’ Code, the material words of which are as follows :— 
‘‘ The Court may at any stage of the proceedings, either upon or without 
the application of either party, and on such terms as may appear to the 
Court to be just, order. . . . . . that the name of any person who 
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ought to have been joined, whether as plaintiff or defendant, or whose presence 
before the Court may be necessary in order to enable the Court effectually 
and completely to adjudicate upon and settle all the questions involved in 
the suit, to be added.” Counsel for the lessors argued that the desire of the 
Province to secure the right of appeal did not make O. 1, r. 10, (2) applicable 
to the case ; but he also based his argument on broader grounds and contend- 
ed that the mere fact that the validity of provincial legislation was being chal- 
lenged was no sufficient reason for making the Province a party to a suit 
between private persons. ° 

I desire to say at the outset that, assuming for the moment that there 
-was jurisdiction to add a party to represent the executive Government of the 
Province that party ought not in my opinion to have been the Province itself. 
It is true that by s. 176 (1), of the Constitution Act a Provincial Govern- 
ment may sue ór be sued by the name of the Province, and may, subject to 
any provisions which may be made by Act of the Federal or the Provincial 
Legislature, sue or be sued in relation to its affairs in the like cases as the 
“Secretary of State in Council might have sued or been sued if the Act had not 
been passed. But it seems to me that where the validity or constitutionality 
of provincial legislation is in issue, and not any matter relating to the pro- 
prietary rights or interests of the Province, it is more convenient and more 
correct that the Advocate-General should represent the executive Govern- 
ment for the time being of the Province. This is the Dominion practice, 
and in my opinion it ought to be followed in India. The Secretary of State 
was first made liable to be sued by S. 65 of the Government of India Act, 
1858, and the same suits and remedies were made available against him 
as had been available against the East India Company. He was no doubt 
substituted for the East India Company after the transfer of all the rights 
of the Company to the Crown, because under the constitutional arrange- 
ments made by the Act of 1858 he had complete control of all the revenues 
of India. But the question of the constitutionality of an Indian statute could 
rarely have arisen before the present Constitution Act, and even more rarely 
still in the case of a provincial statute ; and it seems to me, as I have said, 
that the more convenient course is to confine the operation of S. 176 (1) to 
cases in which the proprietary rights or interests of the Provinces are affected, 
and, if the Government of a Province desires to uphold the validity of a 
provincial Act or to challenge that of a Federal Act, it should direct the Advo- 
cate-General of the Province to intervene on its behalf. 

A number of cases were cited on the true construction of O. 1, r. 10. 
Counsel for the lessors relied principally upon Sri Mahant Prayaga Doss Jee 
Varu v. Board of Commissioners for Hindu Religious Endowments, Madras?, in 
which Srinivasa Ayyangar, J. refused an application by the Secretary of 
State to be added as a party in a case said to involve the question whether 
an Act of the Provincial Legislature was ulira vires. The learned Judge 
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treating the case as one of first impreasion, held that the words “ all the ques- 
tions involved in the suit’ must refer to questions as between the parties to 
the litigation, that neither on principle or authority could the Secretary of 
State be regarded as a necessary or a proper party, and that he ought not 
to be joined as an additional defendant. He concluded his judgment with 
these words :—“ Having regard to the number and variety of legislative 
bodies and authorities in the country at the present day, paramount, imperial, 
local, delegated subordinate, etc., I feel that questions of wlira vires are 
certain to be raised in the Courts in increasingly large numbers of cases 
and I refuse to contemplate with equanimity the prospect of the Secretary 
of State for India being required by every defendant to be made a party in 
every one of them.” ‘This judgment was criticised and dissented from in 
Secretary of State and Others v. Murugesa Mudaliar! by Venkatasubbarao, J., a 
cast in which the plaintiff had brought a suit against a District Board for a 
declaration that he had been duly elected a member of the Board by a resolu- 
tion passed at the meeting of a certain Taluq Board. The Government 
applied to be joined as a defendant, but both plaintiff and defendant opposed 
the application. It was held that since by a local Act Government had 
the power of control over all local boards in the Province and could suspend 
the execution of any resolution (as they had apparently done in the case of 
the Taluq Board), it was a proper party to the suit and ought to be added. 
The learned Judge was of the opinion (which I cannot myself share) that 
Srinivasa Ayyangar, J., had in the earlier judgment ignored the distinction 
made in O. 1, r. 10, between (1) persons who ought to have been joined, 
and (2) persons whose presence is necessary to enable the Court completely 
and effectually to adjudicate upon and settle all the questions involved in the- 
suit, i.e., between necessary parties and proper parties. Basing his opinion 
on earlier English and Indian authorities, he held that the Court was not 
bound to decide a dispute in the absence of persons whom it most vitally 
concerned, and that in the case before him it was the Government who had 
interfered with the alleged right of the plaintiff by suspending the execution 
of the resolution of the Taluq Board. Hence he concluded that the Govern- 
ment was a proper party to the suit. 

It is not clear to me that Srinivasa Ayyangar, J., would have come to a 
conclusion contrary to that of his brother Judge, if the later case had come 
before him ; for different principles appear to be involved in the. two cases, 
The question of the validity of the Act could certainly have been decided 
in the absence of the Secretary of State in the first case, though it might have - 
been convenient to, have him represented before the Court. In the second 
case it was in effect the action.of the Government itself of which the plaintiff 
complained. But it is obvious that in the later case a wider view was taken 
of the powers conferred by O. 1, r. 10, and stress was laid rather upon the 
words “effectually and completely to adjudicate upon and settle all the. 
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questions involved in the suit”? than upon the words ‘necessary to enable 
the Court? which preceded them. The Allahabad High Court appear to 
have gone further in Jaimala Kunwar v. Collector of Saharanpurt and to have 
held that the Court has inherent powers of its own in the matter which are, 
not restricted by O. 1, r. 10; but I should always hesitate to rely on un- 
specified and undefined inherent powers as a justification for any action 
taken, if it is possible to avoid doing so. In any case, the first of the Madras 
decisions. is directly in point in the present case, though the repogt does not 
indicate how the question of ultra vires in fact arose in connection with the 
provincial statute which was under discussion, nor is it easy to see how, 
under the Government of India Act, 1919, and the Devolution Rules, questions 
of ultra vires in the case of provincial statutes could hdve come before the 
Court. The decision in the later case may have been justified on the facts, 
but those facts were very different from those which are now under considera- 
tion. 

Since the new Constitution Act, however, the position with regard to 
the competence of Indian Legislatures, whether the Central Legislature or 
the Legislatures of the Provinces, is completely changed; and the cases 
which have already come before this Court during its brief history show 
the difficulty and complexity of the diputes in which questions of legislative 
competence are involved. `I think that it would be a matter of great regret 
to this Court if in any such case it had not the assistance of the Advocate- 
General of the Province concerned, and this point was not overlooked 
when the Rules of the Court were drafted (ses Federal Court Rules, 
©. 96). But in the absence of such an express rule in the Code 
it is necessary to decide, first, whether the Advocate-General was rightly em- 
powered to intervene as a party on the record, and, secondly, whether in the 
particular circumstances of the present case he has an independent right of' 
appeal. F ' e 

It can but rarely happen in cdses between private persons involving, the 
constitutional validity of a statute, that an Advocate-General is a “necessary” 
party ; and I am not prepared to say without further consideration that he 
is even a “ proper ” party in each and every case. But in a number of cases 
of which the present is an example, the question whether a statute is or is not 
valid involves the question ‘of the scope of the executive authority of the 
Province. The executive authority of a Province vests in the Governor on 
behalf of the Crown, and extends to all matters with respect to which the’ 
Legislature of the Province has power to make laws (S. 49 of the Constitution 
Act.) If then a provincial Act purporting to confer. powers upon the exe- 
cutive is held to be beyond the competence of the Provincial Legislature, 
the scope of the executive authority’ of the Province is theréby declared to be 
more restricted than Legislature and Government had supposed or intended, 
Tf the Act impugned in the present case is held to be invalid, orders issued by- 
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or under the authority of the Provincial Government in the past can. be: 
questionéd in a court of law, and the Government would have no power to 
issue any orders of the kind in the future. It is therefore impossible for a’ 
Court so to decide in litigation between private parties without imposing -a 
hitherto unsuspected restriction upon the powers of the Government ; and it 
does not seem right that this should be done without the Government being a 
party to the proceedings before the Court. In my opinion the Advocate- 
General ofthe Province is a proper party in the sense that without him the 
Court cannot effectually and*completely adjudicate upon and settle all the 
questions involved in the suit. I am not prepared to extend the operation 
of O. 1, r. 10, beyond what is necessary, but it seems to me that to allow the 
Advocate-General to intervene as a party in cases of this kind is for the 
reasons which I have given within this spirit and I think also the letter of 
the rule. 


The Judicial Committee held in Esquimalt and Nanaimo Railway Company 
v. Wilson! that when an action, if successful, will affect the rights claimed 
by the Crown, but the plaintiff has against the Crown no claim to which 
the procedure by petition of right is applicable, the Attorney-General is 
nevertheless a necessary and proper party and may be joined as a defendant 
by the plaintiff. In that case the validity of a Crown grant, and not of a 
statute, was challenged, but I draw attention to the following observations 
of Lord Buckmaster, who delivered the judgment of the Committee :—“‘ It 
is quite true that the title of the Crown to the land in question is not in contro- 
versy, nor is the Crown askéd to do any act or grant any estate or privilege ; 
but in the event of the plaintiffs’ success, the rights existing in the Crown 
and consequent upon the grant to the respondents will cease. If these interests 
lay in a third party, he ought certainly to be added as a defendant and that is 
the best means of testing the necessity of the attendance of the Crown ” (at 
p- 363). Adapting these words, I might say that in the event of the lessors 
succeeding in the present case, certain rights of the Crown, that is, of the 
executive, of the Province will cease to exist, in the sense that they will no 
longer have that extended effect which it was believed that the impugned 
Act had given them. In a recent case in a Canadian Province, Beaukarnois 
L. H. & P. Co. v. Hydro-Electric Power Commission? a local judicature Act had 
provided that no Act of the Provincial Legislature should be adjudged invalid 
in any proceedings until after notice had been given to the Attorney-General 
of Canada and to the Attorney-General of the Province and that the two 
Attorneys-General were entitled as of mght to be heard, notwithstanding 
that the Crown was not a party to the proceedings. ° This enactment was 
held not to preclude the making of the Crown, represented “by the Attorney- 
General, a party to an action, and the Court stating that in cases admitting 
of doubt it was desirable that the Crown should be made æ party, declared 





1. (1920) A.C. 358. , 2. (1937) 3 D.LR. (Ont) at p. 458. 
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the Attorney-General to be a proper, if not a necessary, party to the litigation 
before it. It is not necessary for me to say whether I agree with this more 
general proposition ; I am content to limit my observations to cases where 
to challenge the validity of a statute would, if successful, affect the executive 
authority of the Province. It would no doubt be often, perhaps usually, 
convenient if the Court had the Advocate-General of the Province before it, 
when the validity of a provincial statute is in issue ; and High Courts may 
desire to consider whether they should not frame a rule of theirown upon 
the subject, which will set all doubts at rest. ° 


It seems to me however by no means to follow that, because the Advocate- 
General of the Province has been permitted to be put on the record as an inter- 
vener in the suit, he is also entitled to prefer an independent appeal to this 
Court, in the absence of any appeal by the parties. He has an interest in the 
litigation, it is true but the suit is after all between private parties; and if 
they are content with the decision of tho Court, whether it be in favour of 
the plaintiff or the defendant, it is difficult to see on what principle the Advocate 
Gentral can be held to have a locus standi sufficient to justify an independent 
appeal of his own. If one of the parties appeals, then of course the Advocate- 
General has a right to appear before this Court, since he is an intervener 
in the suit ; but he is a party only in a very special and limited sense. The 
doubts which I have felt on this point are not diminished by a very recent 
decision of ‘the Canadian Supreme Court: Attorney-General of Alberta (Inter- 
venani) v. Kazakswich!. In that case the Supreme Court of Alberta had 
held that a statute under which a husband had been ordered to pay a certain 
sum towards the maintenance of his wife was beyond the competence of the 
Provincial Legislature to enact. The Attorney-General of the Province had 
intervened to uphold the validity of the Act, and special leave to appeal to 
the Supreme Court of Canada had been granted both to the Attorney-General 
and to the wife ; but the wife failed to perfect her appeal. The Supreme 
Court were of opinion that though, on an appeal to the Court by the wife, 
the Attorney-General would in the ordinary course have the right to appear 
in order to support the validity of the Act, he had no status to appeal to the 
Court, s0 long as the wife had not perfected her appeal, and that until she had 
done so the Court had no jurisdiction. This decision seems to me, if I may 
respectfully say so, to be based upon sound principle, and in my opinion 
this Court ought to follow it. There is a significant observation by Lord 
Haldans in John Deere Plow Co. v. Wharton*, that Attorneys-General inter- 
vening in private litigation were only entitled to present their views to the 
Judicial Committee and had no right of reply. If an Attorney-General 
had in such circumstances an independent right of appeal of his own, it is 
difficult to see why he should not be allowed a right of reply like any 
other appellant. 


I 
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I should be disposed to hold therefore in favour of the lessors on: the 
.preliminary point ; but as both my brethren are of a different opinion, I will 
not formally dissent from them. I am very conscious of the difficulty which 
might be caused if the doubts which I have thought it right to express were 
justified, for private persons could by a private settlement of their dispute, 
or even by collusion, prevent a Provincial Government from obtaining a 
decision of the Federal Court én issues of the highest importance. This 
is a matter which might well engage the attention of the Central Legislature, 
who have power under S. 415 of the Constitution Act to make provision 
for conferring on the Federal Court such supplementary powers not inconsis- 
tent with any of the provisions of the Act as may appear necessary or desirable 
to enable the Court more effectively to exercise the jurisdiction conferred 
upon it by or under the Act. 

I now come to the impugned Act itself. The preamble to the Act runs 
as follows: “ Whereas it is necessary to regularise the remissions of rent 
made before the passing of this Act on account of the fall in prices’? : and 
S. 2 then provides that “ notwithstanding anything in the Agra Tenancy 
Act, 1926, or the Oudh Rent Act, 1886, or in any other law for the time being 
in force where rent has been remitted on account of any fall in the price of 
agricultural produce which took place before the commencement of this Act, 
under the order of the Provincial Government or any authority empowered 
‘by it in that behalf, such order, whether passed before or after the commence- 
ment of this Act, shall not be called in question in any civil or revenue court.” 
All three Judges in the High Court have held that these provisions were 
beyond the competence of the United Provinces Legislature by reason of 
S. 292 of the Constitution Act. That section provides that “ notwithstanding 
the repeal by this Act of the Government of India Act” (that is to say, the 
Government of India Act, 1919), “ but subject to the other provisions of 
this Act, all the law in force in British India immediately before the com- 
mencement of Part III of this Act shall continue in force in British India 
until altered or repealed or amended by a competent Legislature or other 
competent authority.” It is said that since these words keep existing British 
Indian Laws in force until they are altered or repealed or amended by com- 
petent authority, it is beyond the powers of any authority, no matter how 
competent otherwise, to legislate with retrospective effect ; because, if they 
do so, they are contravening the provisions of the section which make those 
laws continue in force up to the moment of alteration, repeal or amendment. 
The purpose of S. 292 was clearly to negative the possibility of any existing 
Indian law being held to be no longer in force by reason of the repeal of the 
law which authorized its enactment ; and it is a safeguard usually inserted by 
drafismen in similar circumstances. An analogous provision was included 
in S. 190 of the Government of India Act, 1919, though in that case it took the 
form of a proviso that the repeal of earlier Government of India Acts should 
not affect the validity of any existing law. The Union of South Africa Act, 
1909, 5. 135, is almost identical with S. 292, but a slightly different formula 
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was adopted in the British North America Act, 1867, and in the Common- 
wealth of Australia Constitution Act, 1900. `S. 129 of the former is as follows : 
“ Except as otherwise provided by this Act, all laws in force in Canada, 


Nova Scotia or New Brunswick at the Union. . . . . shall continue in 
Ontario, Quebec, Nova Scotia and New Brunswick respectively as if the 
‘Union had not been made ; subject nevertheless. . . . . tobe repealed, 


‘abolished or altered by the Parliament of Cdnada, or by the Legislature of the 
respective Province, according to the authority of the Parliameng or of that 
Legislature under this Act.” S. 108 of the Australian Act is as follows: 
-“ Every law in force in a Colony which has become or becomes a State, and 
relating to any matter within the powers of the Parliament of the Common- 
wealth shall, subject to this Constitution, continue in force in the State; 
and until provision is made in that behalf by the Parliament of the Common- 
wealth, the Parliament of the State shall have all such powers of alteration or 
repeal in respect of any such law as the Parliament of the Colony had: until 
the Colony became a State.” : 


I pause here to inquire what reason there can have been for Parlament 
to place such a fetter as is suggested upon the powers of the new Indian Legis- 
latures. No such fetter was imposed by S. 130 of the Government of India 
‘Act, 1919, for there is nothing in the words of that section which could by 
any stretch of language be construed as a prohibition of retrospective legis- 
lation. But the suggestion now is that the new Legislatures set up by the Act 
of 1935, which have certainly been given powers no less wide than those of 
their predecessors, have nevertheless had a restriction imposed upon them 
which Parliament admittedly saw no reason to impose at an earlier date. 
I agree that it is not for this Court to speculate upon the reasons which may 
have induced Parliament to legislate in one way rather than another ; but 
when I am told that these novel and unexpected provisions have been enacted 
and:that no apparent reason-can be assigned for them, I am entitled to ask 
whether it is not possible to place a different and more reasonable construction 
upon the language which Parliament has used. It then appears that Parlia- 
ment has used almost identical language when it enacted the consti- 
tution of the Union of South Africa ; and the industry of counsel was unable 
to suggest, nor have I myself been able to discover, that the interpretation 
which commended itself to the High Court of Allahabad has ever been even 
hinted at in any South African Court. The same may be*said of the Canadian 
‘and Australian sections; for though it is true that the wording of those 
sections is a little different, I confess that I can detect no difference in the 
meaning of the language used. 


I find myself unable to agree with the decision of the High Court on this 
point, and it is only out of respect for the three learned Judges who have 
taken a contrary view that I have dealt with the question at any length ; for, 
‘but for their unanimous opinion, I should have thought it scarcely open to 
argument. It must always be remembered that within their own sphere the 
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powers of the Indian Legislatures are as large and ample as those of Parlia- 
ment itself; The Queen v. Burah!; and the burden of proving that they are 
subject to a strange and unusual prohibition against retrospective legislation 
must certainly lie upon those who assert it. I can see nothing in the language 
of S. 292 which suggests any intention on the part of Parliament to make 
them subject to that prohibition, nor, so far as that may be relevant, any 
explanation why Parliament should have desired to doso. The sections in 
the Dominjon Acts to which our attention was called do not seem to have been 
cited to the learned Judges if the High Court ; and I cannot but think that 
their decision might have been different if they had had those sections before 
them. 


Apart however from the above considerations, I doubt whether the 
Regularization of Remissions Act does in fact alter, repeal`or amend any 
existing Indian law. There is nothing in it inconsistent with, or repugnant to, 
the Agra Tenancy Act, 1926. No doubt it adds another case in which a 
tenant may claim the benefit of remissions of rent as against his landlord to 
those already specified in the latter Act, but it appears to me to have succeeded 
in doing so without touching any of the provisions of that Act itself. 

The view that the Regularization of Remissions Act was invalid because 
it was not enacted “ with respect to ” any of the matters enumerated in List IT 
or List IIT of the Seventh Schedule to the Constitution Act, though it was 
strenuously argued in-this Court, only found favour in the High Court with 
Iqbal Ahmad, J., the two other Judges holding that the Act was within items 
Nos. 2 or 21 of List II, or partly within one and partly within the other. These 
two items are as follows :— 

“2. Jurisdiction and powers of all Courts except the Federal Court, 
with respect to any of the matters in this List ; procedure in Rent and Revenue 
Courts.” 

“21. Land, that is to say, rights in or over land, land tenures, including 
the relation of landlord and tenant, and the collection of rents; transfer, 
alienation and devolution of agricultural land ; land improvement and agris 
cultural loans, colonization ; Courts of Wards ; encumbered and attached 
estates ; treasure trove.” 

I am of opinion that in enacting the Act the Legislature has legislated 
with respect to matters covered by item No. 21. 

The subjects dealt with in the three Legislative Lists are not always set 
out with scientific definition. It would be practically impossible for example 
to define each item in the Provincial List in such a way as to make it exclusive 
of every other item in that List, and Parliament seems to have been content 
` to take a number of comprehensive categories and to describe each of them 
by a word of broad and generalimport. In the case of some of these categories, 
such as “ Local Government ”, “ Education”, “ Water ”, “Agriculture ” and 
— eee 

1. (1878) 3 A.C. 889. 
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“ Land ”, the general word is amplified and explained by a number of examples. 
or illustrations, some of which would probably on any construction have been, 
held to fall under the more general word, while the inclusion of others might 

not be so obvious. Thus “Courts of Wards” and “‘treasure-trove’”’ might not 
ordinarily have been regarded as included under “ Land”, if they had not 

been specifically mentioned in item No. 21. . I think however that none of the 

items in the Lists-is to be read in a narrow or restricted sense, and that each 
general word should be held to extend to all ancillary or subsidigry matters 
which can fairly and reasonably be said to be cOmprehended in it. I depre- 
cate any attempt to enumerate in advance all the matters which are to be 
included under any of the more general descriptions ; it will be sufficient 
and much wiser to determine ‘each case as and when it comes before this 

Court. I am moved to make this observation because of a passage in the 
judgment of Iqbal Ahmad, J., in which he says :—“‘By the authority given to 
it to make laws about the “ collection of rents ” the Provincial Legislature is in 
my judgment authorized to provide about payment of rent in cash or in kind ; 
to fix the instalments in which rent is to be collected, to make provision about 

abatement or enhancement of rent, to prescribe the conditions under which 
the rent may be remitted, to regulate the method by which rent is to be 

‘collected and to legislate about kindred matters. The impugned Act however 

is not with respect to any such matter. It is therefore outside the scope of” 
entry 21 of the Provincial List.” I do not know why the learned Judge 

should assume that the list of illustrations which he gives is necessarily exhaus- 
tive. I agree that, if it were, his conclusion might follow logically from his. 
premises ; but such a priori assumptions are a dangerous guide for the cons- 
truing of a statute. : . 

The general descriptive words in item No. 21 include “ the collection 
of rents”; and if a Provincial Legislature can legislate with respect to the 
collection of rents, it must also have power to legislate with respect to any 
limitation on the power of a landlord to collect rents, that is to say, with 
respect to the remission of rents as well as to their collection. Item No. 22 
of the Provincial List is “Forests” ; could it reasonably be argued that the 
power to legislate with respect to forests did not include a power to legislate 
with respect not only to afforestation but also to disafforestation? Item No. 24 
is “ Fisheries ” ; could it reasonably be argued that this only included the 
regulation of fishing itself and did not include the prohibition of fishing alto- 
gether in particular places or at particular times? I have no doubt that 
legislation with respect to the remission of rents is legislation with respect 
to a matter included in item No. 21. 

It is then necessary to inquire whether the impugned Act is an Act with ` 
respect to “ remission of rents ”, for, if it is, it follows from what I have just 
said that it was within the competence of the Provincial Legislature to enact 
it. In my opinion it is such an Act, although -it may also be an Act with 
respect to something else, that is to say, the validation of doubtful executive 
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orders. It does not seem to me necessary to consider what the pith and 
substance of the Act is, to use a now familiar phrase; for that question does not 
arise, unless the Court is inquiring whether a particular Act falls within one 
Legislative List or another. In the present case there is no suggestion of any 
competition between List I and List II, and if the Act does not fall within 
List II, (since no one has suggested that it falls within List ITI), it can only 
be an act with respect to a subject-matter which has been overlooked or 
forgotten, and no Legislature in India could deal with it until the Governor- 
General had exercised his powers under S. 104 of the Constitution Act. The 
validation of doubtful executive acts is not so unusual or extraordinary a 
thing that little surprise would be felt if Parliament had overlooked it, and 
it would take a great deal to persuade me that legislative power for the purpose 
has been denied to every Legislature, including the Central or Federal Legis- 
lature in India. It is true that ‘Validation of executive orders” or any entry 
‘even remotely analogous to it is not to be found in any of the three Lists ; 
but I am clear that legislation for that purpose must necessarily be regarded 
as subsidiary or ancillary to the power of legislating on the particular subjects 
in respect of which the executive orders may have been issued. 

I arrive at the conclusion therefore that the remission of rent is a matter 
covered by item No. 21, that the impugned Act is an Act with respect to the 
remission of rent, and that it was within the competence of the United Pro- 
vinces Legislature to enact it. On this view of the matter, it is not necessary 
to decide whether the Act is also with respect to matters covered by item 
No. 2, that s to say, “ Jurisdiction and powers of the Provincial Courts ” ; 
but if it had been otherwise, I should have been disposed to say that the 
jurisdiction and powers of the Courts are not affected merely because certain 
executive orders are not allowed to be questioned in any Court. If the Act 
had provided, as it well might, cither that these particular orders, if produced 
from the proper custody, should prove themselves, or (if the Act is to be given 
a rather wider interpretation) that they should be conclusively presumed 
to have been lawfully made, then it does not seem to me that any doubt 
‘could have arisen, unless indeed any Act relating to evidence must also be 
held to relate to the jurisdiction and powers of the Courts; but this can 
scarcely be so, in view of item No. 5 in the concurrent List. If on the other 
hand it were to be contended that the impugned Act was an Evidence Act 
and therefore in competition with List III, then I should have no hesitation 
in holding that its pith and substance is rent or remission of rent and not an 
amendment of the law of evidence, and that therefore it still fell within List II, 


Two other points were raised in the course of the argument, but they 
need only be mentioned to be dismissed. There is nothing in the contention 
‘that the Act is void under S. 299 (3) of the Constitution Act, because the 
prior sanction of the Governor had not been obtained to the introduction 
of the Bill, since it is completely disposed of by the provisions of S. 109 (2). 
The contention that the Act bars a civil remedy and therefore conflicts with 
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Ss. 4 and g of the Code of Civil Procedure, a matter falling under List ITI, 
so that by reason of S. 107 (2) of the Constitution Act the assent of the Governors 
General would be required to make an Act passed by a Provincial Legislature 
with respect to it valid, is equally barren of substance. S. 4 of the Code only 
applies “in the absence of any specific provision to the contrary’’ and S. g 
excepts suits which expressly or impliedly are not cognizable by the Courts. 

But, if, as I hold, the Regularization of Remissions Act was not beyond the 
competence of the Legislature to enact, the question still remains what is 
to be the effect of such a decision. The éhekadars, the original defendants, 
entered no appearance in this Court, and the Province was the only appellant. 
The Province was not interested in any way in the original dispute between 
the plaintiffs and the defendants, save to uphold the validity of a particular 
law which had been challenged in the course of the proceedings. It is in 
my opinion impossible for this Court, at the instance of a third party who had 
no direct interest in the original suit, to order the High Court to vary the 
decree which it has given as between plaintiffs and defendants; and the 
difficulties which would arise if any other view were taken lend additional 
force to the doubts which I have already expressed on the right of the Province 
-to appeal at all. I think therefore that the appeal should be dismissed, 
and my brothers concur, though for different reasons. In these circumstances 
it is not necessary for me to express an opinion on two other points which 
were strongly argued before us by counsel for the lessors, that is to say, whether 
the Act ought to be construed as having no application in the case of suits 
pending at the time when it is passed, and whether the provision in it which 
forbids the remissions from being questioned in a court of law has the effect 
of validating them for all purposes, and of preventing any suit for recovery 
of the rent alleged to have been remitted. Many interesting questions of 
law arise in connection with both these points, which might be profitably 
discussed on a more appropriate occasion, but I express no opinion on them. 
now. 

The appeal will be dismissed. There will be no order as to costs. 

Sulaiman, F.:—This is an appeal by the United Provinces which inter- 
vened and were impleaded in the second appeal before the High Court. The 
present suit was instituted on the 5th December, 1934, by two landholders 
for their share of the arrears of ‘rent for the period, 13939-1341 Fasli (1931- 
1934 A.D.), against the defendants who were thékadars (lessees of proprietary 
rights in agricultural lands) under a registered document, dated the 20th 
April, 1928, fixing an annual rent of Rs. 948 and entitling the thekadars to 
make collection of rents from tenants. The defendants claimed a deduction 
om account of remissions of rent which had been ordered. The Assistant 
Collector rejected the plaintiffs’ contention that remissions could not beset off 
under the terms of the thekanama made-a deduction of ‘Rs. 908-8-3 on that 
account in the rent for the years in suit, and allowing for Rs. 105 as remission 
in-revenue decreed the suit in part. On appeal, the District Judge rejected 
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the contention that the scale of remission of rent was excessive and upheld the 
first court’s decree. ’ 

On the 26th September, 1935, the landholders appealed to the High 
Court and in their grounds Nos. 2, 3 and 6 urged that it had not been shown 
that remissions in revenue and rents were made under S. 73 of the Agra 
Tenancy Act (Act III of 1926), and that the decision of the Assistant Collector 
was not final under S. 74 of that Act, which had been misconstrued. 

Anothet suit, which had, been filed by Muhammad Abdul Qaiyum, a 
landholder, in 1935, against the Secretary of State, for a declaration that 
orders for remission of rents previously made were not legally authorized and 
for injunction and damages, came up in appeal before the High Court and 
was disposed of on the 13th May, 1937, Muhammad Abdul Qaiyum v. Secretary 
of State for India». The High Court held that the remissions, not being in 
accordance with S. 79 of the Agra Tenancy Act, were ultra vires and illegal, 
and S. 74 of that Act was not a bar to that suit; but the suit was dismissed 
on the ground that, the then plaintiff should have sued his tenants ignoring 
the remissions. i 

While the appeal in the present appeal was pending in the High Court, 
tbe impugned Act, viz., The U. P. Regularization of Remissions Act (Act 
XIV of 1938) came into force on the 24th September, 1938. The appeal 
came up before a Bench of two Judges who allowed time to the U. P. Advocate- 
General to consult his Government whether they would like to be heard on 
the question of the uliva vires nature of the impugned Act. Later, the question 
of law whether Act XIV of 1938, was or was not inira vires the legislature, was 
referred to a Full Bench of three Judges for an authoritative pronouncement. 
Before the Fall Bench the Advocate-General was allowed to be heard on behalf 
_ of the Government. Although there were differences of opinion on some of 
the points raised in the case, all the three learned Judges ultimately came 
to the conclusion that the Act was wlira vires the legislature. The case then 
went back to the Division Bench. On the 8th April, 1940, an application was 
presented op behalf of the United Provinces Government praying that the 
Government be formally impleaded as a party to the case. The application 
came up for disposal on the gth April, 1940. The Court ordered, “ This 
application is not opposed. Let the United Provinces Government be made 
a party to the appeal.” On the 12th April, 1940, the Division Bench, accepting 
the opinion of the Full Bench, allowed the appeal and decreed the claim to 
the extent of the remissions. On the same date the High Court granted the 
required certificate under S. 205 (1) of the Government of India Act. The 
appeal was finally admitted on the 18th June, 1940. 

Preliminary Objection—-Mr. Peary Lal Banerji has raised a preliminary 
objection to the hearing of the appeal filed by the United Provinces. The 
statement in the order of the High Court that the application was not opposed 
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and the fixing of a date with consent, implied that some Advocate for the 
plaintiffs-appellants was present and did not think it fit tojpppose the application, 
There is no affidavit before us to show that both of the appellants’ Advocates 
were absent, or to show that the Advocate who was present had no authority 
to accept notice. They admittedly appeared at the next hearing. It is, 
however, urged that their acquiescence would at best amount to an admission 
on a point of law that an application for impleading the United Provinces 
Government was not improper, and so there should be no estappel against 
the objection being considered on its merits here. 


S. 107 (2), Civil Procedure Code, confers on an appellate court the same 
power and directs it to perform as nearly as may be, the same duties as are 
conferred on courts of original jurisdiction. Courts of original jurisdiction 
have under O.1, r. 10 (2), Civil Procedure Code, power to order that the 
name of any person who ought to have been joined or whose presence before 
the Court may be necessary in order to enable the court effectually and com- 
pletely to adjudicate upon and settle all the questions involved, be added. A 
person would be a necessary party if he ought to have been joined, that is to 
say, in whose absence no effective decree can be passed at all. He would 
be a proper party to be impleaded if his presence is necessary for an effectual 
or complete adjudication. 


In a suit between a landholder and his tenant, the Provincial Govern- 
ment cannot be considered a necessary party at all, as a proper decree can 
certainly be passed in their absence. But when in such a suit the validity of 
an Act of the Provincial Legislature is in question, the adjudication would 
affect a large section of the public, and the Provincial Government would be 
indirectly interested in such an adjudication. In the present case the Govern- 
ment were interested to this further extent that the effect of the High Court’s. 
tuling would be to nullify certain orders, previously issued by the Government 
the enforceability of which was indirectly att:mpted by the impugned Act. 
Apparently the defendants were too poor to think of preferring an app-al 
to the Federal Court ; and the High Court thought that it would be not only 
convenient but quite fair to make the U. P. Government a respondent to 
enable it to secure a more authoritative pronouncement. As the Act was 


passed during the pendency of the High Court appeal, there was no carliet 
occasion on which tie Government could have been impleaded. 


It is contended before us that the powers of an appellate court are restricted 
within the limits imposed by O. 41, r. 20, and that the same restriction is 
imposed on a court hearing a second ap, eal under O. 42, Civil Procedure 
Code. That rule no doubt permits of making a person respondent, who was 
a party to the suit in the original court, and who has not been made a party 
to the appeal, but is interested in the result of the appeal. Otviously, this 
rule would not apply to the present case. But the language of the rule does 
now sbow that it is exclusive or exhaustive so as to deprive a c vrt of any 
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inherent power which it may possess and can exercise in special circumstances 
and which has been saved by S. 15r, Civil Procedure Code. 

The Allahabad High Court in Jaimala Kunwar v. Collector of Saharanpur! 
referred to some cases where it had been held that there is also an inherent 
jurisdiction to add a new party even outside O. 41, r. 20. There is nothing 
in the case of Shyam Lal Joti Prasad v. Dhanpat Rai; which in any way conflicts 
with this. Unfortunately, the head-note of that case is incomplete. It 
was obviougly not intended to lay down that the appellate court has no power 
to implead a person who was no party to the original suit at all. All that was 
said was that there was no such power under O. 41, r. 20, Civil Procedure 
Code. It was pointed out that S. 107, Civil Procedure Code gives an appellate 
court powers, generally speaking, of the trial court. In that case the District 
Judge had impleaded a new person in the appeal and then set aside the decree 
of the first court and “ remanded the case for retrial.” It was pointed out by 
the High Court that the proper procedure was to remand the case to the first 
court with the direction to impead that person and then to proceed to dispose 
of the case. It would then have been possible for this new party to file his 
written statement upon which the court would be in a position to consider 
whether there should be a trial de novo on all the issues or whether only some 
of the issues should be retried. The order of the District Judge for the trial 
de novo before knowing what pleas the new party would take, was considered 
wrong. It was therefore suggested that the more appropriate course should 
be to direct the court below to implead him and give him an opportunity to 
file a written statement. In the present case the impleading of the United 
Provinces Government necessitated no retrial. Pachkauri Raut v. Ram Khilawan 
Ghaube,® was a peculiar case where a pro forma defendant, who had benefited 
under the first court’s decree, was not impleaded in the first appeal 
by the principal defendants and was sought to be impleaded in the 
second appeal by the same defendants long after limitation had expired. 
The High Court naturally declined to implead him. The earlier cases referred 
to therein, were under the previous Code. I, therefore, find it difficult to 
hold that the High Court had no jurisdiction at all to implead the United 
‘Provinces Government as a party to the appeal, particularly when no objection 
was taken on behalf of the plaintiffs on that occasion. If there were no such 
jurisdiction at all, then the Provincial Government cannot appeal. 

Really, the question before us is not whether the United Provinces Govern- 
ment were rightly impleaded. As regards that point, I myself may prefer a 
different course. The only question that now remains is whether the appeal 
itself is incompetent on the ground that the High Court erred (assuming that 
it did) in impleading the United Provinces Government. If the discretion 
was wrongly exercised, that would be no ground for holding that the appeal 
itself does not lie. S. 205 (2) of the Government of India Act lays down 
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that where the certificate under sub-s. (1) has been given (as it has been 
done in the present case) “‘ any party in the case ” may appeal'to the Federal 
Court, on the ground that any such (constitutional) question, as aforesaid, 
has been wrongly decided. This was not like a case where an Advocate- 
General may be allowed to intervene merely to present before the Court 
the point of view of his Government, if such a duty is assigned to him 
by the Governor under S. 55 (2) of the Act. In such a case he would have 
no independent right of appeal. In India we have a specific provision in 
S. 176 (1) under which a Provincial Governmént can be sued and therefore 
made a party by the name of the Province. Here the High Court by an 
express order brought the United Provinces Government on the record, and 
then made them a party to the appeal, and indeed it did so with the idea that 
that would give to the U. P. Government a right to appeal to the Federal 
Court. It cannot now be said that the U. P. Government were not “ any 
party ” in the appeal. S. 205 does not say any party ‘ directly aggrieved by 
the judgment, decree or the final order ’, much less ‘ directly aggrieved by the 
decree actually passed.’ In the atbair of any such restriction in S. 205 and 
in view of the fact that an appeal lies even on a constitutional question alone 
without raising any other ground, I am unable to hold that the U. P. Govern- 
ment who were a party to the appeal in the High Court have no right of 
appeal at all. Whether, if we allow the appeal, we should direct the High 
Court to exercise powers similar to that given by O. 41, T. 33, Civil Procedure 
Code, so as to vary the decree, would be another matter. 

Several objections were taken to the validity of the impugned Act XIV 
of 1938. These may be classified under three heads :— 

I. The objection, which has been accepted by all the three learned 
Judges, is that the Act is void as it offends against S. ag of the Government of 
India Act. 
` II. The objection, which has been accepted by one of the learned 
Judges and not the other two, is that the Act is invalid because it is not with 
respect to any of the matters enumerated in List IT, entries Nos. 2 and 21, or 
List III, entry No. 4, relied upon by the United Provinces. 

III. The objections, which have been rejected by all the three leica 
Judges, are that— 

7 (a) the Act is void as it offends against S. 299 of the Government of 
India Act; and 

(b) it is void because it is repugnant to the existing S. g of the Code of 
Civil Procedure. 

The respondents have pressed all these before us. 

The last two can be disposed of summarily. 

Section 299 of the Act—The objection taken under S. 299 (3) of the Act 
that previous sanction of the Governor had not been obtained is eee 
met by S. 109 (2), a8 assent was later given to it. 
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Section 9, Civil Procedure Code.—Similarly the objection that the Act bars 
a civil remedy and therefore conflicts with S. g, Civil Procedure Code, has 
ho force. In the first place, even’ if there were repugnancy, the Act would 
under S. 107 (1) be void only to the extent of the repugnancy. S. 9, therefore, 
cannot stand in the way of its applicability to a revenue case. In the second 
place, S. 9 itself contains an exception in favour of suits of which cognizance 
is cither expressly or impliedly barred. S. 4, Civil Procedure Code, also 
contains aesaving clause. Not being repugnant to any of the provisions of 
the Code, the impugned Act does not fall under entries Nos. 4 and 15 of 
List III.” ; 

Section 292 of the Act.—S. 292 of the Government of India Act contains 
a saving clause for the continuance of the existing laws. 

“ Notwithstanding the repeal by this Act of the Government of India Act, but subject 
to the other provisions of this Act, all the law in force in British India immediately before 
the commencement of Part III of this Act shall continue in force in British India until altered 
or repealed or amended by a competent legislature or other competent authority.” 

The- High Court has laid a great emphasis on the use of the expression 
<- + + . . shall continue in force . .-. . until altered or repealed 
or amended.” Iqbal Ahmad, J., has thought that this section is more than a 
. Mere saving or preserving section. Its effect is not merely to declare that the 
repeal will not affect the validity of the existing laws, but it proceeds further 
and enjoins that all the laws shall continue in force until altered, repealed or 
amended. This is thought to imply that the alteration, repeal or amendment 
of any previously existing law cannot be made with a retrospective - effect 
atall. It is suggested that the word “ until ” puts a time limit on the power of 
the legislatures. As regards the plea that the provisions of S. 2 of the impugned 
Act should be upheld so far as they relate to the orders passed after the passing 
of the Act, it has been held that the two portions cannot be separated. 
Bajpai, J., also concurred in holding that S. 292 is mandatory and that the 
law would continue in force until altered, etc., and that as the impugned 
Act had attempted to do something indirectly which it could not do directly, 
this cannot be countenanced. The learned Judge further held that what 
S. 292 says has to be preserved in terms of the section only, and 
not in the manner adopted by the U. P. Legislature. Ismail, J., held that 
as the Agra Tenancy Act, (III of 1926), had been neither repealed nor 
altered at the time the Act was passed, the legislature was not competent 
to nullify the provisions of the subsisting Act. The legislature could not 
take away the rights conferred by the old Act without repealing or altering 
the Act. 


Although there can be no doubt that the main object of enacting S. 292 
was to preserve the enforceability of the then existing laws, the language of 
S. 292 is certainly more emphatic than would have been ordinarily necessary. 
S. 130 of the Government of India Act, 1919, was a similar section couched 
in a simple language : “ This repeal shall not affect the validity of any law, 
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etc., etc.” There is a saving provision in S. 129 of the British North America 
Act, 1867, but the words there are: ‘ All laws in force in Canada, Nova 
Scotia or New Brunswick at the Union. . . . shall continue in Ontario, 
Quebec, Nova Scotia or New Brunswick, as if the Union had not been made ; 
subject nevertheless to be repealed, abolished or altered. . . . .” Simi- 
larly, S. 108 of the Commonwealth of Australia Constitution Act, 1900, ’ 
though embodying a somewhat similar provision, has a different phraseology, 
“Every law . . . shall subject to this Constitution, continue in the 
State, and, until provision is made in that behalf by the Parliament of the 
Commonwealth: the Parliament of the State shall have . . powers 
of alteration and of repeal etc., etc.” No doubt in Canada sad “Australia 
retrospective legislation has been upheld. But in the constitutions of these 
Dominions the language, as already quoted, is not identical with that used in 
S. 292 of the Indian Act. 

The corresponding S. 135 of the Union of South Africa Act, 1909, is, 
however, similar in phraseology to S. 292 of the Government of India Act. 
It says “ Subject to the provisions of this Act, all laws in force : x 
shall continue in force . . . until repealed or amended, etc., etc.” “In 
spite of the departure from the phraseology adopted in the constitutions of 
Canada and Australia, there appear to be no adequate historical grounds for , 
singling out the Union of South Africa for a different treatment. 

There have certainly been several Acts passed by the Union Parliament 
which have a retrospective operation, particularly in the case of Marriage 
Laws. Act No. 20 of 1913, amending the law in force in the several Provinces 
relating to marriage by banns, contained S. 2 which applied to marriages 
solemnized ‘‘ before or after the commencement of this Act.” Similarly, 
S. 2 of Act No. XVII of 1921 provided that any marriage contracted before 
the commencement of that Act, which would have been void or voidable by 
reason of any law repealed by that Act, shall (subject to two conditions) be 
deemed to be as valid as if duly solemnized after the commencement of that 
Act. Again, there have been Acts passed in the Union which came into 
effect by the assent of the Governor-General later than the date from which 
their operation began. Act No. 29 of 1922, relating to the payment of duty 
upon the estates of deceased persons and in respect of successions to inheritances, 
is an instance in point. Our attention has not been drawn to any case where 
the validity of any South African Act, with a retrospective effect, has been 
challenged. The passing of such Acts merely shows the interpretation put 
on S. 129 of the Union Act by the South African Legislature and does not 
take us very far, so long as there is no judicial pronouncement on their validi 

The difference in the language employed in S. 130 of the old Act sid 
S. 292 of the new Act is certainly marked. The former is in a negative form : 

“ Provided that this repeal shall, not affect the validity of any law etc., etc.” 
The latter is in a positive form : ‘‘ Notwithstanding the repeal .......... all 
the law . . . . shall continue in force . . . . until repealed, 
altered, or amended ctc., etc.” The former is a mere saving clause, pure 
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and simple, its effect being to make it clear that the mere repeal of the previous 
Government of India Act shall not ipso facto put an end to the other laws 
previously in force. The latter is a little more than that, inasmuch as it 
affirmatively continues the other laws until such laws are hereafter altered, 
repealed or amended. In the former section, the word “repeal” related 
to the constitutional Acts specified in the Schedule attached. In the latter 
section ““ repealed etc.” refer to the other laws which are not repealed etc., 
by the Gqyernment of India Act, 1935, but may thereafter be repealed etc. 
The effect certainly is that uħtil altered, repealed or amended, such other laws 
do continue in force. The High Court was apparently impressed by the 
obvious departure from the phraseology of the old section 130, as such a 
deliberate change is not ordinarily made without a special significance. 


There is no doubt that the word “until” does ordinarily connote a 
point of time. ‘ Until altered, repealed or amended’ is equivalent to saying 
“until the alteration, repealment or amendment.’ This can have two poasible 
meanings—first, until the date from which the alteration, repealment or 
amendment takes place, and second, the date on which the Act altering or 
repealing or amending the previous law is actually passed or rather when it 
comes into force. If the Act is retrospective, it would obviously operate 
from a date earlier than that on which it comes into force. If the view taken 
in the High Court were to prevail, then no legislation altering, repealing or 
amending the law which was in force when the Government of India Act 
was passed, no matter how long afterwards it comes to be passed, can have any 
retrospective provision so as to effect any transactions prior in time to the 
date when such Act is actually passed. It would follow that not only the 
Provincial Legislature but also the Central Legislature would be debarred 
from giving any retrospective effect, whatsoever, to any Act by which not only 
a previous Act but any other law is altered, repealed or amended. This is a 
drastic consequence which, it is difficult to believe, could have been con- 
templated. As long ago as 1878, their Lordships of the Privy Council in 
The Queen v. Burak’, when speaking of the powers of the Indian Legislature 
remarked : “ when acting within these limits it is not in any sense an agent 
or delegate of the Imperial Parliament, but has, and was intended to have, 
plenary powers of legislation as large and of the same nature as those of 
Parliament itself.” Even though we are not concerned with the wisdom of 
the legislature, one cannot help saying that there appears to be no adequate 
reason why the power to give retrospective effect to a new legislation should be 
curtailed, limited or minimized, particularly when S. 292 applies not only 
to statutory enactments then in force but to all laws, including even. personal 
laws, customary laws and common laws. The suggestion made on behalf 
of the respondents that the idea was not to permit retrospective legislation 
having effect from a date earlier than the coming into force of the Government 
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of India Act when legislative powers of the Centre and the Provinces were 
separately allocated cannot be accepted, because the effect would be not 
only to stop at the year 1937, but to prohibit retrospective legislation right up 
to the date of the passing of any new Act, no matter how long after 1937 
that may happen. If there are two possible interpretations, it is the duty of a 
court to accept that one which is more reasonable, more consistent with 

ordinary practice, and less likely to produce impracticable results. It must, 
therefore, be held that there is nothing in S. 292 of the Government of India 
Act which debars the Central or a Provincial Legislature, which pas altered, 
repealed or amended a previously existing law, from giving the new provision 
a retrospective effect from dates earlier than when the Act is passed. 

One must not, however, overlook the important provision that the pre- 
viously existing law must in any case continue in force, until altered, repealed 
or amended. Unless therefore, there is an Act which actually alters, repeals, 
or amends it, that law must, in view of the provisions of S. 292, continue in 
force and cannot be considered as non-existent. Those provisions not merely 
preserve such laws but keep them in force until actually altered, eRe or 
amended. 

But it is not absolutely necessary that a statute must be repealed br 
express language, ¢.g., shown as repealed in an attached Schedule. Repeal, 
and certainly alteration or amendment, can be effected by necessary impli- 
cation also. When two Acts are clearly inconsistent with or repugnant to 
each other, the former will be deemed to have been impliedly repealed or 

‘amended, as the last expression of the will of the legislature must always 
prevail. But they must really be irreconcilable with each other. Two 
negative enactments need not, however, be contradictory. An earlier statute 
expressed in negative language may be included in or absorbed by a later 
statute expressed in a similar negative language, but with a wider scope. The 
former in such a case would not be repealed, nor even necessarily altered 
by the latter, as they both can stand together, but it can be said to have been 
amended. 


The impugned Act did not in reality repeal, alter or amend the pro- 
visions of the law contained in S. 73 of the Agra Tenancy Act. Indeed that 
was repealed subsequently by Act XVII of 1939.° It therefore stood intact 
in December 1939, by virtue of the provisions of S. 292 of the Government of 
India Act. What the impugned Act attempted to do was to widen the scope 
of S. 74'(1) without embodying anything like the provisions of S. 74 (2), 
which would have destroyed the right to sue. S. 74 (1) of the old U. P. Act 
prevented any order, passed under S. 73, from being questioned. The impugn- 
ed Act attempts to prohibit any order for remission from being questioned, 
without saying any order “under” or “in accordance with” S.73, It 
follows that without altering the substantive law so as to give a Collector 
power to order remission of rent exceeding the remission of revenue in pro- 
portion, it has merely created a further bar which completely restricts a civil 
right to challenge it under S. 9, Civil Procedure Code. Whether valid or 
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invalid on any other ground, it cannot be said to offend against the provisions - 
of S. 292 of the Government of India Act. ~ 

List I, Nos. 2 and 21.—While Iqbal Ahmad, J., has held that the 
subject-matter of the impugned Act does not fall within any of the entries in 
List TI or List III of the Seventh Schedule of the Act, both Bajpai and Ismail, 
Jj., have held that it falls under these two entries. 

It is true that the three Lists even if taken together may not prove to be 
absolutely exhaustive. As legislation can cover a very wide range, it is quite 
possible td conceive of cases which are not comprised in any of the Lists. 
It was with the consciousness of this possibility that provision as to residual 
power of legislation was made in S. 104 which assumes that there may be a 
matter with respect to which a law may be enacted, which is not enumerated 
in the Lists of the Seventh Schedule. But the Lists are so comprehensive 
that apart from Personal Laws it would be only extremely rare cases which 
would not be covered by them at all. 

Entry No. 21 of List IT includes ‘ land, with rights therein, land tenures, 
including the relation of landlord and tenant, and the collection of rents,’ 
besides other categories. This itself has a wide scope. If the impugned 
Act were in pith and substance one for remission of rent, it would be im- 
possible to exclude it from this entry. Entry No. 2 of List If includes juris- 
diction and powers of all courts, with respect to any of the matters in that 
List. Accordingly, entries Nos. 2 and 21 read together would cover any 
restriction that may be imposed on the jurisdiction and powers of courts 
with respect to land, land tenures, relation of landlord and tenant, and col- 
lection of rents. As there is no category in List I or List III which is similar 
to entry No. 21 of List JI, the latter must be given a liberal interpretation so 
as to invest Provincial Legislature with full power to legislate 
with respect to them, so long as such legislation docs not conflict 
with any other provision. I am not prepared to hold that entry No. 21 
must necessarily be confined to substantive provisions and not to procedural 
law. Methods of collection of rent may be a matter of procedure and yet 
fall under this head. Provisions as to registration of leases, functions of special 
officers in fixing rents and giving of certain notices, may well be procedural 
and yet fall within this entry. These are but a few instances. Or the other 
hand, legislation, which affects the jurisdiction and powers of civil or revenue 
courts would come under entry No. 2. Legislation affecting procedure in 
rent and revenue courts would also fall under the same entry. But mere 
procedure in civil courts will be outside those entries, and can only come 
under entry No. 4 of List III. The result is that if the subject-matter is 
within entry No. 21, then restriction on jurisdiction and powers of civil and 
revenue courts with respect to it would also be within the authority of Provincial 
Legislatures. If, however, the matter itself is not within List II, then it 
cannot be brought under entry No. 2 of that List which in express terms refers 
only to matters in that'list.  -- 

Tenancy Law.—The defendants were thekadars holding under a. registered 
lease of proprietary rights, (including a right to receive rents and profits), 
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‘from the landholders for a term of years on a fixed annual rent. The word 
tenant in the Agra Tenancy Act excludes a tiskadar, though certain specified 
provisions relating to tenants, including Ss. 73 and 74, also apply to them. 
(See Chapter XIII of the Agra Tenancy Act,.1926). Outside that Act the 
‘United Provinces Government had no special power to interfere with the 
_agreement between a landholder and his thekadar.’ The landholder would 
_ be entitled to enforce the liability of the thekadar to pay the rent. There 
are provisions for enhancement and abatement of rent, subject to certain 
limitations, but with them the Government were not concerned. There was 
no power, given to the Government themselves to order remission of rent in 
individual cases. Under S. 72, if remission of rent were granted by a court 
on account of drought, hail, deposit of sand-or other like calamity, then pro- 
portionate remission of revenue was to be ordered by the revenue authorities 
subsequently. S. 73 (1) was intended to cover the converse case. When 
for any cause the local Government or any authority empowered by it, had in 
- the first instance “ remitted or suspended” whole or part of revenue, a Collector, 
or if so empowered by Government, a first class Assistant Collector, might 
_ order the remission or suspension of rents to an amount ‘‘ which shall bear 
_ the same proportion to the whole of the rent- payable in respect of the land 
as the revenue of which the payment has been so remitted or suspended.” 
Under Sub-S. (2), where revenue has been wholly or partly “ released, com- 
pounded for or redeemed,” remission or suspension of rent could be ordered by 
such authority and in accordance -with such scale as the local Government 
may by rule-direct. This sub-section did not apply to the case.where revenue 
_ had been “ remitted or suspended.” Sub-S. (3) made this provision applicable 
to a thekadar. S. 74 (1) provided that an order “under Sub-S. (1) or Sub-S. 
(2) of S. 73” shall not be questioned in any civil or revenue court. Sub- 
S. (2) provided that a suit shall not le for the recovery of any rent of which 
the payment has been remitted or suspended “in accordance with the pro- 
visions of S. 73.”? As already mentioned, the High Court in Muhammad 
Abdul Quaiyum’s! case interpreted these two sections as meaning that a civil 
suit would be barred only if the order were in accordance with S. 73, that 
is to say, if the remission ordered by the Gollector were in proportion to the 
_ remission of thé revenue. It further held that the aggrieved landholder could 
gue for arrears of rent ignoring the order of remission, or pay revenue under 
protest and sue the Government for refund under S. 183 of the U. P. Land 
Revenue Act (III of 1gor). 

The Impugned Act—If the Provincial Legislature felt that the sections 
had been wrongly interpreted by the High Court, it was open to it to pass 
a declaratory or explanatory Act, to make its intention clear. Such a legis- 
lation would, of course, have been retrospective in nature, and would have 
nullified the effect of the High Court’s ruling. No such course was followed 
and instead the impugned Act (U. P. Act XIV of 1938) was passed. The 
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preamble stated its object to be to “ regularise ” the remimions of rent made 
“ before ” the passing of that Act, which meant that certain orders already 
passed, which might have been irregular, were to be made regular by this 
Act. But in fact the provisions of S. 2 on the one hand fall short of the object 
by not attempting to validate any invalid orders that might have been passed 
before, and on the other hand they go beyond the preamble by making orders 
passed even after the Act equally unquestionable. They are in the following 
terms : “ Netwithstanding anything in the Agra Tenancy Act, 1926... - 
where rent has been remitted on account of any fall in the price of agricultural 
produce which took place before the commencement of this Act, under the 
order of the Provincial Government or any authority empowered by it in that 
behalf, such order, whether passed before or after the commencement of this 
Act, shall not be called in question in any civil or revenue court.” ‘There are 
two provisoes, the first limiting the amount to what may be ordered in the 
agricultural year in which the Act comes into force, and the other to the 
period of the settlement. The Act was to come into force when notified. 


Interpretation.—The intention of the legislature has to be gathered from 
the language actually employed in the Act. For statutes which confer or 
take away legal rights, whether public or private, or alter the jurisdiction 
of courts of law, express and unambiguous words are necessary. No loopholes 
should be left for escape. The order of remission dealt with by the U. P. 
Act is not one necessarily within the four corners of S. 73, nor is there any 
specific reference to that section. The language actually used can suggest 
that the section was intended to prevent the order of the Provincial Govern- 
ment, or any authority empowered by it in that behalf, from being questioned. 
In the main section, the word order is used only when referring to “ the 
order of the Provincial Government or any authority empowered by it in that 
behalf.” This is followed immediately by the words “such order etc.’ 
The word “such” ordinarily means “ aforementioned.’ The normal cons- 
truction of the section would then imply tbat such order of the Provincial 
Government or any authority empowered by it in that behalf, shall not be 
called in question. A references to S. 73, Sub-S. (2), shows that where revenue 
has been “released, compounded for or redeemed” (‘and not remitted’ 
or ‘suspended’ as under Sub-S. (1)), the local Government can nominate 
an authority and make a rule fixing a scale according to which remission or 
suspension of rent may be ordered. The Government had no power what- 
soever to fix any scale for remission or suspension of rent where revenue had 
been “ remitted or suspended ” under Sub-S. (1). Nor can it itself make 
any order of remissions ; it is the Collector who does so in each case under 
the statutory authority conferred on him by Sub-S. (1). The Government 
can empower an Assistant Collector of the first class to act instead of the 
Collector, but the order of remission made by him also will not be “ under the 
order of the Provincial Government” but under S. 73 (1). It is probable 
that in issuing the notification containing 2 scale of remissions the distinction 
between the two sub-sections was overlooked. At any rate for over seven 
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years no attempt was made to approach the Legislature to validate such 
action. Similarly when the bill was introduced it was assumed that the 
Provincial Government itself could order remissions, and it was on that assump- 
tion that the Legislature proceeded to enact that such an order should not be 
questioned. The words “ under the order of the “ Provincial Government” 
have no meaning so far as S. 73 (1) is concerned. On this interpretation, 
the section would be wholly ineffectual, beacuse in a suit for arrears of rent 
the Jandholder is not challenging the scale which the local Government 
was pleased to lay down, amounting at best “to instructions to Collectors, 
but is challenging the order of the Collector or the Assistant Collector, passed 
under statutory authority, on the ground that it was not in accordance with 
S. 73, his suit not being barred under S. 74. 
A majority of the learned Judges of the High Court have expressed the 
opinion that the real object of the U. P. Act was not what it purports to 
suggest. Iqbal Ahmad, J., has remarked: “ Here again the substance of 
the section, apart from its form, is to regularise and validate irregular and 
invalid orders as to remissions of rent passed by the Provincial Executive. 
There is, therefore, no escape from the conclusion that by the impugned Act 
validity is given to wholly arbitrary and invalid orders already passed or to be 
passed in future by the executive authorities.’ He has again remarked : 
“ Now a scrutiny of the impugned Act as a whole leads to the irresistible 
conclusion that it was designed to, and does in substance, though not in form, 
validate the invalid orders as to remissions passed by the Provincial Ere- 
cutive . - . . ~ In short the impugned Act, though disguised as an 
enactment  BeraiaGue procedure, is, in fact and substance, an enactment 
i regularizing illegal executive orders. It is a disguised and colourable legis- 
lation intended to serve the purpose indicated above, and this is not per- 
masisible.” Bajpai, J., has said: “ The Act pretends to deal with procedure 
only for it attempts to regularize the remissions of rent and says that certain 
orders of the Provincial Government shall not be called in question in any 
civil or revenue court, but this is only a masquerade and the real purport of 

` the Act is to take away the rights of the landlords which were contained 
in Ss. 73 and 74 of the Agra Tenancy Act, as interpreted by this Court in 
Abdul Qaiyum’s! case. I, therefore, feel inclined to hold that the Act does not 
deal merely with matters of procedure but deals with substantive rights as 
as well” Ismail, J., has not expressed any such opinion. 

Past Orders—As regards past orders, S. 2 does not contain any substantive 
provision which would even imply that the orders were in fact valid or were 
being made valid. Nor is there any mention that the liability of the tenant 
to pay the rent remitted has ceased, and the right of the Jandholder to realise 
it has been extinguished. It merely attempts to create a bar against the 
question being agitated in a civil or revenue court. This is quite a different 
thing from a substantive provision validating any order that might have been 
passed in contravention of the provisions-of S. 73 of the Agra Tenancy Act. 

z. ILR. (1988) All. 114. 
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The opening words “ Notwithstanding anything in the Agra Tenancy ‘Act, 
1926 ” do not amount to an alteration, repeal or modification of S. 73 of that 
Act. Indeed, not only was S. 73 not mentioned in this Act as having been 
repealed by it, but was actually repealed later by Act XVII of 1938, which 
came into force in December of that year. It is possible to conceive of cases, 
for example where the whole rent has been paid with mutual consent, where 
the landholder would not stand in need of suing for it, so as to be compelled 
to call in qyestion the order of remission. His right has not been extinguished, 
only his remedy in a court of law is barred. The essence of the landholders’ 
„grievance is that the Government made them give up their rents in part without 
‘in their own turn making compensation to them by giving up a proportionate 
amount of the revenue. The alleged ilegality of the order of remission 
arises from the circumstance that the Provincial Legislature prevents them 
from challenging the illegal action of the Government. 


Future Orders.—The limit to which the past orders of remission had 
gone was perfectly known. But as regards future orders, the scope of S. 2 
is very wide. The Government could up to June, 1939 (and later if the 
notification were delayed) issue any order of remissions that it chose. Such 
an order would be operative irrespective of the extent of the remission, even 
up to the remission of the entire rent, irrespective of the period of remission, 
as it can be continued even up to the expiry of the settlement, and also ir- 
Tespective of the amount of remission of revenue even to the extent of there 
being no remission of revenue at all. If it is a valid Act, it enabled the 
Provincial Government to issue an order directing Collectors to remit to all 
the tenants the whole of the rents for the entire Province for the remainder of 
the period of the settlement, while not remitting any revenue at all. This 
would mean that landholders would be compelled to pay revenues to Govern- 
mtu, although they would be prevented from realizing any rents at all from 
their tenants. For all practical purposes, this would amount to an exliuclion 
of the relation of landlord and tenant for the time being. Such a measure 
is highly inconceivable, and yet it is not beyond all possibility that a Govern- 
ment, bent on abolishing zamindari rights, may resort to it under the authority 
of this section. In spite of the confiscatory powers exercised by the Govern- 
ment, no remedy, whatsoever, would be open to the aggrieved landholders in 
any civil or revenue court to which alone they can have recourse. This section. 
would therefore invest the Provincial Government with full powers to do what 
they like, no matter to what extent the contract between a landholder and his 
lessee is disturbed. Such a drastic interference may well infringe the pro- 
prietary rights possessed by landholders, and may also in an extreme case 
amount to a flagrant breach of the agreement entered into by the Govern- 
ment at the time of the settlement for its duration.’ Of course, no Act can 
be invalidated merely on the ground that it may possibly be abused ; but 
in order to see in which List it falls, its provisions have to be examined in their 
full scope. Me ae 
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“ With respect to’ —The crucial point in this appeal is whether this 
section can be held to be “ with respect to” any of the matters mentioned. 
in entry No. 21 of List II, in particular, land, relation of landlord and tenant, 
and collection of rents. The words “ with respect to” are not necessarily 
the exact equivalent of “ relating to” or “ connected with.” These words 
may not include a case where the subject of legislation is only remotely related 
or very indirectly connected with the matters mentioned in the categorics.. 
An Act may principally be with respect to some other subject and yet it may 
incidentally relate to one under consideration. ‘The mere fact that there is a 
slight, remote or indirect relation or connexion, would not be sufficient to 
answer in the affirmative the question whether it is*with respect to such - 
subject. It is not enough that it should in its working somehow overreach. 
that subject. It has to be seen whether it appertains to such matters subs- 
tantially and directly, and not only whether it would in actual operation 
affect any such matters in an indirect way. Again, a provision of law may 
be partly in one category[and partly outside it. The mere fact that it is 
partly in that category would not suffice-for making it valid if it is ultra vires 
with regard to the other portion. When the question is whether any impugned 
Act is within any ©, the three Lists, or in none at all, it is the duty of courts 
to consider the Act as a whole, and decide whether in pith and substance the 
Act is with’ respect to particular categories or not. This can be inferred 
only from the design and purport of the Act as disclosed ‘by its language and 
the effect whichLit would have in its actual operation. l 

Their Lordships of the Privy Council’ have repeatedly stressed the fact 
that we must look to the pith and substance of the Act in order to ascertain 
its true nature and character. As laid down in Russell v. Qusen!, ‘ The true 
nature and character of the legislation in the particular instance under dis- 
cussion must always be determined, in order to ascertain the class of subject 
to which it really belongs.” 

In Atornsy-Gensral for Canada v. Attorney-Gensral for Ontario?, Lord Atkin 
laid down: ‘‘In other words, Dominion legislation, even though it deals 
with Dominion property,’ may yet be so framed as to invade rights within 
the Province, or encroach upon the classes of subjects which are reserved to 
_ Provincial competence. It is not necessary that it should be a colourable 
device, or a pretence.{ fIf on the true view of the legislation it is found that 
in reality in pith and substance the legislation invades civil rights within 
the Province, or in respect of other classes of subjects otherwise encroaches. 
upon the provincial field, the legislation will be invalid.” As it was found 
that the impugned Act was in pith and substance an Insurance Act affecting 
the civil rights of employers and employed, it was held to be ultra vires. In 
Attorney-General for} British Columbia v. Attorney General for. Canada?, Lord Atkin, 
after pointing out the limitation on the plenary power of the Dominion that 





1. (1882) 7 AC. 829 at pp. 839-840. a. (1937) A.C. 955 at p. 367. 
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Parliament “ shall not in the guise of enacting criminal legislation in truth 
and in substance encroach on any of the classes of subjects enumerated in 
S. 92 ,” though there would be no objection if there were a genuine attempt 
to amend the criminal law, remarked : “‘ In the present case there seems 
to be no reason for supposing that the Dominion are using the criminal law 
as a pretence or pretext, or that the legislature is in pith and substance only 
interfering with civil rights in the Province.” In Atéorney-General Jor British 
Columbia v. Attorney-General for Canada}, Lord Atkin after agreeing with the 
view that the sections said to be severable were in fact incidental and ancillary 
to the main legislation, remarked: “‘as the main legislation is invalid as 
being in pith and substance an encroachment upon the Provincial rights 
the sections referred to must fall with it as being in part merely ancillary to it.” 

In Shamon yv. Lower Mainland Dairy Products Board,* Lord Atkin’s remark 
was quoted : “ It is well established that you are to look at the “ true nature 
and character of the legislation,” Russell v. The Qusen,® ‘ the pith and substance 
of the legislation.’ ® Ses also the Central Provinces Petrol Tax Caset. 

Section 2.—The question raised in Muhammad Abdul Quatyum’s® case was 
not a constitutional one, but merely turned on an interpretation of Ss. 7g 
and 74 of the old Agra Tenancy Act. Its soundness has not been questioned 
before us, and I can only assume that the previous order of remission of rent 
as held therein was ulira vires and ilegal. Had the previous order of remis- 
sion of rent been merely irregular, as not being in strict conformity with the 
existing law, but without any absence of jurisdiction in the authority issuing 
it, for instancé when some mistake in the calculation of the ratio is made or 
there has been any other defect of procedure, then S. 2 of the impugned 
Act would certainly be with respect to “ the collection of rents ”, so far as 

“such orders are concerned, and it would be intra vires. 

If the order of remission, which the impugned Act attempts to make 
unquestionable, was in fact wholly slira vires and totally void, issued by an 
authority not at all competent to do so, with a view nut ouly to benefit the 
tenants but also to protect Government officers against any suit for damages 
that may be brought on account of their illegal orders, or protect the Govern- 
ment in a suit brought against it under S. 183 of the U. P. Land Revenue 
Act (III of 1926), (assuming that the suggestion made in Muhammad Abdul 
Qaiyum’s* case was correct), then the U. P. Act which merely prevents such an 
order from being questioned in a civil or revenue court, would not be so much 
with respect to “collection of rents,” as with respect to “ validating void 
orders.” There is a clear distinction between challenging the legality of an 
order in the sense that for non-compliance with certain provisions of law it is 
invalid or ineffective, and challenging the authority, power or jurisdiction 

‘of the person or body, who issued that order. In the latter case the challenge 
1. (1937) A-C. 377 at p. 389. 2. (1938) A.Q. 708. 
3. (188a) 7 AC 829 
4. (1939) F.G.R. 18: (1939) 1 M.LJ. Supp. 1. 
5. LLR. (1938) Al. 114. i ° 
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is much more than merely calling in question the order itself. It is an asser- 
tion that the act of that authority or body was itself a nullity and no more 
binding than the act of a man in the street. Ifthe U. P. Act, which obviously 
falls. short of validating previous illegal and void orders, is principally for 
preventing illegal orders from being called in question, then it is more subs- 
tantially with respect to validating such illegal orders than with respect to the 
matter to which those orders had originally related. In such a case it would 
not fall solely within the categories "eao of landlord and tenant ” or 
“ collection of rent.” 

Furthermore, the impugned Act is not confined to the orders of remission 
previously passed, but goes further and provides that even all future orders of 
remission, regardless of the fact whether they are or not authorised by any 
law or are contrary to any existing laws, shall be unquestionable. This is. 
inextricably interwoven into the whole scheme so as not to be separable. The 
whale purport of the Act is indirectly to invest the Provincial Government 
with very extensive powers to pass any order of remission which it chooses 
to do even to the extent of stopping all payments of rents. It thus confers 
in an indirect way a wide power on the Government or‘authority empowered 
by it to pass in the future’even arbitrary orders for remission, with or without 
authority, in utter disregard of the existing legislation. Ifa legislature cannot 
itself enact a wholesale deprivation of legal rights, then it cannot by enact- 
ment adopt the device of appointing.an authority invested with such powers. 
What the legislature cannot do directly; it cannot do indirectly. Great Western 
Saddlery Co. v. The King!. But if it can so enact then the possibility of the 
power being abused in future cannot invalidate the Act. See C. P and Berar 
Petrol Tax Case*. It seems to me that S. 2 goes beyond the subject of remis- 
sion of rents. In pith and substance, it is an Act not only with respect to 
“ the relation of landlord and tenant” or the “collection of rents ”, but is 
also with respect to conferring on the Provincial Government very extensive 
powers of interference with the legal rights of landholders in their lands. 
But the category of “land” in entry No. 21 of List II includes “rights in 
and over land ”, and is also within the exclusive authority of the Provincial 
Legislature. Even if by any chance the impugned Act were indirectly with 
respect to assessment of revenue, it will fall within entry No. 39, and be still 
in List II. We are not concerned with any unfairness or injustice of the 
legislation, nor with any injury that may be caused to private rights so long 
as there is authority to pass it. The only protection available, even though 
of a limited character, is that contained in S. 299 (3) of the Government 
of India Act, requiring a previous sanction of the Governor, and if that is 
gone then a representation that assent should be withheld. It would be 
too late to object afterwards. The want of a previous sanction of the Governor 
in the present case is cured by the assent given to the Act subsequently. In 
view of the fresh tenancy legislation that came into effect in the United Pro- 
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vinces later, the present case is probably the last pending case in which this 
difficult point has to be decided. ` f 
"Pending Action.—The learned advocate for the plaintiffs has in the last 
resort sought to support the decree of the High Court on the ground that the 
impugned Act did not apply to the pending action at all. Unfortunately, 
this point was not raised or argued before the High Court, nor is this a consti- 
tutional question. But if we overrule the High Court, we cannot direct dt 
to modify is decree in the light of that Act without disposing of this plea. 
In that case we must either dsk the High Court to do so, or decide the point 
ourselves. Oi: : < 

Undoubtedly, an Act may in its operation be retrospective, and yet the 
extent of its retrospective character need not extend so far as to affect pending 
suits. Courts have undoubtedly leaned very strongly against applying a 
new Act to a pending action, when the language of the statute does not compel 
them todo so. Itis a well recognised rule that statutes should, as far as possible, 
be so interpreted, as not to affect vested rights adversely, particularly when 
they are being litigated. When a statute deprives a person of his right to 
sue or affects the power or jurisdiction of a court in enforcing the law as it 
stands, its retrospective. character must be clearly expressed. Ambiguities 
in it should not be removed by courts, nor gaps filled up in order to widen 
its applicability. It is a well established principle that such statutes must 
be construed strictly, and ‘not given a liberal interpretation. 

In Moon v. Durden}, a new Act (Gaming Act, 1845), which was passed 
while an action was pending, was héld not to be retrospective in its effect 
50 as to defeat that action, even though S. 18 had said, “ no suit shall be brought 
or maintained for recovering money etc.” The alternative “ or maintained ” 
would ordinarily have been held to be applicable to a pending suit. Never- 
theless, Parke B., remarked “‘ It seems a strong thing to hold that the Legis- 
lature could have meant that a party who under a contract made prior to the 
Act had as perfect a title to recover a sum of money as he had to any of his 
personal property, should be totally deprived of it without compensation.” 

_ Similarly in Smiths v. National Union of Operative Plasterers,* S. 4 of the 
Trade Disputes Act, 1906, was ‘interpreted as not preventing a court from 
disposing of an action begun before the passing of that Act, although S. 4 
had enacted : “‘ an action for tort against a trade union shall not be entertained 
by any Court.” Again in Beadling v. Goll?, the Gaming Act, 1922, which 
had repealed a section of an earlier Gaming Act, was held by the Court of 

' Appeal not to operate to put an end to the pending action, even though it 
had enacted that “ no actiom for the recovery of money under the said section 
Shall be entertained by any Court.” In Henshall v. Porter‘, the court went: 
fürtħer and held that the’ Gaming’ Act of 1922 did not prevent the bringing 
of an action under the repealed section of the older Act, even after the date 
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when the repealing Act came into force in respect of a cause of action which. 
had arisen before that date. In Thastlston v. Frewer1, followed in subsequent 
cases, it was held that S. 32 of the Medical Act, 1858, (c. go) did’ not apply: 
to an action for medical services begun before that date, but tried after it, 
although the section had enacted that no person should after the ist January, 
1859, recover any charge for medical treatment unless he shall prove at the trial 
that he was on the Medical Register. f F 

The case of the Colonial Sugar Refining Company v. Iroing*, was pending 
when the Commonwealth of Australia Constitution Act, 1900, came into 
force, under S. 73 of which a decision of a Court of any State, from which an 
appeal would have previously lain to the Queen in Council, became appeal— 
able only to the High Court. At page 372, Lord Macnaghten, while consider- 
ing whether an appeal lay to the Privy Council, laid down the general 
principles applicable to the retrospective character of a legislation and remarked 
“ On the one hand, it was not disputed that if the matter in question be a 
matter of procedure only, the petition is well founded. On the other hand, 
if it be more than a matter of procedure, if it touches a right in existence at 
the passing of the Act, it was conceded that, in accordance with a long line 
of authorities extending from the time of Lord Coke to the present day, the 
appellants would be entitled to succeed. The Judiciary Act is not retrospective 
by express enactment or by necessary intendment.” It was further remarked: 
“ In either case there is an interference with existing rights contrary to the 
well known general principle that statutes are not to be held to act retro 
pectively unless a clear intention to that effect is manifested.” This view- 
was of course followed by a Full Bench of the Allahabad High Court in. 
Ram Singha v. Shankar Dayal’. 

In Khajeh Solehman Quadir v. Salimullah Bahadur‘, their Lordships had to 
consider the effect of The Mussalman Wakf Validating Act (VI of 1913) of 
which the preamble had expressly stated: “ Whereas doubts have arisen 
regarding the validity of wakfs created by persons professing the Mussalman 
faith . . - . -j and whereas it is expedient to remove such doubts”. 
S. 3 said “ It shall be lawful . . . . . to create a wakf etc.” ; and S. 4 
said “No such wakf shall be deemed to be invalid etc.” Their Lordships. 
held that the Act could not be construed as validating deeds executed before- 
its date. In this case the Act had been passed even before the suit had com-- 


ced. 

No doubt in Styamakant Lal v. Rambhajan Singh‘, this Court applied a new- 
Bihar Money-lenders Act (VII of 1939) which came into force after the. 
filing of the appeal. But S. 13 expressly said : “When an application is 
«made before or after the commencement of this Act etc.” Since then S. T 
of the new Act has been consistently applied in all the Bihar cases, even in. 
tS I AAAllMlllllŘaaasasasaaiaiaiħõe 
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‘suits pending in appeal. But here again S. 7 contains the words “in any 
suit brought by a money-lender. . . . before or after the commencement 


of this Act in respect of a loan advanced before or after the commencement of 
this Act or in any appeal or proceedings in revision arising out of such suit, which 
in express terms refer to a pending suit. 
In Mukherjee v. Msi. Ram Ratan Kuer}, the new Bihar Act had express 
` words to the effect that all transactions from 1910 shall be deemed to be valid, 
‘which if applicable to the appeal would take away the appellant’s right al- 
‘together. Their Lordships held that in view of that enactment the appeal 
should not be allowed. . : 


In Quilter v. Mapleson*, a new Act had come into force, S. 14 of which 
made the section applicable to old leases as well, and which clearly deprived 
the landlord of a right to claim forfeiture. In that case the landlord had 
not till then re-entered. The Court of Appeal applied the new Act on the 
ground that appeals had the character of re-hearing and the appellate court 
-could make such order as ought to be made according to the state of things 
at that time. 


As already mentioned, the landholders in‘ the present case ignoring 
the order of remission had claimed the full amount of the arrears of rent from 
the very beginning. Even in the second appeal before the High Court, they 
had challenged the order of remissions of rent in grounds Nos. 2, 3 and 6 of 
their Memorandum of Appeal, several years before the impugned Act came 
into force. They had already called the previous order in question, and 
that plea was already before the High Court for consideration. The legis- 
lature was presumably aware of the previous decision in Muhammad Abdul 
Qyatyum’s* case and must also have been aware that numerous other suits 
for arrears of rent must be pending. And yet no express words were put in 
the impugned Act to show that it should apply to all actions pending in 
appeal. Further, the provision that no such order shall be called in question 
has a certain amount of ambiguity in it and leaves it doubtful whether only 
the parties are prevented from ‘questioning the order or even the court is 
debarred from ignoring it as having been issued by an unauthorised body, 
and enforcing the law that has not been repealed or amended by the U. P. 
Act. Of course, no such bar would exist against the Federal Court; but 
in declaring what decree should be passed by the High Court it cannot ignore 
such a bar if it exists. In view of the trend of judicial decisions already 
referred to, I am of the opinion that the impugned Act was not applicable to 
the appeal pending before the High Court. The decree of the High Court 
must, therefore, stand and this appeal should be dismissed. 

Varadachariar, 7.—The constitutional question arising for decision in 
this appeal relates to the validity of the Regularization of Remissions Act 
a ee 
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(XIV of 1938) passed by the Legislature of the United Provinces. A Full 
Bench of the Allahabad High Court held the Act to be xlira vires that Legis- 
lature. All the three learned Judges who constituted the Full Bench were- 
of the opinion that as the Act attempted to legislate with respect to a period. 
anterior to the date of its enactment, a period during which another valid 
Act was in force, it contravened the provisions of S. 292 of the Constitution 
Act. One of the learned Judges (Iqbal Ahmad, J.) based his conclusion on 
an additional ground, viz., that the impugned legislation was not one made 
“with respect to any of the matters enumeratefl in List II” of the Seventh 
‘ Schedule to the Constitution Act nor even one with respect to one of those 
enumerated in the third List. The circumstances that led up to the impugned 
legislation and to the attack on its legality have been stated in the judgments 
just delivered. Reference has also there been‘ made to the stage at which 
the Government of the United Provinces came to’ be impleaded as a party 
to this litigation and to the fact that this appeal has been preferred not by the 
original defendant but by the Government of the United Provinces. 

At the hearing of this appeal, the learned counsel ‘for the plaintiffs- 
respondents took a preliminary objection to the maintainability of the appeal 
by the Government of the United Provinces. He contended that there 
was no decree in this case against that Government, that the Government 
was not aggrieved or affected by the decree of the High Court and that it 
accordingly had no locus standi to prefer the appeal. Though S. 205 of the 
Constitution Act provides in general terms that “ any party” in the case 
may appeal to the Federal Court, the learned counsel maintained that these 
general words must be limited in the manner in which S. 96 Civil Procedure 
Code has been limited and he argued that the mere fact that the United 
Provinces Government had been formally impleaded as a party in the second 
appeal would not give it a right to appeal to this Court. He further said that 
where a person who ought not to have been impleaded had been improperly 
added as a party by the court such person should not be regarded as a party, 
competent to prefer an appeal and he insisted that on the admitted facts of 

- the case the order of the High Court impleading the United Provinces Govern- 
ment as a party to the second appeal should be held to be unwarranted and. 
without jurisdiction. In support of his contention that the United Provinces 
Government should not have been added as a party, he relied on the obser- 
vations of a learned Judge of the Madras High Court in Sri Mahant Prayaga 
Doss v. Board of Commissioners for Hindu Religious Endowments, Madras, * and 
of the Court of Appeal in England in Moser v. Marsden*.’ He invited attention 
to the fact that even the allegations made in support of the petition filed 
in the High Court to join the United Provinces Government as a party did 
not attempt to bring the case within O. I, r. I0, Civil Procedure Code or 
suggest that the Government was at a least a “proper ” (if not “ necessary y} 
party to the proceeding and he contended that the alleged desire or intention 
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of the Government to take the case on appeal to the Federal Court which 
was all that was set out in the petition was no ground for impleading it as a 
party. The learned Advocate-General of the United Provinces relied on 
the circumstance that his petition was not opposed before the High Court ; 
to this, the learned counsel for the plaintiffs replied that even if the absence 
of opposition should be held to amount to consent, such consent could not 
cure a defect of jurisdiction and that such consent would not in any event 
give the United Provinces Government a right of appeal which it did not 
otherwise possess. . 

I am free to admit the force of some of these contentions. The cir- 
cumstance that some of the observations in Sri Mahani Prayaga Doss v. Board 
of Commissioners for Hindu Religious Endowments, Madras! have been doubted 
by another learned Judge of the same court in Secretary of State v. Murugesa 
Mudaliar*, does not seem to me to carry Dr. Asthana very far. Again, it is 
true that in Jaimala Kunwar v. Collector of Saharanpwr*, the court observed 
that the power to add parties had not always been limited to cases falling 
within the language of O. 1, r. 10, Civil Procedure Code ; but an examination 
of the facts of that case and of the decisions referred to in that judgment will 
show that in these cases, the person added was not really a third party but 
one who on some, recognised principle would be bound by the result of the 
litigation. In Moser v. Marsdsn*, the Court of Appeal (in reversal of the 
Trial Court’s order) dismissed the application of the third party, even while 
recognising that that party might be “ indirectly ” affected by the result of 
the case. The allegation made in support of the petition in that case was 
that the defendant on record “will not contest the case properly’ and yet 
Kay, L.J., was content to answer “ we cannot help that.” It however appears 
to me that in a case like the present, it will not be right to regard the State as 
standing for all purposes on the same footing as a private third party. Its 
. character as the guardian of the public interests cannot be ignored and it 
will not be right to limit its interest in a litigation strictly to cases in which 
its pecuniary or proprietary interests or the interests of the public revenue 
are involved. 

In most of the Indian decisions bearing on the question of joinder of 
parties, the discussion has had to proceed within the limits imposed by the 
language of the relevant statutory provisions which were in the main in- 
tended to deal with private parties. The position of the King as parens patrias 
has long been recognised in this country ; but the extent to which the King’s 
law officer is entitled to initiate or intervene in proceedings in courts “ to see 
that justice is done to every part of the King’s subjects ” (as it is expressed in 
the old English authorities) has never been clearly or sufficiently defined. 
As early as in 53, Geo. III, Chap. 155, provision was made authorising the 
` Advocate-General in this country to take such proceedings as His Majesty’s 
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Attorney-General may take in the Courts of Equity in England (S. 111). 
This section was at one time interpreted by the Supreme Court in Madras 
as authorising the Advocate-General to represent the Crown only in cases 
involving the pecuniary interests of the Crown. But this narrow inter- 
pretation was not endorsed by the Judicial Committee (See Attorney-General v. 
Brodis,! a case relating to a charity). The section was reproduced in succes- 
sive Government of India Acts up to 1919 (see S. 114 of the Government of 
India Act of 1919) ; but in the Act of 1935 neither S. 16 nor S. 54 follows the 
same lines. Barring Ss. g1 and 92 of the Civil Pfocedure Code of 1908 relating 
to public nuisances and charities and special provisions like S. 26 of the 
Patents and Designs Act, 1911, and S. 99 of the Lunacy Act, 1912, there are 
at present no specific provisions in the Indian Statute book empowering the 
Advocate-General to institute or intervene in any proceedings in the civil 
courts. And it cannot even be said that a well-defined course of practice 
has grown up as to the cases or circumstances in which the Advocate-General 
is entitled to intervene or to be impleaded as a party, apart from his represent- 
ing the Crown or the Secretary of State in suits in which either the Crown 
or the Secretary of State happens to be a party. Even in England, the dis- 
tinction between cases in which the Attorney-General figures as a party and 
cases in which he only intervenes or is merely heard does not appear to be 
very clearly marked. The Indian procedure code does not contemplate 
the Advocate-General ‘‘ intervening” without himself or the Secretary of 
State being a party to the suit. The result is that even in proceedings 
similar to those in which the Attorney-General will merely intervene, according 
to the English or the Dominion practice, the same result has to be attained 
in this country by impleading the Government as a party. The new Consti- 
tution Act (taken with the adaptation of S. 79 of the Civil Procedure Code) 
has introduced a further complication as a result of the provision that: in 
suits by or against the Crown, the Governor-General should be named as the | 
plaintiff or the defendant in certain cases, that in certain other cases the 
Provinces should be so named, and that in a third group of cases the Secretary 
of State’s name should be stated. But in whatever form the cause title may 
run, the theory is that the Crown is the party.. It may be added that even 
when the Attorney-General figures as the party in England the theory is 
that the Crown is a party to the litigation through him [see Attorney-General v. 
Logan*, and Attorney-General v. Cockermouth Local Board*]. Such being the 
state of the law and of precedents as to the position of the Government in 
this country or the Advocate-General in relation to proceedings in courts, 
it seems to me that when a question like the present one is raised, it must be 
decided on broad grounds of justice and convenience and not merely as turning 
on the interpretation of a particular rule in the Civil Procedure Code. 
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If the practice in England is to be treated as affording any guidance 
here, it may be useful to refer to two instances. In Ellis v, Duke of Bedford", 
the Court of Appeal directed the Attorney-General to be added as a party 
defendant to an action in which certain plaintiffs sued on behalf of themselves 
and of other growers of fruit, flowers, vegetables, etc., to enforce certain pre- 
ferential rights to stand in the Covent Garden market. The Lord of the 
market was the sole original defendant. The action did not relate to a 
charity nor glid it arise out of a public nuisance. The Court of Appeal never- 
theless held that the Attorney-General must be before the Court “ to represent 
the public as against the alleged preferential rights of the growers.” This 
direction was referred to with approval by the Judicial Committee in Esquimalt 
and Nanaimo Rly. Co. v. Wilson*. In In re Chamberlain’s Settlement’, P.O. Law- 
rence, J., directed the addition of the Attorney-General as a party to a pro- 
ceeding in which the point for decision was whether a tenant for life had 
forfeited his interests under a particular settlement by reason of his having 
become a “German National” within the meaning of the Peace Treaty Order 
of 1919. The tenant for life objected to the addition of the Attorngy-General, 
but the learned Judge overruled the objection, not merely on the ground that 
the interpretation of the Treaty was a matter which concerned the Crown 
but also on the ground that the question raised was one “which may affect a 
large section of the British public.” I find it difficult to say whether and if so 
how the same course could have been adopted by a court governed by the 
Civil Procedure Code in this country and whether according to the processual 
law obtaining in this country the Government or the Advocate-General will 
be the property party to be impleaded, if the principle of the above decision 
is to be followed here. A decision of a learned Judge of the Calcutta High 
Court seems apposite here. In In the goods of Bholanath Pal, deceased*, the Advo- 
cate-General sought to intervene on behalf of the Secretary of State in a Suc- 
cession Certificate Proceeding with a view to contend that the High Court on 
its original side could only grant letters of administration but not a succession 
certificate. It is possible to suggest that the interests of Government revenue 
were concerned here, because on the issue of letters of administration succes- 
sion duty might be payable on the, whole estate whereas a succession certificate 
could be limited to particular debts and the duty payable to Government 
correspondingly reduced. But the learned Judge (Remfry, J.) did not merely 
hear the Advocate-General on the question of jurisdiction or court fee, but 
added the Secretary of State as a party. The very circumstance that in 
the present case the High Court thought it proper to issue notice to the Pro- 
vincial Government involves a‘recognition of the fact that the Government 
was interested in the question raised—presumably as representing the large 
class of subjects for whose benefit the Act was intended—though its interest 
may be limited to the general question, viz., the validity of the enactment. 





1. (1899) 1 Ch. 494. g. (1920) A.C. 358. 7 
3- (1921) a Ch. 533. , 4- (1930) I.L.R. 58 Cal. 8or. 


104 THE M. L. J. SUPPLEMENT—THE’ FEDERAL COURT OF INDIA. [1941 


Varadachariar, F. 


There was also the fact that the remission whose legality was in question 
had been granted under the orders of the Provincial Government. 

It is not however necessary for me to consider at this stage what this 
Court should do if it had in the first instance to deal with the application made 
by the United Provinces Government to the High Court in this case; nor 
does it seem to me useful to speculate what the High Court itself would have 
done if the application of the United Provinces Government to be joined 
as a party had been opposed by the plaintiffs., I am not prepared to go so 
far as to ignore the fact that the High Court has impleaded the United Pro- 
vinces Government and that this course has been adopted with the consent 
(express or implied) of the plaintiffs. In my opinion, there is no case here 
of a defect of jurisdiction in the sense in which it is said that consent cannot 
cure a defect of jurisdiction. It is true thatin Moser v. Marsden1, Lindley, L.J., 
observed that the question was not one of “ discretion but of jurisdiction.” 
But as the antithesis shows, the learned L.J., apparently had in mind the 
difference between the decision of the question of joinder on the interpretation 
of a rule of law and a direction given by the lower court in the exercise of its 
discretion, because in the latter case the Court of Appeal would generally 
be reluctant to interfere. It may even be regarded as a case of excess of 
jurisdiction within the meaning of S. 115 of the Civil Procedure Code, but 
that will not make the order void in the sense that it may be ignored or treated 
as if it had never been passed. In Sri Mahant Prayaga Doss v. Board of Com- 
missioners for Hindu Religious Endowments, Madras? the learned Judge intimated 
that but for the opposition of the plaintiff he might have directed the addition 
of the Secretary of State as a party. 

To the suggestion that the expression “any party” in S. 205 (2) of 
the Constitution Act must be limited on the lines on which the generality of 
the language of S. 96, Civil Procedure Code, has been limited by decisions, 
the answer is furnished by the difference in language between the two pro- 
visions. S. 96, Civil Procedure Code, does not in terms say who is entitled 
to prefer an appeal. But according to the Code it is the “ decree ” that has 
to be. appealed against. The decisions have therefore laid it down as a matter 
of inference that a party adversely affected by the decree is the only person entitled 
to appeal. It was however realised that a rule so limited might cause hardship 
in some cases. An extension was therefore made by conceding a right of 
appeal to a party who might be bound by a finding in the judgment, though 
there was no decree against him (see the cases reviewed in Harachandra Das 
v. Bholanath Das*). S. 205, of the Constitution Act provides for an appeal 
“from any judgment, decree or final order”’—an expression which has 
received varying interpretations—and sub-section (2) of the section enacts 
that “ any party in the case may appeal.” Why should this express provision 
be qualified by adding the words if adversely affected by the decree? It may be 
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taken as a matter of “ common sense that there can and will be no appeal 
when there is nothing to appeal about” [See Golder v. Sahat]. But why 
limit the grievance to a grievance about the decree? Even en the footing 
that the general language of S. 205 (2) may or must be limited in some 
manner, it seems to me that its scope ought not to be unduly narrowed so 
far as the Government (whether Central or Provincial) in this country is 
concerned, ‘The section is principally concerned with the determination of 
constitutional questions though arising in a litigation between private parties. 
The Government stands in # peculiar situation: it has no doubt pecuniary 
or proprietary interests in one sense, but in another aspect it is also the custodian 
and the protector of the interests of the public ; and the question of the legality 
of a statute is one in which it has a special interest. It is in view of this con- 
sideration that this Court bas in O. 36 of its Rules provided for notice 
of any proceedings being given to the Advocate-General of India or to the 
Advocates-General of the Provinces and for applications being made by them 
to be heard in any proceedings before this Court. Both on principle and as 
a matter of expediency, it seems to me very undesirable to place the Govern- 
ment in this embarrassing position, that while it must deem itself bound 
by an opinion expressed by the High Court as to the invalidity of a statute, 
it must find ways of persuading private parties formally to file an appeal, 
if it desires to have the constitutional question brought up before this Court. 
The procedure under S. 213 of the Constitution Act may not be found appro- 
priate when the question of the legality of a statute has actually been put in 
issue before a court of law in a litigation between private parties. 


I have already stated that the Indian Civil Procedure Code does not 
contemplate an “intervention” by the Advocate-General as distinguished 
from an addition of the Advocate-General or the Government as a party. 
When cither of them has been impleaded as a party with a view to give them 
a hearing, it seems to me that the Cour} would fail to give full effect to the 
language of S. 205 (2) of the Constitution Act if it should hold that notwith- 
standing such joinder as a party, the Advocate-General or the Government 
had no right to prefer an appeal. In proceedings relating to charities, it 
bas been held that where the Advocate-General is a party, he is the proper 
person to appeal against an adverse judgment [See Jan Mahomed v. Syed Nurudin® 
following Attorney-General v. Wright®, sce also In re Rat Rukhia Bait, where the 
learned Judges took the additional ground that the beneficiary, though he 
was heard by counsel, was not to be treated as a party.) I sce no reason 
why the principle should be different in a case like the present. Neither 
in the one case nor in the other has the Advocate-General or the Crown or 
the State any pecuniary or proprietary interest if that is to be the sole test. 
The right of appeal being a creature of the statute, the right of one who is 
within the terms of the statute cannot, it seems to me, reasonably be denied. 
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for Alberta (Intervenant) v. Kazakewich*, referred to in my Lord’s judgment is 
very brief and it does not appear whether the decision was based on the 
language of any statute and if so what’that language was. For the reasons 
set forth above, I would overrule the preliminary objection. 

There is another aspect of the case which also deserves consideration in 
this connection. The application filed by the United Provinces Government 
in the High Court put the plaintiffs on notice that that Government sought 
to come in as a party for the very purpose of placing itself in a position to prefer 
an appeal to this Court. If the plaintiffs had opposed the petition, the 
Government might have taken steps to ensure that an appeal was formally 
lodged by the original contesting defendant. This opportunity has now 
been lost to that Government and this is in a large measure attributable to 
the attitude taken by the plaintiffs towards the application in the High Court. 
‘This may not create an estoppel nor suffice to confer on the Government a 
right of appeal which it would not otherwise possess. But if the Govern- 
ment can bring itself within the letter of the law, one need not hesitate to 
uphold its right to prefer an appeal in such circumstances. 

Proceeding now to the question of the invalidity of the impugned Act, 
it will be convenient to take up first the ground on which all the learned Judges 
of the Full Bench of the High Court agreed, namely, the objection based on 
S. 292 of the Constitution Act. As I understand the argument, this objection 
interprets S. 292 not merely as enacting that the law in force in British India 
immediately before the commencement of Part III of the Constitution Act 
shall continue in force notwithstanding the repeal of the earlier Government 
of India Act, but as also fixing a time-limit up to which the operation of such 
daw should not be disturbed by anything contained in any enactment that 
may come to be passed by any of the legislatures in British India. It was 
conceded before us and it was recognised before the High Court that a pro- 
vision like S. 292 is usually inserted in similar Acts, to indicate that the repeal 
of the parent Act shall not be deemed to have repealed all the laws passed 
under that Act. (Compare S. 108 of the Commonwealth of Australia Consti- 

tution Act, S. 129 of the British North America Act and S. 195 of the Union 
of South Africa Act). But laying special stress on the words “ until altered 
or. repealed or amended ” the learned counsel for the plaintiffs desired to 
read S. 292 as containing a direction by Parliament that the law then in 
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force must in any event continue up to a specified date, namely, the date of 
its alteration, repeal or amendment by a later Act of the Legislatures in India; 
and, it was sought to be inferred therefrom that no later Act of such Legislatures 
can by words of retrospective operation ante-date its effect so as to affect 
rights acquired under a previous law down to the date of the new legislation. 
At one stage the learned counsel for the plaintiffs even went so far as to suggest 
that the Legislatures in India had been deprived by this provision of the 
power of enacting at any tims laws with retrospective effect, or they were at 
least incompetent to extend ‘the retrospective operation of their enactments 
to a period anterior to the 1st of April, 1937, when the Constitution Act came 
into operation in the provinces. These arguments were however not per- 
sisted in, when it was pointed out that the Indian Legislatures were, within. 
the statutory limits assigned to them, bodies possessing plenary powers [See 
The Qyesn v. Burah 1, Hodge v. The Queen’, and Croft v. Dunphy*] and that 
whatever might be the objection on grounds of reasonableness or expediency 
to retrospective legislation, there was nothing in S. 292 to deprive the Indian 
Legislatures of this particular incident of plenary legislative powcr. [Gom- 
pare Phillips v. Eyre*, relating to an Act of the Jamaica Legislature ; and 
Ths King v. Kidman®, relating to an Act of the Commonwealth Parliament in 
Australia.] The objection was then limited to the power of the legislature 
to give retrospective operation to an enactment when, by so doing, it would 
prevent a law in existence at the date of the commencement of Part III of 
the Constitution Act from having its full effect up to the date of the repealing 
or amending Act. It was pointed out that the language employed in S. 292 
of the Constitution Act was not identical with that to be found in the cor- 
responding provisions in the British North America Act or in the Common- 
wealth of Australia Act. But it would appear that this language is so similar 
to that found in S.-135 of the Unidn of South Africa Act as to suggest that 
it might have been taken from it. The reason for a provision like that con- 
tained in S. 292 being the one already stated, it does not seem to me neces- 
sary or proper to lay undue stress on the word “ until”? used in S. 292 and 
hold that the policy of this provision is different from that underlying similar 
provisions in the other constitution Acts above referred to. I see no justification 
for drawing a distinction between the statement ,that the previous law 
shall continue in force subject to repeal or amendment by later legislation 
and the statement that it shall continue in force until repealed or amended 
by later legislation. That Parliament might have had some reason or motive 
for denying to the Indian Legislatures the power of retrospective legislation 
with reference to pre-existing laws seems to me to rest on mere speculation 
and is not a fair inference from the language used in the section. 

- In the judgments delivered by the learned Judges of the Full Bench 
of the Allahabad High Court, I find it stated in some places that S. 2 of the. 
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impugned Act in effect repealed S. 73 of the Act of 1926 with retrospective 
effect or that the provisions of the two Acts were diametrically opposed to 
each other. With all respect, I find some difficulty in following this view. 
It is true that the remission which the impugned Act sought to regularise 
was not one made in conformity with the provisions of S. 79 of the Act of 1926. 
But such regularisation would only mean the addition of a new head of remission ; 
it May amount to an alteration or amendment of the old Act, but will not 
necessarily involve a repeal of S. 73 of that Act. The co-existence of two 
kinds of remission given for different reasons*is not inconceivable or im- 
possible. It can of course be said that the impugned Act retrospectively 
deprived landlords of a share of the rent to which they had already acquired 
a right. But if on general principles a Legislature has ordinarily power— 
for reasons which it is not open to the court to investigate—to enact measures 
which by retrospective operation may deprive some subjects of vested rights, 
I sce no sufficient reason for treating the present case as standing on‘any special 
footing. In this view, it will follow that there is no reason for saying (as 
Bajpai, J., has said) that “the impugned Act has attempted to do something 
indirectly which it could not do directly.” 

Reference has been made in the judgments of the learned Judges of the 
High Court and reference was also made inthe course of the arguments 
before us to the fact that a later Act of the United Provinces Legislature, 
namely, Act XVII of 1938 took care to repeal Ss. 73 to 75 of the Agra Tenancy 
Act of 1926 and to add in clause (2) of S. 5 a provision corresponding to 
clause (2) of S. 74 of the Act of 1926, while the impugned Act contains no 
provision corresponding to this clause. It does not appear to me that this is 
any legitimate ground to be considered in the present connection. The 
policy of Act XVII of 1938 is apparently not the same as that of the Act of 
1926, because the conditions and procedure stated in S. 4 of the new Act 
are not identical with those contemplated in S. 7g of the older Act and that 
affords a sufficient explanation for the repeal of Ss. 73 to 75 of the old Act. 

The additional ground of invalidation relied on Iqbal Ahmad, J., was 
also pressed before us at some length by the learned counsel for the respondent. 
With all respect, it seems to me there is even less force in this objection than. 
in the one based on S. 292. The only question to be considered in this con- 
nection is whether the impugned Act can reasonably be described as one 
made “‘ with respect to ” any of the matters enumerated in item 21 of List II 
of Schedule VII of the Constitution Act. Item 2 of that List is only of secon- 
dary importance in this case, because the first part of item 2 is governed by the 
words “ with respect to any of the matters in this List’’—-which takes us to 
item 21; and the second part, namely “‘ procedure in rent and revenue courts ” 
can scarcely be held to authorise legislation which in effect dealt with sube 
tantive rights, by precluding the landlord from objecting to a remission which 
had been improperly made under executive authority. 

Both in the High Court and in the arguments before us, great stress 
has been laid upon the way in which S. 2 of the impugned Act had been 
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worded and it has been said that all that the Act did was to validate arbitrary 
executive orders. This view does not seem to me to take the whole of S. 2 
into account. and give due effect to the substance of the enactment. The 
Preamble recites the necessity for regularising certain remissions of rent and 
even if we are to exclude the Preamble from our consideration, S. 2 in terms 
refers to the fact of remission of rent having been made under orders of the 
Provincial Government by reason of the fall in the prices of agricultural 
produce which took place befgre the commencement of the Act. The succeed- 
ing words can as a matter of grammar only mean that the order of remission 
thus passed shall not be called in question. There can thus be little doubt 
that the Act intended to deal and does deal with the subject of remission of . 
rent made under orders of the Provincial Government. It can make no 
difference for the present purpose whether it laid down general provisions 
for remission of rent for all time or dealt with the remission made or to be 
made in particular years. The subject matter in every one of these cases 
must be held to be remission of rent. 


A point was raised in the course of the discussion before us, whether 
the words “ such order” in S. 2 of Act XIV of 1938 referred to the order of 
the Provincial Government authorising the remission in general terms or to 
the consequent orders passed by revenue officers fixing the remission in the 
case of each individual or holding. I am inclined to think that the reference 
must be to the order passed by the revenue officers with reference to individual 
holdings and the reference to the order of the Provincial Government is only 
‘to indicate the authority under which the remission was granted. This is to 
some extent supported by the reference in the proviso to remissions “ in 
excess of the remission ordered for the same holding ”, etc. But this again is 
immaterial, so far as the question of the subject-matter of the Act is con- 
cerned. Whether it is the order of the Provincial Government or the conse- 
‘quent order of the revenue officer, the order was one which related to remission 
of rent and that is the subject-matter of the Act. It was pointed out that the 
section did not in terms purport to validate the remission, and it was argued 
that an Act which merely protected from attack an order which granted the 
remission could not be said to be an Act dealing with remission. This seems 
to me an unsubstantial distinction. Whatever consequences might flow 
from the absence of a direct provision validating the remission or precluding 
the landlord from recovering the remitted rent, the avowed purpose of the 
Act was to ensure that the tenants had the benefit of the remissions which had 
been made. ; 


A point was made by the learned counsel for the respondents that S. 100 
of the Constitution Act used the expression ‘‘ with respect to any of the matters 
enumerated in the List ” and not words like “ relating to the matters enu- 
merated in the List.” It seems to me that the words “‘with respect to” are 
not by any means less comprehensive than the words “relating to.” [Cf. 
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observations in Ths King v. Kidman', at p. 449; Wynes: Legislative and 
Executive Powers in Australia, at pp. 28, 29]. The significance of these 
expressions may become important in a case where the impugned legislation 
contains a number of provisions relating to different matters and a question 
arises as to whether one set of provisions can be described as “ passed in 
respect of a forbidden subject” or can be considered as only incidentally ` 
affecting such a subject while forming part of an Act which in the main 
deals with an authorised subject (see the antithesis indicated by Lerd Atkin in 
Gallagher v. Lynn,* with reference to the use of the expression “in respect 
of” in S. 4 of the Government of Irgland Act). In the present case, the 
Act in question deals with only one matter and the distinction between what 
is “ substantial ” and what is only “incidental” does not arise for con- 
sideration. 

In coming to the conclusion that the impugned Act did not fall within 
any of the heads enumerated in item 21 of List II, Iqbal Ahmad, J., gave it 
as one of his reasons that that item could only cover provisions of “ substantive 
law ” and that the impugned Act did not embody any provision of substantive 
law either in reapect of rights over land or land tenures or the relation of 
landlord and tenant or the collection of rent. The fact that the provision 
is couched in the form of an immunity of the remission order from attack 
in a civil or revenue court will not, I think, take away from its character 
as one depriving the landlord of his right to the full rent. It is well settled 
that the substance of the legislation has to be examined to see what the Legis- 
lature was doing, and the form which the statute may have assumed under 
the hand of the draftsman is not decisive. As explained by Dr. Asthana, 
it might have been thought sufficient to frame the new Act on the lines of 
clause (1) of S. 74 of the Tenancy Act of 1926. The learned Judge enu- 
merated certain provisions which he would regard as provisions relating to 
the “ collection of rents.” But I do not see why the List given by the learned 
Judge should be regarded as exhausting all conceivable provisions relating 
to that head. S. 2 of the impugned Act had a two-fold operation ; on the 
one hand it prevented the landlord from questioning the order of remission 
with a view to recovering the full rent, on the other, it might also be held to 
prevent the court suo molu from questioning the order of remission. In the 
latter sense, it might be said to be an interference with the power of the court 
and it is in answer to such a possible contention that reliance seems to have 
been placed on behalf of the Government on item 2 of List II. 

One or two other objections were mentioned in the course of the argu- 
ment, but I did not gather that they were seriously meant to be urged. In 
the result, I am of opinion that the impugned Act was within the sphere allott- 
ed to the Provincial Legislature by the Constitution Act, that it was not 
opposed to S. 292 of that Act and thatit was intra vires the United Provinces 
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The question still remains what is the decree to be passed in the case, 
in the view that the impugned Act was valid. The conclusion of the High 
Court against the validity of the Act will no longer hold good, but will that 
constitute sufficient reason for modifying the decree of the High Court so far 
as it relates to the rights of the original parties? According to my reasoning 
in the earlier portion of this judgment, the United Provinces Government 
was interested only in the general question and had no other interest in the 
particular litigation. In Jn the goods of Bholanath Pal, duceased*, the learned Judge 
limited thé Advocate-Genergl’s argument to the question of jurisdiction 
which, alone he considered was one of public importance. The contesting 
defendant in the present case does not seem to me to be entitled to ask for a 
modification of the decree on the principle of Order 41, r. 4, Civil Procedure 
Code, because there is no ‘‘ decree” in this case against the Government 
and hence there can be no question of a decree proceeding “on a ground 
common to all the defendants.” The anomalous situation of a decree passed 
against several defendants on the same ground being reversed as against 
some and being allowed to stand as against the rest will not arise in this case. 
Further the power recognised by this rule as also the one referred to in O. 41, 
r. 33, Civil Procedure Code, is only discretionary and the present case is not 
in my opinion one in which any discretionary power ought to be exercised 
in favour of the contesting defendant. He has not merely acquiesced in the 
decree of the High Gourt, he has not even appeared before this Court to 
explain the circumstances in which he did not choose to appeal nor to ask 
for its modification. This is significant in view of the suggestion thrown 
out by Dr. Asthana that the original parties to the litigation have in all pro- 
bability come to a settlement. I am accordingly of opinion that notwith- 
standing this Court’s acceptance of the appellant’s contention as to the validity 
of the impugned Act, there is no justification for disturbing the decree Passed 
by the High Court in the case. 

Two more contentions of the learned counsel for the respondents remain 
to be noticed. It was argued that Act XIV of 1938 even if valid, would 
not. preclude the plaintiffs, in this case from recovering the full rent due to 
them, because the Act had not been made applicable to pending actions, 
There can be little doubt that there is a well-recognised presumption against 
construing an enactment as governing the rights of the parties to a pending 
action. Moon v. Durden? is an instance of the extreme limits to which this 
rule has been carried ; for notwithstanding the doubt felt by Baron Parke 
in that case that the denial of the application of the Act to pending actions 
would render inoperative the words “‘ or maintained ” used in the Act, the 
Court thought it safer not to apply the statute to pending actions. The 
Act now under consideration was clearly intended to be retrospective, in 
so far as it took away certain vested rights which had accrued before the 
date of its enactment. But the presumption against retrospective operation 
is said to be so strong that it has been recognised that even in construing 
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an Act or a section which is to a certain extent retrospective, it ought not to 
be given a larger retrospective operation than the words clearly involve [see 
Reid v. Reid]. There are two recognised principles, (1) that vested rights 
should not be presumed to be affected and (2) that the rights of the parties 
to an action should ordinarily be determined in accordance with the law 
as it stood at the date of the commencement of the action. The language 
used in an enactment may be sufficient to rebut the first presumption, but 
not the second. Where it is intended to make a new law applicable even-to 
pending actions, it is common to find the legislgture using language ‘expressly 
referring to pending actions. But it will be seen from the decision of the 
Privy Council in K. C. Mukherjee v. Mst. Ram Ratan Kusr?, that it is not neces- 
sary that the intention if the Legislature should always be expressed in that 
particular form. In that case, the enactment validated all transactions 
subsequent to a specified date and their Lordships held that the new law would 
apply to a transaction of that kind even if it had become the subject of an 
action prior to the date of the passing of the Act ; and in those circumstances 
they reversed the usual presumption and looked to see whether there was any 
reservation in the Act in respect of pending actions. The question of the 
applicability of the impugned Act to pending actions is likely to arise only 
in a few cases and whatever may be its importance to the parties to those 
cases, it does not seem ‘to me to be a matter in which the United Provinces ~ 
Government can be said to be interested. As I have already indicated that 
as between the original parties to this suit there ix no justification for this 
Court’s interference with the decree of the High Court, I do not find it neces- 
sary to express any definite opinion on the question of the extent to which 
the impugned Act operates retrospectively. For the same reason, I refrain 
from. expressing any opinion on the argument urged by the learned counsel 
for the respondents, as to the effect of the absence from the impugned Act 
of a clause corresponding to S. 74 (2) of the Agra Tenancy Act, 1926, and 
S. 5 (2) of Act XVII of 1938. He argued that it might be that the impugned 
Act prevented the order of remission being questioned in a court, but this 
would not of itself take away the contractual right of the landlord to the 
full rent or absolve the tenant from liability for the full amount of the stipulated 
rent. This again is a question relating to the construction of the Act and 
does not bear upon the question of its validity ; and as it has not been raised 
or discussed before the High Court, I prefer to leave it alone, as I have held 
that this appeal should be dismissed for another reason. I agree that there 
should be no order as to the costs of this appeal. 

K.S. DE Appeal dismissed. 

[The court refusedł to grant leave to appeal.to the Judicial Committee 
as the question was not of general public importance. ] 
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MESSAGES 


(From the Righ? Howble M. R. Jayakar, P.C.) 
i Bombay, 
Sepiember 25, 1940. 


Dear Sirs, , 

I received your letter on .my reaching India a few 
days ago. May I tender you my congratulations on the 
Madras Law Journal completing 50 years of its useful work in 
the legal world on the Ist of January, 1941? During this long 
period it has done excellent work, as all students of law who have 
had occasion to read your journal will gladly testify. I wish your 
journal all success. 


Yours faithfully, 
(Sd.) M. R. JAYAKAR. 


(From The Howble Sir Maurice Gwyer, K.C.B., K.C.S.1., 
Chief Justice of India.) 


New Delhi, 
September 11, 1940. 


The “Madras Law Journal” is as well-known outside the 
Presidency as within it, and its Golden Jubilee is a notable event 
in the annals of the profession. The Federal Court is proud to 
be associated with it in the person of Mr. Justice Varadachariar, 
and I am sure that I am voicing the opinion of the profession in 
Northern India when I wish that the Journal may enjoy long life 
and prosperity and may continue to maintain that high stand- 
ard of legal journalism for which it has always been known. 

(Sd.) Maurice GWYER. 
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(From The Howble Sir S. M. Sulaiman, Judge, 
Federal Court.) 


_8 York Road, 
New Delhi, 
December 10, 1940. 


Dear Mr. Narayanaswami Iyer, 

Allow me to offer my heartiest felicitations on the occasion 
of the coming Golden Jubilee Celebrations of the Madras Law 
Journal, which occupies a high position among the legal journals - 
in India. Its long record of good work and useful service does 
not stand in need of any mention. The reputation enjoyed by it 
for prompt reporting, accurate headnotes and care in printing 
testifies to the high efficiency of the Editorial Staff, with which 
many eminent lawyers have been associated in the past. Your 
Journal would be receiving expressions of goodwill from its 
numerous admirers; I join in the same and offer my best wishes. 
for its continued prosperity. 

Yours sincerely, 
(Sd.) S. M. SULAIMAN. 


(From The Howble Sir S. Varadachariar, Judge, 
Federal Court.) 


New Delhi. 


It gives me great pleasure to convey to the Madras Law 
Journal my hearty felicitations on the occasion of its Golden 
Jubilee. In view of my long association with the conduct of the 
Journal till comparatively recent times, I find it embarrassing to 
say anything in appreciation of its work; but that very circum- 
stance enables me to bear testimony to the constant endeavour of 
the Journal to maintain the high standard which its eminent 
founders had set for it. To the services which the Journal has 
rendered to the cause of legal studies and legal erudition, the 
messages that have been received from all quarters bear ample 
testimony. I wish and hope that the Madras Law Journal may 
in the years to come have an even more prosperous, career with 
growing opportunities for useful service to the Bench, to the Bar 
and to the Public. 


(Sd.) S. TIET 
27—12—'40. r 


ote 
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(From The Howble Sir Lionel Leach, Chief Justice, Madras 
High Court.) i 
Madras, 
29th November, 1940. 
Dear Mr. Narayanaswami Ayyar, 

The Golden Jubilee of the Madras Law Journal is an event 
which certainly calls for celebration and I desire to offer to you 
and toll associated with its publication my heartiest congratula- 
tions, The standard of law reporting which the Madras Law 
Journal bas maintained througheut its fifty years of existence has 
been high and both the Bench and the Bar are greatly indebted to 
its Editors and its Law Reporters. As a regular reader of the 
Madras Law Jovrnal I have personal knowledge of the help which 
it gives to the profession, and I wish it all success in the future. 

Yours sincerely, 
(Sd.) Lronet Leaca. 


(From The Hon'ble Sir Sidney Burn, Judge, Madras 
High Court.) 
Madras, 
6th September, 1940. 
Gentlemen, : 

I am very pleased to hear that the Law Journal will be fifty 
by the end of this year. It enjoys deservedly a very high repu- 
tation, due to the principles applied in the selection of cases for 
report, to the care applied in the preparation of the reports, and 
to the excellence of the paper and printing. I wish the Law 
Journal a long and even more prosperous career. 

. Yours faithfully, 
(Sd.) Sipnzry Burn. 


(From The Hon'ble Mr. Justice Mockett, Judge, Madras High 
i Court.) 
l November 5, 1940. 

Many congratulations to The Madras Law Journal on its 
Golden Jubilee. 

I have been.a subscriber to the Journal for 20 years and have 
always found its reports and articles of the greatest assistance. 

The fact that the Madras Law Journal finds a place in the 
library of the Judicial Committee of The Privy Council (a fact 
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which came to my notice when I was in London) is a great tribute 
to the publication. 

I wish the Journal, its Editor and Proprietor a long career 
of continued usefulness to the Legal Profession. 


(Sd.) VERE MOCKETT. i 


(From The Howbie Mr. Justice King, Judge, Madras High 
Cowrt.) 


Y extend my very hearty congratulations to the Madras Law 
Journal on the completion of the first fifty years of its existence, 
and hope it may long continue to occupy that mique position in 
the world of legal journalism which it has so successfully at- 
tained. 

(Sd.) A. J. Kine. 
12th October, 1940. 


{From The How’ble Mr. Justice Wadsworth, Judge, Madras 
High Court.) 
Dear Sir, 
Please accept my very hearty congratulations on the Jubilee 
of the Madras Law Journal. I hope that during the next half 
century your journal will add to its already high reputation. , ,. 


Yours faithfully, . 
OS) S. WapsworTH. 


(From The Hon'ble Mr. Justice Venkateramana Roo, Tudge, 
Madras High Court.) 

I send my heartiest congratulations to the Madras'Law 
Journal on the occasion of the celebration of its Golden Jubilee. 
It was started in 1891 by a combination of four brilliant lawyers, 
three of whom subsequently adorned the High Court Bench, at 
a time when law reporting was in its infancy in this Presidency, 
nay, in all India and the only legal journal that was then being 
published was the Indian Jurist. It was a timely venture con- 
ceived in the best interests of the profession and time has 
shown that it has contributed not a little to the shaping and 'deve- 
lopment of Indian Law. In their preface to the first vòlume of 
l the Journal the learned Editors expressed themselves as follows: 

“In addition to giving our own reports of the decisions of 
the High Courts in Madras and other places, we hope to. place 
before our readers translations of various Hindu Law Books, 


—_ 
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which remain yet untranslated, in so far as they have bearing on 
questions which praċtically arise for decision every day in our 
Courts of Justice. We propose further from time to time, to place 
side by side the conflicting decisions of the various Courts in 
India on the same point in the hope that such procedure will ena- 


ble the Courts to act in greater harmony than they do at present 
in the interpretation of acts and enunciation of general principles 
of law and when this is not possible, to enable the Legislature to 
bring’ about such harmeny by removing the ambiguities which 
may have given rise to such’ discordant views.” The journal 
did in a considerable measure ° fulfil this ideal. The journal 
suffered under many handicaps in the early stages of its progress 
but the energy, enthusiasm, and courage of the Editors who were 
then in charge enabled them to surmount the obstacles and place 
it on a stable and secure basis. Some of the earlier volumes of 
the journal furnish refreshing and instructive reading. The 
criticism of the judgments and legal measures were marked by a 
depth of learning, clarity of thought, accuracy of statement of 
legal principles and fearless and outspoken expression of views, 
The Editors were fully alive to their duty as responsible Editors 
of a Law Journal and were not ‘influenced by any extraneous 
considerations in their task of criticism. They never hesitated 
to say what they felt. For instance dealing with the refusal of 
the then Chief Justice (1892) apparently with the assent of the 
other Judges, of permission, to have access to the judgments of 
Court for the purpose of publication, the Editors remarked as 
follows: : 


' “This surprised us not a little as we could not but remember 
how much England was indebted to private enterprise for the 
publication of those valuable ‘series of reports to which the 
healthy development of the law of England is so much due. We 
could not'on any hypothesis, account for the strange conduct of 
the Judges. A Judge who has so much diffidence as to be afraid 
to permit his judgments to receive the light‘of public discussion 
cannot expect to command confidence as a dispenser of justice. 
A wrong decision which is carefully criticised loses much of its 
power for mischief .............. It would give us no pleasure 
to be persistently vilifying any body of persons and especially a 
body for whom we have nothing but respect, though we occasion- 
ally disapprove of their acts and decisions.” 


What a change has come in the last fifty years! The 
facilities afforded for reporting are stich that there are more than 
three jottrnals reporting cases decided by the Madras High Gourt.. 
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Only, well directed effort has now become necessary on the part 
of the journals to utilise the said facilities in the best manner 
and to the best advantage possible. 

One of the legitimate functions of a law journal is to offer 
sane and judicious criticism of all matters which pertain to law 
and to provoke thought and stimulate discussion and bring about 
a healthy tone in the development and administration of law and 
justice. In no field of human activity is freedom of thought and 
discussion so essential as in the field of kw because.law acts and 
reacts on every phase of human conduct and behaviour. 


As pointed out by me in my message to the Law Weekly in 
1939 on the occasion of its Silver Jubilee, a law journal ought to 
fulfil in the region of law and justice the role which the Public 
Press is expected to do in matters general.. In the complex con- 
ditions of modern life and society the importance of Press as 


the bulwark of freedom is beginning to be increasingly felt and - 


the influence a law journal can exert in the making of a new 
India particularly in the field of constitutional reform cannot be 
too highly estimated. I trust every law journal in this country 
will awake to this sense of duty to the public which is impera- 
tively cast on them. 

I wish the Journal continued success and prosperity in its 
career of usefulness to the Bar, the Bench and the country. 
Madras, 
28th Dec. ’40. (Sd.) P. VENKATARAMANA Rao. : 


{From The Howble Mr. Justice Gentle, Judge, Madras High 
Court.) 

ar 30th September, 1940. 
Dear Sirs, 

I desire to express to the Madras Law Journal my congra- 
tulations upon its attaining its Golden Jubilee, and best wishes 
for its continued success and prosperity. 

It was’ the pioneer of Indian non-official legal publications. 
Many others have since sought to emulate it; none has advanced 
beyond its high standard of efficiency and usefulness. 

Its independence, which has at all times been maintained, 
its reliability for accurate reporting, and its indispensability to all 
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who are engaged in the administration of justice, are exemplified 
by the words “fortunae majoris honos, erectus et acer”. 
Yours faithfully, 
(Sd.)F. W. GENTLE. 


(From The Howble Sir Abdur Rahman, Judge, Madras High 
Conrt) 
°. 2 25th November, 1940. 

The Madras Law Journal adorned the library of an humble 
practitioner like myself for many years before I could even dream 
of coming from the north to this part of the country in the 
present capacity. It proved to be of invaluable assistance to me 
in carrying my work then as it does in discharging my duties 
now. Since the value of a Law Journal consists in its wise and 
careful selection of decisions, the constitution of an Editorial 
Committee, consisting as it did and does of eminent and leading 
members of the Madras Bar, inspired a great deal of confidence 
in the minds of its subscribers and continues so to do in respect 
of the discriminate choice of its material. I hope that this 
arduous duty will continue to be performed, as has always been 
done, regardless of any extraneous considerations and that the 
Journal will continue to enjoy its reputation in this, as it does, in 
being a leading Journal of this Presidency. I offer my congra- 
tulations on this occasion for the past and good wishes for its’ 
continued success in the future. : 

(Sd.) A. RAHMAN. 


(From The Hon'ble Mr. Justice Horwill, Judge, Madras 
High Court.) 
November 11, 1940. 
Gentlemen, 
May I offer you my congratulations on the accomplishment 
of fifty years of brilliant and faithful service to law and justice. 
You may justly be proud of the high standards that have 
been reached by those connected with the M.L.J., during this 
period. It is not easy to make a weekly law journal conform 
with the high ideal you set out in the covers of your journal; and 
it is a high tribute to the ability, acumen, devotion ‘and faithful- 
ness of all who have been and are connected with the journal 
that you have been able to do so. i 
. Yours faithfully, 
(Sd.) L. C. HorwaL. - 
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(From The Hor ble Mr. vmsice Biswas, Judge, Calcutta High 
Court.) : 
13th November, 1940. 

On the occasion of the Golden Jubilee of the Madras Law 
Journal I send it my warmest good wishes. By its constant 
endeavour to maintain the best traditions of law reporting, it has 
established for itself a position second to none in the legal world, 
and set a standard of all-round excellence of which itẹcan ` ‘be 
legitimately proud. Apart from the reports of cases which show 
a wise discrimination in their selection, the notes and commen- 
taries on legal topics which are a distinctive feature of the 
Journal easily place it,in the front rank of such ponian 
May its future be fully worthy of its past. 


na (Sd.) C. C. Biswas. 


(From The How ble Mr. Justice Tek Chand, Judge, Lahore 
High Cowrt.) -` 
2nd September, 1940. 
Dear, Sir, , 
I am. glad to learn that the “Madras Law Journal” will be. 
liie its Golden Jubilee in January, 1941. I congratulate 
the management on the success, which the Journal has attained,. 
and the high standard, which it has, uniformly maintained. 
throughout this long period. I have been a constant reader. af, 
the Journal for more than thirty years and have never regretted 
the time spent in going through the reports as well as the “Arti- 
cles on Legal Topics” and “Critical Notes on Leading Cases”, 
which I have invariably found to be instructive and illumirlat- 
ing. 
Yours faithfully, 
(Sd.) Tex CHAND. 5 


(From Sir C. E. Odgers, Retired Judge, Mi High 
.Cowrt.) 


l = ue : October. 27th 1940. te OF 
Dear Sir, : mar g 

Some days ago't was delighted to’ toceive‘ Tetter ‘signed 
by my old friends, T. R. Venkatarama Sastri, T.’M. Krishna-' 
swami Aiyar and K. V. Krishnaswami Aiyar. ‘These ‘distin-' 
guished names: recalled many others—old students of mine at 
the Law. College, now in the ftont rank at the Madras Bar or on 
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the Bench, such as Sir Alladi Krishnaswami (of the same year 
at the Law College as the two on your Editorial Committee),' 
Mr. B. Sitarama Rao, Mr. Justice: Somayya, Mr. Justice K. S- 
Krishnaswami Aiyangar, Mr. Justice Lakshmana Rao and many 
others. I am glad to learn that your journal is about to celebrate» 
fifty years of its most useful existence. I have been constantly 
referring to it for the last 38 years and for the last 20 it has 
been my guide-in many a difficult case. For the last eleven 
years I may say that I have read it week by week from cover to 
cover. The reports are clear and accurate and I now rely upon 
it very largely to keep me up to*date in the decisions on Hindu 
and Muhammadan law, subjects, in which I still examine for the 
University of London. I find the notes on the English Law 
Reports also very useful. They often remind one of cases one 
may have missed in-the official reports. In short, I consider 
your Journal to be one of the most useful of its kind, not only 
to those in active practice in India but also to those of us who 
still retain an abiding interest in the Indian Courts and the. 
administration of the law in India and especially in Madras. . 
My very sincere good wishes to the Madras Law Journal on its 
fifty years of life and my hope for another long spell of usoni 
ness and prosperity. ` 
Yours sincerely, , 

(Sd.) CHartes OpceRs. l 

1, Brick Court, , ; ; 
The Temple, London, E.C. 4. te 


(From Sir David Devadoss, Retired Judge, Madras 
High Court.) 


Madras, 
15th October, 1940. 


The late Mr. V. Kalyanarama Iyer, Bookseller, asked me 
to subscribe to the Madras Law Journal in 1891 when I was only 
an Apprentice-at-law. From that time I was a subscriber till 
1933. One special feature of the Journal was the short critical 
notes of cases which were very informing. Till about 1908, if 
my recollection is right, the Madras volumes of the I.L.R., 
Series did not report many decisions which ought to have been! 
reported; and the Madras Law Journal in a large measure sup- 
plied the omission. I have always found the Madras Law Jour- 
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nal keeping up its reputation for accurate reporting and correct 
head notes. The Bench and the Bar always appreciated the 
excellent work done by the Editors of the Journal. 

I wish the Madras Law Journal long life and continued pros- 
verity. ` 


Yours sincerely, 


(Sd.) Davi DEVADOSS. 
e 


(From Sir M. V enkatasubba Rao, Retired Jindge, Madras 
High Court.) 
Hyderabad-Deccan, 
10th December, 1940. 


The Madras Law Journal may well be proud of its long 
record of meritorious service, Its many features have made it 
invaluable to the legal profession—its accurate and able report- 
ing, suggestive articles, stimulating critical notes and a wide 
variety of “jottings and cuttings”. Its promise in its first issue 
in 1891 “to save decisions (which the Official Law Reporter 
could not report) from becoming food to white ants’, it has more 
than fulfilled. It has throughout maintained a high standard of 
excellence and efficiency and to-day it is among the foremost legal 
journals in the country. When on the Bench, I consulted it more 
often than any other single journal. On this auspicious occa- 
sion of its Golden Jubilee, I offer it my, good wishes and pay a 
tribute to Mr. R. Narayanaswami Iyer whose unfailing courtesy 
as much as his devotion to this journal, his numerous friends so 
much admire. 


(Sd.) M. VENKATASUBBA Rao. 


(From Sir Gilbert Jackson, Retired Judge, Madras High 
Court.) 
7, Gainsborough Gardens, 
Well Walk, 
Hampstead, 
N.W. 3. 

Dear Sirs, 

The M.L.J. in Roman numerals is not the 50 years’ 
journal, but the thousand fifty years’ journal—surely a good omen 
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for its future! That it has flourished so weli for this first fifty 
years of its existence you have my heartiest congratulations. 
Yours sincerely, 
(Sd.) G. H. B. JACKSON, 
17th October, 1940. 


(From Sir H. D. C. Reilly, Chief Justice, Mysore High 
= . Court.) 
17th October, 1940. 
Bangalore. 
I have been a reader of the Madras Law Journal for nearly 
35 years. Throughout that period I have found not only its 
reports but also its Articles and in particular its Notes on Indian 
Cases of great assistance. For half a century it has maintained 
its high standard under a succession of eminent editors. May it 
continue for many half-centuries its distinguished service to the 
study and practice of law in India, 
(Sd.) D) Arcy RELLY. 
21st December, 1940. 


(From Rao Bahadur Sir C. V. Anantakrishna Ayyar, 
Retired Judge, Madras High Court.) 
Chittur-Cochin, 
14—12—1940. 

I have great pleasure in sending this message of goodwill, 
on the occasion of the Golden Jubilee Celebrations of the Madras 
Law Journal 

I have followed The Madras Law Journal very carefully 
from 1898. It was useful from its very beginning, but it grew 
in its usefulness enormously later on. Its criticisms on reported 
decisions of Courts have always been sober and dignified, and 
have been appreciated even by the Judges concerned. Its 
extracts from foreign journals have always been a leading feature 
of this journal, and are always looked to by the readers as they 
enable them to keep themselves up to date on foreign legal and 
connected matters. The decisions are reported early and great 
care is taken in framing the Head notes. The journal has no 
predelictions for any particular class of people or cases, but 
reports all decisions of general public interest. Its printing and 
get-up have been excellent, and it is a pleasure to read the M,L.J. 
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It was said of a leading Newspaper of Madras that its readers 
found difficulty in filling up the time oh days when there was no 
issue of the Paper; similarly, it can be truly said of the Madras 
Law Journal that if for any reason the same be not published 
for a period, its readers will feel its absence; and what is more, 
feel that they are not up to date, not only regarding Indian law, 
but Foreign law also; for, by reading the M.L.J. regularly, one 
feels that one is abreast of the Legal World, and is thankful to 
the journal for the solid service it renders to its readers. °50 years 
is no short period regarding Indian journals, and the M.L.J. 
may well be proud of its achievement. It has always been fortu- 
nate in securing able and sincere workers; in fact, the leading 
legal lights of Madras have always willingly co-operated in the 
work of the journal and in making it a success. It has achieved 
a status, and a very respectable status; it is full of life and vigour, 
and has a good future before it. I wish the Madras Law Journal 
a long life of luck and usefulness. 


(Sd.) C. V. ANANTAKRISHNA AYYAR. 


(From F. B. Tyabys, Esq., Formerly Judge, Madras High 
Court.) 
Bombay, 
18th September, 1940. 
Dear Mr. Venkatarama Sastri, 


* * * * x x 

I have always had a special regard to your journal not 
only for its over standard of excellence but because of my coming 
into such pleasant contact with it when I was in Madras. I am 
as happy to be remembered by you—as I learnt when you were 
in: Bombay some time ago—you had not forgotten me. I think 
I know your colledgues too, though I confess their personalities 
are not as clearly before my mind ás yours—for one thing the 
Krishnaswamis were numerous in my time. 

I must not run away from the object of this letter, which 
is to congratulate you on the Jubilee and to wish to the M.L.J ` 
as distinguished and even more successful a future, as it has had 
in the past. I did not know that yours was really the earliest of 
the Law Journals in India. I think such journals have a very 
useful and imporant function to perform; and I believe that the 
M.L.J. has been performing its part much better than many of 
its colleagues. You certainly have had a most distinguished 
body of sponsors and editors. 


Yours sincerely, 
(Sd.) Farz B. TYABJI. 


(From Sir Lal Gopal Mukerji, Late Judge, High Court, 
Allahabad and Président of. the Board of Judicial 
Advisers, Jummu ang Kashmir State.) 


The amount of useful work The Madras Law Journal has 
done in the Indian Legal world cannot be over-estimated. Ib 
has a strong Editorial Committee and they have done every thing 
to make the publication not only useful but also a constant source 
of enlightenment on all legal matters requiring elucidation and of 
interest. 

On this occasion of the celebration of the Golden Jubilee of 
its useful existence, I wish the Journal a long and useful career. 


23, Thornhill Road, 
Allahabad. 


November 13, 1940. pe 
(Sd.)LaL GoraL MUKERJI, 


(From The Right Hon’ble Sir Tej Bahadur Sapru, P.C., 


K.C.S.I.) 
19, Albert Road, 
. Allahabad, 
‘ 31st August, 1940. 
Dear Sir, 
' * * * * * * lam 


glad to hear that the Madras Law Journal will soon be complet- 
ing 50 years of its life. I desire to convey to you my very 
sincere appreciation of your Journal I have been a reader oi 
it for a very long time and I have found its reporting and edito- 
rial notes to be most excellent. I wish it continued success and 
prosperity. 
Yours sincerely, 
(Sd.) TEJ Banapur SAPRU. , 
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(From Sachivotiama Str C. P. Ramaswamt Atyor, K.C.S.I., 
K.C.1.E., Dewan of Travancore.) 


(Camp) Madras, 
21st December, 1940. 


The Madras Law Journal is one of the oldest as it is cer- 
tainly one of the most instructive and comprehensive of Indian 
Legal Journals. It is also noteworthy that unlike many other 
institutions, it has throughout maintained the very Migh level 
established from its inception by some of the foremost lawyers 
of the Presidency who were responsible for its start. Not only 
by its careful and discriminating. reports but also by the refresh- 
ing candour of its criticisms, it has performed a most useful 
function. I wish it many years of usefulness and prosperity. 


(Sd.) C. P. Ramaswami ATYER. 


(From Sir B. L. Mitter, K.C.S.I., Advocate-General of 
India.) og 
New Delhi, , 
November 9, 1940. 


The Golden Jubilee of the Madras Law Journal is a proud 
event in the legal world of India. The Journal has had a dis- 
tinguished and honourable career and I hope it will long continue 
to render valuable service to the profession. As one aware of 
the difficulties and limitations of an independent professional 
journal in India, I offer my warm felicitations on this auspicious 
occasion with right goodwill. 

(Sd.) B. L. Mrrrer. 


(From Sir A. K. Roy, Advocate-General, Bengal.) 


Calcutta, 
November 22, 1940. 
Dear Sir, : 

* * * * *  * It gives me 
very great pleasure to convey to The Madras Law Journal my 
sincere felicitations on the attainment of its Golden Jubilee. The 
excellent work it has done for the last fifty years for the benefit 
and advantage of generations of Lawyers furnishes a record of 
achievement of which it can well be proud. I wish the Journal 
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long continuance of its beneficent career and all prosperity in 
the years to come. 


_ Yours truly, 
(Sd.) Asoxa K. Roy, 


(From N. P. Asthana, Esq., Advocate-General, United 
° . Provinces.) 


Allahabad, 
© * 3rd September, 1940. 

Dear Sirs, 
* * x * kad * 


The Madras Law Journal has established a unique record 
in the annals of legal Magazines in this country. Its editorial 
chair has been occupied by very prominent lawyers and the illu- 
minating articles which it has published on difficult and knotty 
questions of law have been of immense help to the lawyers of 
the country. The reports of cases have always been carefully 
selected and the arguments of the counsel which have been 
reproduced have rendered those reports most useful. 1 have 
been one of the admirers of the Madras Law Journal and per- 
sonally speaking have derived much benefit from it. 

I congratulate the Editors of the Journal upon the long 
record and wish it an even longer life to the benefit of the profes- 
sion. 

Yours sincerely, 
(Sd.) N. P. AstHana, 


(From S. M. Bose, Esq., Barrister-at-Law.) 
22, Ballygunge Circular Road, 
Calcutta, 
16—11—1940. 
Dear Sirs, 

Please accept my congratulations for the Golden Jubilee 
of your journal noted for the excellence of its report which 
occupies the foremost place in the legal literature of the land. 

i Yours faithfully, 
(Sd.) S. M. Boser., 
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: (From Dr. K.N. Katju, M.A., LL.D., Advocate, 
High Court, Allahabad.) : 
See Rey Allahabad, 
Sth September, 1940. 
Dear Sirs, 
As a member of the Bar and also as the Editor of the 
Allahabad Law Journal, I have had the fullest opportunity to 
acquaint myself with the high position which the Madtas Law 
Journal occupies in the legal world m India, and I am only 
voicing the opinion of the profession in hoping that its career 
of useful service to the profession will continue for many many 
years to come. 


Yours sincerely, 
(Sd.) K. N. Karyu. 


(From Sir Hori Singh Gowr, Advocate, Nagpur.) 
'_° Chelsea, London, S.W. 3, 
i 23rd October, 1940. 

“i I have practised for nearly fifty years at the Bar of India, 
and have invariably read the leadirig and other articles publish- 
ed in the columns of the M.L.J.' and quoted cases therefrom. I 
have always found it most useful in my. practice and I have no 
doubt that the erudition and constructive criticism of its leading 
articles must have influenced the Judiciary in several cases. I 
heartily congratulate the proprietors on the completion of its 
fifty years of successful and useful life and hope that it will con- 
tinue to enhance its reputation and live long to celebrate its 
centenary. 


With kind regards. 


Yours sincerely, 
(Sd.) Harr Srvce Gour. 


vës 1 


im Rao Bahadur B. Sitarama Rao, Government 
Feader: Madras. ) 


f i 


My dear Editor, 

I sincerely congratulate you on this occasion of the Golden 
Jubilee of your Journal with which I have been associated for 
over.quarter of a century and wish you a long future of oo 
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usefulness which, after all, is the true test by which all such 
undertakings as yours are to be tested. Your Journal has-stood 
uniformly for the ideal of orderly progress and in your method 
of work, you have always striven to maintain a certain’ standard 
of propriety and efficiency. However great a strain upon your 
resources, the maintenance of those ideals and those standards 
might involve, I trust you will not depart from them. Adapta- 
bility to new environments is a necessary condition of life but 
the ideals and the qualities to which I have referred are not 
things with which there*can be any compromise. Changing 
times might require more vigorgus handling of problems and 
might also call for revision of old notions of the pace of prog- 
ress. But still the progress should be orderly, should be circum- 
spect and should be all round and. consistent. A critical out- 
look of the lawyer combined with sound notions of progress of 
which I want your Journal to continue to be the exponent, has, 
I think, even a more important part to play in the future than 
the past. 
(Sd.) B. Srrarama Rao. 


(From Prabhas Ch. Mallik, Advocate, High Court, 
Government Pleader and Notary Public, Howrah. ) 
Howrah, 
14th November, 1940, 


In all earnestness I take the opportunity to associate my- 
selt with the executive of the Madras Law Journal and send 
my message of goodwill on the occasion of its Golden Jubilee 
Celebration. Apart ‘from the official reports this journal is one 
of the pioneer legal periodicals and has earned a reputation for 
itself always growing from, year to year and is now at the full 
height of its glory. Not only the reporting is accurate and 
precise but the assortment and selection of cases are its special 
characteristics. In addition to the case-reports the journal 
portion teems with articles on interesting and important points 
of law and the dissertions therein are very illuminating, so much 
so that its value can never be fully appraised. This aspect of 
the journal justifies its existence as a true journal and is a con- 
tinuing source of light to workers in the line. In truth the 
journal is a storehouse of legal knowledge and has literally 
become an institution in this country. I thoroughly appreciate 
the work of the stalwarts of the profession in ‘the “Editorial 
staff and the services which this journal has so long rendered 
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to the profession by catering legal knowledge in a lucid and 
fascinating manner. It has also fostered a powerful band of 
lawyers working wiih its encouraging patronage. I congratu- 
late the committee of editors and wish long life and more suc- 
cess to this journal. 


(Sd.) P. Ca. Matix, 


e 
( From S. Duraiswami Aiyar, Advocate.) 


s The Asram, 
Pondicherry, 
5th December, 1940. 
My dear Narayanaswami Iyer, 

Hearty congratulations to yourself and the staff of the 
Madras Law Journal on the occasion of its Golden Jubilee. 
What a high standard it has consistently maintained and how 
excellent and useful it has been throughout! 

My best wishes for its future and its future success, and 


may the profession have in the future, as inthe past, a Madras 
Law Journal of which it can be proud. 


Yours very sincerely, 
(Sd.) S. DUBRAIBWAML 


(From K. P. Khaitan, Esq., Barrister-at-Law, Calcutta.) 


Ballygunge, Calcutta, 
3rd December, 1940, 
The Madras Law Journal occupies a unique position in the 
current legal literature in India and I have reasons to know that 
it is also regularly referred to in other parts of the British 
Empire, where Indian law is accepted as a guide. Its wide 
range of subject-matter and its fine arrangement have made it 
not only a valuable repository of case law but‘also a mine ot 
information on legal and general subjects containing also many 
a legal anecdote worth preserving. Its Golden Jubilee has 
fallen at a point of time when India like the rest of the world 
is on the threshold of big changes in every department of 
life. One can visualise that when juristic concepts and legal 
provisions will be in the melting pot and when radical changes 
in the political, economical and ‘social life of India will bring 
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in their train innumerable changes in the law that will be admi- 
nistered as also the procedure that will be followed, a heavy 
strain will be put upon the Madras Law Journal to-play its 
invaluable part in the legal world of to-morrow and I am con- 
vinced that the Madras Law Journal will rise to the occasion 
and its success will he at least as great in the future as it has 
been in the past. 

(Sd.) K. P. KHAITAN, 


e 
(From Dr. Jaikoran Nath Misra, M.A., LL.D., 
Barrister-at-Law, Lucknow.) 
Lucknow, 
13th September, 1940. 
My dear Sir, 
* * * * * * 


I heartily congratulate you and wish the Journal suc- 
cess and prosperity in the future which it has enjoyed in 
the past. As an old subscriber of the Journal I can certainly 
say that it merits a leading place in the Legal Publications . 
of this country. The cases reported are select and instructive 
and one is proud to have a complete set of your Journal. 

Yours sincerely, 
(Sd.) J. N. Misra. 


(From P. V. Kane, M.A., LL.M ., Advocate, High Court, 
Bombay. 


Bombay 4, 
10th December, 1940. 
Dear Sir, 


t x k k k k k k X k * Tam very glad that the 
Golden Jubilee celebrations of the Madras Law Journal 
afford me an opportunity of expressing my sincere appreciation 
of the very good and sound work put in hy. the 
Madras Law Journal during half a century. The Madras Law 
Journal occupies the first place among private Law journals. 
It has many sides to its activity. It not only publishes the 
reports of cases, but contains very learned, acute and thoughtful 
articles on the intricacies of the Law; in the past your journal 
rendered great service to Hindu Law by translating 
important passages from standard Sanskrit works like the 
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Madavapatijata, the Parasara Madhaviya, Vaidyanatha Diksitya 
and others. Its jottings and cuttings are always interesting and 
instructive. I always look forward to its critical notes of cases, 
which display great legal acumen and fearlessness of spirit. Alto- 
gether I should say that yours is the best legal journal in Indsa. 
I hope that in the years to come it will not only maintain the high 
position it has secured by hard work and intelligent fea but 
will add fresh glory. 

: Yours sincerely, 

° (Sd.) P. V. Kane. 


(From Mr, N- Chandrasekhara Aiyar, District Judge, Salem.) 


The completion by the Madras Law Journal of:50 years of 
its existence is a happy event which deserves to be celebrated in 
a fitting manner. The journal has throughout its life maintain- 
ed a high standard of excellence in the matter of law reporting, 
instructive criticism of cases and in balanced comments on events 
in the legal world. It has achieved well-deserved. fame for 
quickness and accuracy in. reporting, and discriminatiofi' in the 
selection of cases fit to be reported. Naturally, the journal has 
come to occupy a. premier place among non-official legal periodi- 
cals in India; and its weight and authority are considerable with 
the Bench and the Bar. 

* * * -+ * * 


May the Madras Law Journal have many more years of 
useful existence, and may its further life be even brighter than 
its past. 


(Sd.) N. CHANDRASEKHARA ATYAR. 


_ (From Rajadharmaprasaktha A. R. Nageswora Iyer, 
Judge, High Court of Mysore.) 
Shankarapuram, 
26th November, 1940. 
Heartiest congratulations to the Madras Law Journal on its 
attaining the age of fifty. Half a century’s good work is a record 
of which any journal ought to be, proud. It is needless to say 
that it has maintained a high standard of efficiency and has ren- 
dered very valuable help to the Judges as well as the Legal Pro- 
fession. May it continue long in its career of usefylnese! 
(Sd.) A. R. NAGESWARA Tyre, 
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(From Rao Bahadur Rajaneetinipuna A. Verghese, 
Chief Justice, High Court of Travancore.) 
Trivandrum, 
22nd November, 1940. 


Dear Sir, 
* * * * * * 

“With the commencement of the coming New Year, the 
Madras Law Journal enters on the 51st year of its existence. 
That it has lived to celebrate its Golden Jubilee is sufficient proof 
of its virility and usefulness. It ts edited well and has uniformly 
been maintaining a high standard of legal journalism and has 
been very useful io the Bench and the Bar. I wish the Journal 
continued prosperity and usefulness, and wider circulation.” 

I remain, 
Yours faithfully, 
(Sd.) A. VERGHESE. 


(From Rao Bahadur P. Neelakanta Menon, M.A., 
Barrister-at-Law, Chief Justice, High Court of Cochin.) 
Ernakulam, 
; 8th November, 1940. 


I congratulate the Madras Law Journal on the completion 
of its fifty years of useful work. The Journal has established 
an enviable reputation and has been of great assistance both to 
the Judges and the legal practitioners for several decades. The 
management have every reason to be proud of their achievements 
and I wish the journal all prosperity in the future. 

(Sd.) P. NEELAXANTA MENON. 


(From Rao Bahadur T. S. Narayana Ayyar, M.A.B.L., 
Judge, High Court of Cochin.) 
Ernakulam, 
17th December, 1940. _ 
“T have much pleasure in sending my hearty felicitations to 
the management of the Madras Law Journal on the celebration 
of its Golden Jubilee. The Madras Law Journal has a tradition 
which is peculiarly its own. Fifty years of useful service in the 
cause of the legal profession is a record of which it can justly 
be proud.” me e 
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(From Sir V. T. Krishnamachari, K.C.I.E., Dewan, 
Baroda Stæte,) 


Baroda, 
11th November, 1940. 


I am glad to send a message of goodwill on the occasion of 
the Golden Jubilee of the Madras Law Journal. 


From the beginning the Journal has had the support of the 
best brains at the Madras Bar and its articles have alWays con- 
tained brilliant expositions of fundamental juristic conceptions 
instead of hare comments on case law to which many Law Jour- 
nals are apt to confine themselves. Specially noteworthy are the 
services rendered by the Journal in the elucidation of the princi- 
ples of Hindu Law. 

I have no'doubt that a reprint of the articles written in it 
by eminent jurists like Sir V. Bashyam Aiyangar, Mr. V. Krish- 
naswami Aiyar, Mr. P. R. Sundara Aiyar on subjects relating 
to Hindu Law will be read with much profit even in these days. 


I wish the Journal many years of service to the country. 
(Sd.) V. T. KRISENAMACHARL 


(From Diwan Bahadur K. V. Brahma, C.I.E., M.B.E., 
` President, State Executive Council, Sangli.) 


Sangli (S.M.C.), 
Sth September, 1940. 


Dear Sir, 


* * * * * k 


The Madras Law Journal has attained to the fame it has 
in the legal world solely on account of the fact that those who 
were and are in charge of it realized and continue to do so 
that success is only another name for unstinted labour and atten- 
tion in what one undertakes to do or as “Bhagavat Geeta” puts 
it ered a areareq fafi farce ata: “Man attains success only by 
. worshipping Him through his actions” (not by water or flowers). 
So long as the Journal keeps this ideal of selfless devotion to duty 
it can count on its maintaining its reputation and its usefulness. 
I, wish the Journal all success in the years to come. 

Yours sincerely, 
(Sd.) K. V. BRAHMA, 


GOLDEN JUBILEE NUMBER xxi 


(From The Principal, The Law College, Poona.) 
f Poona, 18th December, 1940. 

_ I send my hearty goodwill and sincere congratulations to the 
Editors of the Madras Law Journal on this occasion of its 
Golden Jubilee Celebration. From its very birth it had the rare 
good fortune of having the fostering care of stalwarts like the 
late Sir Sankaran Nair, V. Kriahnaswami Aiyar, P. R. Sundara 
Aiyar, amd the veteran Sir P. S. Sivaswami Aiyar whom we 
have the good fortune to ‘have among us to give us his blessings 
and advice. The Madras Law Jqurnal has always been a source 
of inspiration and instruction to the students of Law and its 
notes and editorial reviews have always evoked admiration and 
` respect. I wish a long and ever developing prosperous career to 
the Journal. 

(Sd.) J. R. GHARPURE. 


(From L. R. Stivasubramanian, Dean, Faculty of Law, 
Benares Hindu University.) 

I consider it at once a pleasure and a duty to send my hearty 
greetings to the Madras Law Journal on the occasion of its 
Golden Jubilee and also my sincerest good wishes for its conti- 
nued excellence and success in the times to come. 

* * * * * * 


It occupies the same pre-eminent position in lndia as the 
Law Quarterly Review in England, the Juridical Review in 
Scotland and the Harward Law Review in America. It has 
set the tone of healthy criticism and examination of the deci- 
sions of the highest tribunals of this country, and it is this that 
gives il a peculiar value and makes it irreplaceable. 

* * * * * * 


lt is my ardent hope that the future of the Madras Law 
Journal will even be greater. Amidst the titanic struggle now 
being staged in this world, we in this country, who are striving 
to establish national unity and freedom, have a great task before 
us to unify our laws, particularly in regard to marriage and suc- 
cession, gifts and wills, and also to deal with a host of compli- 
cated questions relating to inter-state and inter-provincial prob- 
lems. In resolving the many tangles that will arise in the 
course of this task and in helping to forge the new legal princi- 
ples towards achieving the desired unity the part that the Law 
Teacher can play is immense. That the present editor is him- 
self of the Law Teaching profession, as some of his illustrious - 
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predecessors have been, is not a little encouraging to those who 
have taken wholly to the teaching side of the profession. To 
the Madras Law Journal then may we look for help and direction 
in the growth and formulation of a legal-system which will not 
only embody what is truly representative of the high ideals-of 
our country’s culture and civilization but which will reflect the 
essential principles of justice and humanity. Long may the 
Madras Law Journal continue to prosper. 
* * * * * $ 


(Sd.) E. R. SIVASUBRAMANIAN. 


(From The Principal, Ripon Law College, Calcutta.) 
Calcutta, 

26th November, 1940. 
Dear Sir, o 
I hasten to oongratulate the Madras Law Journal on its hav- 
ing attained the age of fifty. It has amply fulfilled the purpose 
with which it set out, vis., to rescue many weighty judgments 
from “that waste paper basket, if one may s0 call it—the record- 
room of the High Court”. It was born in 1891 but contrary to 
all legal maxims, attained years of discretion from its very birth. 
It is a splendid publication as much for its store of legal infor- 
mation as for its brilliant articles—ihe ‘‘asides’”—which are a 
constant source of genuine intellectual recreation for the over- 
worked members of perhaps the most competitive of professions. 


Yours very sincerely, 
(Sd.) S. C. CHAUDHURL 


(From The Principal, University Law C ollege, 
Dharbhanga Buildings, Calcutta.) 
12th November, 1940. 


As one of the oldest subscribers of the Madras Law Jour- 
nal, we wish the Madras Law Journal many years of useful 
activity. It is a legal Journal which reports very important 
decisions of the Madras High Court with great clarity and pre- 

cision. Our students and Professors in the past and in the 
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present have been greatly benefited by the study of the Madras 
Law Journal PN- 
(Sd.) SNE BANERJEE, 


(From The Law Association, District Office Buildings, 
Bangalore City.) 


° 9th December, 1940. 
Gentlemen, A 

On behalf of the Law Association, Bangalore, I tender to 
you my hearty congratulations on the occasion of the celebra- 
tion of the Golden Jubilee of the Journal. Started by a band of 
earnest and learned lawyers and co-operated with, in succeed- 
ing years, by a number of distinguished members of the Madras 
Bar, your Journal has become one of the leading legal periodi- 
cals of India. It has earned a high reputation for its careful 
selection of the judgments which it reports, for its accuracy in 
reporting, for its learned articles and for its critical notes on 
the decisions of the Privy Council and of the High Courts and 
has thereby rendered signal service to the legal world. I wish 
the Journal everlasting life and continued success. 


Yours sincerely, 
(Sd,) C. LAKSHMANA GOUDU, 
President . 


[From R. N. Asyangar, Esq., Barrister-at-Law, Editor, 
Indian Law Reports, (Madras Series.) ] 


T i 24th October, 1940. 


Recently the Lord Chancellor of England informed the 
Incorporated Council of Law Reporting that their work is of 
National Importance. That has always been so in time of 
peace; that is equally so, as observed, even now in time of war. 
The Supremacy of the Law has to be maintained and upheld at 
all’ times and in all countries. The work, therefore, of Law 
Reporting which embodies, and thereby helps to preserve, the 
law as expounded judicially is indeed of the greatest import- 
ance in all civilised communities. I consider the Law Reports 
of any country to be the true and unfailing index of its culture 
and civilisation. The Law Reports mark the place which the 
country occupies and the stage which it has attained in the evo- 
iaa process of its life and thought. Law Reporting in 
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England, and equally in India, has set for itself very high 
ideals and slowly but surely has built up a noble tradition, The 
careful sifting and selection out of an ever-increasing volume 
of decided cases; the precision and sufficiency of the head-not- 
ing; the accuracy and completeness of the reporting; the neat- 
ness and expedition with which the cases are published all contri- 
bute to make for the success of a Law Journal. The Madras 
Law Journal started fifty years ago by eminent Indian (Lawyers 
and carried on unbrokenly for the last half a century by a suc- 
cession of distinguished Editors, assisted by very capable 
Reporters, has every reason to’ congratulate itself on its Golden 
Jubilee, marking a long period of brilliant achievement. 
As a lawyer practising in Madras for the last thirty years, 
and having had to grapple with the bulky, albeit beautifully got- 
up, volumes of the Madras Law Journal, I have very great 
pleasure in congratulating the Journal, its Proprietor and its 
Staff on their distinct success in the past and heartily wish them 
all further, and even greater, success and prosperity in the years 
to come. 


es soothe Be a (Sd.) R. N. AtyanGar. 


‘(From The Calcutta Weekly Notes.) 


3, Hastings Street, 
Calcutta, 
7 = i 18th December, 1940. 
Dear Sir, 

On the occasion of the Golden Jubilee of the Madras Law 
Journal, I send my cordial greetings to the paper which has set 
a fine example in prompt and accurate reporting and has been’ 
rendering further service to the profession by its current com- 
ments and well-conceived publications on case-law and Codes. 
Its career is a notable vindication of non-official enterprise in 
law-reporting. At the end of half a century of service to the 
law, its position as one of the premier legal journals. of India 
is well-established and I have no doubt that it has before it a 
future of even greater influence and usefulness. 


Yours faithfully, — 


' P t ae a eN | gaT Çmaypuynr Aana 
o = aceon pi 7 S n > Editor. 0 - Orech; 
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[From Fhe Editors, The Bombay Law Reporter.) > 


Bombay 1, 
Oth October, 1940. 


The Madras Law Journal was started in 1891, and is thus 
the first Legal Journal of its kind published in India, Each of 
its promoters reached the top-most position in the profession. 
One bemame the Advocate-General ‘of Madras, and another two 
embellished the Bench df the Madras High Court. One of 
these rose to be the Executive Councillor of the Government of 
Madras. They have left indelible imprint on the early volumes 
of the Madras Law Journal. 


In its early days, the Journal section appealed greatly to 
its readers. The learned and interesting leading articles and 
the characteristic criticism on reported cases in India were its 
prominent features. Gleanings from the current legal litera- 
ture were then, as they still are, eagerly devoured by its readers, 

‘The early traditions of ihe Journal are very well maintain- 
ed. The scope of the reports-section is much enlarged by inclu- 
sion of larger number of cases and during the last fifty years the 
Madras Law Journal enjoys the foremost position iri the Pro- 
vince of Madras. 

We feel pleasure in offering our heartfelt brotherly felici- 
tations to the . Proprietor and his colleagues on the Goldén 
Jubilee which they are celebrating and wish them a very long 
career of usefulness to the profession at large. 


(Sd.) RATANLAL AND DHIRAJLAL. 


(From V. F. Chitaley, B.A., LL.B., Advocate, Federal 
Court, Delhi, and Editor, A.J. R.) 
Bombay, 

16th December, 1940. 
Human nature being what it is and Judges being human 
beings, the glaring light of publicity acts as an effective check 
upon human weaknesses particularly upon the Judges and also 
upon the members of the Bar. The latter class however is seen 
by the public in its true light only during the arguments in open 
Courts and, in print when such arguments are correctly and accu- 
rately reported. The Judges, however, are open to public cri- 
ticism for all time but only when their judgments are reported. 
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Governments that are afraid of the public criticism and the 
Bench when influenced by similar motives naturally desire to 
suppress such publicity, sometimes directly but very often by 
circuitous methods. The Bar also bewildered by a mass of prece- 
dents tends to move in the same direction. ‘Unfortunately the 
true interests of the Bench and the Bar, the Government and 
the public do not really conflict with one another in this parti- 
cular matter. It is extremely difficult if not extremely irgpossible 
to visualise in 1941 the circumstances in which a foundation was 
laid for the starting of a private law journal reporting judg- 
ments delivered in open Court but prevented from being pub- 
lished to the entire public, reporting arguments, not culled out, 
but from notes taken by counsel during the cOurse of the argu- 
ments, criticising the judgments of the judges and very often 
giving a lead’ for the Legislature to follow. To-day the diffi- 
,culties through which the ‘stalwart founders passed and thie 
courage which they displayed in neglecting the displeasure of 
those who thwarted the attempts cannot be imagined nor truly 
appreciated at their proper worth. 

Every non-official Journal should be ever grateful to the 
founders of the Madras Law Journal who I believe were the 
first to start adventure in 1890, fifteen years after the passing 
of the Law Reports Act of 1875, which was expressly intended, 
as is clear from the history of that enactment to thwart private 
venture, so that the fierce publicity may be nipped in the bud. 


(Sd.) V. V. CHITALEY. 





} SIR $. SUBRAMANIA IYER 





SIR V. BASHYAM IYENGAR 





C. SANKARAN NAIR 
Joint Editor (1891—1892) 





SALEM RAMASWAMI MUDALIAR 
Joint Editor (1891) 





V. KRISHNASWAMI IYER 
Joint Editor (1891—1999) 





P. R. SUNDARA IYER 
Joint Editor (1891—1911) 





P. S. SIVASWAMI IYER 
Joint Editor (1893—1907 





P. R. GANAPATI IYER 
Joint Editor (1908—1910) 
Editor (1911—1913) 





S. VARADACHARIAR 
Editor (1914—1932) 





B. SITARAMA RAO 
Editor ( 1932—1938) 


_. THE MADRAS LAW JOURNAL : 
-° ITS EARLY YEARS 


Con a 
| Sir P. S. SIVASWAMI ATYAR, K.C.S.I., C.I.E. 


The Madras Law Journal is the oldest sùrviving legal 
journal in India, and it has now completed fifty years of 
existerice. The present Aa -of the journal wishes 
to celebrate its Golden Jubilee and has asked -me to 
contribute to the Jubilee number of the journal .my 
recollettions of its’ early history.-- Fhe’ Madras Presidency 
was practically the first in India to start a legal periodical: 
The first volume -of the ‘Madras Jurist was published- in 
1866. It. was originally proposed to be run under the 
name of the Indian Jurist, but-in the first number it is 
stated that a Calcutta periodical called ‘the -Indian Jurist 
which had been discontinued for some time was about to’ 
be revived.. ‘The publishers of the Madras Jurist did’ net 
therefore wish to adopt the name of the Indian’ Jurist. 
I have.not come across any issue of the Calcutta periedical 
which. was. published under -the title of the Indian Jurist. 
The Madras Jurist was published under that name till 
1876 ; but after the issue of the eleventh volume in: 1876; ` 
the publishers changed its title. to ‘ the Indian Jurist? in 
1877. : When. the Indian Jurist of Madras ceased: to’ exist, 
I cannot. remember. When..the Madras. Law. Journal 
was started -in 1891, it was stated in the introduction that 
the conductors of the journal had no intention of pre- 
judicing the circulation of the Indian Jurist which, so far 
as they were aware, was the only legal journal published 
in India. Ina country so large as India with three High 
Courts established by Royal Charter and a numbér of 
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Chief Courts and a large body of lawyers, there was 
certainly room for more legal journals than one. 


The reasons which led to the starting of the legal 
journals were more or less the same. A medium for the 
discussion of legal problems was considered necessary to 
the advancement of the science of law. It was also felt 
that the decisions of the High Courts were not®* always 
beyond question and that a criticism of unsound decisions 
would be helpful to their rectification and conducive to 
the development of law on sound lines. The publication 
of matters of interest to the legal profession in foreign 
reports and periodicals was also one of the aims of the 
promoters of the journal. Another object which weighed 
with the promoters of legal journals in India was the 
desirability of the publication of the decisions of the 
High Courts with more promptitude than was shown in 
the officially authorised reports. Law-reporting in India 
as carried on by the official reporters left much to be 
desired. There were long intervals between the delivery 
of the judgments of the High Courts and their publication 
in-the authorised reports. The reports of arguments of 
counsel were scarce and meagre. Notes of unreported 
cases were kept by some practitioners and the annoying 
' practice of the citation of unreported cases was tolerated 
by the judges, to the great discomfort and surprise of 
practitioners who did not maintain such notes. The 
present series of Indian Law Reports commenced in 1876, 
and in the Indian Law Reports Act of 1875, it was stated 
‘in the preamble that it was expedient to diminish the 
multitude and expense of the law reports published in 
British India and to improve their quality. It was desired 
to create a monopoly for the authorised law reports and 
it was enacted that no court should be bound to hear 
cited, or receive or treat as an authority binding on it, 
the report of any case decided by any High Court other 
than a report published under the authority of the local 
government. But this provision could not prevent the 
court from allowing the citation of any decision. not 
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reported in the authorised reports, if the court chose to do 
so. Those judges who did not wish to be embarrassed 
by the citation of unreported cases and considered such 
citation a nuisance declined to listen to them, but a good 
many judges listened to them willingly, and the practice 
of quoting such cases became very common. Many 
consideyéd judgments on important questions of law and 
practice were not published by the official reporters, and 
several of the judges were not unwilling to receive light 
from the decisions of their own High Courts, if not also 
at times from the decisions of the other High Courts. 


Great difficulties were experienced by the conductors 
of the journal in obtaining copies of the judgments from 
the High Court. In the second volume of the Madras 
Law Journal, complaint was made that the Chief Justice 
refused to grant permission to the conductors of the 
journal to have access to the judgments of the court for 
the purpose of publication. The editors of the journal 
had to procure copies of judgments, through the parties 
or the clerks ‘of their counsel. Even this practice was 
disliked by the official reporters and the judges; and the 
editors referred, in the opening number of the journal for 
1893, to a rumour that copies of the judgments were not 
to be furnished even to the parties until the Government 
reporter had had them. This grievance was redressed 
later on, and the High Court has now allowed the editors 
to obtain copies of judgments. A few of the judges, 
instead of welcoming publicity to their decisions, seem to 
have laboured under the fear that their bad judgments 
might be reported and exposed. I believe that the 
judges of the present day are not actuated by any such 
fear, even though they may be aware of their own fallibility. 


I may now say a few words about the origins of the 
Madras Law Journal. The idea was mooted by the 
original editors of the journal and encouraged by the 
leaders. of the profession with whom they discussed it. 
The impulse was due to the activities of what I may be 
permitted tò call the Saturday Club in Mylapore. F do 
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not remember when exactly this club came into existence, 
whether in 1889 or 1890. It was an informal affair, 
without any constitution, and consisted of about a dozen 
members, who used to meet every Saturday at about 
11 o'clock at the house of Sir (then Mr.) S. Subrahmanya 
Aiyar, the seniormost among the leaders of the Vakil bar. 
Sir (then Mr.) V. Bhashyam Aiyangar and Mr. C, Rama- 
chandra Rao Saheb were the othes leaders who attended 
the meetings. Among the junior members of the bar 
were V. Krishnaswami Aiyar, P. R. Sundara Aiyar, Sir 
(then Mr.) V. C. Desikachariar, myself and a few others. 
I doubt whether any members living outside Mylapore 
attended our gatherings. Our meetings lasted for about 
two hours and we used to discuss important decisions in 
the Indian Law Reports, especially those which seemed to 
us to be open to question. The task of selecting the cases 
for discussion was divided between four or five of the 
junior members. These discussions were valuable and 
instructive and supplied us with much material for use in 
the Madras Law Journal, when it came into existence. 
Our Saturday meetings were continued for about three or 
four years ; probably they came to an end on the appoint- 
ment of Sir Subrahmanya Aiyar as acting Judge of the 
High Court in place of Sir T. Muthuswami Aiyer who 
took leave from November, 1891 to February, 1892, for 
the first and last time in his life during bis- whole period 
of government service which extended over a period of 
more than 37 years. 


The original editors of the Law Journal were Rai 
Bahadur Salem Ramaswami Mudaliar, Sir (then Mr.) 
C. Sankaran Nair, V. Krishnaswami Aiyar and P. R. 
Sundara Aiyar. Mr. Ramaswami Mudaliar had a know- 
ledge of Sanskrit and was interested in the publication of 
translations of Sanskrit texts. Unfortunately he contracted 
a serious illness in the latter part of 1891 which proved 
fatal in March, 1892. Mr. Sankaran Nair continued to 
be one of the editors till the end of 1892. It was in 1893 
that I was asked by the surviving editors to join them in 
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the conduct of the journal. I severed my connection with 
the editorship on my appointment as Advocate-General 
at the end of 1907. Mr. V. Krishnaswami Aiyar kept 
up his connection till he became a High Court Judge in 
1909, and Mr. P. R. Sundara Aiyar’s connection continued 
tll he became a Judge in rgir. 


As,regards the contents of the Law Journal, they were 
very similar to thoseeof the Indian Jurist: there were 
leading articles on important questions of law, articles on 
legislative measures, on the administration of law and 
justice, reports of important decisions of the High Court, 
notes -of English cases, and reviews of books. A novel 
feature introduced by the Madras Law Journal was 
‘translations of Hindu Law books which had not been 
translated. I was requested to undertake the translation 
of portions of the Mitakshara which had not been trans- 
lated and which had a bearing upon topics of interest to 
the lawyer, for instance, the chapters on impurity and 
marriage. The very first number of the Madras Law 
Journal contained a translation of the Acharadhyaya of 
the Mitakshara. Those who are conversant with the 
style of exposition adopted by the Sanskrit commentators 
will appreciate the difficulties of combining accuracy of 
translation with elegance. My aim was accuracy rather 
than literary elegance. 


One handicap under which the editors of the Law 
Journal laboured was the absence or paucity of literary 
contributions from outsiders. Outside contributions were 
received now and then later on, but the fact that the 
articles had to'be written by the editors themselves who 
were practising lawyers often led to delay in the publica- 
tion of the journal. 


It was subsequently decided to separate the reports 
of decisions from the other portions of the journal and 
publish them in distinct parts. 

The foreign periodicals which we looked upon as 


models were the Law Quarterly Review which was started by 
Sir Frederick Pollock in 1885, and the Harvarde Law 
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Review which came into existence in 1887 and was con: 
ducted ‘by the Harvard Law School Association. We 
admired the felicity of style .of Sir Frederick Pollock, and 
the learning displayed in both these journals. It was not 
possible for us to vie with the one or the other, but these 
were the ideals which we kept before our eyes. j 

The dissatisfaction which was felt by the Madras bar 
with regard to the Indian Law Reports was felt by the 
members of the profession in other provinces. The 
causes and motives which brought the Madras Law Journal 
into existence operated tọ bring similar journals and 
reports into existence in the other provinces. The 
Calcutta Weekly Notes, edited by Mr. J. C. Choudhry, was 
first published in 1896. This was followed by the Bombay 
Law Reporter in 1899, the Calcutta Law Journal in 1905 and 
the Allahabad Law Journal in 1906. They have since been 
followed by a large crop of legal periodicals all over India; 
and I understand that the number of such periodicals 
at the present time is over thirty. The Indian Jurist 
disappeared long ago, and of the surviving periodicals, the 
Madras Law Journal occupies the seniormost place. 
It is to be hoped that tbis journal will continue to maintain 
its pride of place for many years more and fulfil the 
objects of the founders, 


— e ee 


‘|The later history of the Madras Law Journal can be shortly told. 
When Sir (then Mr.) P. S. Sivaswami Aiyar severed his connection 
with the journal on being appointed Advocate-General, Mr. P. R. 
Ganapathi Aiyar who was one of the sub-editors of the journal from 
1906 was made joint editor along with Messrs. V. Krishnaswami 
Aiyar and P. R. Sundara Aiyar. On Mr. Sundara Aiyar’s elevation 
to the Bench in 1g11 an Editorial Committee was constituted to 
guide the conduct of the journal. The Committee has been func- 
tioning since then. Its original members were the Hon’ble Mr. T. V. 
Seshagiri Aiyar, Sir (then Mr.) K. Srinivasa Aiyangar, Messrs. P. R. 
Ganapathi Aiyar, S. Srinivasa Aiyangar and S. Srinivasa Aiyar. Mr. 
Ganapathi Aiyar was the Editor-in-charge and he continued in that 
capacity till 1914 when heresigned. Thereupon Sir (then Mr.) S. 
Varadachariar who had been a sub-editor of the journal from 1908 
to-.1gto took charge of the editorial work and continued as the 
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Editor-in-charge till his appointment as Judge, of the High Court in . 
1934. He was succeeded by Mr. B. Sitarama Rao as Editor who served 
in that capacity till he was appointed Government Pleader in 1939. 
Among those who have served or are still serving on the Editorial 
Committee, apart from the first members thereof may be mentioned 
the names of the late Dewan Bahadur L. A. Govindaraghava Aiyar, 
Sir Alladi Krishnaswami Aiyar, Mr. T.R. Venkatarama Sastri, 
C. I. E., Rao Bahadur K. V. Krishnaswami Aiyar and Messrs. 
T. M. ®*Krishnaswami Aiyar, C. A. Seshagiri Sastri and 
S. Panchapagesa Sastri.J—Editoy. 


HINDU LAW REFORM 


BY ry 


S. SRINIVASA IYENGAR 
Advocate, Madras 


It is more than thirty years since I first advocated the 
reform of Hindu Law before the Vakils of the Madras 
High Court at their social gathering.1 Since then, some 
noteworthy changes in the rules of Hindu Law have been 
made by legislation and decisions. The rule in the 
Tagore case that a donee or a legatee must be a person in 
existence at the date of the gift or at the death of the 
testator has been abrogated by the Legislature. The 
Hindu Gains of Learning Act, 1930, has effected a whole- 
some change in the law relating to the earnings made 
by a person who was maintained and educated at the 
expense of the family. The Hindu Inheritance (Remo- 
val of Disabilities) Act has also remedied to some extent 
an injustice, but its usefulness should be extended by 
making it applicable also to those governed by the Daya- 
bhaga school of law, and by removing the remaining 
disabilities too. The Hindu Law of Inheritance Amend- 
ment Act, 1929 and the Hindu Women’s Rights to Pro- 
perty Act, 1937, are steps in the right direction but require 
legislative rectifications substantially in order to make 
them juster and less imperfect. 

While all are agreed that there is an urgent need for 
reform in many directions in Hindu Law, the will to take 
concerted action is lacking. Hindu lawyers, legislators, 
political leaders and Government should act together so 
as to place before the public a set of carefully drawn pro- 


1. See my book “ Law Reform and Law”; s also 19 M.L.J. 297 (Journal 
section)” 
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posals which could be the basis of Bills to be sponsored 
either by Government or unofficial members of the Legis- 
lature. Naturally, the task falls in the first instance upon 
the Advocates’ Associations and the Bar Councils, legal 
journals and influential newspapers throughout the coun- 
try. It is a matter for profound regret that they have not 
yet taken any active steps in the matter. 


At’ the outset, I would like to stress the urgent need 
for the codification of Hindu Law. This has long been 
overdue. The rules of Hindt: Law had to be laboriously 
constructed out of ancient Smritis and their commentaries 
and out of discordant practices and conflicting decisions. 
To-day, however, many of the rules of Hindu Law are fairly 
well-settled and the task of codification is far easier. 
The precise rules of Hindu Law are not accessible and 
intelligible even to educated Hindus unless they are trained 
lawyers. There are also gaps and obscurities still, not to 
speak of conflicts between the several High Courts. They 
can all be clarified and settled only by legislation. Un- 
certainty and the heavy expense of litigation in ascertain- 
ing and applying the rules of Hindu Law still continue to 
be disturbing features. The advantages of codification 
have nowhere been more appreciated than in India 
where legislation has covered a very wide field. The 
Transfer of Property Act, the Succession Act, the Trusts 
Act, the Easements Act, the Contract Act, the Partner- 
ship Act and the Sale of Goods Act afford instances of 
complex and difficult sets of rules being more or less 
satisfactorily systematized and codified by the Indian 
Legislature. In England, great changes by way of simplifi- 
cation and codification of the intricate Property Laws were 
carried out first by Lord Birkenhead’s Act, 1922 and later 
by the great Property Acts of 1925. Rules of Hindu Law 
are quite susceptible of codification and there are no in- 
superable difficulties in that connection, either because of 
the distribution of powers under the Government of India 
Act or otherwise. The advantage to the community will 
be very great. It will result in systematized formulation 
of the rules of Hindu Law characterised by far greater 
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lucidity, certainty and uniformity than exist at present, 
and will consequently reduce materially the risk of in- 
justice and the expenditure on litigation. It will certain- 
ly facilitate the work of judges and may even help to limit 
public expenditure on a large judiciary. It will give 
greater confidence to persons dealing with Hindu families, 
such as creditors, alienees or partners and will thus in- 
crease the economic efficiency of Hindus in genefal. It 
will also minimise victimization and exploitation of illi- 
terate or ignorant members *of Hindu families and curtail 
strife in families. Above all, the work of codification will 
enable further reforms in Hindu Law to be effected justly 
and harmoniously and with full comprehension of their 
consequences throughout the whole range of Hindu Law 
by preventing the kind of haphazard and piecemeal 
legislation which is so much in vogue to-day and which 
often gives rise only to fresh difficulties and injustice and 

to increase in litigation. l 


The case for codification is considerably streng- 
thened rather than weakened by the existence of customs 
or-customary law which supersede or modify the rules of 
Hindu Law in varying degrees. Custom no doubt had 
its value in the past when primitive rules became im- 
perceptibly adjusted to suit an advancing civilization or 
progressive opinion and when there were no legislative 
bodies that could enact laws of binding force. But local 
or family customs no longer serve their original purpose. 
The vitality of customs as a law making factor in con- 
temporary India is but a myth, for their title to legal 
recognition depends on their antiquity as well as certainty. 
The customs themselves have also long outlived the needs 
of the ages in which they had their birth. The great 
practical advantage of certainty, uniformity and clarity 
which are the characteristic features of the laws of pro- 

perty and succession in advanced civilizations ought to 
prevail as against the sentiment and reluctance of antiqu- 
-arian or conservative lawyers or of those who want to 


keep Hindu India in a museum of dead things. 
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Again the clamant needs of Indian natio 
require a single and easily ascertained territorial law 
of property and succession applicable to Hindus 
and Muslims alike in supersession of their divergent and 
intricate personal laws. A territorial law that should be 
common to Hindus and Muslims should, of course, not 
cover the topics of marriage, divorce, adoption and, 
religios endowments. But such a law even so circum- 
_ scribed will not be visible in the offing for another half a 
century. e 

The unification, however, of Hindu peoples at least 
throughout India in the matter of their laws of family 
and of property and succession, has become increasingly 
feasible and should therefore‘be regarded as of immediate 
and paramount importance. We must not forget that 
the unification of Indian Muslims has been effected by the 
Mappilla Succession and Wills Acts, the Cutchi Memon 
Act and, above all, by the Shariat Application Act, 1937. 
While we want no doubt Hindus and Muslims to become 
one nation, that process will be considerably facilitated 
and accelerated if the Hindu communities—for they are 
not one community—become a Hindu union governed 
by a uniform set of legal rules, subject of course, to neces- 
sary exceptions and savings. Linguistic and sectarian 
differences amongst Hindus and differences in social habits 
are more or less inevitable. But it is neither necessary 
nor desirable that Hindus should be governed by separate 
systems or schools of law which are amongst the most 
powerful factors that continuously operate against Hindu 
solidarity throughout India. ‘We may not always be 
conscious of their separatist influence, but shall realise 
what a hindrance they have been when we deliberately 
‘seek to discard them in favour of a uniform system. The 
influence of law on the family and social life of a people 
and on their outlook is by no means negligible ; and 
under Indian conditions when discordant legal environ- 
ments are added to other social differentia they exert a 
force which is decisively centrifugal. For these reasons 
the only course which is itself implicit in the development 
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of Hindu Law is to take the Mitakshara, the Dayabhaga 
and the Mayukha laws together and to select what appear 
to be more reasonable or progressive rules and weld them 
into a single body of Hindu law. 


The Hindu law and not the Succession Act should 
be made the territorial law of the whole of India applicable 
to all its inhabitants except Mohammadans, ,indian 
Christians, Parsis, Jews and Anglo-Indians whose personal 
Jaws will continue in full forge. Foreign nationals will be 
governed by their own Jaws. Hindus have now realised that 
changes in their laws of property and succession are not 
changes in their religion and that there is nothing sacro- 
sanct about them. The Hindu Gains of Learning Act, 
the Hindu Law of Inheritance Amendment Act, the Hindu 
Women’s Rights to Property Act and even the Child 
Marriage Restraint Act and the amendments to the 
Special Marriage Act have been more or less cheerfully 
acquiesced in. And we need not expect any strong 
opposition either to the codification of Hindu Law or to 
well considered reforms in any part of Hindu Law. Where 
there is such an opposition the proposals can, of course, 
be suitably modified. Experienced Hindu lawyers, legis- 
lators and political leaders and prominent men in Hindu 
society should, acting together, set about the task of 
drafting a Hindu Code with the assistance of various 
Advocates’ Associations and should place it before the 
Government and the public for criticisms and suggestions 
with a view to make the Government and the Legislature 
take up its enactment. 


Next I should like to suggest specific changes in some 
of the rules of Hindu Law. They are not meant to be 
exhaustive and the reasons for them can only be briefly 
indicated. Both my suggestions and reasons can be, and 
I hope will be, amplified by other Hindu lawyers. My aim 
now is but to provoke thought and to focuss attention on 
the lines the reform of Hindu Law should take. As a 
result of discussion better solutions for some of the diffi- 
culties may be found, and other defects might emerge 
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calling equally for improvement. Any proposals for the 
reform of Hindu Law however should, I think, satisfy 
certain tests. They should not, exceptional cases apart, 
involve any violent break with the past, but should 
follow, more or less, the lines of the most progressive 
thought in our jurisprudence taking all its schools together. 
We cannot create a new heaven and a new earth. Our 
reforms should strive to eliminate anomalies without being 
over-logical and, avoiding subtleties, should aim at easy 
and straightforward administration of the law. Above 
all, they should make for social improvement and 
economic efficiency and should conform to modern 
standards of justice and equity. 

Almost every department of Hindu Law stands in need 
of reform. The Law of Marriage requires amendments 
in some ditections. The time has certainly come for the 
Hindu society to discard polygamy as a rule of Hindu Law. 
According to early Hindu Law monogamy was the approv- 
ed rule and polygamy was an exceptional provision. It 
was only when the wife was barren, diseased or vicious 
or when she consented, that she could be superseded and 
a second marriage could be validly contracted. The right 
to take more than one wife in former days required legal 
justification ; but the present rule of Hindu Law that a 
husband is not restricted as to the number of his wives 
and may marry again without the wife’s consent or any 
justification, is far worse. It is no longer in accordance 
with modern enlightened opinion as to the status of 
women or the standard of justice that should govern 
marital relations, that we should have in this matter one 
law for men and another for women. In these days when 
equality of women must be recognised, at least in this 
connection, it would be folly to postpone this reform. 
To-day, women, especially educated women, are deeply 
discontented with the present law and I have no doubt 
that many educated men also share their views in this 
matter. Marriages contracted between Hindus under the 
Special Marriage Act are monogamous and surprisingly 
enough the marriages of those who are governed “by the 
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Marumakathayam Law of Malabar have become mono- 
gamous by a recent statute while the general Hindu 
society still clings to polygamy. The reform is to my 
mind one of the most urgent needs and does not require 
elaborate justification. 


I would also suggest legislation making it clear that 
when one is insane or an idiot one is incompetent tq marry 
I have no doubt that this is the correct rule of Hindu Law, 
but there seems to be a serious difference of opinion on the 
point. In Venkatacharyulu v. Rangacharyulu) it was observed 
that the marriage of a person of unsound mind if duly 
solemnised is a valid marriage. The Privy Council in 
Mouji Lal v. Chandrabati Kumari?, proceeded on the — 
assumption that insanity at the time of marriage might 
make it invalid. The question has been discussed in the 
roth Edn. of Mayne’s Hindu Law at page 151. It may be 
that instances of such marriages are rare, but the rule of 
law ought to be made quite clear by the Legislature. 


Hindu Law has unfortunately recognised along with 
polygamy concubinage and illegitimacy as legal status 
with special rights. When we seek to establish 
monogamy as a rule of Hindu Law it is necessary 
to put an end to these disfiguremenis of the Hindu 
system. ‘There can be no pretext that these are 
required by Hindu religion or Hindu morality. Both 
emphatically condemn these practices. A further anomaly 
exists that while an illegitimate son of a Sudra is an heir 
the illegitimate son of a Dwija is not. This retention of an 
invidious differentiation due to caste is not in accordance 
with the spirit of the times and does not conduce to 
intercaste harmony and goodwill. The whole of this 
chapter therefore deserves a summary repeal at the hands 
of the modern legislator. The provision for maintenance 
in the Criminal Procedure Code or any other similar rule 
which should however be not such as to encourage concu- 
binage should alone be recognised if we are to establish 








t, (1890) LLR. 14 Mad. g16—1 M.L.J. 85. 
a. tigri) LL.R. 38 Cal. 7oomEL.R. 38 I.A. 199-91 M L.J. 933 (P.G). 
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monogamy and raise women to equality. While some 
small provision for the maintenance of illegitimate children 
may be made or retained; an illegitimate son should not 
have the status of a son in the family for any purpose. 


Women’s conferences as well as politicians and 
members of the Legislature are agitating for a right of 
divorce, for women and all sorts of fantastic suggestions 
have been made. I «hink that dissolution of marriage 
should be allowed to a minimum extent where justification 
for it is of the plainest description and where it will raise 
the standard of morality, but not to such an extent as will 
lead to a general loosening of the marriage tie and promote 
immorality and the ruin of the Hindu family ideals. I 
can only indicate my precise views on the subject in the 
form of a Bill :— 


(1) A husband or wife may present a petition for 
dissolution of marriage to a Court of the lowest grade 
competent to try a suit on the ground that the respondent 

(a) is incurably of unsound mind and has been 
continuously under care and treatment for a period of five 
years immediately preceding the presentation of the 
petition ; or 

(b) is suffering from an incurable or virulent form 
of leprosy ; or 

(c) has deserted the petitioner without just cause for 
a period of at least five years immediately preceding the 
presentation of the petition ; or 

(d) has become a convert to Christianity or Moham- 
madanism ; or 

(e) has been suffering from venereal disease ina 
communicable form for a period of at least three years 
immediately preceding the presentation of the petition 3; or 

(f) on the ground that the respondent, if a hus- 
band, has any other woman as a concubine or, if a wife, is 
a concubine of any other man. 

(2) Nothing herein contained shall affect any right 


of divorce which a person may have under any local, tribal 
or family custom. j 
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(3) Ona petition for dissolution of marriage it shall 
be the duty of the Court to inquire so far as it reasonably 
can, into the facts alleged and Whether any collusion exists 
between the parties. 


If the Court is satisfied on the evidence that 

(a) the case for the petitioner has been proved ; and 

(b) that the petition is not presented or prgsecuted 
in collusion with the respondent, ° 
the Court shall pronounce a decree dissolving the marriage; 
but if the Court is not satisfied with respect to either of those 
matters it shall dismiss the petition. 

(4) The Court may, in its discretion, make either 
by the decree dissolving the marriage or by separate order, 
such provisions for the maintenance of the wife and for the 
custody of children as may seem just, provided that no 
order shall be made entitling the wife to maintenance after 
her remarriage. 

Prohibition of sagotra marriages has been felt to be a 
serious restriction of the field of choice. It does not apply 
to the majority of Hindus, but only to the first three castes. 
The belief in the old days was probably that the members 
of a Rishi gotra were all of one blood. But people of 
different sub-castes have the same gotra and it is note- 
worthy that there is no real feeling of consanguinity between 
persons merely because they have the same Rishi gotra. 
A law giving greater freedom of choice need ‘not be 
availed of except by those who feel no religious scruples. 
I have no doubt’ we ought to repeal this archaic and 
drastic rule which has no longer any vital significance. 

The rule as to prohibited degrees, however, rests on 
different considerations. I should think the rule of five 
degrees on the mother’s side and seven on the father’s 
side is unnecessarily wide and may well be reduced to 
three degrees on the mother’s side and four degrees 
on the father’s side. From the Satapatha Brahmana it 
appears that the old Vedic prohibition extended only to 
the third or fourth degree.1 The present rules as to 


1.* Sat. Brah. I, 8, 3, 6 Vedic Index, I, 475. 
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prohibited degrees have no eugenic value and have not 
in fact made for racial improvement. All that is necessary 
is that the rule should be so framed as to prohibit what 
may reasonably be regarded as an incestuous marriage 
or as one Carrying with it any taint of sin or qualms of 
conscience. It is a travesty of the religious motive under- 
lying the prohibitory rule that in- respect of remoter 
sapind& and sagotra marriages the injunction should be 
strictly observed, while for instance the marriage of a 
sister’s daughter or of a man with the daughter of his 
mother’s brother or with his father’s sister’s daughter which 
is plainly opposed to the ancient Smriti rules should be 
allowed by custom especially in South India. (Mayne’s 
Hindu Law, roth edition, Paragraph 118). It is absolutely 
necessary on all grounds that the marriage of a man 
with his sister’s daughter, but not the other two customary 
marriages, should be made illegal amongst all castes by 
legislation notwithstanding any custom. 


The distinction between approved and unapproved 
forms of marriage is not one that should be continued in 
modern times. There is no public opprobrium attached 
to Asura marriages in these days. Both Asura and Brahma 
marriages are performed with religious rites. The old 
rule that in the Asura form of marriage a wife does not 
pass into the husband’s gotra is no longer law. Frivolous 
questions have been raised as to whether defraying the 
expenses of a girl’s marriage by the bridegroom or his 
family constitutes an Asura marriage. All marriages when 
valid, must be approved marriages ; and there can be no 
degrees of validity. The climax of absurdity is reached 
when the marriage of a divorced woman or a widow is 
regarded as an approved marriage. In Hira v. Hansji,1 
it was held that money paid to the parents of the bride 
to be paid to her third husband to procure her divorce 
was not bride price and the marriage was not in Asura 
form but in Brahma form. The proposed change will 





1. (1913) LLR 37 Bom. 295=17 I.C. 949. 
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result also in the simplification of the rules of Stridhana 
succession. : 


The Law of Adoption also requires changes to suit 
the present day conditions of society and the revolution in 
opinion that has taken place. The rules prohibiting the 
adoption of a daughter’s son, a sister’s son or a mother’s 
sister’s son must be repealed throughout India. No proof 
of custom, such as exists in Southern India permitting 
such adoptions, should be required anywhere. Nobody 
need adopt any of them if he has any religious objection 
to do so. It is only the liberty to make such adoptions 
that will be given by legislation. So also, the rule that 
no one can be adopted whose mother in her maiden state 
the adopter could not have legally married, which applies 
only to the first three classes,should also be repealed. Adop- 
tion is at least as much a secular as a religious act 
and for the vast majority of Hindus these restrictions- do 
not apply. Distinctions due to difference of caste should, 
as far as possible, be abolished so as to make the rules 
of Hindu Law uniform. 


My conviction as a result of long experience has been 
against extending unduly the widow’s power of adoption. 
It leads in many cases to strife and litigation which do not 
make for temporal welfare. But the law in Madras as to 
the widow’s power to adopt ought to be assimilated to 
that in Bombay. The present rule that a widow can 
adopt in the absence of her husband’s consent with the 
consent of her husband’s sapindas is in most cases but a 
tedious and expensive formality while in some cases it: 
operates as a very real hardship. Having in view the 
increase in litigation and perjury occasioned by this 
requirement, the widow ‘in South India should, as in 
Western India, be enabled by legislation to adopt a son 
to her husband irrespective of any consent of her husband 
or of her husband’s sapindas. It should however be an 
absolute rule that where a husband’s authority is given 
it should be in writing always. It is a much more mo- 
menteus transaction than a mortgage, sale, gift or lease 
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and now that wills are also required to be in writing, this 
requirement of writing must be made compulsory. 

The present rule thata minor widow can make an 
adoption leads to the very gravest abuses. Accordingly, 
the law should be amended so as to enable only an adult 
widow to make an adoption. 

e adoption of daughters by dancing girls should be 
altogether prohibited. . The fine distinctions drawn by the 
Madras High Court with regard to it are altogether 
untenable and the law should be in the direction of pro- 
moting morality. The paramount consideration should be 
the welfare of the young children. To recognise the 
custom of allowing dancing girls to adopt tends to promote 
prostitution and to corrupt youthful and innocent minds. 
The Legislature should, therefore, prohibit such customs 
which in the rest of India are rightly regarded as illegal. 1 

Next, even on the view that the adoption of a son should 
be judged on the grounds of religious efficacy, it is only just 
that the power of adoption should not be exercised by a 
widow long after her husband’s death so as to enable her 
to disturb successions which had already taken place. A 
widow who wants to make an adoption should, therefore, 
be required to make it within, say, three years of her 
husband’s death or, if she was a minor then, within three 
years from her majority. Adoptions made long after the 
husband’s death can in no sense be made from any reli- 
gious motives and there is no necessity therefore of keeping 
this power indefinitely in suspense. The religious motive 
indeed requires an adoption soon after the death of the 
man to whom it is made so that his sraddhas may be un- 
interruptedly performed by a son. Now that the Hindu 
Women’s Rights to Property Act, whether in a divided 
family or in an undivided family, whether there is male 
issue or not, in all cases vests in the widow either her 
husband’s share or the share of a son, the widow does 
not require the power of adoption as a sword or a shield 
against reversioners or coparceners till the end of her life. 





1. Mayne, roth Ed. pp. 79-74. - o 
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The legal fiction of adoption indeed suggests that this kind 
of posthumous son should come into existence within a year 
of his father’s death. Three years from her bhusband’s 
death or from her majority should suffice for a widow to 
make up her mind and to select a boy. Any legislation 
fixing the time limit should apply also to widows who had 
not exercised the power before the enactment by giving 
them three years from its commepcement. 


- In the field of inheritance also several changes are 
called for. While the Hindu Law of Inheritance Amend- 
ment Act rightly alters intestate succession under the 
Mitakshara Law and brings in some near bandhus in the 
scheme of succession before most agnates, in accordance 
with the ties of affection and blood, it is still seriously 
imperfect and unjust. It provides that a son’s daughter, 
daughter’s daughter, sister and sister’s son, shall in that ` 
order come in as heirs after the paternal grand father and 
before the paternal. uncle. But it omits to provide for 
cognate descendants of the deceased owner who are nearer 
bandhus than the sister and her son. Son’s daughter’s 
son, son’s son’s daughter, daughter’s son’s son, son’s daugh- 
ter’s daughter and daughter’s daughter’s son, are in the 
direct line and nearer bandhus than the sister and her 
son and it is not uncommon that one or other of them is 
in existence at the time of the death of the owner. They 
should all be brought in before the sister and her sqn. 


By far the most important reform that is required in 
- the Law of Inheritance is to recognise a daughter’s right 
to share or to inherit along with the son. According to 
the rule of Hindu Law the daughter comes next after the 
widow as also in default of her. This has been altered 
by the Hindu Women’s Rights to Property Act under which 
a widow succeeds even along with her sons or step-sons _ 
and not as before in their default, and the rights of succes- 
sion of widowed daughters-in-law and grand daughters-in- 
law are also provided. The rights of daughters are 
materially affected by it. But in any view there is no good 
reasan why the daughter of a man should not take along 
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with his sons and his widow. A text of Manu says : 
“A son is even as one’s own self and the daughter is 
equal to the son. So long as she is there as the father’s 
self, how can any other take the property?’ So, too, 
Brihaspati: “ A daughter like a son springs from each 
member of man; how then should any other mortal 
inherit the father’s property while she lives?” If we look 
into ou? unsophisticated hearts, how can we disinherit our 
daughters in the presence of our sons or postpone their 
rights to those of our wives or *of our sons’ and grandsons’ 
and great grandsons’ widows? There should be no 
serious objection to this reform which at one stroke 
would place all Hindu women on a much better footing 
than at present. A son’s wife will also bring into her 
husband’s family her half-share in her father’s estaté 
since she will be entitled to share with her brother. 
The distinction between the son and the daughter 
is not one thatin an age of enlightenment should be 
maintained and even if they are not to have equal 
shares, there should be no reasonable objection to giving 
the daughter half the share of a son as the daughter is as 
dear to the parents as the son and it cannot be assumed 
that in her husband’s family she will be always comfortably 
provided. In any view the daughter’s rights must be 
regarded as superior to the rights of the predeceased son’s 
widow or predcceascd grand son’s or great grandson’s 
widow which the Legislature has now fully recognised. 


. A further reform is in this connection required. The 
estate taken by the daughter, the sister or any other 
female born in the family should be throughout India an 
absolute estate as it isin Bombay. ‘The rules of succes- 
sion to Stridhana property depending, as they do, upon 
the kind of Stridhana and upon the form of marriage 
should be simplified by providing uniform rules of succes- 
sion. The Mitakshara rules are the simplest and best and 
should apply in all the provinces and schools. Absolute 
rights of women over all species of Stridhanam should be 
fully established. The rule that a woman succeeding as 
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heir to another woman’s Stridhana can take only a 
qualified estate should be repealed. 


I would also like to suggest that while the manager 
of a Hindu joint family and a Hindu widow should 
continue to possess more or less their present powers, a 
clearer and fuller statutory definition ‘is required. The 
power of alienation for the benefit of the estate shquld not 
be confounded with the power tosalienate for necessity, 
but should be separately and clearly defined so as not to 
restrict it unduly. The karta and the widow should 
alike be enabled to apply to a Civil Court to approve of 
their proposals for an alienation with or without modifi- 
cations. A certificate of the Court should afford the 
alienee full protection except where there has been fraud 
or collusion in obtaining the approval of the Court. The 
procedure in this connection may allow notice to the 
junior members or the reversioners whose objections may 
be heard summarily. In complicated cases involving a 
protracted inquiry the Court can refuse to advise the 
manager or the widow. Such a procedure would go a 
great way to prevent injustice being done either to 
reversioners or to the alienees by postponing an enquiry 
till almost all the evidence has disappeared and the Court 
is no longer in a position to judge all the relevant cir- 
cumstances as at the time of the alienation. . 


The law relating to impartible estates is in a very 
unsatisfactory state. The proprietor’s power of alienation 
which is recognised in the rest of India is denied by a 
Madras statute. The rights of junior members of the 
family to maintenance from the ancestral estate are 
obscured by conflicting decisions both in the Privy Council 
and in the Indian High Courts. Supposed reasons of 
State which are nothing more than a false sentiment in 
favour of the past have preserved the peculiar character 
of these estates. They have long ago ceased to be either 
principalities or feudalities. Public policy should now 
recognise that these are mere anachronisms which are a 
source of frequent litigation and family strife and do not 
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conduce either to the growth of sound national economics 
and of democratic ideas against privilege and injustice; 
or to the maintenance of a proper family and social life, 
or to the contentment of the tenantry. These impartible 
estates should therefore be made partible as well as 
alienable and should be governed by the ordinary rules of 
succession. If, however, they are to retain their im- 
partiblé character, the rights of junior members to main- 
tenance, however remote in degree, should be declared, 
as that can be the only possible justification for preserving 
their integrity. 
Lastly, reforms are also required in the Mitakshara 
law of coparcenary. Serious inroads have been made into 
‘the coparcenary by the rules regarding the son’s liability 
for his father’s debts, by the doctrine of severance in status 
by unilateral declaration of intention, and by the recent 
enactment that a widow of an undivided member takes 
her husband’s interest in the coparcenary property. It is 
time to declare that every member of a joint family is 
entitled to his specific share and to abrogate the rule of 
> Survivorship so as to make the members of the joint family 
hold the family property in quasi-severalty, as tenants in 
common. ‘The Legislature should lay down only one 
mode of succession and the rules of inheritance should be 
the same whether the family is divided or undivided and 
whether the property is joint or separate. In other words 
the Dayabhaga joint family system should be made universal 
in India and the glittering doctrine of the son’s right by 
birth and the anomalous, antiquated and unjust doctrine 
of survivorship discarded. The present attenuated rules 
governing a Mitakshara coparcenary do not protect the 
joint family in the enjoyment of its property but operate 
only as a hindrance to its economic efficiency. Right by 
birth and survivorship, and the restrictions imposed by 
them on the power of alienation and the deprivation of the 
right of succession of those who are nearer and dearer 
to a deceased male member than a coparcener are all 
outworn indicia of the ancient type of family which has 
become almost extinct. The large urban life ofthese 
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days, the consequent separation of the members of the 
family and their employment or avocations in distant 
parts of the country and above all, the new ideas of 
individuality and the consequent conflicts in the aims 
and aspirations of the various members of the family have 
resulted in the emergence of the modern Hindu family 
life which is both in actuality and in sentiment, far re- 
moved from the spirit and purpose, the area and the ideals 
of the ancient joint family system. The new spirit has 
penetrated even to remote villages and there is no need 
any longer for the retention of the ancient legal formule 
which only vex our hearts and entangle our feet and 
hinder economic planning and improvement as well as 
affect adversely the smooth co-operation and sweetness ` 
between coparceners which should characterise family 
life. 


MUSLIM LAW AS ENFORCED IN INDIA: ITS 
DEVELOPMENT DURING THE LAST 50 YEARS! 


BY 
FAIZ B. TYABJI, Barrisrzr-at-Law 
Formerly Fudge, Madras High Court 


It is with great pleasure that I accede to a request for 
a contribution to the Jubilee number of the Madras Law 
Journal. This publication is, I believe, the premier in 
age amongst the Law Journals of India, and may well be 
awarded the first place in several other respects. 


The development of Muslim law in India, if taken in 
its larger sense, would involve an explanation of the origin 
and reasons for the establishment, half a century ago of 
such a journal as ‘this, having the aims and aspirations 
that have, with eminent success, been pursued since its 
first publication. 

It is therefore necessary to restrict oncself to a nar- 
rower aspect. 

The enforcement of Muslim law in India was well 
established fifty years ago. The conception had originally 
been formulated under Warren Hastings. Fundamentally 
it may be attributed largely to a conscious desire for 
acknowledging in the most unequivocal manner a great 
principle,—the principle that it is just that persons belong- 
ing to diverse religions and following distinct courses of 
life, be permitted to continue observing their individual 
systems of law and conduct. | Perhaps to an even greater 
degree Muslim law was accorded recognition because of a 
reluctance to undertake gratuitous legislation which would 
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first unsettle and then adventure to rearrange the lives of 
groups of human beings who had for a long period been 
passing their lives in ways peculiar to themselves, and 
were satisfied with their existing modes of life. 


Muslim personal law in regard to those questions 
which affected Muslims alone and which did not affect 
the general body outside that group, was thus,in the 
natural course and on the principlt of acting on lines of 
least resistance, left undisturbed. Matters relating to 
inheritance and succession and to the family life are 
peculiarly of that nature: they do not affect outsiders. 
On the other hand uniformity had to be enforced in regard 
to penal law, to the methods for deterring men from 
committing crimes, to all questions of adjective law, as 
well as to the law of contract and of similar dealings or 
transactions, the parties to which may be persons following 
different systems of law. Specific personal systems had 
in such matters to give place to the general law. In 
modern India the general law as we must understand that 
term in its present context, is mainly laid down in legislative 
enactments ; where it is not enacted by the legislature, 
it is deemed to repose in the notions of justice, equity and 
good conscience, which themselves may have to be sought 
out of the mental archives of judicial tribunals in England. 
Two classes of dispositions of property formed exceptions 
to the latter group of subjects, and were not made subject 
to the unifying process. Gifts or grants without considera- 
tion and charitable or religious endowments, are ordinarily 
permitted to be governed by the special personal law 
applicable to the donor or endower. 


At our starting point—fifty years ago—we had on the 
Benches of the High Courts in India two distinguished 
Muslim Judges, Syed Ameer Ali and Syed Mahmood. 
Their intellects were of very different textures and calibres, 
but they. were at one in their sensitiveness to the historical 
back-ground of Muslim law, and to a reverential attach- 
ment to the great principles underlying the legal system 
of Islam. Both were also possessed of a determination to 
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hold their own against any assumptions that the systems 
oflaw in the East (even though they should be ancient) 
must necessarily be inferior to European systems. Such 
assumptions were natural on the part of those other 
members of the Bench, who were less well informed in 
this connection. It has been observed by a great Eastern 
aphorist that branches bearing a weight of fruit are apt 
humbly to bend down low to the earth : men whose heads 
have to carry a load of learning are ordinarily apt to be 
modest ; though there are, it must be admitted, stalwart 
exceptions. Those, on the other hand, who are not 
handicapped with such loads, are inclined to think that 
no institutions or notions with which they themselves arc 
unfamiliar, deserve respect. They bask in the confidence 
that whatever is beyond the effortless grasp of their own 
intuitive powers, whatever is difficult of appreciation 
without research, must straightaway be thrust down into 
the Hades provided for all absurd conceptions. Syed 
Mahmood and Syed Ameer Ali played the part of 
Hercules to many an Alcestis who was sought too hastily 
to be consigned to that Hades. 


In respect of the general principle of the operation of 
Muslim law in India, perhaps the most interesting feature 
was the attitude that the Courts took up with regard to the 
proof of custom when it attempted to vary the law of 
Islam. The question arose first in Bombay where the 
Khojas and Memons had continued to follow the Hindu 
law of inheritance sand succession, in spite of having 
adopted Islam. Inheritance is the subject on which the 
Quran itself lays down the.law more fully than on any 
other subject; and custom could not have come into 
collision with the written law more radically or more 
categorically than it did in the case of these two-com- 
munities. But the Court held, that. there being no 
established religion in India, it was not within the Court’s 
province to lay down that there can be only one correct 
interpretation of the law of Islam, and that that one 
interpretation shall be determined by itself. It was 
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therefore held that the course of conduct customarily 
adopted by the members of these and similar communities 
must be recognized and enforced. 


In the North a distinction was at one time drawn 
between cases governed by enactments requiring customs 
to be enforced, from cases governed by enactments requir- 
ing Muslim law to be enforced without expressly providing 
for preference being accorded ‘to eustom. But on the 
matter going up to the Privy Council it was decided that 
custom may be proved and enforced whether or not it is - 
expressly provided that it shall be enforced. 


In 1937 the Shariat Act was passed. Under it, in 
respect of questions regarding ten stated subjects the 
personal law (Shariat) must be enforced notwithstanding 
any custom or usage to the contrary—questions relating 
to agricultural land being saved and left subject to varia- 
tion by custom. The Act consequently dealt a severe 
blow to custom varying law. But even previous to the 
passing of the Act, several decisions both of the High Courts 
and the Privy Council had emphasized the necessity for 
strict proof of custom, and disapproved of inferences and 
fresh rules being drawn and derived from customary 
rules : points on which earlier decisions in India had 
not always taken a firm stand. In this latter respect 
customs differ fundamentally from law. 


The Shariat Act shuts custom out altogether from 
large fields of law. Fears have been expressed that this 
will prevent the natural modification’ of Muslim law and - 
will have the effect of perpetuating antiquated rules 
obnoxious to modern needs. These apprehensions seem 
however to be unjustified. Custom, so far as it affected 
Muslim law, usually tended to nullify, or at least to 
minimize the effects of the reforms introduced by the 
Prophet. Custom in many cases provided a loophole for 
sliding back to pre-Islamic harshness against women and 
the weak in opposition to the injunctions of Islam. Thus 
the Hanafi law of divorce would greatly improve if 
the strict law of Islam could.be brought into operation. 


+ 
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Unfortunately the Hanafi texts themselves in respect of 
divorce have succumbed to the good old rule, the simple 
plan : and have deserted the higher ideals indicated by 
the Prophet. 

Then again it would have béen more in accordance 
with the texts if custom had not been allowed to en- 
courage the tendency towards the superstitious worship 
of saints and of tombs. Many ceremonies purporting to 
be religious, but calculated to bring incidental profit 
to their organizers would be’ effectively discountenanced 
if they had to be supported upon the texts. The Shariat 
Act has on the contrary saved custom regarding charitable 
and religious endowments and institutions; and it is 
very possible that dargahs will be able to flourish and 
multiply under the guise of charities and religious endow- 
ments. 


The Muslim law of inheritance is so complete and 
logically worked out that hardly any cases relating to 
that branch of the law have been brought before the 
Courts. On other subjects many decisions are reported 
and in the majority of cases the law has steadily broadened 
and developed. The way in which the law of Islam has 
originated, renders it peculiarly susceptible to such 
development. Much of it owes its origin to institutional 
expositions by great text-writers who were capable of 
giving expression to wide and liberal views. The decisions 
of famous Qazis learned in the law as well as experienced 
in the practical requirements of life, have also played great 
part in moulding it and shaping its rough hewn ends. 
The option to the Court to adopt that one of several . 
dissenting views which will work most equitably in the 
particular instance, furnishes a seed of the utmost fecun- 
dity. If this seed were duly valued and cultivated, no 
question would be left without an equitable solution. 


What has been stated above in general terms could 
be illustrated by many interesting instances. The question 
has for example been raised by husbands whether an 
agreement on their part in marriage contracts that the 
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wife shall be permitted to live with her parents is void. 
Having induced the wife to marry on this condition, the 
husband, after the marriage has been contracted, suffers 
from qualms of conscience whether he would not be 
acting against public ‘policy if he acted according to 
promise and permitted the wife the liberty she stipulated 
for. The decisions of the Lahore High Court on this 
point have soothed the after-awakgned conscienct of the 
husband : but so far as the wife is concerned, they have 
been very harsh. They have not gone unquestioned by 
modern text-writers and seem to be against the ancient 
authorities and the tendency of decisions of the Privy 
Council. It is more than possible that the ultimate 
decision may hold that the stipulation in question is not 
opposed to public policy and that the husband shall be 
bound to perform his covenant, since the Quran is 
insistent on the duty of fulfilling one’s promises. 
Controversies in regard to dispositions of property 
have been more complex as well as more bitter. Waqf 
in favour of the members of the waqif’s family had been 
held to be void. Those decisions were opposed to the 
texts but were based on a desire to make the Muslim law 
conform to the rule against perpetuities, moderating the © 
effect of that rule by exceptions in favour of charities 
and religious endowments. The Waqf Acts have brought 
back the Muslim law as enforceable in India to the 
original texts. 
, . With regard to life-interests under Hanafi law we 
seem at last to be emerging into light. On this subject 
_ the Muslim law has been hindered from developing along 
right lines for two-thirds of a century. In 1872 the Privy 
Council observed in reference to a particular disposition 
that it “did not seem consistent with Muhammadan 
usage ; and that there ought to be very clear proof of so 
unusual a transaction.” This was interpreted as laying 
down that however clear the proof may be of such a 
transaction or of any similar transaction having been 
intended, the disposition cannot be allowed to have effect. 
This distorted view of the observation was supported by 
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passages from the original authorities torn from their 
context and entirely misinterpreted. In the result a rule 
-was derived that if a Hanafi Muslim intended to create a 
life-interest, the donee in whose favour such an interest was 
sought to be created, acquired the absolute ownership of 
the property in which a bare life-interest was intended to 
be granted: however clearly and emphatically the donor’s 
intentidn may have been expressed to give a life-interest 
and no more, and however solemnly the donee may have 
agreed to claim no-more. This startling proposition was 
finally rejected by the Privy Council as recently as 1929, 
when they held that if a life-interest is intended, the 
donee will either take a life-interest—if life-interests are 
recognized in Hanafi law—or if they are not recognized 
then the disposition will fail altogether and not expand 
into a full interest: Amjad Khan v. Ashraf Khan}. Decisions 
of the High Courts have since held—though not without 
a dissenting judgment in the Bombay High Court—that a 
Hanafi Muslim may create a life-interest. The dissent 
was expressed in spite of an earlier decision of the Privy 
Council in which also the name Amjad (there spelt Umjad) 
was prominent ; and in which it was held that the donor 
having made a gift of Government promissory notes, could 
reserve to himself a life-interest in their recurring interest: 
Nawab Umyjad Ali Khan v. Mt. Mohumdee Begum®. In this 
way in effect a life-interest in the subject of gift can be 
created . No great conveyancing skill is needed to make 
the person in whose favour the life-interest is sought to be 
reserved, the donor. í 


The Privy Council on most occasions, the Courts 
in India on many, and the Legislature on the occasion 
when it enacted the Muslim Dissolution of Marriage Act 
(VIII of 1939) have interpreted Muslim law with a breadth 
of vision, auguring well for a continued development of 
the law in such a manner as to make it adequate for all 
modern needs. 





1. (1929) 59 1A. 229 a. (1857) 11 Moo lA sip, 


HINDU LAW OF INHERITANCE : 
NEED FOR DEFINITENESS , a 


BY 
Sm VEPA RAMESAM 
Retired Fudge, Madras High Court 


One of the first essentials for the peaceful progress of 
the citizens of any country is that its laws should be 
definite and easily ascertainable. In the case of many 
branches of the law, such an ideal is very rarely attainable 
or is attained only with great difficulty. At least as to 
one branch, no excuse can be permitted, because the 
required definiteness of law is urgent. This is the law 
‘of inheritance. However much a person may avoid any 
need to know other branches of law, a knowledge of this 
branch cannot be dispensed with, for all men are mortal, 
As Romilly, M.R., said “ Death is the most certain of all 
events.” 


Now Hindu Law has been administered by the 
British Courts for varying periods in the different pro- 
vinces, roughly for about 140 years in most parts of British 
India and yet it is a sad fact to contemplate that the 
state of the law of inheritance as applicable to the Hindus 
is still not quite settled. This Law may roughly be 
divided into two branches—(r) that relating to sagotras 
and (2) that relating to bhinna-gotras or bandhus. In 
Bengal there is no such sub-division. The two categories 
of heirs are intermixed and on the whole it may be said 
that the law is fairly settled in that province by a series 
of decisions decided so long ago, as in the time of Justice 
Dwarka Nath Mitter, so that, most of my remarks apply 
only 40 those provinces which are governed by the Mitak- 
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shara. In those provinces, the above sub-division 
applies. 

Taking up the case of sagotras though three very 
important points, viz.: (1) whether the brother’s grand- 
son comes before a grandmother, (2) whether samanodaka- 
ship extends beyond 14 degrees, and (3) whether the 
distinction of whole blood and half-blood extends to 
sapindas remoter thgn brothers and brothers’ sons—are 
all recently settled by the Privy Council, there are still 
points which are not clear and which have to be made 
clear, though they may not be of frequent occurrence. 
Referring to the table at Mulla’s Hindu Law, goth edi- 
tion, p. 32 the question of priority may arise between X 6 
descendant of F 1 and X 4 descendant of F 2 and while 
it may be said that X 6 is remoter in the number of degrees, 
it may be said in his favour that he is descended from a 
nearer ancestor. The last suggestions made by the 
Editors at the end of paragraph 43 (page 44) show that 
there is still something to be settled in this branch of the 
law. 


When we come to bandhus, the matter is more 
serious. We have at present two points on which con- 
flicting opinions have been pronounced by the Madras 
and Allahabad High Courts. The first point is the subject 
of the decision in Gajadhar Prasad v. Gauri Shankar+, Accord- 
ing to this decision which bears obvious traces of the 
influence of Sarvadikari’s tables, a daughter’s daughter’s 
son’s son, a daughter’s son’s son’s son, a daughter’s son’s 
daughter’s son, and a daughter’s daughter’s daughter’s 
son of an ancester common to the propositus and the 
claimant are not heritable bandhus. The Madras High 
Court has come to an opposite conclusion in Kesar Singh 
v. Secretary of State?. It must be remembered that the 
four instances mentioned above fall within the definition 
of the bandhu as settled in Ramachandra v. Vinayak®, as they 
are all within 5 degrees of the common ancestor. A 





1. LL.R. 54 All. 698. 2. I.L.R. 49 Mad. 652. 
g. LLR ga Cal. 384. r 
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second point of difference was the subject of decision in 
Brijmohan v. Kishanlal*. Whether the non-reporting of 
this important decision in the Indian Law Reports is an 
indication of the opinion of the Law Reporting Com- 
mittee of Allahabad about it, it is difficult to say. Mr. 
Justice Venkatasubba Rao in the case already referred to 
has expressed a contrary opinion, viz., that where a 
claimant claims through his father, bandhu relationship 
extends to 7 degrees and provided cure is taken to exclude 
all sapindas by frog’s leap, such a view gives rise to no 
difficulty or anomaly. In all the texts cited in the different 
parts of the judgment in Ramachandra v. Vinayak? by the 
Rt. Hon’ble Mr. Amir Ali, it is expressly stated that in-the 
case of a claimant through a father sapindaship 
extends to 7 degrees and in the case of a claimant through 
a mother to 5 degrees. There is nothing in the judgment 
to indicate that the first half of this proposition was 
intended to be dropped or regarded as obsolete and that 
a uniform rule of 5 degrees was intended to be adopted. 
It is difficult to shake off the conviction that in the final 
conclusion, 5 degrees was stated as the limit of sapinda- 
ship somewhat inadvertently and because in the parti- 
cular case it is the limit of 5 degrees that applies. 

But besides the two points stated above, there is a 
third point which is the subject of decision by the Patna 
High Court in Uma Shankar v.. Nagesvari?. ‘This judgment 
is a very unsatisfactory judgment, because though it is a 
judgment of five judges, both the Indian Judges on the 
Bench have dissented. Though the Madras High Court 
has not actually decided the point, an opposite tendency, 
i.e., to exhaust the nearer line before going to the more 
remote, appears in Balusamy v. Narayana‘ and Kalimuthu v. 
Amma Muthu,® (vide paras. 53 and 53-A of Mulla’s Hindu 
Law). 

Besides the above three points, there are further 
difficult questions as to bandhus, t.e., as regards bandhus 





1. A.LR. 1938 All. 443- a. LLR. 42 Cal. 984. 
g. g3 Pat. L.T. 663. 4 LLR. 20 Mad. 349. 


à 5. LLR. 58 Mad. 238. 
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beyond 4 degrees. As to this the question arises whether 
the sub-division of bandhus into three classes :—Atma 
Bandhus, Pitri Bandhus and Matri Bandhus as laid down 
in Muthuswami v. Muthu Kumaraswamy? is really exhaustive. 
It is clear that the Privy Council could not have discussed 
the point keeping the case of remoter -bandhus in their 
minds. (See para. 54-A of Mulla’s Hindu Law.) Other 
pointsemay also be referred to. But the above four 
instances suffice to show the uncertainty in which the 
Hindu Law of Inheritance at present stands. The 
consideration that these difficulties are not of frequent 
occurrence is irrelevant. ‚The Law of Succession ought 
to be certain and capable of being worked out with 
mathematical precision. When we compare this state 
,of things in the Hindu Law with the English Law of 
Succession, as explained in Steven’s commentaries, one can 
see what a sad case of uncertainty the Hindu Law 
presents. The Parsees have got their law made definite 
in an enactment’; so also the Indian Christians in the 
Indian Succession Act. Then why not the Hindus? The 
whole subject ought to be investigated by a Committee 
and an Act passed to settle it. I am not pleading for one 
view or the other about the matters in controversy. But 
I am pleading for definiteness. 


Again in a matter like this piecemeal legislation is 
not desirable, though one may forgive the passing of Act 
II of 1929 on account of the urgency or importance of the 
particular case dealt with. That Act was intended to be 
an exception to the general principle that all bandhus, 
however near, should be excluded by sagotras, however 
remote. But besides that exception, which is certainly 
intended it is also an exception to another principle 
relating to bandhus, namely, that all males should be 
exhausted before females come in. In Act II of 1929 the 
sister comes before sister’s son and son’s: daughter before 
son’s daughter’s son and daughter’s daughter before 
daughter’s daughter’s son. It is true that something may 


1, LL.R. 19 Mad. 405. r 
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be said to defend the provisions of the Act and I am not 
to be understood as attacking it. But the provisions rest 
on no principles and are obvious exceptions to well- 
recognised rules. It is in that sense that the Act is un- 
satisfactory. Anyhow I do not see any reason why the 
other male descendants of a propositus such as son’s 
daughter’s son, daughter’s son’s son and daughter’s 
daughter’s son—all cases of occasional occurrences*should 
not also be covered by the Act and placed before the sister 
or sister’s sons. (Vide Kalimuthu v. Amma Muthu.) 

With commendable chivalry attempts are being made 
to settle the question of women’s rights by the appoint- 
ment of a Committee. Why not a similar Committee 
be appointed to settle all vexed questions in the Law of 
Succession particularly that which relates to bandhus? 
The whole country will welcome such a Committee. 


~ 1. LLR. 58 Mad. 238. 


HINDU LAW : JUDICIAL VALOUR AND 
PROGRESSIVE LEGISLATION 


BY 
Sm M. VENKATASUBBA RAO, Kr. 
Retired Fudge, Madras High Court 


I have read somewhere of judicial valour and the 
phrase is stamped on my memory. Its full import will 
become clear, ifit be remembered that society is constantly 
changing, and that law without power of continuous 
adaptation, is an cffete and inert thing. This is more 
true of common law than of statute law, the former being 
more flexible than the latter. In statute law, there is no 
doubt fixity of words but not of interpretations, which 
must change with changes in the environment, not 
foreseen by the legislature. But it is with Hindu Law 
I am at present concerned, which like the common law 
of England, possesses a surprising capacity for adaptation. 
That a judge should be guided by conceptions of what is 
socially desirable, has been voiced by an array of eminent 
men in modern times whose names would make an im- 
pressive list.1 It is far more important, says a writer, 
that a Judge should be a prophet of the future than a 
trustee of the past, and he goes on to say that in the power 
of holding the scales evenly between the claims of the 
past and those of the future lies his supreme merit. The 
underlying idea is this: Law being an expression of life 
itself and life being subject to change, a judge while 
conforming to the law should adapt it to the changed 

1. Aldous Huxley, ‘Proper Studies”; Bryce “Studies in History and 
Jurisprudence ” II, p. 949 ; “ The Law” by Lord Justice Sir Henry Slesser, p. 17; 
Justice Cordozo “Nature of Judicial Process” p. 141 ; Robson “ Justice and Adminis- 
trative Law” pp. 241, 245 and 241; Coleridge in “ Table Talk ” quoted in 1940 (1) 
M.L.J. p. 109 (Journal). z 
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conditions. But there is nothing peculiarly modern or 
western in this view, for, our forefathers no less than the 
moderns, had a proper sense of what the dynamics of 
life required, in regard to the law being in conformity 
with the age. Parasara conceiving time as was then the 
vogue in terms of Yugas, declares! that the Dharmas for 
men laid down for the four Yugas are different, “ the 
Dharma of each Yuga being in keeping with the Mistinc- 
tive character of that age.” : 

On this Viramitrodaya’§ comment is significant, for, 
he observes that the Dharma prescribed by Manu Smriti 
was not for men of the inferior calibre of the Kali Yuga; 
in that sense Parasara considers himself superior, as what 
he formulates is such as men of Kali Yuga can perform. 

The meaning is clear. The law designed for godly 
men in a golden age is unsuited to men of common clay. 
For instance, Jeshtabaga being “ abhorred by the world ” 
would not win Vignaneswara’s favour though found in 
the Shastras. 

Nothing daunted, our forebears were prepared, if need 
be, to brush aside even the Veda? (the Sruti), self-revealed 
and self-sufficient. At the earliest stage the primacy? of 
the Veda was recognised ;: next, in case of conflict between’ 
Sruti and Smriti option‘ was: given to follow either ; 

_a further stage’ was reached when Smriti was allowed 
in certain matters to override Sruti, and ultimately 
Nibandhas and commentaries were prepared to overrule 
even Smriti. I refer to this to show that unquestioning 
submission to authority however venerated, was in the 
past alien to our genius. 

It is inspiring to think with what virility of mind the 
old law-givers addressed themselves to the task of inter- 





I. I. QR; 1, 24. 

2. Gf. the Vedic Story of Sumasepha’s adoption by Visvamitra already having 
one hundred sons. 

3. See Sabara (1st Century B.C.). 

4. Sæ Kumarila (7th or 8th Century A.D.). 

5. -Compare Viramitrodaya which states that Vedic injunctions as to per- 
formance of Agnihotra, entering into Sanyasa, etc., are prohibited by Smriti texts, 

6. Eq, Unequal partition. 
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pretation. With an insight and subtlety scarcely sur- 
passed, they wrested from the Smritis rendered semi- 
sacred by tradition, such meaning as would accord with 
their own view of justice and right, and while treating the 
text with seeming deference thought no interpretation too 
daring or revolutionary. The Hindu Women’s Rights to 
Property Act (1937) is a fine tribute we of this generation 
have paid to the courage and vision of the Seers of the 
past, Wisvarupat and Jimutavahana*. That ancient 
jurists made the same texts the basis of two dissimilar 
systems of succession, the one individualistic, the other 
corporate, proclaims their intellectual audacity. The 
revolutionary enactment of 1937 which has made the law 
of Jimutavahana in certain vital respects the law for the 
whole land is a notable measure not only because it 
signifies the triumph of liberalism, but because—what is 
relevant to my purpose—it testifies to the sense of realism 
of the master minds in the past. 

The Mitakshara in the matter of joint family system 
worked oppressively and was a buttress of conservatism. 
Under repeated onslaughts by the Privy Council its 
rigours were mitigated slowly but gradually. Creditors 
have been allowed to attach a ,coparcener’s share for his 
separate debt and the purchaser of the share can even 
claim partition. A coparcener can mortgage or sell his 
undivided share in coparcenary property. The system 
was all but strangled when it was held that unilateral 
declarations can disrupt a joint family. Then to the aid 
of the Judges came the legislature by passing the Act of 
1937. The coparcenary system is now at its last gasp 
and it remains for the legislature by a bold measure to 
sound its death-knell. Then we shall have reached what 
Jimutavahana had achieved ages ago. The evolution of 
ee atari law is the supreme example both of judicial 
valour and the adaptability of Hindu Law. 


1. Provides intsr alia for widowed daughter-tn-law: “if equal shares are allotted 
by the father, the widows of his sons and grandsons and his own wives to whom 
no Stridhana has been given by their husband, or father-in-law or himself should be 
made partakers of their husband’s share.” 

2. Right by birth ; survivorship. d 

AJ 


40 THE MADRAS LAW JOURNAL 


Through judicial decisions Hindu Law has in several 
respects met the challenge of the times. An alien (a non- 
Hindu) may through conversion be received into the 
Hindu fold. An apostate can become a reconvert to 
Hinduism. Harijans are not only an integral part of 
Hindu society but can be votaries of a particular Hindu 
sect. Anuloma! marriages have obtained sanction. Sure- 
ly the judges in thus adjusting law, to environmeft have 
not transgressed, but had their decisions been otherwise 
disintegration would have ‘overtaken Hindu society in 
these dynamic days. 

But there has been a retrograde tendency in certain 
matters, and with one of them that stands out I shall deal. 
The rule of limited estate, the greatest single obstacle to 
emancipation of Hindu women has been needlessly en- 
grafted on Hindu-Law. This is a gift by the Privy 
Council to the forces of conservatism and has caused 
incalculable harm to Hindu society. Let me examine if 
there is any basis for this doctrine. 

Yagnavalkya’s text runs thus: 

“What was given (to a woman) by the father, 
the mother, the husband or a brother or was received by 
her at the nuptial fire, as‘also which was presented to her: 
on supersession, or any other (Adyancha) is denominated 
Stridhana.”’ 

Vignaneswara explaining the text interprets the word 
Adya as follows : 

.“ And as indicated by the word Adya—any other— 
also property which she may have acquired by inheritance, 
purchase, partition, seizure or finding are denominated 
by. Manu and the rest ‘Stridhana.’ The term ‘ Stri- 
dhana’ conforms in its import with its etymology, and is not 
technical ; for if the literal sense is admissible a technical 
acceptation is improper.” _ 








1. (a) Nor does Hindu Law really forbid Pratiloma marriages. 
(b) Why should Sagotra or Sapravara marriages be prohibited? What a 
travesty to forbid an alliance, say, between Brahmin families of Madras and Kashmir 
on score d¥identity of Gotra ! 


r 
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Referring to Manu’s enumeration of Stridhana pro- 
perty Vignaneswara proceeds : 


“ The enumeration of six sorts of woman’s property 
by Manu (“ what was given before the nuptial fire, what 
was presented in the bridal procession, and what has been 
bestowed in token of affection or respect and what has 
been rgceived by her from her brother, her mother or 
her father are denominated the six-fold property of a 
woman ”) is intended, not as a restriction of a greater 
number, but as a denial of less.” ° 


Here is a discerning comment of Vignaneswara on 
. Manu’s text, in keeping with the true canons of construc- 
tion. This view of the commentator at once just, liberal 
and correct, was unfortunately rejected by the Privy 
Council. Their reasons, with great respect, are hardly 
adequate. The whole of the Mitakshara was not then 
before their Lordships and it was feared that restrictions 
might be found in some other parts of the work. That 
reason does not hold good to-day, as we know that in fact 
no such passage, as was apprehended, exists. The Privy 
Council prefers Smriti Chandrika, Dayavibhaga and 
divers other works to Mitakshara. But is not Vignaneswara 
according to this very tribunal an ascetic from whom 
nothing can emanate at variance with the religion of the 
Hindus? ‘Then there is the theory of presumed incapacity 
or perpetual tutelage of the Hindu woman. Is this not 
an exploded myth? Has not this archaic rule been more 
honoured in the breach than in the observance?! .The 
pandits were consulted and their Lordships refer to the 
startling. differences of opinion among them. If so, why 
should the illiberal view have been preferred, especially 
in.the face of the considered opinion of Vignaneswara ? 


1. (a) Minor widow is allowed to re-marry. (4) A widow can disregard her 
husband’s command to adopt. (c) A woman can change her religion without 
incurring forfeiture. (d) In Bombay females succeeding to females or females born 
in the famiy can inherit with absolute rights. (e) In Mithila a childless widow 
succeeds to her husband’s moveables and can even bequeath them by will (f) A 
widow can make a complete surrender of her life estate. (g) She can succeed to and 
hold an impartible estate. Pd 

6 
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The view of their Lordships is also opposed to princi- 
ple. The doctrine of limited estate is applied to 
inherited property, the rule being one of reverter, that 
the property on the death of the taker returns to the 
original owner, whether male or female, to whose heirs 
it again descends. By parity of reasoning, what applies 
to inherited property must equally apply to property 
acquired by purchase, partition, seizure or finding, for 
according to Vignaneswara all these five modes are 
included in the word ‘ Adye’, inheritance being on a par 
with the other four indicated modes. Is it ever suggested 
that the property acquired by, say, seizure or finding is 
subject to that rule? Indeed it is, in the very nature of » 
things, incapable of application, for who can be deemed 
reversionary heirs to such property? ` 


There can be no true analogy between restrictions 
on alienation found in some texts and the theory of 
limited estate. Such inhibitions again are not confined 
to females, there being restrictions imposed also on males 
and even as to their self-acquired property—the latter 
being treated as moral injunctions and not as rules of 
positive law. The doctrine of limited estate is thus a 
pure creation by judicial decisions unsupported by 
ancient Shastra. 


In the realm of Hindu Law, this rule more than any 
other has produced grave social injustice. Kinsmen of 
all sorts swoop down, goodness knows from where, to 
clutch at the property, and this not only on the death of 
the woman, as reversioners are permitted by law to 
harass her even during her lifetime. There is no class 
of suits which shock a judge’s sense of justice more than 
suits by reversioners. To mitigate the evil, rules of 
evidence have been relaxed to protect transfers by Hindu 
women and the doctrine of necessity has been greatly 
stretched. Nevertheless how many titles (some even of 
sixty or seventy years’ standing) have had to be upset and 
how many homes have been wrecked ! To what unending 
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litigation, chicanery and subterfuge does this rule not 
lead ! 

I have heard the fossilized state of Hindu Law being 
imputed to the Privy Council, but this is a facile criticism 
from which I must strongly dissent. Such critics forget 
that the present-day Hindus, in reversal of their great 
tradition, fight shy of every change, as if there is no 
custom 6r usage or law not linked up with religion. On 
the Privy Council have sat some of the best legal minds, 
who have striven, and with ddmirable success, to master 
the intricacies of an alien system, and in view of our 
deep-rooted conservatism they have had delicately to 
thread their way. 


How to adapt Hindu Law to suit the environment, 
that is the supreme question. Through judicial decisions, 
no doubt, is one method, but that is tardy, and judges 
after all can function only within the framework of author- 
ity, precedent and tradition. The more direct and safer 
method is through legislation. Already far-reaching 
changes have been effected by piecemeal legislation, but 
the Hindu Law is a living organism and if you desire a 
coherent pattern’, comprehensive legislation is the only 
right approach. ' 





1. Subsequent unchastity does not entail forfeiture (Hindu Law), Conversion 
does not (Statute) but re-marriage does (another Statute) ! s 


COVENANTS TO PAY AND SUBROGATION IN 
MORTGAGES 


BY 
K. KRISHNA MENON, M.A., B.C.L., BARRISTER-AT-LAW 
Principal, Madras Law College 


It is proposed in this article to deal with two questions 
which arise with reference to subrogation in mortgages ; 
(1) the position of a person paying off a mortgage under 
a covenant, and (2) the position of a purchaser or mort- 
gagee paying off a mortgage out of the purchase-money 
or mortgage-money. 

With reference to the position of a person paying off 
under a covenant it is settled law that where there are two 
mortgages on a piece of property and a purchaser purchases 
the property with a covenant to pay off both the mortgages, 
if he pays off only one he cannot, as against the subsequent 
mortgagee, keep the mortgage paid off alive and claim 
subrogation. That is to say, if property X is morigaged to 
A and then to B and if P purchases X from M, the mort- 
gagor, with a promise to pay off both A and B, if P pays 
off only A, as against B he cannot claim to be subrogated to 
the mortgagee A, Govindasami Thevan v. Doratswamt 
Pillai1, Malli Reddi Ayya Reddi v. Gopalakrishnayya?, 
Lakshmi Amma v. Sankaranarayana Menon?. 

But suppose the purchaser promises to pay off only 
one mortgage, can he in such a case claim subrogation or 
not ? P in the above case promises to pay off A only 
and pays off that mortgage. Can he as against B claim 
to keep that mortgage paid off alive? Obviously he 
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should not be allowed to do so if the principle is ‘ where 
there is a covenant there cannot be subrogation ,’ and 
the question we have to examine now is how far this 
statement of principle is correct. 

The better opinion seems to be that such a purchaser 
should not be allowed subrogation, the reason being that 
if a person undertakes an obligation he should not be 
allowed*to claim any special reward for discharging that 
obligation. The principle, it is submitted, is clearly 
deducible from the leading ĉase of Gokaldas Gopaldas v. 
Pooranmal'. In this case an auction-purchaser of property 
subject to two mortgages paid off one mortgage. There 
was no undertaking to pay off either of those mortgages. 
As against the second mortgagee the purchaser was 
allowed to keep the first mortgage paid off alive and the 
reason given by the Privy Council is that the purchaser 
had paid off that mortgage without any obligation to do 
so. It follows from this that where there is an obligation 
to pay there cannot be a claim to keep the mortgage paid 
off alive. 

The language used by the Privy Council precludes 
the idea of any reference to the second mortgagee. “In 
the case before their Lordships,” says Sir Richard Couch 
in his judgment on page 1044 “ the debt to the Bank was 
not paid off out of the purchase-money. The appellant 
purchased the interest of the mortgagor only and did not 
in any way bind himself to pay off that debt. When he 
paid the bank, some six months afterwards, it was not 
because he was under an obligation to do so.” 

It is clear that the debt referred to is the debt to. the 
Bank, the first mortgagee, and the obligation contem- 
plated is an obligation to pay off that first mortgagee ; 
and it follows therefore that if there are two mortgages 
on one item of property and the purchaser promises to 
pay off the first and pays that off, he would not be entitled 
to subrogation as against the second mortgagee. The 
language of the Privy Council is definite and unqualified 
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and it is difficult to understand how, with this statement 
of the Privy Council before us, it is possible to suggest 
that it is only if there is an obligation to pay off the second 
mortgage also that the rule where there is a covenant 
there cannot be subrogation can apply. 


It may be asked at this stage how this view, that 
there cannot be subrogatior if there is a covenant to pay, 
can be reconciled with the doctrine of intention 4s stated 
in the leading case of Thorne v. Cann}. Lord Macnaghten, 
in this case, says: “ Nothing, I think, is better settled 
than this, that when the owner of an estate pays charges 
on the estate which he is not personally liable to pay, 
the question whether those charges are to be considered 
as extinguished or as kept alive for his benefit is simply 
a question of intention. You may find the intention in 
the deed, or you may find it in the circumstances attending 
the transaction, or you may presume an intention from. 
considering whether it is or is not, for his benefit that the 
charge should be kept on foot.” How, it may be asked, 
considering that the purchaser is not one personally 
liable to pay, can the presumption of intention for his 
benefit be excluded ? The answer to this is that, although 
it is no doubt true that the mortgagee cannot sue the 
purchaser on the covenant, still the conception of liability 
in Equity is wider than that of the Common Law, and 
when the purchaser is asking for an equitable relief, viz., 
subrogation, he cannot claim any special consideration 
when he merely discharges a covenant and performs an 
obligation which he undertook with the mortgagor to 
perform. Subrogation is based on equity and natural 
justice, and whether the covenant is enforceable at law 
or not there can be no claim in equity to any relief in such 
cases. It may also be remembered that from the point 
of view of equity, a purchaser of the equity of redemption 
who promises the mortgagor to pay off a mortgage is in 
the same position as the mortgagor himself. The mort- 
gagor is not allowed subrogation because he is personally 
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liable to pay off the mortgage, and when the purchaser, 
by covenant with the mortgagor takes on this duty, 
equity cannot see any difference between him and the 
mortgagor, and therefore it is that a purchaser with a 
covenant is treated exactly in the same manner as a 
mortgagor and denied the right of subrogation. 


The decisions of the Madras High Court which cast 
doubts ðn the above statement of the law are (1) Lakshmi 
Achi v. Narayanaswami Naicker, (2) Lakshmi Amma v. 
Sankaranarayana Menon? and ¢3) Srinivasalu v. Damodara- 
swami8, 

In the first of these cases, in reply to Mr. Varada- 
chari’s argument that a covenant should exclude subroga- 
tion, Mr. Justice Ramesam says as follows: “It is unneces- 
sary to deal with the contention of Mr. Varadachari that 
wherever there is a covenant by the vendee to pay off a 
prior debt of the mortgagor there can be no priority in 
respect of it. The authorities relied on by Mr. Rajah 
Iyer, Satnarain Jewari v. Chowdhuri Sheobaran Singh* and 
Chidambara Nadan v. Muni Nagendrayya®, show that no 
such broad proposition can be insisted on‘and it is safer 
to rest the decision in each particular case on the parti- 
cular intention in that case derived from the facts and 
not upon any general formula of that kind.” 


Let us now have a look at these two cases cited by 
Mr. Justice Ramesam. In the Calcutta case, Satnarain 
Jewari v. Chowdhuri Sheobran Singh*, the facts shortly 
stated were as follows :—A property was subject to two 
mortgages and a third hypothecation. The property 
was sold and only a small portion of the consideration 
money was paid to the owners, the balance being retained 
by the purchasers for payment of the several encumbrances. 
` The first two mortgages were paid off and the purchaser 
claimed the right of subrogation as against the person 
who was entitled to the hypothecation. Mookerjee, J., 








1, LL.R. 53 Mad. 188. 
2. LLR. 59 Mad. 959. 3- (1938) MLW.N. 708. 
4- (1911) 14 A.L.J. 500. 5. (1920) 12 L.W. 399. u 
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held he was entitled to do so. It is difficult to understand 
this decision in view of what, as we have already noticed, 
was laid down in Gokuldas’s case. The two’ reasons 
mentioned in that case in allowing subrogation to the 
purchaser of the equity of redemption were (1) he was not 
under an obligation to: pay the first mortgage and (2) 
the mortgage was not paid offfrom out of the purchase- 
money. Both these conditions were present? in the 
Calcutta case—the purchaser promised the mortgagor to 
pay off these two mortgages and retained sufficient money 
for that purpose. The decision therefore should have 
been that he was not entitled to subrogation and the 
Madras High Court ought to have dissented from it. 
The learned Judge in the Calcutta case states the principle 
correctly, on p. 505 when he says ‘ the principle is that a 
person cannot claim subrogation when he simply performs 
his own obligation or covenant.’ But he goes on to say, 
‘the case before us is manifestly of an entirely different 
description.’ It is impossible to see from the facts as 
reported, how this case can be of an entirely different 
description. In the other case, Chidambaram Nadan v. 
Muni Nagendrayya', the question to be decided was whether 
a subsequent encumbrancer who paid off a prior mort- 
gage from out of the mortgage money in accordance with 
the directions of the mortgagor was entitled to keep the 
mortgage paid off alive. It was held that he would be 
so entitled. The judgment refers to the leading case of 
Mohesh Lal v. Mohant Bawan Das*, where the Privy 
Council laid down that when a mortgagee is directed 
to apply the loan in discharge of a prior mortgage the 
presumption is that the payment is to be regarded as pri- 
marily the payment of the mortgagor and that his interest 
can only be to extinguish the first charge. The person 
paying, i.e., the mortgagee, is treated as the agent of the 
mortgagor whose money it is that is utilised for the payment 
and therefore the Privy Council holds that the intention 
should be to extinguish the prior security. This case is 
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however distinguished by the learned judges and they seem 
to think that such a general statement would be in con- 
flict with Gokaldas’s case (vide p. 896). 

This is hardly convincing because Gokaldas’s case is 
clear authority for the proposition that if the purchaser 
of the equity of redemption utilises the purchase-money 
for paying off ‘a prior mortgage he would not be entitled 
to subrogation. The.first reason given in that case for 
allowing subrogation was that the debt was not paid off 
from out of the purchase-modney and it follows therefore 
that if a mortgagee pays out of the mortgage-money, 
on the same reasoning, he would not be entitled to sub- 
rogation. Mohesh Lal’s case ‘says the same thing when it 
states that the test is ‘whose money is it?’ When a 
mortgage is paid from out of the mortgage money advanced 
by a third mortgagee, it is the money of the mortgagor 
which is utilised for payment and if the mortgagor, when 
he pays off a mortgage with his money is not allowed 
subrogation, any other person who pays off with that 
money cannot be in a better position. There is therefore 
no conflict between Gokaldas’s case and Mohesh Lal’s case 
and this Madras case, Chidambara Nadan v. Muni Nagen- 
drayya1 also must be deemed to be incorrect. 


In the second case, Lakshmi Amma v. Sankaranarayana 
Menon*, Mr. Varadachari as Judge, does not base his 
judgment on the general principle that ‘ where there is a 
covenant there cannot be subrogation.’ In his judgment 
he seems to imply that unless there is a promise to pay off 
the mortgagee against whom the right is claimed also 
subrogation may be allowed. “It seems to me un- 
accountable ”’ he says on p. 369 of the report, “ that when 
referring to the Privy Council decision in Ayya Reddi v. 
Gopalakrishnayya®, the learned judges should have lost 
sight of the express reservation made on p. 195 that. the 
rule as to keeping alive the discharged mortgage for the 
benefit of the owner would not apply if the owner of the 
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property had covenanted to pay the later mortgage debt. 
The decision in Chidambara Nadan v. Muni Nagendrayya’ 
does not conflict with the decision in Lakshmi Achi v. 
Narayanaswami Naicker, because the right of subrogation 
was there recognised only as against a person whose debt 
the later mortgagee had not covenanted to discharge;”’ 
and the Madras Law Journal commenting on this case 
in its notes on Indian cases% observes :—*‘ Their 
Lordships have laid down in this case that where the 
covenant is one the purchaset or mortgagee is to discharge 
the debt due to the encumbrancer whom he sought to 
postpone, such a covenant would prevent him from 
claiming priority over that encumbtance. The rule 
would therefore not apply where the covenant was only 
to pay some other mortgagee and not the mortgagee 
against whom subrogation is sought.” 


Let us now turn to the Privy Council case, Ayya Reddi 
v. Gopalakrishnayya®, and see whether it is open to such 
construction and whether it limits in any way the rule as 
laid down in Gokaldas’s case. The observation of the 
Privy Council on which this view is attempted to be based 
is given op p. 194 and it runs as follows: “ It is now 
settled law that where in India there are several mortgages 
on a property, the owner of the property subject to the 
mortgages may, if he pays off an earlier charge, treat 
himself as buying it and stand in the same position as his 
vendor, or to put it in another way, he may keep the 
encumbrance alive for his benefit and thus come in before 
a later mortgagee. The rule would not apply if the 
owner of the property had covenanted to pay the later 
mortgage debt ....... How this extract can be constru- 
ed to mean that in the absence of a promise to pay off a 
second mortgage, subrogation can be claimed against 
that mortgage even if a prior mortgage is paid off under 
a covenant is difficult to follow. The Privy Council is 
merely pointing out that it aggravates the crime if you 


1. 12 L.W. 393. . 
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have agreed to pay off the second mortgagee also. The 
major proposition is what is stated in Gokaldas’s case— 
` that you cannot claim subrogation if you are under an 
obligation to pay the mortgage which you want to keep 
alive. If however there is a promise to pay off the second 
mortgage also your position is’ worse and this surely 
canner be considered as an exclusion of the major propo- 
sition. ° Ayya Reddi’s case, therefore, does not qualify or 
limit Gokaldas’s case at all. It points out that there can be 
no doubt with reference to the intention of the party in 
such a case, that he was to pay off, that is, discharge both 
the mortgages and in such a case it naturally follows 
that there can be no question of any intention to keep 
alive either of those mortgages. And this cannot be 
construed as leading to anything similar to what the 
commentator in the Madras Law Journal says as to the in- 
applicabikty of the rule where the covenant was only to 
pay some other mortgagee and not the mortgagee against 
whom subrogation is sought. 

The same reasoning is seen in the Madras Weekly 
Notes case also : Srinivasalu v. Damodaraswami!. This case, 
however, deals directly with the second part of this article. 
But the following extract from the judgment of Mr. Justice 
Venkatasubba Rao shows that in the learned Judge’s view 
also a covenant to preclude must be one to discharge 
the second mortgagee against whom the right of subro- 
gation is claimed. On page 713 he says as follows :— 
“ Ifa person buys for Rs. 10,000 property subject to two 
mortgages in favour of A and B agreeing to pay out of the 
consideration Rs. 6,000 to A and Rs. 4,000 to B, it stands 
to reason that if he pays off A alone he cannot have 
priority against B. For, the very essence of the trans- 
action is that he makes himself liable to pay off both A 
and B, and by failing to pay off B he cannot be permitted 
to make any illegal profit of Rs. 4,000.” He cites two 
Madras cases, Govindaswamt Thevan v. Doraiswami Pillai? 
and Lakshmi Achi v. Narayanaswami Naicker? and says 
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that the above is the ratio of these cases. Mr. Justice 
Venkatasubba Rao goes on to refer to Ayya Reddi’s case 
and gives the extract already mentioned where the Privy 
Council points out that the rule would not apply if the 
owner of the Property. had covenanted to pay the later 
mortgage debt. 


Let us now turn our attention to the two casgs men- 

' tioned and see what they lay down. Lakshmi Achi v. 

Narayanaswami Naicker! we have already referred to 
and no further comment is necessary on this case. 


In Govindaswamt Thevan v. Doraiswami Pillai®, 
no doubt it is true that the purchaser of the equity of 
redemption had promised to pay off both the mortgages 
on the property. He paid off one and claimed subro- 
gation, but in disallowing the claim, although the learned 
judges point out that the fact of his having promised to 
pay off the second mortgagee also was clear indication of 
his intention to discharge the mortgages, it cannot be said 
that this decision is authority for the proposition that 
subrogation can be claimed in the absence of a promise 
to pay the later that is the second mortgage debt. This 
is clear from a sentence which appears on p. 121 in this 
judgment. After referring to the facts of the case and 
holding that the intention to keep alive cannot be presumed 
because the object of the transaction was not to keep alive 
the mortgage against the future encumbrancer but to 
discharge the puisne encumbrancer as well, the judgment 
goes on to say “the rule as to subrogation only applies 
when the purchaser has not covenanted to discharge the 
previous encumbrance.” It will be noticed that use of the 
singular ‘ the previous encumbrance ’ denotes that if there 
are two encumbrances and there is a covenant to discharge 
the first encumbrance, viz., the previous encumbrance, 
the purchaser cannot claim subrogation when he discharges 
that covenant. This case therefore cannot be held to lay 
down that there should be a promise to the second mort- 





1. LLR. 49 Mad. 188 a. LLR 34 Mad. 119. 


GOLDEN JUBILEE NUMBER 53 


gagee before you can deny subrogation. The general 
principle therefore seems to be that wherever there is a ' 
covenant a person fulfilling that covenant cannot claim 
this equitable right of subrogation. 


There is, however, one exception to this rule and that 
is where a fresh mortgage is discovered by the purchaser 
after his purchase. Suppose, for example, there are three 
mortgages, X, Y and Z on the property. The mortgagor 
mentions only X and Y and the purchaser purchases the 
property with a covenant tò discharge these mortgages. 
Later on he discovers Z. In such a case, even though he 
covenanted to discharge X and Y, as between him and 
& he would be allowed to keep these mortgages alive. 
The reason for this is apparent. The price paid by the 
purchaser would naturally be higher if he were told there 
were only two mortgages than the price he would have 
paid if he had been informed of the three mortgages. 
Now in such a case, therefore, the payment of these 
carlicr mortgages should not be held to benefit the subse- 
quent mortgagee. Suppose for example, X is for Rs. 250, 
Y is for Rs. 350 and Z is for Rs. 400, and the value of the 
property is Rs. 1,200. If the existence of Z is not dis- 
closed to the purchaser he would pay for the equity of 
redemption Rs. 600. On the other hand if he knew of Z 
also he would pay only Rs. 200. Therefore when he 
pays this Rs. 600 for a property which is really worth 
only Rs. 200 it may be said that he has a claim as against 
& to some consideration at the hands of equity and that is 
the reason why he -is allowed to claim subrogation as 
against Z even though he was under a covenant to dis- 
charge X and Y. In Har Shyam Chowdhuri v. Shyam -Lal 
Sahut, an earlier mortgage was not disclosed to the mort- 
` gagee and it was held that he was entitled to-subrogation 
when he paid off that earlier mortgage although there 
was a covenant to pay off the subsequent mortgages 
which were disclosed to him, see also Lakshmi Achi v. 
Narayanaswamt Naicker?. 
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Let us now look at the second question : whether a 
purchaser or mortgagee paying off a mortgage out of the 
purchase or the mortgage money can claim subrogation. 


As far as the purchaser is concerned it is clear from 
Gokaldas’s case that he cannot do so. Of the two reasons 
given by the Privy Council in allowing subrogation, one 
of the reasons is, as we have already noticed, that the 
mortgage was paid off not out of the purchase-fhoney. 
This implies that if the auction-purchaser in that case had 
paid off the debt to the Bank from the purchase-money 
he would not have been entitled to subrogation. We 
have also noticed Mohesh Lal v. Mohant Bawan Dast 
where the Privy Council suggests that the test should be 
‘whose money is it?? The purchase-money belongs to 
the vendor. If the vendor had paid off the mortgage 
from this purchase-money he would not have been entitled 
to subrogation. Therefore if the purchaser pays off the 
mortgage with this money he would be acting as an 
agent of the vendor and he would not be entitled to sub- 
rogation. The same principle ought to govern the 
mortgagee also. If a mortgagee advances money to the 
mortgagor to enable him to pay off earlier mortgages, the 
money belongs to the mortgagor and because, if the 
mortgagor had paid he would not have been entitled to 
subrogation, the mortgagee also ought not to be entitled, 
to subrogation. As Sulaiman, C.J., points out in Hira 
Singh v. Fat Singh®, “In view of the observations of their 
Lordships of the Privy Council in Mohesh Lal’s case, it is 
difficult to hold that the mechanical process of payment 
or the instrumentality of the person making the payment 
is the crucial test. The real test should be to whom the 
money belongs, which is paid. If the vendee or the 
mortgagee has taken the property and undertaken, as a 
part of the sale consideration or the mortgage-money, 
to discharge the prior debt, he is making the payment out 
of the money which really belongs to his transferor and 
he is not paying the money which belongs to himself.” 
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On this question also there are dissenting views 
expressed by the Madras High Court. Chtdambara Nadan’s 
case we have already noticed and there is no need to 
repeat our observations on that case. In Srinivasalu v. 
Damodaraswami+ cited above, also there are observations 
against this view. Mr. Justice Venkatasubba Rao seems 
to think on the authority of two Privy Council decisions 
that even where a mortgagee pays off an earlier mortgage 
with the money advahced on the mortgage he would be 
entitled to subrogation. The cases relied on for this 
purpose are Dinobundhu Shaw Chowdhury v. Fogmaya Dasi? 
and Mahomed Ibrahim v. Ambika Prasad?. On the facts 
of these cases, however, such a view cannot be supported. 
In Dtinobandhu’s case there were two mortgages of 1885 
and 1890. In 18g1 there was an attachment and just a 
few days after the attachment the property was mortgaged 
to one M for Rs. 40,000 to enable the mortgages to be 
paid. The mortgagor had however agreed to hand over 
the earlier mortgage deeds to M and it is on this agreement 
that the Privy Council relies when it says that M should 
be entitled to be subrogated to the position of the earlier 
mortgagees paid off. On p. 165 of the judgment the 
Privy Council says, “ Here the mortgagor was paying off 
his own debts but he was doing so for the benefit of 
Mustafi (M.) and in performance of the agreement with 
him.” This case is not, therefore, authority for the 
proposition that whenever a mortgagee advancing money 
pays off an earlier mortgage with the money advanced 
he would be entitled to subrogation, but is authority for 
the proposition that he would be entitled to such sub- 
rogation if the mortgagor agrees to substitute him to 
those mortgages which are discharged by him. A similar 
agreement is inferred in the second case also, and but for 
such agreement the mortgagee lending the money would 
‘not have been entitled to claim that he should be substi- 
tuted to the mortgages paid off. Again, it must be 
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remembered as the Privy Council points out in Mohesh 
Lal’s case, that if such a mortgagee is allowed subrogation 
that would really be giving him additional securities for 
the money already advanced by him. He has, when he 
advances the money one security, viz., the mortgage given 
to him for his advance. With the same money, under 
directions from the mortgagor, he pays off the earlier 
mortgage. He cannot, in such circumstances, claim that 
earlier mortgage as additional security. ` If he is allowed 
subrogation the result would be that for one sum advanced 
he would be getting two securities: (1) the mortgage 
given to him, and (2) the earlier mortgage which he 
redeems with that money. This is certainly inequitable 
and that is the reason why he is not allowed to claim 
subrogation. On the other-hand, if he pays off the 
earlier mortgage with his own money, that is something 
additional to what he had given the mortgagor, he would 
be entitled to subrogation. 


Mr. Justice Lal Gopal Mukerji also differs from this 
view both in his book and in a Full Bench case over which 
he presided, Tota Ram v. Ram Lal1, and seems to think 
that such a mortgagée ought to be allowed subrogation. 
He puts forward rather a novel point of view in the Full 
Bench case which seems to imply that the test, whether 
a mortgagee should be allowed subrogation or not, should 
depend on whether he has been over-generous to the 
mortgagor or not. This is what he says—‘‘ There does 
not appear to be’ any difference in principle between the 
case where a purchaser or a third mortgagee advances 
some money to the vendor or the mortgagor, as the case 
may be, and then pays off the first mortgage, and the 
case where the purchaser or third mortgagee professes to 
take the transfer for a larger sum than in the earlier casc 
and keeps with him the money needed for paying off ihe | 
earliest mortgage and actually does not hand over the 
money to the vendor or the mortgagor but uses the money 
to pay off the first mortgage.” In other words, suppose 


1. LLR 54 All. 897- 
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there are two mortgages on the property for Rs. 200 and 
Rs. 300 and. the property is worth only Rs. 1,000. Now 
suppose the purchaser pays Rs. 500 for the equity of 
redemption and later on from his own pocket pays off the 
first mortgage of Rs. 200. It is admitted that he would be 
entitled to subrogation. Mukerji, J., asks, suppose on the 
other hand instead of purchasing the equity of redemption 
for Rs.e500, the purchaser purchases it for Rs. 700 but 
keeps Rs. 200 with him and with this money he pays off 
the first mortgage, what is the,difference between these two 
cases? ‘The answer to this is—the difference is that the 
200 rupees belongs to the mortgagor in the second case 
and therefore he should not be allowed subrogation. 
Similarly, when a mortgagee advances far more than he 
need have advanced, he ought to be satisfied with the 
security that he gets. Apart from this if generosity or 
over-valuation is the test how can any court decide whether 
subrogation should be allowed or not without going into 
the value of the properties? This would be introducing 
unnecessary complications into the law of mortgages, and 
this view therefore should be discarded. 


The latest case of the Madras High Court dealing 
with this question is reported in Vedantam Subbarayadu v. 
Chattapalli Lakshminarasamma'. In an exhaustive judgment 
Mr. Justice Venkataramana Rao examines the principles 
relating to subrogation and states the following :—“ The 
principle is this, that money received in consideration of a 
mortgage or sale of a property will be the property of the 
-mortgagor or the vendor. Prima facie, therefore, the 
money that goes in discharge of the prior mortgage will 
be the money of the mortgagor or the vendor and therefore 
it will be payment by the owner in fee.... Where a 
mortgagor mortgages or sells a property for discharging 
a subsisting mortgage, whether the mortgagor discharges 
by receiving the money or the mortgagee or vendee dis- 
charges by covenanting to do so, retaining the consideration 








1. 1989 M W.N. 952 - (1939) 2 M.L.J. 593. 
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money for the mortgage or sale, it will in either case be a 
discharge by the mortgagor. Where a mortgagee or 
vendee covenants with the mortgagor to discharge a 
particular encumbrance he assumes the duty of the mort- 
gagor. Prima facie, therefore, as stated by Jones in his 
book on Mortgages, “ if the money be paid by one who 
has assumed the duty of paying the debt either by contract 
with the mortgagor or with those who may have suceeded 
to this right, this must be taken*as regards the other 
subsequent interests as a payment, and as the payment 
was in pursuance of the agreement it may be regarded as 
made with the mortgagor’s money.” This, it is submitted, 
is the correct view and, therefore, to this question also 
whether a purchaser or mortgagee paying off a mortgage 
out of the purchase-money or-mortgage-money, should be 
entitled to subrogation, the answer must be in the negative 
that he would not be so entitled. 


It may be noticed in conclusion that under the hew 
law introduced by the Amending Act of 1929 a mortgagee 
advancing money with which an earlier mortgage is 
redeemed, if he wants to claim subrogation, must covenant 
for that right under a registered instrument, and in the 
absence of a registered instrument he would be denied 
subrogation. Under the old law the facts of each case 
had to be looked into to discover whether, as in Dino- 
bandhu’s case, there was an agreement or an intention to 
substitute the mortgagee with whose money the earlier 
mortgage is paid off to the position of this earlier mort- 
gagee. Under the present law evidence of intention 
would be irrelevant because without a registered instru- 
ment such a right cannot be claimed at all. 


The new section runs thus : 


“ A person who has advanced to a mortgagor money 
. with which the mortgage has been redeemed shall be 
subrogated to the rights of the mortgagee whose mort- 
gage has been redeemed, if the mortgagor has by a 
registered instrument agreed -that such-person shall be so 
subrogated” (Section 92, clause 3). 
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We may conclude by pointing out that in enacting 
this new rule we are practically going back to the Roman 
Law, for in that law a mortgagee paying off an earlier 
mortgage with money advanced by him on his mortgage 
must specifically contract with the mortgagor for the 
right of subrogation. 

“ Non omnimodo succedunt in locum hypothecarit creditoris 
hi, quorgm pecunia ad creditorem transit. Hoc enim tunc 
observatur, quam is, qu? pecuniam postea dat sub hoc pacto 
credat, ut idem pignus ei obligetuy, et in locum ejus succeedat.” 
(C. 8, 19, 1). : 


THE POSITION AND POWERS OF THE SPEAKER 
OF THE MADRAS LEGISLATIVE ASSEMBLY 


BY 
Dewan Bauapur R. V. KRISHNA AIYAR 
Secretary, Madras Legislative Assembly 


The Speaker of a Legislative Assembly may be said 
to be the embodiment of the powers, the privileges and the 
dignity of the Assembly. The term ‘Speaker’ takes us 
back to the time in English parliamentary history when 
the holder of the office was the spokesman of the House of 
Commons, its mouth—to use the phrase commonly used 
in old parliamentary records. Sir Thomas More, the 
Lord Chancellor of Henry VIII addréssing the Commons 
at the beginning of the Parliament of 1529-36 spoke as 
follows : 


“ And because you of the Commons House be a gross 
multitude and cannot speak all at one time : 


“ Therefore the King’s pleasure is that you shall resort 
to the nether Hause and there amongst yourselves, accord- , 
ing to the old and ancient custom, do choose an able 
person to be your common mouth and Speaker.” 


The Speaker was the person chosen by the Commons 
to give voice to their wishes to the King. The original 
function of the House of Commons was consultative and the 
chief function of the Speaker was expressive, to speak out. 
The Speaker listened to all that the Commons had to 
say, assimilated their ideas and then spoke on their behalf 
to the King. That is why he was called the Speaker. 
Herein probably lies the origin of the practice that even 
now all speeches in the House are addressed to him. 
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2. As the ‘mouth’ of the House of Commons, its 
Speaker lays claim at the Bar of the House of Lords to the 
“ancient and undoubted rights and privileges ” of the 
Commons and especially that “their persons and servants 
be free from arrest and molestation, that they may enjoy 
liberty of speech in their debates, that they may have 
access to His Majesty whenever occasion may require and 
that alb their proceedings may receive most favourable 
construction.” He communicates the resolutions of the 
House, its thanks, its censures and its admonitions ; and 
to the world at large he personifies in his person the House 
of Commons as a whole. 


3. - He is so completely treated as representing the 
House that any disobedience to or libel upon the Speaker 
or contempt of his authority is an offence committed 
against the whole House and punishable as a breach of 
privilege of the House. For offences against the privileges 
of the House committed in his presence, the Speaker of 
the House of Commons when accompanied by the Mace 
has the power to commit, without previous order of the 
House. In other cases, the House may resolve that the 
matter complained of is a breach of privilege either suo 
motu or after reference to the Committee of Privileges. 
The punishments inflicted by the House for breach of 
privilege are admonition, reprimand and imprisonment. 
The Speaker, as the representative of the House, executes 
the orders of the House for the commitment of offenders. 
‘He’can himself inflict reprimand and censure, in vindi- 
cation of the privileges of the House. This power of his 
extends both as against members and as against strangers. 


4. The story of the successful assertion of their 
privileges by the Commons and how the privileges have 
come to be regarded as part of the lex et consuetudo parliamenti 
of England forms one of the most absorbing chapters in 
the history of England’s fight for freedom and cannot be 
narrated here. So far as India is concerned, the Legis- 
latures in this country are creatures of statute and apart 
from the statute creating them, they have no more privilege 


~N 
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to punish for contempt, than a debating society. Section 
71 of the Government of India Act, 1935, recognises the 
right to freedom of speech of members in the Chambers of 
a Provincial Legislature and in committees thereof and 
in other respects leaves the privileges of members to be 
defined by Act of the Legislature itself. But Sub-section 3 
of that section expressly provides’: 

“ Nothing in any existing Indian law, and ‘notwith- 
standing anything in the foregoing provisions of this 
Section, nothing in this Act shall be construed as conferring 
or empowering any legislature to confer on a Chamber 
thereof or on both Chambers sitting together or any 
committee or officer of the Legislature, the status of a 
court or any punitive or disciplinary powers other than 
the power to remove or exclude persons infringing the 
rules or standing orders or otherwise behaving in a dis- 
orderly manner.” 

In Doyle v. Falconer}, it was argued that the power to 
commit members for contempt was indispensable to the 
existence of a Legislature and that the very constitution 
of a Legislature with a right to function as such, involved 
the grant of the means necessary for its exercise. Bur the 
Privy Council stated : 

“ It is necessary to distinguish between a power to 
punish for a contempt and a power to remove any obstruc- 
tion offered to the deliberations of a Legislative body which ` 
last power is necessary for its self-preservation ..... sis 
The right to remove, for self-security, is one thing ; the 
right to inflict punishment is another. The former is all 
that is warranted by the legal maxim which has been 
cited, but the latter is not its legitimate consequence.” 

In this country, the Legislatures have therefore only 
the powers which are necessary for self-preservation, that 
is to say, power to remove obstruction : ‘they have no 
power to inflict punishment for contempt. 

5. For the purpose of enforcing the Rules and 


preventing disorder, the Speaker has, under the Rules, 


ee 1, (1886) 4 Moore's P.C. (N.S.) 203 
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power inter alia to direct any member whose conduct is in 
his opinion grossly disorderly, to withdraw from the 
House. If any member is ordered to withdraw a second 
time in the same session, the Speaker may direct him to 
absent himself from the meetings of the House for any 
period not longer than the remainder of the session. In 
the case of gross disorder, he may suspend the sitting for a 
time tobe named by him. Over persons guilty of contempt 
against his authority or the privileges of the House, he has 
no punitive or disciplinary power. If the offender is a 
member of the Legislative Assembly, he may ask him to 
apologise, and if he fails to do so, he may under his powers 
of maintaining order, direct the member to withdraw or 
absent himself from the Assembly for disobedience of his 
orders, which amounts to disorderly conduct. If he is a 
stranger, he can censure him from the Chair and his 
expressions are protected. He can also refuse a ticket 
of admission to him to the visitors’ gallery if he applies 
for one! Similarly if the offender is connected with the 
Press, he can animadvert on his action and instruct the 
Assembly Office not to show him any of the concessions 
or supply him with any information, shown or supplied 
to the Press ; and he can also refuse a ticket of admission 
to the Press Gallery if he applies for one. These are all 
the powers possessed by the Speaker to punish breaches 
of privilege in the Legislative Assembly. 

6. The question of protecting the Speaker from con- 
tempt committed by members or non-members is one of 
very great importance in a parliamentary system of 
Government. In the absence of such protection, self- 
respecting men may not be forthcoming to undertake the 
onerous responsibiltiy of occupying the Chair. In this 
connection, it is worth while recording what Speaker 
Peel is reported to have stated with reference to an attack 
made on him by an Irish member called Conybeare in 
the ‘Daily Chronicle’ of the grd July, 1893, criticising 
his refusal to accept a closure motion on the Irish Home 
Rule Bill. Conybeare had contended that “ the Speaker 
was a public authority and public servant ang it was 
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outrageous that any public servant should be superior to 
the criticisms of the public Press.” Speaker Peel replied : 
“ All I can say, if the doctrine is accepted by this House, 
is: I would not consent to occupy this Chair for 24 
hours.” ; 

_ 7- Connected with the question of privilege is the 
power of the House to regulate its own proceedings within 
its own walls without interference,by any court®of law. 
The rulings of the Speaker are final. He is not bound to 
give reasons for his decisions and no discussion is allowed 
on them. There may be shouts of protest against an 
occasional decision but in theory even such shouts are 
irregular and disorderly. His conduct can be questioned 
only by a resolution for his removal under Section 72 (c) 
(4) of the Government of India Act. Under the old 
Government of India Act, it was doubtful whether the 
courts had power to interfere with the procedure of a 
Legislative Assembly or to question the correctness of a 
Speaker’s ruling, and courts often claimed to exercise 
jurisdiction over the procedure of the House. In this 
connection, see Sen Gupta v. Cotton’, Kumar Shankar 
Roy v. Cotton?. But under sections 41 and 77 of the 
Government of India Act, 1935, the validity of any 
proceedings in a Legislature shall not be called in question 
in any court of law on the ground of any alleged irregularity 
of procedure and no officer shall be subject to the juris- 
diction of any court in respect of the exercise by him of 
his powers. 

8. The Speaker of the House is therefore practically 
an autocrat. He has got immense powers which unless 
rightly exercised, may bring the parliamentary machine 
to a standstill. It would be impossible to enumerate all 
his powers but the more important of them may be 
mentioned. 

g. So far as the Provincial Assembly is concerned, 
the Speaker has got the unrestricted power of adjourning 
it and can therefore completely regulate its sittings. The 





1, IR 51 Cal. 874. a. 40CLJ. 515. 
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power to adjourn implies the power to determine not only 
the number of sittings but also the duration of each 
sitting. Under S. 62, of the Government of India Act, 
the Governor may in his discretion from time to time 
summon the Chamber or Chambers of the Legislature, 
prorogue the Chamber or Chambers or dissolve the 
Assembly. But the power of summoning has been treated 
as onlp a power to fix the commencement of a session. 
So long as the session is unprorogued, there is nothing in 
the rules preventing the Speaker from holding a sitting 
of the Assembly day after day and adjourning after a few 
minutes’ business each day ; nor is there anything pre- 
venting him from adjourning the Assembly even when 
some important official or non-official business is pending 
and is awaiting disposal. No doubt, according to the 
rules as they stand, the Assembly shall ordinarily sit at 
11 A.M. and rise at 5 P.M. ; but it is well-known that the 
Speaker of the Madras Legislative Assembly has in 
practice been allowing the House to sit at 3 p.m. and 
rise at any time according to the exigencies of business. 
In theory, there is nothing to prevent him from holding 
a sitting for days together just as the House of Commons 
gat on the occasion of the Irish Home Rule Bill for 414 
hours from 4 P.M. on Monday the gist January 1881 to 
g-30 A.M. on Wednesday the 2nd February, 1881, when 
the sitting was terminated by the famous coup de etat of 
Speaker Brand. The importance of the presiding officer’s 
power of adjournment was illustrated on a momentous 
occasion in the Central Legislative Assembly. On the 
8th March, 1926 when the Hon’ble the Finance Member 
of the Government of India had made a Demand for 
Customs, the late Pandit Motilal Nehru made a statement 
and then he and the members of the Swaraj Party walked 
out of the Assembly. The President, Mr. V.J. Patel, there- 
upon made the following announcement : 


“The Chair regrets the circumstances which have 
necessitated the withdrawal from this Chamber of the 
largest party in this House. The House . ceases to be 
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representative in the sense in which it was intended to be 
by the Government of India Act, and it is for the Govern- 
ment to consider how far they should continue this House 
or not. But so long as it is allowed to function, I would 
advise the Government to bring forward only such busi- 
ness as is absolutely necessary for the purpose: of carrying 
on the administration and not to bring forward any 
controversial measures. The Chair has a dutyeto see 
that the machinery of the Government of India is not 
abused to the prejudice of the people of this country, and 
for that purpose, the Chair possesses sufficient powers in 
the shape of the adjournment of the House sine die or in 
the shape of refusing to put any motion to the House.” - 


The above passage is sufficient to explain what 
enormous power is implied in the Speaker’s right to 
adjourn the House within a session. 

10. While the Speaker thus controls the sittings-of 
the Assembly, his control over the business of the House 
ig also no less striking. He is the sole and unquestioned 
judge of the admissibility of questions, motions and 
resolutions. Under one of the rules, he has got the power 
to permit business to be transacted even though it is not 
included in the list of business. In cases where the Rules 
require previous notice of motions, he is sometimes given 
power to accept motions without notice or accept them on 
shorter notice. For making certain kinds of motion, his 
formal consent is necessary, ¢.g., the making of an urgent 
motion for the adjournment of the business of the House ; 
and such consent is independent of his ruling as to whether 
the motion is in order or not and can be refused even if 
the motion is in order. 


11. In addition to his power to control the business 
that can come up before the House, he has power to direct 
the course of debate. It is he that calls upon members to 
speak and fixes the order of the speakers. Whatever the 
law or the rules in practice, he may allow a member to 
speak in any language in which a member is anxious to” 
address the House or in which he thinks a member is 
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proficient. He may permit a second speech by way of 
personal explanation or otherwise, though the member 
may have no right of reply. He has power to check 
irrelevant or tedious repetition and may direct a member 
who persists in such conduct to discontinue his speech. 
He has power to call a member to order if the latter 
infringes certain . well-understood rules of debate. In 
respect of certain clagses of business, he has discretion to 
fix a time-limit upon the speeches. 


12. He is the sole interpreter of the rules and the 
final arbiter of the questions of order that arise in the 
House. In matters not provided for in the Act or the 
Rules, he has inherent power to regulate the conduct of 
business in the manner he thinks fit. 


13. The decision of a Chamber on any matter 
requiring such decision is obtained on a question put to it 
by the Speaker. If the Speaker refuses to put a question, 
it will be impossible for the House to give a decision. 
It will be remembered that in the extract from the an- 
nouncement of Mr. V. J. Patel quoted in paragraph 9, 
this power to refuse to put a question was specially referred 
to, along with the power to adjourn the House, as sufficient 
to enable him to prevent the use of the machinery of 
Legislature to the prejudice of the people of this country. 
He can put a question in any form which in his opinion 
is best calculated to elicit the opinion of the Chamber 
correctly. Where amendments have been moved and 
where there are rival motions before the House, it is also 
in his discretion to put to the vote any of the motions 
or any of the amendments in the order in which he 
chooses to put them. 


14. His power to accept a closure is a very important 
power. Before accepting a closure, he has to satisfy him- 
self that the motion for closure is not an abuse of the 
rules of the House or an infringement of the rights of 
reasonable debate and by the way in which he uses his 
discretion in accepting or rejecting a motion for closure, 
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he can*seal the fate of important measures before the 
Assembly. 

15. He can, if he pleases, indirectly influence the 
decisions of the House. A word or hint from him either 
from the Chair or in private, may have important effect 
on the attitude of the Government or on the opinions 
of parties or members. 

16. He can also occasionally, directly influefce the 
decision itself, for in the case of an equality of votes, he has 
the right to give a casting vote. Further, his announce- 
‘ment of the result of a division cannot be challenged. 


17. He is also invested with what may be called 
legislative powers for certain purposes. For instance, 
he has the power to determine the manner in which 
questions shall be put and answered. He can determine 
the method by which votes can be taken on a division. 
He can, make regulations for the conduct of elections to 
the Public Accounts Committee and the House Committee. 
He has got power also to make rules regarding admission 
to the Assembly Chamber of strangers and officials 
during the sittings of the Chamber. 


18. The possession of such extraordinary and varied 
powers as stated above invests the Chair with an authority 
and dignity which may truly be characterised as dictatorial. 
Tradition and etiquette have combined with the rules in 
further exalting his position. The whole House rises when 
he arrives in the House. A member when passing to and 
from his place has to bow to the Chair. No man can 
pass between the Chair and a member speaking. When 
the Speaker rises any member in possession of the House’ 
ought to sit down. When he is addressing the House, no 
member should leave his seat, and while he is passing 
from his room to the House or vice versa, a respectful 
crowd hurriedly makes way and does obeisance to him. 

1g. Ft will be noticed that in almost all the functions 
exercised by him, the predominantly judicial character 
of his duties is in evidence. His decisions like those of a 
judge are called “rulings.” . He is expected to be an 
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impartial administrator of the rules of procedureato keep 
the balance even between the contending parties in the 
House and in particular to protect the interests of the . 
minorities in the House. The object of Parliamentary 
Government is to -discover the real will of the people 
through its chosen representatives, and this is done after 
giving the representatives of minorities full opportunity 
to discf&iss, criticise or convince. While it is the duty of 
the Speaker to see that the power of a majority is not used 
to ride rough-shod over a minority, he is bound to prevent 
a minority from using its freedom of debate and other 
privileges for the purpose of defeating the will `of the 
Legislature. ‘Theoretically he no doubt possesses arbitrary 
powers. But he is expected so to use them as to further 
- and uphold the will of the House, to help and implement 
co-operative understandings between the leaders of parties 
for common work in the interests of the state, and to 
regard himself rather as a friend and servant of the House 
than its opponent or master. The famous words of 
Speaker Lenthall addressed to Charles I on the memorable - 
occasion of the raid by that King on the House of Commons 
to arrest Pym, Hampden and others, “‘I have neither eyes 
to see nor tongue to speak but as the House is pleased to 
direct whose servant I am” represent to no little extent 
his exact position vis a vis the House and its members. 


20. In giving rulings, he daily exposes himself to 
the risk of unpopularity. His disallowance of questions, 
resolutions or amendments is oftentimes unpalatable to 
the members giving notice of them, but it is the least 
troublesome of his powers to exercise. The. calling of a 
member to speak is often one of the most delicate tasks 
of the Speaker. It is not an arbitrary power; the 
Speaker is expected to call that member to speak who first 
‘catches his eye,’ but this catching of the eye is not a 
mere physical but an intellectual process. In allowing 
a member to catch his eye, the Speaker has to remember 
that his eye is the eye of the House and he must choose 
that member to speak to whom the House is most anxious 
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to give its ear. The principle generally followed is that 
the two sides should: be heard alternately, an opponent 
following an advocate. When members come up with 
set speeches to deliver and the Speaker for want of time 
or other reasons is unable to call them; they go away with 
dissatisfaction. The repression: or prevention of irrele- 
vancy or repetition is another cause of grievance. Viscount 
Ulswater once described irrelevancy as“ the chief temp- 
tation of parliamentary oratory and the repression of 
repetition as beyond human eapacity.”’ A Speaker incurs 
no little unpopularity even by enforcing with discrimina- 
tion the rules against repetition. The granting or 
withholding of consent to adjournment motions and the 
acceptance or disallowance of closure motions always give 
rise to considerable misunderstanding and unpopularity. 
Even such a trivial act as the allocation of seats in the 
limited Press Gallery to the representatives of the Press 
is hable to be criticised. 

21. These many and onerous duties however, the 
Speaker is able to discharge because the House has 
absolute confidence in him. This confidence in turn is 
founded upon a knowledge of his absolute integrity and 
impartiality. The impartiality of the Chair is thus the 
bed-rock on which his authority is broad-based. 


22. Proof of impartiality is expected of the Speaker 
in two directions—(i) that he should not be dependent 
upon the Government or any other party for favours ; 
(ti) that he should cease to belong to any political party. 
In respect of the former, the Speaker’s independence is 
secured in England by a reasonable salary when in office, 
and a peerage and a decent life pension on retirement. As 
regards the non-partisan character of the Speaker, in 
England for nearly 125 years he has been regarded as a 
wholly disinterested and impartial moderator, unidentified 
with any party organisation or movement inside or outside 
the hody over which ‘he presides. It is stated that after 
his election, a Speaker does not as much as enter the 
portals of any political club of which he may happen to 
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be a member. In fact, the isolation of the Speaker from 
politics is the condition of his authority over the House and 
consequently of his usefulness to the House. It is only to 
the extent to which all parties and members in the House 
have confidence in the Speaker that they will bestow 
willing obedience to his orders and make it possible for 
him to carry them out. In the absence of a general 
willingmess on the part of the members of a legislature to 
allow the Speaker to Function, it would be impossible for 
the legislature itself to work.. 


23. The obligation of impartiality is in a sense statu- 
torily recognised in the Government of India Act, where 
in S. 66 it is enacted that the Speaker shall not vote in the 
first instance, but shall have and exericse, a casting vote 
in the case of an equality of votes. And in the exercise 
of his casting vote, every Speaker feels that he is bound by 
the parliamentary tradition that he should vote in such 
a manner as not to make the decision of the House final 
and should also assign his reasons for voting in the manner 
he does. 


24. The impartiality of the Chair in England has 
given rise to two important conventions, viz., that so long 
as the Speaker is willing and able to serve as Speaker, he 
should be continued in office and that at the election to 
his constituency he should be aJowed an easy walk over, 
and that his seat should not be contested. In this country, 
though these conventions cannot be said to have become 
fully established, it is clear that all parties hold them to be 
ideals worth striving for. 


25. Such are the powers, duties and dignity of a 
Speaker of a Legislative Chamber. To exercise such powers 
and duties and to fill such an exalted office with success, 
not only ability of a high order is required but an urbanity 
of manner and a dignity of bearing such as would 
command respect from and at the same time keep in 
good humour an irritable or excited Assembly. To 
quickness of decision, he has to combine a clearness of 
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expression and a firmness’ of mind which will leave no 
doubt as to his decision or his unflinching determination 
to uphold it. More than all, he has always to be'on the 
alert lest the decencies of debate and the personal courtesies 
between members should at any moment be departed 
from. On the way in which he is able to perform his 
duties and to maintain the cherished and inestimable 
traditions which have become associated with His high 
office, the successful working of parliamentary institutions 
depends. ° 


THE MADRAS AGRICULTURISTS’ RELIEF ` 
< ACT, 1938 


BY 
S. RAMASWAMY IYER 
Advocate, Madras 


The above enactment has dominated the attention 
of the legal world in Madras in a manner in which no 
administrative or legislative measure has done in.recent 
times. This is partly due to the very extensive sphere of 
its operation and influence on the daily life and dealings 
of the people and partly due to the novel and drastic 
character of its principles. The agriculturist debtor forms 
a large class among our people. Perhaps there are not 
many agriculturists who are not also debtors. They as 
well as their creditors comprise a very substantial percent- 
age of the population and an Act which affects their 
relations and dealings must necessarily attract a great deal 
of attention. This has been emphasised by the large 
volume of litigation which has followed on the Act. In- 
deed this type of litigaton has bulked largely in the 
business of our courts and for the time being thrown into 
the shade all other types of litigation. By itself this is 
enough to give the Act more than ordinary importance. 
But its principles have by their novelty and drastic charac- 
ter gripped popular attention. While they have been 
naturally welcomed by the debtor class they have intensely 
displeased creditors and also some vocal sections of our 
people whose notions of fair dealing and legislative pro- 
priety this legislation has rudely disturbed. From the time 
that the Bill was published up to the passage of the Act 


and even afterwards there was a continuous gtorm of 
10 
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criticism, often angry and bitter. The critics have con- 
demned not merely the mode adopted for relief of debt 
as unfair and improper but predicted grave disorder in 
the economic system of the country besides excessive 
litigation and ruin of many creditors and their families. 
The promoters of the Act, on the contrary, claimed that 
it would relieve the burden of debt on the agriculturist, 
“ the producer of the people’s food” and enable him to 
pursue his occupation with greater profit to himself and 
ultimately to the people at large. In view of these 
peculiar features of the Act it may not be inappropriate 
to make a brief survey of its principles and of the decisions 
interpreting them as well as the results of its operation. 

2. Before passing it is necessary to mention that a 
point of attack on the Act was that it was ultra vires, the 
local legislature as it trenched on certain subjects in the 
Federal Legislative List (List I) in the 7th schedule to the 
Government of India Act, 1935, viz., ‘‘ cheques, bills of 
exchange and promissory notes,” “corporations inclu- 
ding banking corporations”. This objection was 
raised in the debates during the passage of the Bill 
and in Courts soon after the Act was passed. As many 
‘or most of the debts sought to be reduced by apply- 
ing the Act were due under promissory notes it was 
contended in suits on the notes and in other proceedings 
in subordinate courts that the Act was an encroachment 
on the federal sphere of Negotiable Instruments and was 
invalid. These courts expressed divergent opinions until 
a Full Bench of the Madras High Court held that the Act 
was intra vires the Madras Legislature as it related to the 
provincial subjects of money-lending and agriculture and 
“ the fact that it operated to reduce liability on contracts 
evidenced by promissory notes could not affect its validity.” 
The question was taken up to the Federal Court, Delhi, 
in a later case where the provisions of the Act as regards 
scaling down a decree passed on a promissory note were 
challenged as invalid. The Federal Court has now held 
in favour of the validity of-the Act in respect of such 
provisions. From newspaper reports.it appears that a 
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majority of that Court has held that as the liability on the 
promissory note had been superseded by that under the 
decree, the Act in so far as it reduces the decretal liability 
did not involve any question of encroachment on a 
federal field or repugnancy to the Negotiable Instruments 
Act. The judgments of the majority do not appear to 
express any final opinion on the validity of the Act in so 
far as iteaffects the rights of a payee or indorsee of a pro- 
missory note to recovér the amount due under the note 
from an agriculturist-debtor. , The decision has, however, 
set at rest doubts regarding the validity of the Act in respect 
of the very large number of applications for scaling down 
decrees on promissory notes that have been and are being 
disposed of. 

3. The Act is intended for the relief of indebted agri- 
culturists in the Province of Madras. According to the 
Statement of Objects and Reasons, “ the object of the Bill 
is to rehabilitate agriculture which is the basic industry 
in this province...... The present deplorable plight of 
the agriculturist is well-known. While, on the one hand, 
his income has diminished, on the other, the interest upon 
his debt has been steadily accumulating, often at an un- 
conscionable rate.... It is the duty of any modern 
government to relieve the producers of the people’s food 
from this intolerable burden ofdebt.... Conciliation and 
other voluntary methods have failed and the adoption 
of the principle of compulsion has become necessary.” 
The Congress Ministry which took up office in July, 1937, 
had made apparently election pledges to relieve this distress 
and therefore proposed shortly after their assumption of 
office to give temporary relief by means of legislation 
staying the filing of suits and proceedings against indebted 
agriculturists. A Bill to that effect, then called the 
“ Moratorium Bill ” was published for public information. 
It proposed to prevent the institution of new suits and 
proceedings and to stay pending ones in courts for a year, 
or for one more year if need arose, pending the formulation 
of comprehensive measures for dealing with the problem 
of indebtedness. ‘‘ The intention is to give relief to 
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agriculturists who have a saleable right in agricultural land 
situated in the Province and who derived not less than 
three-fourths of their annual income from such land. Relief 
will be confined to agriculturists whose liabilities under the 
heads of land revenue, rents and taxes and cesses payable 
to local authorities do not exceed four hundred rupees 
per annum ;” (Statement of Objects and Reasons). 
This Bill was however dropped partly because of strong 
opposition to it and partly also because, if one may make a 
surmise, the comprehensive measures for relief which such 
a piece of legislation’ should properly precede were not or 
gould not be decided upon. In October, 1937, the 
Madras Agriculturists’ Relief Bill was published and with 
certain important modifications made in the Select Com- 
mittee was considered by both the Houses of the Legis- 
lature and passed into law in January, 1938. It was 
reserved for the consideration: of the Governor-General 
and having received his assent came into force on 22-3-38. 


4. The Act enables agriculturists to have their 
debts ‘scaled down,’ i.e., either reduced or wholly can- 
celled as the case may be. Some debts are excepted from 
this operation. The Act has also a special provision for 
scaling down arrears of rent due to landholders by their 
tenants. The main provisions of the Act may be set forth 
under the following heads :— 


(i) Persons entitled to reltef—The Act is intended only 
for the relief of agriculturists. An agriculturist means a 
person who has a saleable interest in agricultural or horti- 
cultural land in the Province of Madras. He may be a 
ryotwavi tenant or an inamdar or a ryot or under-tenure- 
holder under the Madras Estates Land Act, 1908, or may 
have an interest in such land recognised by the Malabar 
Tenancy Act, 1929. He may be also a lessee from any of 
the above persons. The land should not be situated in a 
Municipality or Cantonment [S. 3 (ii)]. To this defi- 
nition of agriculturist there are certain exceptions and the 
benefits of the Act are not available to the excepted 
persons., They are: persons who have in either of the two 
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financial years ending 31st March, 1938, been assessed to 
income-tax, inland or foreign ; or who have within the 
two years preceding the:1st October, 1937, been assessed 
to profession-tax on a half-yearly income of more than 
Rs. 300, payable to a Municipality or a Cantonment or to 
a Panchayat which was a Union before 26-8-1930 ; or 
who have within the two years preceding the 1st October, 
1937, been assessed to property or house-tax in respect of 
property or buildings ‘with an annual rental value of not 
less than Rs. 600, and payable to a Municipality, 
Cantonment or Panchayat.of the above description; a 
landholder of an estate under the Madras Estates Land 
Act, 1908, or of a share thereof with a peshkash of over 
Rs. 500 per annum or a quit rent or jodi of over Rs. 100 
per annum ; or a janmi under the Malabar Tenancy Act, 

1929, paying over Rs. 500 as land revenue to Govern- 
‘ment [S. 3 (ii) provisos]. In’ cases of debts incurred 
after the Act the two financial years ending 31st March, 
1938 or 1st October, 1937, as the case may be should be 
read as two years before the date on which the debt is 
incurred (S. 13). The effect of this definition is that 
persons paying income-tax or paying profession-tax or 
property-tax beyond certain limits, landholders, inamdars 
and janmis above a certain revenue-paying limit are 
excluded from the benefits of the Act in respect of their 
debts. An undivided Hindu family can be an ‘ agri- 
culturist ’ but if the family is assessed to income-tax or the 
other taxes mentioned above no member of it can be an 
agriculturist. A particular member of such a family may 
by reason of such assessment be a non-agriculturist and 
in that case his sons and other descendants in the male 
line will also be non-agriculturists. In a case where such 
a family consists of some members who are agriculturists 
and some who are not, a creditor of the family can proceed 
against the agriculturist member only to the extent of his 
proportionate share of the debt which is scaled down 
under the Act and against the non-agriculturist member 
only to the extent of his proportionate share of the debt 
without its being scaled down [S. g (i) and Ss. 5, Gand 14]. 
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This provision is apparently intended to prevent the 
creditor from recovering the whole debt from the non- 
agriculturist member. A debtor who has been adjudi- 
cated an insolvent is not entitled to the benefits of this Act 
if prior to the coming into force of the Act a dividend has 
been declared out of his assets (S. 21). Provision is 
made to enable a creditor to apply to the Collector or to 
the executive authority of a Municipality or the President 
of a Local Board for information as to whether a debtor 
is assessed to income-tax, profession, property or house- 
tax as aforesaid. The certificate granted by the autho- 
rities shall be received by a Court as evidence of the facts 
stated therein (Ss. 26 and 27). Religious or charitable 
institutions, corporations, companies and unincorporated 
associations cannot be agriculturists entitled to the benefits 
of the Act [S. 3 (i)]. 

(ii) Debts relieved against —The provisions of the Act 
apply to any debt or liability, secured or unsecured, decree 
or simple, subject to certain exceptions [S. 3 (iii)]. The ex- 
ceptions are : debts due by way of revenue, tax or cess or 
loan and payable to the Provincial or Central Government 
or a Local authority ; any debt secured ‘only on house 
property in a Municipality or Cantonment or Panchayat 
of the aforesaid description ; debts due to a Co-operative 
Society, a Land-mortgage Bank or to a Corporation 
formed by a special Act of Parliament or a special Indian 
law ; liability arising out of a breach of trust ; debts due - 
by way of maintenance ; any debt below Rs. 3000 due 
to a woman who did not own any other property ; wages 
due to agricultural or other rural labourers ; a usufructu- 
ary mortgage by which the mortgagee is in possession and 
no interest is stipulated ; liability by way of vendor’s lien 
for unpaid purchase-money ; debts due to any public 
company or to a Scheduled bank as defined by the 
Reserve Bank of India Act, 1934, if the interest charged 
does not exceed g per cent. per annum (Ss. 4 and 10). 
The definition of debt in this Act excludes also rent payable 
by a tenant to a landholder in an estate as defined by the 
Estates Land Act, and michavaram and ‘ Kanartham’ 
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as defined by the Malabar Tenancy Act, because special 
provisions are made in respect of arrears of such dues 
[S. 3 (iii)]. 

(iii) Nature of relief —The Act makes a distinction 
between debts incurred before and those incurred after 
ist October, 1932. This was an important change made 
by the Select Committee. The original Bill made no 
such distinction and proposed to grant in respect of all 
debts the relief now grAnted by the Act for debts incurred 
before 1st October, 1932. In respect of such debts, S. 8 
- of the Act provides first, that all interest outstanding on 
ist October, 1932, shall be cancelled and only the principal 
will be payable ; and second, that if more than twice the 
principal had been paid by way of interest or principal 
the remaining debt is cancelled and nothing will have to 
be paid. The debtor can have the benefit of either part 
of S. 8 and is liable to pay either the balance of principal 
or the sum which would after past payments make up. 
twice the principal, whichever is smaller. S. g of the Act 
deals with debts incurred after 1st October, 1932. -It 
does not cancel the outstanding interest as S. 8 does but 
reduces it by providing that interest should be computed 
at the rate specified by the contract or decree or otherwise 
but not exceeding 5 per cent. per annum from the date of 
the original liability up to the commencement of the 
Act (4¢., 22-3-1938) and after deducting the payments 
made for interest from the sum so computed, the balance ' 
alone will be payable. For the purpose of finding out the 
principal payable under S. 8 or the date of the original 
debt, it is provided that when there are subsequent 
renewals in favour of the same creditor the original loan 
or advance should be ascertained. The debts payable 
under S. 8 or S. g will be in addition to any sums awarded 
as costs under a decree or spent by a mortgagee or other 
persons for preserving the property mortgaged (S. 11). 
The sums ascertained by applying the above provisions 
carry interest at 6} percent. from the date up to which 
they have been scaled down (S. 12). As regards debts 
incurred after the Act, S. 13 provides that in proceedings 
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to recover them interest not exceeding 64 per cent. simple 
interest shall be awarded. The Provincial Government 
is given power to alter and fix this rate by notification. 


(iv) Procedure—S. 19 provides that in respect of a 
decree passed before the commencement of the Act, the 
court which passed it shall on application made to that 
court apply the provisions of the Act and either reduce 
the amount of the decree or wholly cancel it, as the case 
may be. In doing so, the court should apply payments 
made or amounts recovered before or after the com- 
mencement of the Act first to discharge the costs as origi- 
nally decreed to the creditor. The application to the 
court may be by the agriculturist judgment-debtor, 
or in the case of a Hindu joint family debt by any member 
of the family, or by the decree-holder. By S. 20 the 
executing court is bound to order a stay of execution of the 
decree until the court which passed the decree acts under 
S. 19. If an application is not made under S. 19 within 
6o days of the order for stay, the decree will have to be 
executed as it stands. Ss. 22 and 23 give relief in cases 
where the property of an agriculturist has been sold in 
execution on or after 1st October, 1937 and before the 
Act came into force. This provision was necessary as 
execution may have been hurried through in many 
cases with knowledge of impending legislation. 


(v) Arrears of rent due to landholders.—All arrears of 
rent due to a landholder or an under-tenure-holder under 
the Madras Estates Land Act, 1908 or to a janmi or inter- 
mediary under the Malabar Tenancy Act, 1929, which 
have accrued for the fasli year 1345 (July 1935 to June 1936) 
and prior faslis and are outstanding on the date of the 
commencement of the Act shall be deemed to be dis- 
charged, whether the arrears are due as such or under a 
decree [S. 15]. This benefit is available to a tenant only if he 
pays up the rent due for his holding for fasli 1347 before 
goth September, 1938. If the tenant does not fully pay 
up the rent due for fasli 1346 and 1347 before goth Sep- 
tember, 1939, the arrears of rent due for the prior faslis 
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will be deemed to be discharged only in the same propor- 
tion as his payments for the two faslis bear to the rent due 
for the two faslis. The tenant can pay the rent due for 
faslis 1347 and 1346 before the appropriate officer under 
the Madras Estates Land Act or the Malabar Tenancy 
Act who will apply the above provisions and determine 
the extent to which the liability for arrears has been 
cancelled and the extent ofthe remaining liability if any. 


5. It is no matter for surprise that the above pro- 
visions should give room for disputed construction and 
interpretation. In view of the very large sphere of the 
operation of the Act and the extent of interests affected 
by it keen contest over every provision was inevitable 
especially in the early stages of the avplication of the Act 
and before authoritative rulings could be obtained. During 
the last one year and especially since July last a Division 
Bench of the High Court has been hearing most of the 
cases under the Act and given a large number of rulings 
which have furnished valuable and much-needed guidance 
to subordinate Courts as well as lawyers and litigants 
at a time of plentiful litigation under the Act. 

6. The effect of the rulings under the Act may be 
summed up as follows under the headings adopted above 
for its provisions:— 


(i) Persons entitled to relief—The definition of an 
agriculturist as a person having a saleable interest in 
agricultural land has received the following illustrations : 
a holder of a widow’s interest ; a holder of a vendor’s 
lien; a simple mortgagee; a puisne mortgagee; a 
purchaser of the equity of redemption ; a donee of the 
whole or part of the hypotheca. In some of these cases, 
e.g., the case of the simple mortgagee, the phrase ‘ saleable 
interest’ has by its width of language led to results! which 
the objects of the Act stated in para. 3 above would not 
warrant. A person who applies to scale down a decree - 








L A similar result follows from the ruling that a non-agriculturist purchaser 
of a hypotheca would get the benefit of the reduction of the mortgage debt due 
by an agriculturist mortgagor. 
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passed before the Act should satisfy the definition of agri- 
culturist in the Act on the ist October, 1937, 22nd March, 
1938 and on the date of the application. In the case of a 
debt incurred but not sued on before 1st October, 1937, 
the effect of Ss. 7 to g appears to be to reduce the 
liability on 22nd March, 1938, if the debtor was an 
agriculturist on those two dates though not afterwards. 
If it is a debt incurred after the Act, thee person 
claiming a reduction of interest* under S. 13 should 
apparently be an agriculturist only at the time he 
incurred the debt. In the case of a joint Hindu family 
a member of it will not be an agriculturist if the 
manager is assessed as such and not individually to the 
taxes mentioned above. The assessment to tax is the 
test of holding that a person is not an agriculturist. 
If assessment of property-tax is in the name of a wrong 
person, say a deceased ancestor, the actual owner may be 
able to claim to be an agriculturist. But in spite of an 
assessment of property-tax in a person’s name, it may be 
open to him to show that he is not the owner of that 
property. There does not seem to be any inconsistency 
in these views because the proviso to S. 3 appears to require 
two conditions, actual assessment to property-tax and 
ownership of the property. An agriculturist can get 
relief by scaling down of a mortgage debt though parts of 
the hypotheca are non-agricultural items, ¢.g., a house in 
a municipal area. 

(ii) Debts relieved against—The word debt refers to 
any debt or liability, secured or unsecured, arising under 
contract or by law. It includes a decree debt. It need 
not be a personal liability but may be charged on property 
as that of a purchaser of a hypotheca or the heirs of a 
deceased debtor liable to pay from his assets. A number 
of exceptions are mentioned in the Act, and some of them 
have been judicially considered. For imstance a debt 
due to the Imperial Bank of India is one of them as the 
Bank is formed by a special Indian Act. Rent due toa 
Local Board in respect of lands managed by the Board 
on behalf of a choultry is also excepted. A debt due by 
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one co-owner to another may be excepted if it arises out 
of a breach of trust. On a similar principle a liability for 
restitution should also have been excepted by the Act but 
as it has not been done, such a liability has been held to be 
subject to the scaling down provisions. The exception 
regarding a vendor’s lien for unpaid purchase-money 
would cover a case where in addition to the statutory 
charge the vendor hag taken a promissory note and the 
assignee sues or has got a decree on it. This exception 
would include also cases whete the vendor takes a mort- 
gage covering other properties besides the property sold. 
A debt secured by a house in a municipal area and also 
by a separate parcel of land earmarked for building 
purposes but not built upon or appurtenant to a building 
is not within the exceptions. 

(in) Nature of reltef—Ss. 8 and g are the ruling sections 
on this subject. On one or two parts of these sections 
some controversy has arisen. For instance there was some 
doubt at one time whether the principal amount of a debt 
which has been the subject of a compromise decree could 
be traced back from the decree or whether the amount 
of the decree should be treated as principal. The former 
has been finally held to be the correct view. There is no 
distinction in this respect between compromise and other 
decrees. Another part of the above sections over which 
decisions have gathered is the clause about “ renewal of a 
debt in favour of the same creditor.” This phrase implies 
necessarily that the debtor and creditor are the same in the 
case of the original as well as the renewed document. 
` Therefore if A takes over the older liability of B, A cannot 
claim to treat his document as a renewal. Nor is there 
a renewal if a debt is satisfied by payment by a third 
party to whom the debtor executes a new document.. It 
is however open to the debtor to prove that a renewal was 
really in favour of an agent or benamidar of the creditor in 
the earlier document. “If a debt due to a family is evi- 
denced by documents taken at different times in the names 
of different members, the renewals would be regarded as 
in favour of the same creditor. It has been held in one 
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case that if promissory notes are taken in the name of 
different members the same rule would not apply and 
that the creditors would be different by reason of Ss. 8 
and 78 of the Negotiable Instruments Act. In that case 
there was a mortgage in 1926 in favour of the father and 
a promissory note in April, 1932, in favour of the son for 
the interest due on the mortgage. It was held that the 
amount of the promissory note could not be scaled down 
as interest due on the earlier document. One may be 
permitted to say with respeet that the fact that the holder 
of a promissory note is the only person who can sue on it 
does not necessarily conclude the matter arising under the 
Explanations to Ss. 8 and g. Under these Explanations the 
identity of the prior and later debts and the person who 
originally advanced the money are equally important 
factors to be considered and it would not do violence to the 
language to hold in the above case that the family was the 
real creditor in both documents. But if the real creditor is 
different then the principle of renewal will not apply. Such 
a case is where a son executes a mortgage of his own pro- 
perty in discharge of his father’s mortgage. A pronote in 
favour of a lady and renewed in favour of her sons is not 
renewed in favour of the same creditor. If a note exe- 
cuted before 1932 was indorsed or renewed in favour of 
a stranger after 1932 the second debt would be scaled 
down under S. g and not S. 8. The principle of renewal 
will apply to assignments by a creditor because the 
definition of the word ‘creditor’ includes his assigns. 
If in leu of a pronote executed by A, a non-agriculturist, 
he and his agriculturist brother B execute a later note, 
B cannot claim to have his debt scaled down on the 
basis of A’s debt. But if A, B and C execute a note and 
A, X and Y execute a later note in renewal, A who is a 
common debtor under both notes can apply to have his 
debt scaled down on the basis of the earlier note. The 
principle underlying cases of renewals is that the original 
advance should alone be treated as principal and that the 
interest on it though included in the principal in the 
renewed documents should, if outstanding, be deemed 
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to be discharged under S. 8. Besides, if the renewed 
document is after October 1932, the debtor is entitled 
to go back to the document or debt before 1932 and have 
the benefit of S. 8. But if the later document is not a 
renewal S. g would apply. For this purpose more than 
one renewal may be taken into account and the debt in 
the earliest document ascertained. There is one important 
matter gn which case-law has gathered, not because of 
anything that the Act ‘as said but because of its omission 
to give guidance. That is the question of appropriation 
of payments. S. 8 enacts that all interest outstanding on 
1-10-1937 shall be deemed to have been discharged but 
it is not always easy to say whether if payments had been 
made in the past the interest should be treated as out- 
standing or paid up by means of those payments. As the 
Act is silent on this matter courts have arrived at certain 
rules by adapting the principles of the general law of appro- 
priation to the cases arising under the Act. There must be 
an actual appropriation by the debtor or creditor and not 
merely a theoretical appropriation. An open payment 
towards a debt is not proof of any appropriation by debtor 
or creditor but any actual appropriation before 1-10-1937 
by the creditor in his account books, in his plaint or exe- 
cution petition would be deemed to be first for interest 
then due and then for principal. Merely allowing counter- 
interest on open payments is not appropriation. The 
appropriation should be before 1-10-1937. If it is made 
after that date the payments will be reappropriated in 
accordance with the Act. The onus is on the debtor to 
show that interest is outstanding and has not been paid or 
appropriated. Other problems are likely to arise and 
will have to be solved in the light of the above 
principles. In the draft Bill S. 8 had a proviso which 
seemed to suggest that thereshould bea specific appropria- 
tion towards principal or interest before 1-10-1937. This 
was omitted in the Bill as it emerged from the Select 
Committee. There is no doubt that a provision of that 
kind would have benefited debtors to a much larger extent 
than S. 8 as it now stands. The section is also open to the 
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criticism that its effect is to place persons who have made 
payments towards their debts in a much worse position 
than those who never made any payments at all. The 
principle of ‘damdupat’ or double the principal enacted 
in S. 8 (2) is some protection for the former class of persons 
but it may not be always adequate. l 


(iv) Procedure. —The procedure under S.,19 for 
scaling down decrees applies only to decrees passed before 
the commencement of the Act, i.e., 22-3-1938. As 
regards future decrees the debtor should invoke the pro- 
visions of the Act before the decree is passed and if he 
fails to do so he cannot apply for its scaling down. In 
cases of decrees passed before the above date the application 
for scaling down under S. 19 should be made to the court 
which passed the decree, i.e., the trial court, even in cases 
of decrees passed in appeal. The decree of a foreign 
court transferred to a British Indian court for execution 
cannot be scaled down at all. Any scaling down made 
on the application of a judgment-debtor or a member of a 
Hindu joint family will enure to the benefit of the other 
judgment-debtors or members who are agriculturists but 
not of those who are not agriculturists. If any sums are 
paid either before or after the above date towards a 
decree passed before that date, they are to be applied 
first in payment of costs decreed, not of the execution 
costs nor of any part of a total sum awarded under a 
compromise decree without any part being expressly 
allocated to costs. The payment need not be certified 
under O. 21, R. 2, Civil Procedure Code, so far as the 
above application for costs is concerned but uncertified 
payments will not be regarded for other purposes. After 
the amount is scaled down as on 1-10-1937 it will carry 
interest not exceeding 64 per cent. An application under 
S. 20 for stay of execution should be made to the executing 
court. So far there has been no serious difficulty but 
here again difficulty has arisen from the omission of the 
Act to provide for an important matter, i.e., right of 
appeal from orders under Ss. 1g and 20. The framers of 
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the Act appear to have been undecided about this matter. 

If they did not want appeals they could have said, as it is 
usual to say, “ Orders under this section are final.” If 
they wanted appeals, they should have provided for them. 
It appears likely that they wanted to have expeditious 
proceedings for the relief of debtors and to avoid delays 
due to appeals. But they were not sure how proceedings 
would shape and what sort of problems would face courts. 

When they found latet that questions of nicety and diffi- 
culty arose and erroneous orders were sometimes passed 
they provided for appeals by means of a rule under their 
rule-making power. But this indecision and after-thought 
have resulted in a great deal of uncertainty in the courts. 
After varying views held in the High Court a Full Bench 
has now held, first, that orders under S. 19 refusing to scale 
down a decree cannot be treated as orders made under 
S. 47, Civil Procedure Code and are not appealable, and 
second, that the rule providing for appeals is beyond the 
rule-making power conferred by S. 28 on the Provincial 
Government. During the interval of two and a half 
years between the Act and the Full Bench decision appeals 
have been entertained at one time, revisions at another 
time and appeals have been converted into revisions. If 
an order amending a decree is made under S. 1g it is 
said that an appeal would lie from the amended decree. 
The anomaly of course is that if under S. 19 a decree is 
wholly cancelled the creditor would have no remedy by 
way of appeal but if the decree is amended or altered to a 
smaller amount he would have one. The remedy for this 
unsatisfactory position is legislation. It has been held that 
an order under S. 20 refusing to stay execution is also not 
appealable because though it would seem to fall under 
S. 47, Civil Procedure Code, it is only ancillary to an order 
under S. 19 which is not appealable. 


(v) Arrears of rent due to landholders—The provisions 
for discharge of arrears of rent apply only if there is a 
subsisting relationship of landlord and tenant. Therefore 
a tenant who had surrendered his holding in 1936 could 
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not claim the benefit of these provisions for cancelling 
the earlier arrears due to his landlord. An assignee from 
a tenant can apply under S. 15 but not a person claiming 
under an assignment after the Act from a non-agriculturist 
tenant. S. 15 applies only to arrears of rent due as such 
and not to a decree obtained on a pronote executed by 
the tenant for his arrears. -The term ‘rent’ does not 
include jodi payable by an inamdar to a Zamigdar or 
amounts payable by a minor inamdar to a major inamdar 
for water charges. It does pot include tree-tax. 


4. There can be no doubt that the Government 
which undertook this legislation was in dead earnest about 
its enforcement and the extension ofits benefits to all who 
needed them. The Government issued Press Communiques , 
from time to time explaining the provisions of the Act 
and giving them publicity. It published rules regulating 
the procedure to be followed in applications for scaling 
down of decrees, debts and arrears of rent. Among them 
is a rule enabling a debtor or a creditor to apply to the 
court to get a declaration of the amount due in respect of 
a debt other than a decree debt. The order of the court 
on such an application is to be regarded as a decree liable 
to appeal and second appeal. The validity of this pro- 
vision may be open to challenge in view of the Full Bench 
decision above referred to. The Government also set 
apart in the Budget Estimate for 1938-39 a sum of Rs. 50 
lakhs for the disbursement of loans to agriculturist debtors 
for paying up their debts as scaled down. These loans 
were ayailable to those who own lands or occupancy rights 
in lands the value of which, free of encumbrances, does not 
exceed Rs. 5,000. A loan would ordinarily be granted 
only for satisfying a decree or order for the repayment of a 
debt passed by a civil court or Debt Conciliation Board 
in accordance with the Act. The loans officer is given 
power to scale down undecreed debts if both parties 
consent and a loan could be got for the discharge of the 
scaled down debt. Loans would be granted for the dis- 
charge of a scaled down debt which does not exceed 
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Rs. r,o00 or fall below Rs. roo. The rate of interest 
on the loan is 6} per cent. per annum. The Government 
issued statements from time to time showing the number 
of applications filed under the Act and the total debts 
involved and the amounts scaled down in those applications. 
During the first six. months after the Act came into force 
there were 54,449 cases received in the courts besides 
140 in which the Act was applied suo motu by courts. Of 
the former 36,005 cases were disposed of in that period 
and the rest were pending. -The total amount involved 
in the applications under Ss. 8, 9, 13, 18 (1), 19 and 21 
was Rs. 76,09,788-6-3 of which about 47 per cent. was 
scaled down and the balance was held payable. The 
statement showing the working of the Act during the 
3r months ending with September, 1940, shows that the 
number of cases disposed of under the Act was 1,45,896 
and the total amount involved in the applications was 
nearly 5$ crores of rupees of which roughly 2 crores and 
go lakhs (or more than.50 per cent.) had been scaled down. 
The relief awarded may be small in comparison with the 
total indebtedness of the agricultural population which 
was estimated some years ago to be about 200 crores but 
it is not insubstantial or negligible. The above figures 
do not of course include the debts which should have been 
settled out of court in accordance with the Act. 


8. It is probable that a good part of the above relief 
has reached the small agriculturist who had been 
bearing a heavy load of debt with high interest charges 
and other usurious terms but it is also probable that 
relief has reached others less deserving of help. On this 
and several other matters bearing on the usefulness and 
justification of the Act there is more or less total absence 
of information. For instance there are no data to show 
whether the results anticipated in the Statement of 
Objects and Reasons are on their way to achievement. 
The actual debt of the farmer, the mode in which it was 
incurred, the economic or uneconomic character of his 
holding and its capacity to pay the scaled down debt, his 
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potentialities for incurring further debts are among some 
of the matters which require careful investigation before 
any large scale results could be hoped for. The absence 
of any such investigation or comprehensive plan for the 
improvement of the position of the agriculturist is perhaps 
the chief defect in this legislation. On the other hand in 
several countries in Central and Southern Europe drastic 
measures by way of reduction of interest or pyncipal, 
moratorium, conversion of short term into long term 
loans were adopted to alleyiate the indebted condition 
of the farmer after the depression, but these measures were 
accompanied by others which secured the repayment of the 
just dues to the creditors and improved the position of the 
peasant by getting higher prices for his produce. The 
Madras Act which demanded a great deal of sacrifice on 
the part of the creditors would have been less open to 
criticism if the reasons of public interest requiring that 
sacrifice could be more clear than they are at’ present. 
This criticism applies only to the statutory cancellation 
in part or in whole of certain past debts, viz., the pre- 
depression debts. As regards later debts the Act has only 
the effect of reducing the rate of interest and such types 
of legislation are not unknown to the Statute Law in 
India. The, Deccan Agriculturists’ Relief Act, 1879, is 
an old and notable instance. The provisions in the 
Madras Act regarding cancellation of arrears of rent due 
to landholders are in practice not likely to have caused 
any great loss to them as they would have got the benefit 
of payment of rents for the faslis 1347 and 1348 before 
September, 1939. This benefit would perhaps be suff- 
cient compensation to the landlord for the loss of what in. 
most cases would be no more than his legal right to take 
coercive processes by distraint and sale of the tenant’s 
property. It is probable that the future holds for us more 
drastic and socialistic measures than the Madras Act of 
1938, but one may be permitted to express the hope that 
such measures would be designed on a scientific basis for 
tackling the big and difficult problem of debt. 


SOME ASPECTS OF THE LAW OF HOMICIDE 


e BY 
S. GOVINDARAJULU, B.A., B.L., LL.B., BARRISTRR-AT-LAW 
Vice-Principal, Meadras Law College 


During the pendency of any murder trial what 
agitates the mind of the public is whether the accu- 
` sed would be hanged if convicted., In addition, the 
junior members of the bar may be learnedly discussing 
whether the offence committed is murder or culpable 
homicide not amounting to murder. The answer to both 
these questions that an experienced lawyer would give is 
—Wait and see. The first question as to whether in a 
murder case the death sentence will be passed or carried 
out has been left intentionally vague. First of all, the power 
that Government has to commute the death sentence can- 
not by a law be limited to specified circumstance be- 
cause it exists primarily to undo the possible injustice of the 
law. While Government must show mercy in every proper 
case, it must discharge this duty with the utmost care. If 
death sentences are habitually or in a large number of 
cases commuted, this in the long run may have the effect of 
reducing the burden of responsibility which lies so heavily 
on every judge of the High Court passing or confirming 
a sentence of death. Judges may be led to take more 
lightly their duty of seeing whether there are any reasons 
for passing the lesser sentence if Government by too 
frequent interference gives the impression of having taken 
over that duty. Judges may legitimately think of the 
power vested in Government only if the law does not give 
judges any discretion. But on a conviction for murder 
judges have the discretion to pass a sentence of transpor- 
tation for life. 
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This choice which the law gives between a sentence of 
death and of transportation for life, isits second intentional 
uncertainty. But this discretion to give the lower sentence 
is judicial discretion! and unlike executive discretion has 
an inevitable tendency gradually to lose elasticity. Pre, 
cedents have a restraining effect. Also the rule by which 
every death sentence passed by a Sessions judge has to be 
confirmed by two judges of the High Court leads to givided 
responsibility. A Sessions judge sefitencing a prisoner to 
death is no doubt relieved by, the thought that before he is 
hanged two judges of the High Court have to satisfy them- 
selves about ‘the justice of the sentence. On the other 
hand the two judges before whom it comes for confirmation | 
have all the disadvantages of appellate tribunals; they 
do not see the accused nor do they hear the witnesses. 
In quite a number of cases the High Court reduces the 
death sentence passed by the Sessions judge to one of trans- 
portation for life. In those cases no reflection is cast on the 
trial judge. The High Court does not disapprove of his 
severity or call him blood-thirsty. But the position is 
different if the Sessions judge himself gives the lower 
sentence or acquits the accused on the charge of murder 
and convicts him for culpable homicide not amounting 
to murder. There may then follow sometimes conse- 
quences which may be indifferent to him as a judge but 
which he may like to avoid as a human being. The 
consequence is a petition by Government for enhancement 
of the sentence to death or an appeal against acquittal 
on the murder charge. Sometimes the wretched prisoner 
brings the trouble on himself by appealing to the High 
Court against the lower sentence passed by the Sessions 
judge ; when the case comes to the High Court, judges 
have been known to give the Public Prosecutor a broad 
hint that it may be a-fit case for enhancement and a 
petition for the purpose is then filed. (See Emperor v. 
Kaliappa Goundan3.) If a petition for enhancement of 
sentence or an appeal against acquittal is allowed, theore- 





1. Matha v. Emperor, 191 I.C. 303 All, g g8 L.W. 522. 
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tically it should be no greater reflection on the trial judge 
than a successful appeal against conviction or a reduction 
of sentence on appeal. But actually it does not appear 
to be so. ‘This belief might ultimately affect a free 
exercise of judicial discretion in choosing between the two 
punishments available for murder if ever we get Sessions 
judges of a calibre inferior to that of the men we have now. 
They might well say to themselves “why should we 
invite a snub? ; we’ shall pass the death sentence and 
leave it to the High Court ta reduce it.” There would be 
_ no room for this danger if in dealing with petitions for 
enhancement of sentence certain well-known observations 
of judges are not forgotten. The proper course to adopt 
-in these cases was stated in Public Prosecutor v. Karri 
Gaviresu1 in the following terms :— 

«The High Court will be very reluctant to enhance a sentence 
passed by the Sessions Judge except upon very strong grounds. 
The mere fact that the High Court if it acted as a court of first 
instance would have passed a heavier sentence is by itself no ground 
for enhancing a sentence in revision. Where, on conviction for 
murder the Sessions Court awarded a sentence lesser than death, 
the High Court will not enhance the sentence unless it is satisfied 
that on the evidence in the case the sentence of death is the only 
possible sentence which could have been passed by the Sessions 
Court.” f 

The Lahore High Court expressed itself in almost 
similar words in Uttam Singh v. The Crown?. It certainly 
will not improve administration of criminal justice if this' 
salutary principle is disregarded. 3 

In addition to the uncertainty about the sentence 
which exists for good reasons, a far less satisfactory uncertain- 
ty is whether one accused of murder will ultimately be 
convicted for that offence or the lesser offence of culpable 
homicide not amounting to murder. There is no difficulty 
in cases where the accused seeks to escape conviction for 
the more serious offence by showing that he is entitled to 
the benefit of one of the exceptions to S. 300 of the Indian 
Penal Code. If there is no chance of proving one of the 





1. 1934 M.W.N. 958. 2. A.IR. 1938 Lah. 347.. 
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exceptions and the simple question is whether S. 299 or 
S. 300 ‘will apply to a given case, the lawyer will 
have to depend for a practical answer not so much on his 
knowledge of the law as on his experience of the particular 
judge. In a few cases where the difference between the 
two sections was the main issue, it has been stated with care 
and precision by some judges but unfortunately not so 
by all. The difference in its isolated form does net come 
before the courts sufficiently often to leave a firm impres- 
sion on the minds of the bench and the bar. No lawyer 
depends exclusively on this difference to save his client 
from the hangman. The vagueness of this difference 
is one of the major defects of the Indian Penal Code. 

This vagueness and the consequent uncertainty unlike 
the others previously referred to was not intended by the 
law. The Law Commissioners who drafted the Code were 
most anxious to be precise. They say in their letter 
accompanying the first draft :— 

“There are two things which a legislator should always have 
in view while he is framing laws: the one is, that they should be 
as far as possible precise; the other that they should be casily 
understood...... A loosely-worded law is no law, and to what- 
ever extent a legislature uses vague expressions, to that extent it 
abdicates its functions, and resigns the power of making law to the 
Courts of Justice.” 

Legislation by courts does not seem to have produced 
any satisfactory results even after eighty years. One 
wonders why this is so. Is it because the front rank lawyers 
have not interested themselves in criminal law or because 
criminal lawyers never get on to the High Court Bench to 
make that valuable contribution to the advancement of 
law that civil lawyers.have made? The only persons 
with experience of criminal law on the High Court Bench 
are District judges promoted to that office. They are 
excellent men and an asset to the High Court and it is not 
their fault if they can make no large contribution to the 
philosophy of the law. 

Another tragedy of the Indian Penal Code is that it is 
sometimeg called on to bear the oppressive weight of 
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English criminal law. Principles and ideas are from 
time to time borrowed from English criminal law in 
interpreting the Code: the only result of that is con- 
fusion. This happens even though the Privy Council has 
stated that the Code is complete and exhaustive in itself. 
Unlike some other Indian enactments, the Penal Code 
is not based on English law. The Law Commissioners 
wrote iy 

“Your Lordship in Council will perceive that the system of 
penal law which we propose is not a digest of any existing system, 
and that no existing system has furnished us even with a ground 
work.” 

After referring to the unsuitability of Mohammedan, 
Nindu and -Anglo-Indian criminal laws prevailing in 
different parts of the country they come to English criminal 
law. What they say about it may be painted in large 
letters on the walls of every Court that has to interpret 
the Penal Code :— 

“The population which lives within the local Panien of the 
Courts established by the Royal Charters is subject to the English 
criminal law, that is to say, to a very artificial and complicated 
system, —to a foreign system—to a system which was framed with- 
out the smallest reference to India,—to a system which in the 
country for which it was framed is generally considered as requir- 
ing extensive reform,—to a system finally which has just been 
pronounced by a Commission composed of able and learned English 
lawyers to be so defective that it can be reformed only by being 
entirely taken to pieces and reconstructed.” 

English criminal law does not deserve this wholesale 
condemnation. Macaulay perhaps could not restrain 
himself when once he started on denunciation. It is a 
hundred years since this criticism was made and yet 
Englishmen have kept their old criminal law with but 
minor alterations. But the Law Commissioners must 
certainly be turning in their graves every time some 
section of the Indian Penal Code is interpreted in the 
light of English criminal law. 

Certain rules embodying the distinction between 
culpable homicide and murder can be stated with 
reasonable accuracy by any good student. Some of them 
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would undoubtedly be elementary. But vital errors can 
be committed by forgetting or not knowing these elemen- 
tary ideas. As long ago as 1866 Mr. Justice Campbell 
said in Queen v. Gora Chand Gopeet : 

“In regard to the difference between culpable homicide. and 
murder there seems to be some repetition and tautology in Ss. 299 
and 300°. We may put the exceptions out of the question for the 
present. Supposing the culpable homicide comes under none of 
these sections, is it then necessarily murder? It appears hot.” 
That there is a distinction between what is defined by 
S. 299 and by S. 300 apart from the exceptions is now 
generally admitted. But it is amazing that the contrary 
view should continue to persist and find expression by 
judges of our highest Courts. In Ramlal v. King-Emperor,3 
Mr. Justice Wazir Hasan says : 

“The legislature enacts the four clauses (of S. 300) which are 
intended to give a complete and exhaustive definition of culpable 
homicide. It cannot be suggested that an act may amount to an 
offence of culpable homicide, even if it does not fall within one or 
the other clauses of S. 300. These clauses must, therefore, be 
taken to define the limits and to be exhaystive in themselves, for 
the purpose of this code of the offence of culpable homicide.” 


According to this judge there can be no culpable 
homicide which does not satisfy the definition of murder 
and therefore the two offences are identical but for the 
exceptions. The latest in the series of what may be 
described as fundamental errorists is Mr. Justice 
Mackney of the Rangoon High Court in The King v. Aung 
Nyunt.. But the case was referred, to a full bench and 
the main question was correctly answered even though 
there are other errors in the judgment of the full bench. 
There are other decisions where this fundamental error 
‘Is not openly avowed but the conclusions arrived at look 


1. 5 W.R. (Cr.) 45 :Beng.L.R. (Supp Vol.) 443. 

2. The learned judge himself produced this tautological sentence in criticising 
the tautology in the sections. 

g. LL.R. 3 Luck. 244. 

4. 1940 Rang. 441, Since writing the article the writer has read a fuller 
report of Mr. Justice Mackney’s judgment in 191 Indian Cases 306. If the 
article gives the impression originally formed by the writer that the judge had not 
adequately considered the case-law on the subject, he wishes now to correct it. 
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as if they were based on them. It would seem as if the 
distinction between the two séctions is admitted but the 
difference is not perceived. A few of these cases will be 
considered at a later stage. 


A Perhaps one of the reasons for this erroneous view 
is the belief that in England every homicide is murder 
unless the accused proves some circumstance of mitigation 
to redyce it to manslaughter. It has recently been laid 
down by the House of Lords that that is not the law 
even in England. .In Woelmington v. Director of Public 
Prosecutions!, Lord Sankey said : 

“Throughout the web of English criminal law one golden 
thread is always to be seen—that it is the duty of the prosecu- 
tion to prove the prisoner’s guilt...... When dealing with a 
murder case the Crown must prove (a) death as a result of the 
voluntary act of the accused and (b) malice of the accused. It is 
not the law of England io say, as was said in the summing up of 
the present case ‘If the Crown satisfy you that this woman died at 
the prisoner’s hands then he has to show that there are circumstances 
to be found in the evidence which has been given from the witness 
box in this case which alleviate the crime so that it is only man- 
slaughter or which excuse the homicide altogether by showing that 
it was a pure accident.’ If the proposition laid down by Sir 
Michel Foster and others means this,—this authority is wrong.” 

No one can appreciate the difference between cul- 
pable homicide and murder who does not keep clearly in 
his mind the meaning of the word ‘intention’ as used in 
the code and its purposeful separation from mere know- 
ledge of the likelihood of certain consequences ensuing. 
Responsibility for injury is determined in civil law by the 
well-known fore-knowledge test which means responsibility 
for injury actually foreseen by the wrong-doer or what an 
average reasonable person in his position would have 
foreseen. This basis ‘of liability’ is stated by the 
maxim—everyone is presumed to intend the natural 
consequences of his act. The authors of the code how- 
ever did not fix responsibility for consequences in this 
form. The fore-knowledge rule is carefully divided and 
graded into four classes :—(1) Intention (2) Knowledge 
a 


1. (1935) A.C. 462. ` 
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of the likelihood of the consequence (3) Reason to believe 
the consequence to be likely (4) Rashness and Negligence 
when the consequence is not actually foreseen but ought 
to have been foreseen. The last of these is not ordinarily 
made a basis of liability under the code except in a few 
cases where rashness and negligence have led to the 
death or hurt of a human being or endangered life. The 
other three states of mind are drawn on for pregcribing 
mens rea required for offences under the code. Sometimes 
any one of the three is considered sufficient to fix respon- 
sibility and in these cases the code uses the compendious 
word “ voluntarily.” Merely because in certain cases the 
game responsibility arises in whichever of these three states 
of mind an act is done, it does not mean that they are 
identical. If they are identical no significance can be 
attached to the careful selection of only two or sometimes 
only one of them for inclusion in the definitions of several 
offences. For homicide, intention to produce or know- 
ledge of the liklihood of the prohibited consequence 
alone will suffice : the accused is not liable if he has only 
reason to believe death to be likely. A person is not guilty 
of using criminal force unless he has done so intentionally. 
S. 304 is a typical illustration of the difference between 
these three states of mind and their gradation. If death 
is caused with the intention of causing death or bodily 
injury likely to cause death the punishment can go up to 
transportation for life under the first part, but if there is 
only knowledge that death is likely the punishment cannot, 
exceed ten years under the second part. Where there is 
only reason to believe that death is likely no punishment 
is provided by S. 304. If death is due to rashness and 
negligence S. 304-A fixes a maximum punishment of two 
years. 


The distinction between the different states of mind 
and their gradation is based on the old theory that punish- 
ment should fit the crime. But in civil law there is no. 
need for any distinction between these different states of 
mind . Once the defendant’s liability is established by 


the fore-knowledge test, the only other question is the 
extent of damage suffered by the plaintiff. The defendant 
is not called upon to pay more damages when the injury 
is intentional than when it is due to negligence. The 
civil law maxim that a person is presumed to intend the 
natural consequences of his act does not therefore con- 
template any distinction between the different states of 
mind. The word ‘intention ’ in that maxim includes not 
only ‘intention’ of the code but also knowledge of the 
likelihood of a consequence and reason to believe it to be 
likely as well as rashness and negligence. The‘ intention’ 
of the code is but a small part of the ‘intention’ of the 
maxim. The ‘ intention’ of the code is to be found as a 
fact. The intention of the maxim is a fiction of the law. 


This narrow meaning of the term intention in the 
code has been carefully explained in more than one case 
particularly in connection with the offence of trespass 
which is not committed unless the offender is shown to 
have had an intention to intimidate, insult or annoy. The 
best of them is a full bench case of the Madras High Court 
Vullappa v. Bhima Raot. The judgment of Wallis, C.J., is 
worth careful study. After referring to Sir James Stephen’s 
definition of ‘intention’ in English criminal law he 
proceeds :— 

: “ On the other hand, it is clear that this was not the view of the 

meaning of ‘intent’ taken by Macaulay and the other Indian Law 
Comtmissioners in the draft Penal Code. They regarded the maxim 
that every one must be taken to intend the natural consequences of 
his acts as a fiction which should not be recognised in the Penal 
Code.” 

He then refers to an extract from the report of 
the Law Commissioners on the question which will be 
examined later. Then he says : 

“An examination of the Indian Penal Code as finally passed 
shows that it was framed on these lines. The maxim that every one 
Must be taken to intend the natural consequences of his acts is in- 
corporated in the definition of ‘voluntarily’ in S. 39, and thus made 
applicable in every section, where that word is used. More gencrally 
doing the act with a criminal knowledge or a criminal intent is 


1. DLR. 41 Mad. 156. » 
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expressly made punishable. S. 35 speaks of ‘an act which is criminal 
only by reason of its being done with a criminal knowledge or inten- 
tion’ and the distinction is observed in Sa. 87 to 89, 166 and 167, 
194, 295, 297, 299, 350, 366, 367, 425, 429, 504 and 505, in all of 
which doing the act with intent and doing the act with knowledge 
of the consequences are both made punishable. ........ The contrast, 
with the language of S. 441 is very suggestive.” 

In Dhirajia v. Emperor! which was a case of homicide 
Braund, J. said :— : ° 

“ ‘Intention’ appears to us to be one thing and ‘knowledge’ 
appears to us to be a different thing.” i 
A more recent judgment on trespass is that of the 
Patna High Court in T.H. Bird and others v. Emperor®. 
‘They say :— 

« Where the Indian Penal Code wanted to make criminality 
depend upon the knowledge of the doer of an act, it has, specifically 
stated s0...... Intention is a question of fact and has to be 
determined in each case.... The Court cannot as a matter of law 
presume intention from the natural consequences of the act. This 
is a fiction of the English law and is not the Indian law of trespam. 
It cannot be said in every case that a man must be taken to have 
intended what follows as a result of his act.” 


'  Vullappa v. Bhima Rao and an earlier case of the 
Madras High Court, Sellamuthu Seroaigaran v. Pailamuthn 
Karuppan® reveal a certain reluctance on the part of some 
judges to accept this restricted meaning of the word 
‘intention’ and a strange affection for the maxim that 
a person is presumed to intend the natural consequences 
of his act. These judges are Benson, J., Oldfield, J., and 
Ayling, J. It is no doubt an accident that they all belong- 
ed to the Indian Civil Service and does not justify the 
inference that there is a civil service conception of ‘ intent.’ 
It would have been all to the good if persons interpreting 
the Indian Penal Code had never heard of the maxim. 

The difficulty felt by these judges is not a new one. 
It occurred to an early critic of the original draft of the 
code—Mr. Norton. He said :— 

“Tt appears to me impossible to read ‘as far as this chapter 
without suspecting that the commissioners have some peculiar object 
TR eT a pe ee a ma a a ret 


I. AILL J. 563. 2. Cr.LJ. ; 
ma 3- LLR. gs Mad. 185. ee 


GOLDEN JUBILEE NUMBER TOI 


in distinguishing on so many occasions between the doing of an act 
‘with an intention’ to effect a certain result, and doing it with a 
‘ knowledge that it is likely’ to produce that result. Now there 
appears to me to be an error in principle in legislating on any such 
distinction, and I mention.it the more pointedly at this opportunity, 
because I think the present chapter will afford more than one 
instance of the uncertainty, and even of the absurdity which may 
arise from the applications of such a distinguishing doctrine. The 
principle of English Law is that a man’s intentions and designs 
are to be judged by the quality of the act done, and that he shall 
be presumed to have intended that which his act was naturally likely 
or calculated to effect. But if the commissioners’ distinction above 
noted is really intended and is to prevail, in estimating the 
substantial quality of an act, it will follow that a man is to be 
supposed to be capable of designing a thing by means not at all 
likely, to effect it, or, on the other hand, he is to be supposed 
capable of doing a thing which he knows to be likely to cause a 
certain effect and at the same time not to intend that result.” 

This criticism is specially valuable as it enabled the 
law commissioners to explain the scheme of the code. ‘The 
law commissioners then in charge of the draft code made 
the following reply to Mr. Norton’s objections :— 

_ “The Commissioners (original) saw clearly the difference 

between ‘intent’ and ‘knowledge of likelihood’ and meant to 
express it distinctly, in order to avoid the necessity of fiction in 
laying a charge, as for example by imputing ‘intent’ construc- 
tively where the circumstances imply only a ‘knowledge of likeli- 
hood....’ The deduction of Mr. Norton that ‘a man ts to be 
supposed capable of doing a thing which he knows to be likely to cause a 
certain effect and at the same time not to intend that result’ we do not 
dispute: on the contrary we hold it to be trus: and therefore we think 
that the distinction in question is reasonable and proper.” 

We have only to look at a standard text book on 
jurisprudence like that of Salmond’s to satisfy ourselves 
that the authors of the code have done no violence to any 
principle of English Law and the word ‘intention’ is 
used in the code in a sense approved by jurists. We read 
in Salmond :— 

“Intention is the purpose or design with which an act is done. 
It is the fore-knowledge of the act, coupled with the desire of it.... 
Intention is the foresight of a desired issue, however improbable—not 
the foresight of an undesired issue, however probable...... Con-° 
versely expectation docs not in itself amount to intention..... é 

J 
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Consequences may be known to be inevitable but not desired and 


therefore not intended...... Law may and indeed often does 
impute to a wrong-doer an intention which in fact he did not 
possess...... It does not seem possible to lay down any general 


principle as to the cases in which such a constructive intention 
beyond the scope of his actual intention is thus imputed by the law 
to the wrong-doer. This is a matter pertaining to the details of the 
legal system. It is sometimes said indeed that a person is presumed 
in law to intend the natural or necessary results of his actions. This 
however is much too wide a statement, for, if true, it would 4iminate 
from law the distinction between intentional and negligent wrong- 
doing, merging all negligence in constructive wrongful intent. A 
statement much nearer the truth is that the criminal law treats as 
intentional all consequences due to that form of negligence which is 
distinguished as reckleasness—all consequences, that is to say, which 
the actor foresees as the probable results of his wrongful act. To this 
extent at least the intention in law is of wider scope than intention 
in fact. The reason for the recognition by the law of such cases of 
constructive intention is the expediency of extending to the more 
serious forms of negligent wrong-doing the liability or additional 
liability attached to wilful wrong-doing. Magna culpa dolus est.” 

As has already been seen it is just this fiction of 
English criminal law that the authors of the code set 
themselves to avoid. They wanted the charge to be 
stated and proved in accordance with the facts. What the 
constructive intention of English criminal law was 
calculated to serve according to Salmond, was achieved : 
in the code by specifically providing punishment for acts 
done with knowledge of the prohibited consequences 
whenever it was considered expedient to do so. Sometimes 
it is punished as severely as an act done with the intention 
to produce the consequence, sometimes more leniently 
and in other cases no punishment is provided. Thus 
actual intention or intention in fact described by Salmond 
is the ‘ intention’ of the code and there is no room at all 
for any constructive intention. What is more, the code 
grades punishment according to the actual state of mind 
of the offender,the consequence that has taken place being 
the same. When a criminal act results in the death of a 
human being provision is made for four grades of crimes— 
. (1) Murder, (2) Culpable homicide punishable under the 
Ist part of S. 304, (3) Culpable homicide punishable unde r 

@ 
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the 2nd part of S. 304, and (4) Homicide by a rash and 
negligent act. In all these cases death is a natural and 
probable consequence and if intention to cause death is 
presumed they would all be murders ! 

.- Yet intention continues to be defined as a presumption 
even in full bench judgments. The form in which 
Roberts, C.J., of the Rangoon High Court puts it is almost 
a model of what should not be done. In The King v. 
Aung Nyun' be says— 

“When questions of intention have to be considered it must be 
borne in mind that every person is presumed to intend the natural 
and probable consequences of his acts until the contrary be proved: 
So it is necessary in order to arrive at a decision as to an offender’s 
intention to inquire what the natural and probable consequences of 
his acts would be.” 

And one of his colleagues on the full bench, Mya Bu, J., 
adds : 

“Thus there is an accepted doctrine that a man of mature 
understanding is presumed to intend the natural and probable conse- 
quences of his acts. This doctrine itselfis based on the presumption 
that a person of mature understanding knows the natural and pro- 
bable consequences of his acts. Therefore, if a person does an act 
knowing what its natural and probable consequences will be, then 
he is presumed to have intended by that act to give rise to such 
consequences.” 

To know that in the Code intention is the foresight 
of a desired issue and that expectation does not in itself 
amount to intention is to eliminate the possibility of many 
errors in construing Ss. 299 and goo?. With this 





1. 1940 Rang. 441 at 454. 

2. S. 299.—Whoever causes death by doing an act (a) with the intention of 
causing death, or (b) with the intention of causing such bodily injury as is likely 
to cause death or (c) with the knowledge that be is likely by such act to cause death, 
commits the offence of culpable homicide. 

S. 300.—Except in the cases hereinafter excepted, culpable homicide is murder, 
if the act by which death is caused is done (1) with the intention of causing death, 
or (2) If it is dome with the intention of causing such bodily injury as the offender 
“knows to be likely to cause the death of the person to whom the harm is caused, or 
(3) If it is done with the intention of causing bodily injury to any person and the 
bodily injury intended to be infilcted is sufficient in the ordinary course of nature to 
cause death, or (4) If the person committing the act knows that it is so imminently 
dangerous that it must, in all probability cause death, or such bodily injury as is 
likely to cause death, and commits such act without any excuse for incurring the 


risk of causing death or such injury as aforesaid. 
e 
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as a necessary foundation an examination of the difference 
between the two sections may now be proceeded with. 


The first clause of S. 300 provides that it is murder 
if the offender had the intention of causing death. What 
is required is a finding as an actual fact that the accused 
desired to cause death whether as an end in itself or as a’ 
means to something else, 

In the second type of murder bodily injury must be 
intended and the bodily injury intended must be known 
to the offender to be likely to cause the death of the 
person to whom the injury is caused. A particular kind 
of intention together with a particular kind of knowledge 
constitutes murder under the second clause of S. 300. 
Without the knowledge it would be culpable homicide 
not amounting to murder under the second clause of 
S. 299. In the Rangoon case already referred to. (The 
King v. Aung Nyunt), Mr. Justice Mackney had consider- 
able difficulty in accepting this difference. 

“There is no justification” he said “for drawing a distinction 
between an act causing death, which is done with the intention of 
causing such bodily injury as is likely to cause death, and an act 
causing death which is done with the intention of causing such 
bodily injury ag is known to be likely to cause death..., Intention 
to cause bodily injury likely to cause death cannot be assumed unless 
the offender also knows that the bodily injury which he intended to 
inflict is likely to cause death.” 

His difficulty arose: because he thought that the 
second clause of S. 299 required that the accused should 
cause that kind of bodily injury which he expected 
would kill his victim. As explained in the learned dis- 
senting judgment of his colleague, Mosley, J.: 

“the expression ‘intention to cause such bodily injury as is likely 
to cause death’ merely means an intention to cause a particular 
injury, which injury is or turns out to be, one likely to cause death. 
It is not the death itself which is intended, nor effect of the 
injury.” 

Mr. Justice Mosely however gives to clause 2 of S. 300 
a restricted meaning which does not seem to be warranted 


1. 1940 Rang. 441 at 454. 


GOLDEN JUBILEE NUMBER 105 


. in a judgment which is otherwise excellent. He eye that 
in S. 300 (2)— ; 


“Stress is laid on the offender’s knowledge of the effect on the 
(particular) person injured. It may be said of course that in every 
gase of a fight between two men (with the exception of that 
described in S. 301) the offender’s intention is directed against the 
person injured; but S. 300 (b) does not deal with the general case 
of causing injury known to be likely to cause death...... All pro- 
visions of the penal law must be interpreted, if there is room for 
doubt, in favour of the subject, and most of all the provisions 
relating to the offence of murder. * In my opinion, this general case 
is not within the four corners of S. 300 and can only be dealt with 
under S. 299 unless S. 300 (3) applies, as I believe it does in the 
vast majority of such cases.” ; 


Roberts, C.J., and Mya Bu, J., two of the three 
judges who delivered separate judgments when the case 
came before the full bench seem to endorse the views of 
Mosely, J. This view does not appear to have been 
expressed in this definite form in any earlier case and is 
obiter even in this. Mosely, J’s only reason for excluding 
what he calls ‘the general case’ is the obligation of 
interpreting a criminal statute in favour of the 
subject: but as he himself says there must be room 
for reasonable doubt before doing so. This clause 
obviously provides for liability even when the injury 
caused is incapable of killing an ordinary person but is 
likely to cause the death of the individual to whom it is 
caused because of disease or ‘disability’ and this likelihood is 
known to the offender. But there is nothing in these words 
to exclude ‘the general case.’ What Mosely, J., means 
by ‘the general case’ is knowledge that.the injury is 
likely to cause the death of any human being because he 
is a living human being and not because of any disease 
he may be suffering from. Surely an injury which is 
known to be likely to cause the death of any normal person 
(general case) would be known to be at least equally likely 
to cause the death of any particular person to whom it is 
caused unless he is known to the offender to be immortal 
or to be immune to that injury which to ordinary men is 
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fatal. An injury which is likely to kill a person because 
of his special disease must ex hypothesi be less serious or even 
trivial as compared with an injury which is likely to kill a 
normal person. To exclude ‘the general case’ would lead 
to this illogical position that the less serious injury would be 
murder but not the more serious one, there being in both 
cases knowledge of its fatal consequences. Mosely, J., 
himself says so but he does not notice the illogical result. 
. The illogicality is not removed by the fact that ‘the general 
case’ would come under S. 300 (3) in “ the vast majority 
of such cases.” It would still be there for the small 
minority of such cases. An intentional injury which is 
known to be likely to cause death (‘general case’) may yet 
not be sufficient in the ordinary course of nature to cause 
death so as to come under S. 300 (3). Apart from the 
offender knowing it to be likely, the injury may not in 
itself be likely to cause death to justify conviction even 
under S. 299 (b). If S.'300 (2) like some of the other 
clauses, had read “ with the intention of causing such 
bodily injury as the offender knows to be likely to cause 
death,” there would have been no doubt about ‘ the 
general case’ coming under it. But there would have 
been some doubt if injuries which are capable of causing 
death only in special circumstances would support a 
conviction. The additional words found in clause 2 
are apparently there to remove that doubt and not for 
excluding ‘the general case’ and confining it to the 
special circumstances. S. 300 (2) is merely a combination 
of the intention in S. 299 (b) and the knowledge in 
S. 299 (c). Each by itself is culpable homicide and the 
two in combination constitute murder under S. 300 (2). 

The third clause of murder which requires that the 
act should be “ done’ with the intention of causing bodily 
injury to any person and the bodily injury intended to be 
inflicted is sufficient in the ordinary course of nature to 
cause death ” and its difference from the second clause 


ooo 

L For example, Yogis who swallow powons and other dangerous substances 
without ill-effects or allow themselves to be buried underground and then come 
out alive after several hours or even days. 
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of culpable homicide (“with the intention of causing such 
bodily injury as is likely to cause death ”) are not only 
difficult to understand abstractly but lead to considerable 
arbitrariness in their application to any given case. 
This is an illustration of a “ loosély-worded law” for 
which however the original law commissioners were not 
responsible. Legislation by courts on this clause has been 
good but somewhat ineffective. One cannot help wishing 
for an Opportunity to arise from which all those benefits 
to be got from a judgment of the Privy Council on the 
point may be obtained. i , 

In one of the earliest cases in which the difference 
between Ss. 299 and goo was considered (The Queen v. 
Gora Chand Gopeet), Sir Barnes Peacock, C.J., does not 
appear to have noticed the difference between S. 300 (3) 
and S. 299 (b) even though Campbell, J., one of the 
judges who made the reference to the full bench dealt 
with it. But there has been available to the Indian legal 
world since 1875 a concise and masterly statement of the 
difference between the two offences generally and in 
particular between these two clauses, by Melvill, J., in 
R. v. Govinda*. This has been the undisputed authority 
on the subject for the last 65 years. Knowing this case 
is the second important requisite for understanding the 
law on the subject, second only to appreciating the true 
meaning of the word ‘ intention’ in the code. But there 
is reason to suppose that this case lay dormant for a long 
time. Lawyers must have had too little faith in the 
distinction between the two offences and relied on it but 
rarely to prove that their clients, even if guilty, could not 
be convicted for murder but only for culpable homicide 
not amounting to murder. Among reported cases it is 
not till we come to Gahbar Pande v. Emperor? and Inder 
Singh v. The Crown‘ that there is any definite revival of the 
memory of R. v. Govinda®. 





1. (1866) 5 W.R. (Cr.) 45: Beng. L.R. (Supp. VoL) 443. 
2, LLR.1 Bom, 342. 3. LLR. 7 Pat. 968. 
4. LLR. 10 Lah, 477. 
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The facts of R. v. Govinda were very simple. The 
accused a young man of 18 gave his girl-wife a few blows 
on the face when she was down on the ground. One or 
or two of these blows which were violent and delivered 
with the closed fist caused an extravasation of blood on 
the brain and she died soon afterwards. The Sessions 
judge found him guilty of murder and sentenced him to 
death. The two judges of the High Court before whom 
it came for confirmation were not agreed whether it was 
murder or culpable homicide and it was therefore referred 
to Melvill, J.. It was in expressing his opinion on these 
facts that Melvill, J. stated the distinction between the 
two offences. After dealing with the distinction between 
the other clauses of Ss. 299 and 300, he proceeds— 

“ There remains to be considered Ss. 299 (b) and 300 (3) and 
it is on a comparison of these two clauses that the decision of doubt- 
ful cases like the present must generally depend. The offence is 
culpable homicide, if the bodily injury intended to be inflicted is 
likely to cause death; it is murder, if such injury is sufficient in the 
ordinary course of nature to cause deatb. The distinction is fine but 
appreciable.,.... It is a question of degree of probability. 
Practically, I think, it will generally resolve itself into a considera- 
tion of the nature of the weapon used. A blow from a fist or stick 
on a vital part may be likely to cause death; a wound from a sword 
in a vital part is sufficient in the ordinary course of nature to 
cause death.” 

Applying the distinction stated by him to the facts 
of the case he came to the conclusion that the accused 
was guilty of culpable homicide and not of murder. He 
said :— 

“I do not think there was an intention to cause death; nor do 
I think that the bodily injury was sufficient in the ordinary course 
of nature to cause death. But |a violent blow on the eye from a 
man’s fist while the person struck is lying with his or her head on 
the ground, is certainly likely to cause death...... For these 
reagops I am of opinion that the prisoner should be convicted 
for culpable homicide not amounting to murder, and I would 
sentence him to transportation for seven years.” 

In referring Gora Chand Gopes’s case to the full 
bench Campbell, J. stated the difference between culpable 
homicide (b) and murder (3) as follows :— 
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“ If the injuries inflicted are so severe as not only to be likely 
to cause death, but almost of necessity to cause death” it is 
murder (3). ‘ The difference is in fact not very broad but it must 
be supposed that the law intended to make some difference.” 


Gahbar Pande v. King-Emperor is another case where 
the difference between Ss. 299 and 300 had to be con- 
sidered. While the case is useful in that it stresses the 
reality of the difference, it is unfortunately marred by 
certain “misconceptions on the part of both the judges 
who disagreed as well as the third judge to whom it was 
referred. The accused as a fesult of some trivial quarrel 
hit the deceased, a girl of 15 on the head with a lathi and 
before or after this gave two more blows on the legs. The 
blow on the head caused a fracture of the skull and was 
the cause of the death. The Sessions judge convicted 
- him for murder and sentenced him to transportation for 
life. Against this the prisoner appealed. Kulwant Sahay, 
. J., was for altering the conviction to one for culpable 
homicide not amounting to murder while Allanson, J., 
was for dismissing the appeal. Kulwant Sahay, J., 
zaid : 

“It is conceded that he had no intention of causing death. It 
is hard to suppose that he intended to cause the injury which was, as 
a matter of fact, caused by the blow on the head given byhim. I 
am of opinion that he had not the intention of causing such bodily 
injury as he knew to be likely to cause:death but intended only to 
chastise her...... The third clause of S. 300 also does not in my 
opinion apply. Here also it must be shown that the injury which 
Gahbar intended to cause was such as to be sufficient in the ordinary 
course of nature to cause death. A blow on the head with a lathi is 
certainly likely to cause death and the person who inflicts a lathi blow on 
the head of another person must be presumed to have the intention of causing 
such bodily injury as is likely to cause death. But to my mind it does not 
necessarily follow that a lathi blow on the head is always sufficient in 
the ordinary course of nature to cause death, and I have already 
found that he had no intention of causing the bodily injury which 
was as a matter of fact caused, namely, the fracture of the skull which 
resulted in. the death of the girl. Now if a person causes death by 
doing an act with the intention of causing such bodily injury as is 
likely to cause death, his offence comes under S. 299...... Upon 
the evidence I am of opinion that the injury inflicted upon the girl 
was inflicted by the appellant with the knowledge that it was likely 
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to cause death but without any intention to cause death and the 
case falls under the second paragraph of S. 304 of the Indian Penal 
Gode. I would therefore...... sentence the appellant to seven 
years’ rigorous imprisonment.” 


There are many things in this' judgment that arẹ 
open to criticism. The judge is wrong in saying that the 
appellant must be shown to have had the intention of 
fracturing the skull before he can come under clause 3, 
because it is enough if he had desired to cause an injury 
as serious as the fracture of the skull. Just as in the case 
of grievous hurt if one kind of grievous hurt is intended 
but another kind is caused there would still be lability, 
similarly here also if one sort of bodily injury is desired 
to be caused and is sufficient to cause death but another 
sufficient in equal measure to cause death results, the 
case will come under clause 3. Even though the judge 
has erred in this respect, he has done a service in calling 
our attention to the necessity of proving that the bodily 
injury suffered by the deceased and found sufficient to 
cause death was actually intended by the offender. It is 
not enough if the bodily injury caused is sufficient to 
cause death. According to the section it is the bodily 
injury intended by the offender that has to be sufficient 
to cause death. The Crown has not succeeded in proving 
the case if it merely shows that the accused intended 
some bodily injury and that the bodily injury suffered. 
by the deceased was sufficient to cause death: it has 
still to show that the accused intended to cause the bodily 
injury actually caused or something equally serious even 
though his mind was not directed to the consequence of 
that injury. That was the error into which Allanson, J., 
who differed from Kulwant Sahay, J., fell. He quite 
correctly says : 


«I am not prepared to hold that it is necessary for the prosecution 
to prove that the appellant had a knowledge of anatomy, that is, 
to prove that he had an intention to cause the fracture of the skull. 
Take illustration (c) to S. goo. It would be no defence to an 
offender coming within that illustration to plead that he did not 
intend to cyt an artery.” 
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But then the Judge proceeds to say : 

“He struck the girl what was evidently a heavy blow with a lathi 
on the top ofthe head fracturing her skull and killing her instantan- 
cously. The fracture was in the doctor’s opinion sufficient in the 
ordinary course of nature to cause death. . I cannot see how on the 
facts of the present case it can be held that he did not intend to inflict 
the bodily injury which he actually inflicted. He must be presumed 
to know what the natural consequences of a blow on the head of a 
child wowld be.” 

He definitely misses one step in coming to this con- 
clusion. He does not ask for proof that the fracture or 
Something equally serious was intended. He presumes 
intention from knowledge which is to be presumed from 
the consequences ! Such a presumption is opposed to the 
whole scheme of the Code. 


The right way of dealing with this question is indicated 
by what was said by Baguley, J., in Abor Ahmed v. The 
King* when the case came back to the division bench with 
the opinion of the full bench. It was a case of a cut witha 
dah on another’s ankle with such force that the bones and 
arteries were cut through. Baguley, J., observed : 

“He did in fact inflict injury sufficient in the ordinary course of 
nature to cause death. Can he be imputed with the intention to 
cause such ingury or the knowledge that he must inflict such injury ? 
In my opinion this cannot be assumed against him.” 

He therefore sentenced him to ten years’ rigorous | 
imprisonment under the first part of S. 304. 


Going back to the judgment of Mr. Justice Kulwant 
Sahay, there is a second criticism that may be offered. That 
relates to the words italicised. There is no greater reason 
for presuming that one who gives another a blow on the 
head intends to cause such bodily injury as is likely to 
cause death than for presuming that he intends to cause 
such bodily injury as is sufficient to cause death. Taking 
into consideration all the circumstances of the case a 
conclusion must be arrived at as a fact as to whether the 
accused had either or any of these intentions ; it is not 
a matter for presumption. 





1, 1937 Rang. 393- a 
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There is a third objection to this judgment and it is 
somewhat surprising that the judge who had evidently 
devoted considerable thought to the section should have 
committed that error. He convicts the accused under the 
second part of S. 304 on the basis that the act done by the 
accused comes under the third clause of S. 299 which only 
requires that the accused should do an act with the 
knowledge that it is likely to cause death. But th¢ earlier 
part of the sentence in which he comes to that con- 
clusion makes the conclusion impossible. He says : 

«I am of opinion that the injury inflicted upon the girl was 
inflicted by the appellant with the knowledge that it was likely to 
cause death but without any intention to cause death.” 

This finding will make the appellant liable for murder 
under the second clause because it is a finding that he 
intentionally caused bodily injury and knew that that 
bodily injury was likely to cause death. This appears ina 
more glaring form in the short judgment of Ross, J., to 
whom it was referred because of the difference of opinion 
between the other two judges. He starts the judgment 
by saying : 

“I agree with the opinion of Kulwant Sahay, J., that this case 
falls under the second paragraph of S. 304” 
and ends with the words : ; 
— “by striking, the girl on the head with a lathi, he undoubt- 
edly intended to cause such bodily injury as was likely to cause 
death and he was therefore guilty of culpable homicide not amount- 
ing to murder.” 


If he intended to cause bodily injury likely to cause 
death it comes under the second clause of S. 299 and 
punishable by the first part of S. 304. Until one comes 
right down to to the last sentence the judgment of 
Kulwant Sahay, J., would support a conviction under 
the first part of S. 304 and that would have been the 
right conclusion. 


There is a great deal to be said for the view expressed 
in some cases that where death has resulted from bodily 
injury intentionally caused, conviction under the third 
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clause of S. 299 is not permissible. (Nga Nin v. Emperor}; 
Inder Singh v. The Crown? with regard to murder.) Once it is 
clear that bodily injury was intentionally caused and to that 
is added a finding that he had knowledge that it was likely 
to cause death, it automatically becomes a finding for 
murder under the second clause. Where death has resulted 
from bodily injury intentionally caused and the conclusion 
has begn reached that it is not murder, then the next step 
would be to see whtther it is culpable homicide under 
clause 2 of S. 299. If that clause too does not apply, 
it is not permissible to consider whether clause 3 of S. 299 
would apply for the reasons already mentioned. If the 
nature of the injury caused intentionally will not support 
a conviction for culpable homicide under S. 299 (b), 
then we have successively to pass on to the sections dealing 
with grievous hurt, simple hurt and criminal force. 
Which of these offences it is, will be determined by the 
injury and the offender’s intention or knowledge accom- 
panying it. 

Inder Singh v. The Crown? not only turns on the 
consideration of the question whether the third clause of 
S. 300 applies to the facts of the case but also contains 
a clear statement of the difference between Ss. 299 
and 300 on the lines of R. v. Govinda.* The five accused 
‘in the case waylaid an enemy of theirs and proceeded to 
beat him with blunt instruments with a view to take 
revenge for a fractured leg which one of them got on a 
previous occasion at the hands of the deceased. On a 
moderate estimate at least thirty injuries were caused but 
one peculiar feature was that the head and trunk were 
carefully avoided. One of the thighs was a mass of 
bruises and both legs were fractured below the knee. 
Death was due to hemorrhage. Dalip Singh, J., found 
that the intention was to fracture legs and that a con- 
viction could not be sustained either under the second or 
the third clause of S. 300. But the final conclusion is as 





1, 159 I.C. 925. 2. LLR. 10 Lah. 477 at 482. 


3- LLR. 1ı Bom. 942. E 
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vulnerable as the conclusion in Gahbar Pande’s case and. 
ends in exactly the same way. He credits the accused 
with the knowledge that the beating which they gave was 
likely to cause death and convicts them under the second 
part of S. 304. : 

At this stage two or three recent judgments of the 
Madras High Court turning on the application of the third 
clause of S. 300 may be usefully examined. Ine Public 
Prosecutor v. Ramaswami Nadar1, (Burn and Lakshmana 
Rao, JJ.), one cannot help wishing that the law had been 
stated with greater precision though the conclusion arrived 
at is unimpeachable. The accused had inflicted nine 
wounds with a sword,one of the wounds on the knee being 
4 inches long and 2 inches deep cutting all blood vessels 
and nerves. In convicting him of murder Burn, J. says : 

“The person who uses the sword or arval chopping at an arm 
or a leg and by so doing severs the arteries of the arm or the leg, 


must know that he is inflicting an injury which in the ordinary 
course of nature is sufficient to cause death. The offence is clearly 


one of murder. See illustration (c) to S. 300.” 

This is a hotchpotch of clauses 2 and 3. It seems to be 
reasonable to infer that the judge is convicting him under 
the third clause of murder; if so why bring in the question ' 
of his knowledge at all. The only relevant questions are 
(1) Did the accused intend to chop so deep? (2) Is the 
wound sufficient in the ordinary course of nature to cause 
death? On the other hand if the judge was convicting 
under the second clause of S. 300, it is not enough to say 
’ that he “must know’; the judge has to go one step further 
and find that he knew. What an average person is likely 
to know or ‘ must know’ is only one of the factors for 
deciding whether the prisoner in the dock actually knew. 

The year 1937 has witnessed a number of decisions 
in Madras with regard to deaths resulting from a single 
blow on the head which afford a somewhat violent con- 
trast to the views expressed in Gahbar Pands v. King 
Emperor.2 Two of these cases are Public Prosecutor v. 





1. 1go I.G. 960. 2. LLR. 7 Pat. 638. 
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Koramutla Narasigadu! and Dondapati China Nagadu v. 
Emperor?. 

In Public Prosecutor v. Koramuila Narasigadu, the three 
accused gave the deceased, an old woman, one blow each 
qn the head with sticks because she attempted to interfere 
in a beating they were giving her brother. One of these 
blows fractured her skull resulting in death. The Sessions 
Judge convicted all the three for grievous hurt and acquit- 
ted them on the murder charge. Against this acquittal 
Government appealed. Mr., Justice Horwill said in his 
judgment : 

“Having found that the accused had voluntarily caused grievous 
hurt, the learned judge really found for the prosecution most of the 
ingredients necessary for murder. Now if the assailant causing any 
grievous hurt, intended to cause that grievous hurt, then undoubt- 
edly under S. goo (g) he would be guilty of murder, for, in the 
words of that section, he would have intended to cause bodily 
injury and the bodily injury intended to be inflicted was sufficient 
in the ordinary course of nature to cause death. One can how- 
ever be guilty of grievous hurt without intending it if he knows the 
hurt to be likely ; but a person is considered to intend the proba- 
ble consequences of his act and a person who hits another on the 
head with such force as to cause a complicated fracture of the 
kind actually caused here, must be considered to have intended 
such bodily injury as would in the ordinary course of nature cause 
death. If it was clear from the evidence which of the three 
accused delivered the fatal blow he would have been guilty of 
murder.” 

In two ways the views expressed here are unaccept- 
able. First, it is not in every case where grievous hurt is 
intentionally caused that an offence under the third clause 
of murder is committed. There are many grievous 
hurts which are neither sufficient in the ordinary course of 
nature to cause death not even likely to cause death ; for 
example, knocking out a tooth or branding on the face or 
even breaking a bone or putting a joint out of action. 
According to the view expressed a separate provision to- 
punish grievous hurts is wholly unnecessary because they 
would all be murders under the’third clause. A more 





1. 1937 M.W.N. 1124. 2. 1937 M.W.N. 1129. 
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serious objection is the judge’s statement about ‘ inten- 
tion.” He will presume intention from knowledge and 
even without knowledge from the probable consequences. 


In Dondapati China Nagadu v. Emperor4, the accused 
as a result of a trivial quarrel gave the deceased, his uncle, 
a single blow on the head with a lathi in his hand ; the 
lathi at its thickest end was 1# inches in diameter and was 
of the usual type that villagers carry. The blow é¢aused a 
fracture of the skull resulting in death. The Sessions 
Judge found him guilty of culpable homicide not amount- 
ing to murder and under part 2 of S. 304 sentenced him 
to six years’ rigorous imprisonment. The conviction under 
part 2 instead of part 1 of S. 304 is undoubtedly wrong. 
But the Crown’s appeal was against the acquittal on 
the murder charge. Burn, J., held : 

“From the fact that he aimed the blow on the head of the 
deceased and that he dealt it with such violence it must be inferred 
that he intended to cause such bodily injury as is sufficient in the 
ordinary course of nature to cause death. We allow the appeal of 
the Government and alter the conviction to one for an offence 
under S. go2. Since the offence was not certainly premeditated and 
probably the last thing the appellant thought of was that he was 
about to kill his uncle it is not a case for the infliction of the 
capital sentence. We sentence him therefore to transportation for 
life. This is a case in which the local Government may well be 
moved on behalf of the appellant to remit a portion of the 
sentence.” 


It is not known how much of the sentence the local 
Government remitted. Probably they reduced it to the 
period of six years originally given by the Sessions Judge. 
What purpose then was served by Government filing this 
appeal and the court allowing it coupled with this re- 
commendation for mercy? Presumably it was intended 
to correct an error of law committed by the Sessions Judge, 
as a guide to other Sessions Judges for the future. If 
that was the object, it is submitted that a correct lead has 
not been given. Itis not suggested that this judgment is 
wrong merely because on practically similar facts the 





I. 1937 MW.N. 1199. 
@ 


GOLDEN JUBILEE NUMBER I1l7 


judges here arrive at a different conclusion with regard to 
intention from that arrived at in Gahbar Pande’s case. 
If intention is rightly found as a fact it must necessarily 
vary from case to case because what is found is intention 
actually existing in the mind of the accused in each case. 
Nor is it suggested that murder cannot be committed by a 
single blow on the head with a blunt instrument. To 
lay down the law in that form would be to invite persons 
contemplating murder to adopt this mode and escape the . 
extreme penalty of the law. It is not unknown that some 
persons cold-bloodedly scheming murder try to find out 
what the law on the subject i is in order to escape hanging 
even if the homicide is ultimately traced to them. 
But the complaint against this judgment is that it 
may prove misleading. Do the words employed in 
this judgment constitute a direction to trial courts 
that when a blow on the head is inflicted with violence 
they must find an intention to cause bodily injury 
sufficient to cause death? It is the words “ must be 
inferred ” that are misleading. The judge says that the 
last thing that the appellant thought was that he was about 
to kill his uncle. It could be said with equal certainty, 
if we are considering the accused’s thoughts, that 
there was nothing in them about serious bodily injury 
to his uncle. 

We may now pass on from the Madras cases and look 
at two or three others. In King v. Abor Ahmed! there was. 
a reference to a full bench. Roberts, C.J., in answering 
the reference stated the following wholly unnecessarily : 

“It seems desirable to add a few words on the meaning of the 
third part of S. goo...... Though in fact an injury may be 
sufficient in the ordinary course of nature to cause death, it is not 
murder unless it was intended that the injury should be sufficient in 


the ordinary course of nature to cause death. Where there was 
such an intention it was murder.” 


One can only say that it would have been better not 
to have added these few words on the meaning of the third 
clause of S. 300. Any one annoyed by this unnecessary 


1. 1937 Rang. 384. 
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confusion of the law soon found consolation by the repudia- 
tion of this interpretation by the Lahore High Court. 
Rahman v. The Crown, laid down : 

“The King v. Abor Akmed? which held that to bring the accused 
person within the four walls of the third clause of S. 300 it is 
necessary to prove not only that he intentionally inflicted tHe 
injury and that that injury was in fact sufficient in the ordinary 
course of nature to cause death but also that he knew that it was 
sufficient or intended it to be sufficient, has read into the section 
- something which is not there. Moreover “by doing so, it has made 
the clause a redundancy, for, if this has to be read into the clause it 
becomes a mere paraphrase of the first clause.” 

The last is the principal objection. It is not 
possible to say how ‘ intention to cause bodily i injury in- 
tended to be sufficient to cause death’ is different from 
“intention to cause death.’ But Roberts, C.J., is either 
unaware of this criticism or remains unconverted because 
in The King v. Aung Nyun* he repeats : 

“S. 300 would apply if it were possible to go a step further 
and say that the offender intended the injury to be sufficient in the 
ordinary course of nature to cause death.” 

And Mr. Justice Mya Bu reproduces the same words. 


The last case to be considered with reference to the 
, third clause of S. 300 is one where the apparent mis- 
apprehension of the word ‘intention’ has led to unde- 
served leniency to the accused. In Emperor v. Nag Kyank 
Sein* the accused throttled his wife so that she died and 
then attempted to commit suicide. The Court took a 
somewhat unusual view of the occurrence : 

“It was quite possible that while the accused and the deceased, 
his wife, were by themselves in the house, something occurred which 
made the respondent attack his wife by squeezing her neck for the 
purpose of causing some injury to her; it is extremely difficult to hold 
that he squeezed his wife’s throat with the intention of killing her. 
On the other hand it is quite clear that he used considerable force 
and violence so that she was suffocated to death. Such an act 
must have been known to the respondent to be an act likely to cause 
the death of his wife and he must be presumed to have intended to 
cause injury likely to cause death in throttling his wife.” 

I, J.L.R. 1939 Lah. 77. ; a. 1937 Rang. ṣ84. 

3- 1940 Rang. 441 at 420. 4 172 LG 179. 
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If the judge had carefully considered the words 
italicised in his judgment, he should have convicted the 
accused of murder; but he only convicted him for 
culpable homicide not amounting to murder. It no doubt 
is possible to throttle without intending to kill but ordi- 
‘narily throttling is as clear an indication of the existence 
of the intention to kill as decapitation or hanging. 


There still remains to be considered the fourth clause 
of murder and ‘its difference from the third clause of 
culpable homicide. ‘The accused need not have intended 
or caused any bodily injury in these cases and it has been 
seen that these clauses may not apply atall if bodilyinjury 
is intended. The number of convictions under the 
fourth clause of murder is small compared with con- 
victions under other clauses. The wording of this clause 
makes the difference between it and the grd clause of 
culpable homicide reasonably clear. Since Gora Chand 
Gopees’ case the difference has been recognised to be one 
of degree of probability. In addition to this a person 
accused under the 4th clause of S. 300 must be shown to 
have acted without any excuse for SUES this serious 
risk to human life. 

Among the recent cases that were discussed in this 
article some were appeals against acquittal on charges of 
murder. One wonders if the number of these appeals 
has not recently been much larger than in the past. The 
Privy Council has stated in Sheo Swarup v. King-Emperor+ 
that there is no distinction between the powers of the ~ 
High Court when hearing an appeal from an order of 
acquittal and when hearing an appeal from conviction. 
The Privy Council also pointed out that there was no 
foundation for the view taken by some courts in India 
that the High Court could interfere with an order of 
acquittal only when the trial Court had ‘ obstinately 
blundered’. Has this judgment been responsible for the 
. increase in the number of appeals against acquittal filed 
and allowed? When the Privy Council said that the 


1. I.L.R. 56 All 645. 
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High Court could interfere in cases other than those of 
obstinate blundering, they certainly did not say that the 
High Court should interfere in every case in which it 
would not have acquitted had it been the trial court. 
The law which reserves the power of filing appeals against, 
acquittal to Government imposes a special responsibility 
on them. ‘That the’investigating police-officers are dis- 
satisfied with the acquittal, that the Law Officers, of the 
Crown consider that the High Court may take a different 
view of the facts are not by themselves sufficient reasons 
for filing an appeal against acquittal : Government must 
be satisfied that such an appeal is necessary in the interests 
of justice. The Privy Council judgment does not en- 
courage these appeals nor does it deserve the criticism 
that Sir D’Arcy Reilly levelled against it in a recent 
judgment of the Mysore High Court.! The judgment of 
the Privy Council need not have made any difference to 
the long-established mode of dealing with appeals against 
acquittal if only judges bear in mind the directions of the 
Privy Council who said in this case that the High Court 
should and will always give proper weight to (1) the 
views of the trial judge; (2) the presumption of innocence 
in favour of the accused which is certainly not weakened 
by the fact that he has been acquitted at the trial ; (3) the 
right of the accused to the benefit of any doubt and (4) the 
slowness of an appellate court in disturbing a finding of 
fact by a judge who has seen the witnesses. 


The authors of the Code visualised over a century ago 
the growth of a mass of case law in interpreting the Code : 

“Such questions will certainly arise, and unless proper precan- 
tions be taken, the decisions on such questions will accumulate till 
they form a body of law of greater bulk than that which has been 
adopted by the legislature. Nor is this the worst. While the 
judicial system of British India continues to be what it now is, these 
decisions will render the law not only bulky, but uncertain and con- 
tradictory. There are at present eight chief courts...... Every 
one of these tribunals is perfectly independent of the others. Every . 
_ one of them is at liberty to put its own construction on the law ; and 
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it is not to be expected that they will always adopt the same 
construction. Under so inconvenient a system there will inevitably 
be, in the course of a few years, a largé collection of decisions 
opposed to each other and all of equal authority.” 

The authors of the Code suggested two remedies for 
ie: (1) a common Court of Appeal and (2) a periodic 
revision of the Code to settle doubtful questions ; “‘ No 
point of law” they said, “ ought to continue to be a 
doubtful point more than three or four years.” 

An All-India Court of Criminal Appeal will have all 
the merits and demerits of a Supreme Court for India and 
need not therefore be specially considered. But a general 
revision of the Penal Code is long over-due. Enough 
has been seen of a bit of the case law on one crime to 
justify such a revision. Such a revision is required not 
only for improving the code in the light of the mass of case - 
law that has accumulated but also for the purpose for which 
most European countries have revised or are in the process 
of revising their criminal codes. The advancement in the 
last half a century of the science of criminology and 
penology demands a revision of our ideas of.crime and 
its treatment. l g ` 


' THREE PIONEERS IN THE BRITISH 
EVOLUTION OF HINDU LAW 


BY 
K. V. VENKATASUBRAHMANYA ATYAR, B.A., M.L. 
Professor, Law College, Madras 


It is commonly assumed that the Hindu law which 
is administered in the British Courts is the Hindu law 
which is laid down in the Institutes of the Dharma Shastra. 
Every experienced lawyer knows that this assumption is 
only vaguely and partially correct. The ordinances of 
the Hindu law-givers are not enforced by the Courts in the 
same manner as the enactment of a legislature. The 
Smritis and their commentaries have no doubt provided | 
British Courts with the raw material for their Hindu law. 
But the system itself is a synthetic corpus juris evolved by 
judicial development in the manner familiar to English 
lawyers. This process of development has necessarily been 
controlled by the conditions which govern the British 
system of judicature. The method of evolution has been 
practical rather than scientific. English lawyer and 
Hindu Pandit have both brought their contribution. The 
Hindu elements have been derived from various sources, 
ancient texts, medieval speculation, modern usage. The 
manner of the development exhibits all those features 
which are supposed to be characteristic of the British 
method of legal evolution, thesame cautious broadening of 
the law from precedent to’ precedent, the same reluctance 
to depart from rules once established, the same audacious 
indifference to abstract logic. A system which has grown 
up in this way cannot be explained satisfactorily in terms 
of mere juristic theory. If it is to be understood correctly 
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some knowledge of its history is essential. An attempt 
has been made in the present essay to show the vicissitudes 
through which Hindu law has had to pass in the early 
years of its British evolution. 


. Sm WELLAm JONES 


In the year 1783 Sir Wiliam Jones came out 
to India as a Judge of the Supreme Court at Calcutta. 
This learned lawyer was interested in Indian law and 
culture even before he came to India, and was greatly 
dissatisfied with the conditions under which Hindu 
law was administered by European Judges. The Judges 
of the Supreme Court were English barristers who knew 
exceedingly little regarding the laws and customs of the 
country. The only English text book of Hindu law which 
was available in those days was Halhed’s Code of Gentoo 
laws, a translation of a Digest of Hindu law compiled for 
the use of the Company’s courts by a committee of Pandits 
at the instance of Warren Hastings. The original Sanskrit 
treatise was probably a work of considerable merit. It is 
said to have been adopted by the Sikh ruler Ranjit Singh 
as the official manual of Hindu law in his State. But 
no one could be found to translate the work directly into 
English, and the expedient had to be adopted of translating 
the Sanskrit treatise into Persian, and getting the Persian 
rendering translated into English by an official in the 
.Company’s service named Halhed. ‘This translation soon 
fell into great discredit. Sir William Jones came to the 
conclusion that another effort should be made by the 
Company’s Government, under conditions that would 
ensure better results than in the case of Halhed’s Code, 
to secure an officially authoritative Digest of Hindu law 
for the use of European Judges. In the year 1788 he 
unfolded a plan for this purpose in a letter addressed to 
the Government of Lord Cornwallis. The letter is a 
document of great interest, for it gives us an idea of the 
vague assumptions made by English Judges and adminis- 
trators in those days regarding the basis and character of 
Hindu law. 
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“Nothing could be more obviously just than to determine private 
contests according to those laws which the parties themselves accept 
as the rules of their conduct and engagements in civil life ; nor could 
anything be wiser than, by a legislative act, to assure the Hindu and ` 
Muselman subjects of Great Britain, that the private law which they 
severally hold sacred, and a violation of which they would have 
thought the most grievous oppression should not be superseded by a 
new system, of which they could have no knowledge, and which they 
must have considered as imposed on them by a spirit of rigour and 
intolerance. So far the principle of decision appears perfecsly clear; 
but the difficulty lies in the application of the principle to practice ; 
for the Hindu and Muselman laws gre locked up for the most part in 
two very difficult languages, Sanscrit and Arabic, which few Euro- 
peans will ever learn because neither of them leads to any advantage 
in worldly pursuits. If we had a complete Digest of Hindu and 
Muhammadan laws after the model of Justinian’s inestimable Pandects 
. compiled by the most learned of the native lawyers, with an accurate 
verbal translation of it into English, and if copies of the work were 
deposited in the offices of the Sadr Dewany Adawlat and of the 
Supreme Court, we should rarely be at a loss for principles and rules 
of law applicable to the cases before us and should never perhaps be 
led astray by the Pundits or the Maulvies who would hardly venture 
to impose on us when their imposition might so easily be detected. 
The great work of which Justinian has the credit consists of texts 
collected from law books of approved authority which in his time 
were extant at Rome and those texts are digested according to a 
scientifical analysis, the names of the original authors and the titles 
of their several books being constantly cited with reference even to the 
parts of their works from which the different passages were selected. 
Although it comprehends the whole system of jurisprudence, public 
private and criminal, yet that vast compilation was finished, we are 
told in three years. It would not be unworthy of a British Govern- 
ment to give the natives of these Indian Provinces a permanent security 
for the due administration of justice among them similar to that which 
Justinian gave to his Greck and Roman subjects, but our compilation 
would require far less labour and might be completed with far greater 
exactness in as short a time, since it would be confined to the laws of 
contracts and inheritances which are of the most extensive use in 
private life, and of which the legislature has limited the decisions of the 
Supreme Court in causes between the native parties.” (Qpoted in 
ths preface to Colebrooke’s Digest.) 


It was probably a natural thing for an English lawyer 
in the position of Sir William Jones to institute a com- 
parison between Hindu law and Roman law, but the 
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planning of a Digest of Hindu law after the model of 
Justinian’s Pandects was clearly founded on a misappre- 
hension. How very superficial the analogy is, will appear 
clearly if we peruse the instructions given by Justinian to 
the compilers ofhis Digest and consider whether instructions 
on similar lines could properly be given to the compilers 
of a Digest of Hindu law by the Government of the East 
India Gompany. The following extracts from the Com- 
mission given to Tribonian and his colleagues by the 
Emperor. will bring out the distinction sufficiently clearly’ 
for our present purpose. 


“ Do not absolutely reject the notes of Ulpian, of Paulus, and of 
Marcian on Papinian, which were formerly denuded of all authority 
on account of the honour paid to the most illustrious Papinian, but 
do not hesitate to take and lay down as law whatever you shall think 
fit. The decision of all the authors you quote will have authority just 
as if they emanated from the Imperial constitutions and were given 
forth by our Divine Breath. 


“ Eliminate everything which may appear to you out of place, 
superfluous or bad. The corrections you make even contrary to the 
ancient laws will have legal force, and let no one dare by making 
comparisons of ancient manuscripts to impute any imperfection to 
anything which you shall have written. The sanction which we give 
it is not divided between these and those fragments of the founders of 
the laws but comes entirely from us, entirely from the choice we make. 
How should antiquity abrogate our laws.” (Ortolan’s History of Roman 
Law, Page 356). 


To a modern Hindu lawyer it must be perfectly 
obvious that the spirit in which the above instructions 
were issued is directly opposed to the spirit underlying the 
administration of Hindu law in the British Courts. The 
majestic direction, Do not hesitate to lay down as law 
whatever you shall think fit, is the completest possible 
antithesis to the policy adopted by the Company’s Govern- 
ment in the matter of personal law. Justinian’s Digest 
was a great deal more than a mere collection of authorities. 
It was a juristic synthesis of the opinions of earlier Roman 
lawyers carried out substantially in a spirit of legislation. 
Though described as a Digest the work was substantially 
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a Code. It was part of a scheme by which a corpus 
juris civilis was to be established which should be self- 
consistent and exhaustive. Antinomies of all kinds were 
to be eliminated. A rampart was to be built round the 
laws, to use Justinian’s own figure of speech, so that the, 
Code, the Digest and the Institutes were to contain the 
law, the whole law, and nothing but the law. A scheme 
like this could have no application to the systematjsation 
of Hindu law under British rule. * The compiler of a 
Digest of Hindu law would not be able to eliminate 
antinomies and produce a self-consistent code, for the 
rules laid down in the law-books of the Dharma Shastra 
are frequently in disagreement with one another, and in 
view of the Divine authority attributed equally to all the 
law-givers a compiler appointed by the British Govern- 
ment would have no authority to effect a final and autho- 
tative reconciliation. Nor would he be able to erect a 
rampart round the law, because the policy of the Com- 
pany’s Government in the matter of personal law was 
essentially a policy of non-interference, and a Digest of 
texts collected from the law books of the Dharma Shastra 
could not possibly present with completeness the legal 
ideas prevailing in practice among all the communities 
included within the vaguely defined boundaries of Hindu- 
ism. Clearly Sir William Jones: looked forward to a ° 
Digest which would present Hindu law with certainty 
and a fair approximation to codified unity, not a bewilder- 
ing collection of conflicting authorities, law-giver against 
law-giver, commentator against commentator. On the 
other hand it is equally clear that he did not contemplate 
investing a committee of Hindu Pandits with the authority 
which Justinian gave to Tribonian and his colleagues. ‘The 
truth of the matter is merely this, that Sir William Jones 
had no clear notion of the character and content of the law 
of the Dharma Shastra. He appears to have taken it for 
granted, as British administrators of his day appear to have 
all done, firstly that Hindu law was synonymous with the 
law of the Dharma Shastras, and secondly, that the law of 
the Dharma Shastras was one single Code of. revealed 
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enactments, self-consistent as between its different 
exponents, and stereotyped beyond all possibility of 
alteration by the religious sanction on which it rested. 
In this view no question entered into his scheme, 
either of conflicts between the authorities, or of 
differences between ancient precept and modern prac- 
` tice. The only thing necessary for the establishment of 
Hindu Jaw on a satisfactory footing was to consolidate 
in one single text bodk, with the guidance of competent 
Hindu scholars, an exhaustjve collection of authorities 
gathered together from the text books of Brahminical 
jurisprudence. 

The suggestion made by Sir William Jones was 
accepted with grateful appreciation by the Government 
of Lord Cornwallis. It was decided that the projected 
Digest should be compiled in Sanskrit as proposed by 
Sir William Jones, and then translated into English 
for the benefit of the British Courts. A learned Pandit 
named Jagannatha, greatly proficient in the Hindu 
science of disputation, and for that reason described 
as Tarka Panchanana, lion of dialectics, was put 
in principal charge of the writing of the original 
Sanskrit treatise. The plan of the treatise is said to 
have been fixed by Sir William Jones himself, who also 
undertook to translate the work into English when it 
was completed. i 


Jagannatha’s compilation, bearing the high-sound- 
ing title, Vivada Bhangarnava—ocean of legal solutions 
—was completed in 1794. As Sir William Jones 
passed away in the same year, another translator had 
to be found reasonably proficient in Sanskrit and 
English. ‘The choice of the Company’s Government 
for this task fell on a young official in their service, 
Henry Thomas ‘Colebrooke, who was to become later 
on a renowned orientalist and one of the principal 
makers of modern Hindu law. The English version 
was completed in about two years. When it was pub- 
lished eventually it was received with great disappoint- 
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ment.1 The Digest was found to be, as a pungent critic 
remarked, the best possible book for a lawyer who had to 
discover arguments but the worst possible book for a 
judge who had to come to a conclusion. But the impor- 
tance of Jagannatha’s work in the evolution of modern 
Hindu law really lies in the disillusionment that it brought 
about. . Contemporary critics took Jagannatha to task 
unjustly for his quibbling and wavering, not realising that 
Jagannatha had executed his comrfission conscientiously, 
and that it was no fault of his if he could not do for Hindu 
law what Tribonian could do for Roman law. But a 
great service was done to the cause of Hindu law when 
Jagannatha exposed the falsity of the view, which British 
administrators had taken for granted, that there was one 
single Hindu law laid down in the law books of the Dharma 
Shastra. Henceforward the basis of authority in matters 
of Hindu law was gradually shifted from the scriptural 
enactments of the law-givers to the legal ideas actually 
accepted and acted upon by the people in their daily 
lives. The personal law governing Hindu disputes, which 
Warren Hastings and Sir William Jones had regarded as 
a unitary Code of revealed laws invested with an objective 
legal authority, came gradually to be defined as a many- 
sided jurisprudence comprising different compartments of 
legal doctrine, each of them deriving its authority within 
its own regional sphere from the, sanction of customary 
law. 


Henry Tuomas COLEBROOKE 


Jagannatha’s Digest brought Colebrooke into the 
domain of Hindu law. This scholarly Englishman had 
come to India as a writer in the service of the company 
in the year 1783 at the age of 18. When he was sum- 


1. The original Sanskrit Digest compiled by Jagannatha docs‘not appear to 
have been ever published. This is unfortunate, for the work is of considerable merit. 
I have compared Colebrooke’s version with a manuscript of the original work in the 
library of the Madras High Court and another in the Government Oriental Manus- 
scripts Library, Madras. The translation is m many places amaringly incorrect. 
It is to be hoped that a place will he found for the Digest of Jagannatha in the 
Ashutosh Sanskrit Series proposed to be published in commemoration of Sir Ashutosh 
Mukherjee. é 


GOLDEN JUBILEE NUMBER 129 ? 


moned to the task of translating the Digest of Jagan- 
natha he had just become eligible. for a place corres- 
ponding to a District Judgeship of the present day. 
It was decided that he should attend to his regular 
-duties as Judge and also carry out the special commission 
fntrusted to him. In order to give him reasonably 
full facilities and a suitable environment for his literary 
work he was appointed in accordance with his own wishes 
to the*Judgeship of the Company’s Court at Mirzapur, 
from where, on account of the close proximity of the 
place to the great centre of Hindu learning, Benares, he 
would have valuable facilities for studying and discussing 
‘questions of Hindu law with the help of learned Hindu 
Pandits. ‘This circumstance had an important influence 
.on the subsequent development of Hindu law, for Cole- 
brooke found that the Pandits of Benares attached great im- 
portance to the views of a writer named Vijnaneswara, 
but much less importance was attached to Vijnaneswara 
‘by Jagannatha and other Bengal Hindu lawyers. Examining 
the reasons for this, with the’ aid ‘of his own Pandits, he 
came to the conclusion that Hindu jurisprudence is 
‘divided into two schools of doctrine, one prevailing in 
Bengal and representing the views of those who interpre- 
ted the ancient ordinances in the light of the Nyaya 
system, the Hindu science of dialectics, the other prevailing 
in Benares and other places and representing the views of 
those who construed the sacred institutes in the light of the 
Mimamsa, the Hindu Science of scriptural interpretation. 
‘This was the crude basis of the theory of Schools of Hindu 
law, which underwent a great deal of refinement in later 
years. The details of this theory, as he understood it, 
were put down in a memorandum which was meant to be 
incorporated in an independent Digest of Hindu Law 
which Colebrooke had at this time in contemplation. The 
note, which is entitled ‘ Account by H.T; ‚Colebrooke, Esq., 
-of the Hindu Schools of law’ was later on sent to Sir 
Thomas Strange, and is printed as an appendix to Sir 
‘Thomas Strange’s Hindu Law. It is also printed in the 
biography of Colebrooke by his son Sir T. E. Colebrooke. 
17 e 
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The document is of great interest, for it is the earliest and 
most systematic exposition, by the person who was for alf 
practical purposes its originator, of the theory that Hindu 
law is a composité system comprising independent divisions. 
each of which has its own defined sphere of regional 
authority. : 


For the purpose of helping him in the preparation of 
his own projected Digest, Colebrooke engaged,several 
Pandits, one of whom Balasarman Payagunde, appears to 
have been the real author .of the commentary on the 
Mitakshara known as the Balambhatti, which is generally 
supposed to have been written by a female author. Ina 
letter written to Sir Thomas Strange in 18231! he states. 
that the Digest had been complete in the original Sanskrit 
version for several years, and that the translation also was. 
in a state of great forwardness, but that he would allow 
the work to remain unpublished unless he felt that it was. 
really called for. The work in fact, was never published ?. 
It was planned at a time ‘when his own theory of Hindu 
law had not yet taken definite shape, and when the 
theory of Schools crystallised in his own mind he became 
convinced that a new Digest could serve no useful purpose, 
and that he would be doing greater service to the adminis- 
tration of Hindu law by publishing translations of the two 
treatises which he regarded as of paramount importance 
for practical purposes, the Dayabhaga of Jimuta Vahana 
and the Mitakshara of -Vijnaneswara. - The translations 
by him of these two books were published in 1810 and 
over-shadowed in course.of time all the other available 
authorities in Hindu law. In his preface to these translations 
Colebrooke stated his conclusions regarding the existence 
of different schools of Hindu law and the regional autho- 





. ‘Life of Colebrooke by his son Sir T- E. Galebrooke, Page 945. 
be ‘The Digest must have been included in the manuscripts which Colebrooke 
presented to, the library of the East India Compeny. Kane states in his History of 
Dharma Shastra that the Catalogue of the India Office Library refers to a treatise 
described as Dharma Shastra Sangraha, compiled by Balasarman Payagunde, who 
describes himself as a person patronised by Colebrqok® sentani: 
Kane's History of. Dharma Shastra, page, 461. 
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rity of different commentaries in different parts of the 
country. Though these conclusions have had to be qualified 
in various ways in the light of subsequent experience, they 
determined finally the direction in which Hindu law was 
to develop in the British Courts. As Judge of the Bengal 
Sudder Dewany Adalat for several years from the very 
inauguration of that Court as an independent tribunal by 
Lord Wellesley in 1801, and as trusted adviser of Judges 
and officials in other Provinces, notably of Sir Thomas 
Strange, Chief Justice of the Madras Supreme Court, 
Colebrooke had various opportunities of influencing the 
development of Hindu law practically in its day to day 
administration. His theory of Schools of Hindu law was 
brought into increasing vogue by judicial pronounce- 
ments and writers of text books like Sir Thomas Strange 
and William Macnaghten and was incontrovertibly establi- 
shed, about the middle of the last century, by the judg- 
ment of the Privy Council in the Ramnad case. ! 


Contemporary writers appear to have subjected Cole- 
brooke’s views to sharp criticism, and the manner in which 
Colebrooke reacted to those criticisms shows that he did not 
fully realise the far-reaching significance of his own con- 
clusions. In a note by him printed in Sir Thomas Strange’s 
Hindu law he refers to an anonymous critic who objected 
to his talking of the Bengal School and the Benares School 
holding different laws ‘ as if the question were of taste or 
of the fine arts.’ Against this criticism he defended himself 
in the following terms : 

“I am yet to learn why schools are to be restricted to matters of 
taste and the fine arts ; or why jurisprudence is not to be taught or 
studied in schools. Nor am I aware that any more appropriate term 
can be chosen, when speaking of diversity of doctrine deduced by a 
varied train of reasoning and interpretation from the same premises 
I may remark, as I pags, that the anonymous author has misquoted me. 
I am not found talking of schools holding different laws, but different 
doctrines, and different opinions. Can he be ignorant that the 
Hindu name comprises various nations differing in languages and in 
manners as much as the various nations of Christian Europe? It is 





1. ra Moo, IA. 397. 
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no more to be wondered at that law should be different in Bengal and 
Benares than that it is so in Germany and Spain.” 

This is very unsatisfactory reasoning. ‘The objection 
to the use of the word ‘ Schools’ consisted in the fact that 
it contradicted the postulate of an objective Hindu law 
based on scriptural ordinances. Colebrooke did not meef 
this criticism fairly. The statement that the distinction 
between the Schools is a distinction of doctrines and 
opinions, not a distinction of laws, is «deplorable casuistry. 
If the jurisdiction of Hindu law is cut up into regional 
divisions, the conclusions adopted by the local commen- 
taries being regarded as final regardless of the soundness 
of their textual reasoning, there is no point in shirking 
the necessary implication that the difference is one of law 
and not merely of doctrine or opinion. The point is in 
fact conceded by Colebrooke in substance, but he appears 
to have felt some difficulty in conceding it explicitly. The 
explanation is to be found in the fact that Colebrooke’s 
views represented a transitional phase in the development 
of Hindu law and like all transitional views were to some 
extent illogical. The division into Schools implied that 
Hindu law was relative, not absolute. In the light of 
Colebrooke’s theory.it was no longer possible to affirm 
finally, without reference to the parties concerned in the 
controversy, what the Hindu law was in regard to a 
particular matter. Hindu law had become, in other words 
a law of usage, it was no longer properly speaking a lex 
scripta. Colebrooke did not see this with sufficient 
clearness. He appreciated the problem of Indian law 
more clearly than Sir William Jones and Warren Hastings, 
but not with the realism of Mountstuart Elphinstone 
or Sir Erskine Perry. He clung to the old authoritarian 
view that Hindu law was a law of revealed ordinances. 
He pleaded for recognition of diversities within the 
-domain of Hindu law, but only within the ambit of the 
‘Dharma Shastra. His realism did not carry him to the 
length of recognising that Hinduism is a whole of which 
Brahminical Hinduism is merely a part, and that Hindu 
‘law is wider than the law of the Dharma Shastra. It is 
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necessary to note this clearly, for sufficient attention is not 
always paid to the vicissitudes through which Hindu law 
has had to pass before it assumed its present character. 
The sixty years and more which elapsed between the 
publication of Colebrooke’s translation of Jagannatha’s 
Digest and the judgment of the Privy Council in the 
Ramnad case, was really. one long period of gestation. 
Even after the judgment in the Ramnad case, though the 
basic principles were finally established, the confused and 
self-contradictory ideology of the earlier days still lingered. 
It has not completely disappeared as a matter of fact, 
even at the present day. 


MOUNTSTUART ELPHINSTONE 

Mountstuart Elphinstone, Governor of Bombay 
from 181g to 1827, represents the starting . point of a 
new line of thought in the British evolution of Hindu 
law. The dimensions. of the Bombay Presidency had 
been greatly enlarged by the results of the Third 
Maratha War when he became Governor, and the 
foundations of British administration had to be laid 
in large new tracts of territory. The principle had become 
well established that the administration of civil justice 
in the British Courts should be based on the fullest possible 
recognition of personal law, but the experience of Bengal 
had shown that the practical application of this principle 
was not a very simple matter. The formula devised by 
Warren Hastings in 1772, that Hindu disputes should be 
decided invariably in accordance with the law of the 
Dharma Shastra, had been shown to be seriously in- 
adequate. The Fatwahs of the Pandits appeared‘to show 
that the written Hindu law wasexceedingly vague and in 
many respects obsolete, so much so that Francis Mac- 
naghten, when he published his Considerations on Hindu 
law in 1824, put on the title page of his book a motto 
taken from the Institutes of Coke, Miserq est servitus ubi. 
Jus est vagum aut incertum, and roundly.stated in the preface 
- to his book that it was impossible to adjudge dispute in 
accordance with Hindu law. Mountstuart Elphinstone 
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approached the problem of Hindu law from a new angle. 
He was an enthusiastic Benthamite, a great believer 
in codification. But he desired to get a code of Hindu law 
based as far as possible on the laws actually in force in 
Hindu society. One of his first acts as Governor was th¢ 
appointment of a committee to investigate thoroughly the 
customs and usages of the people. In a minute of 1823 
he formulated his views and his plan for the systemafisation 
of Hindu law. ` 

“ The Dharma Shastra, it is understood, is a collection of ancient 
treatises neither clear nor consistent in themselves, and now buried 
under a heap of more modern commentaries, the whole beyond the 
knowledge of perhaps the most learned Pandits, and every part wholly 
unknown to the people who live under it. Its place is supplied in 
many cases by known customs, founded indeed on the Dharma 
Shastra, but modified by the convenience of different castes or com- 
munities, and no longer deriving authority from any written text. 
The ‘uncertainty of all decisions obtained from such sources must be 
obvious, especially when required for the guidance of a foreign judge, 
himself a stranger both to the written law and to the usage which in 
cases supplies its place. The usual resource, when the Shastra has 
to be consulted, is to refer to the Pandit of the Court, on whose 
integrity the justice of the decision must in the first instance depend. 
Supposing however, that he is honest and learned, he has the choice of 
a variety of books to quote from, and in many instances the same book 
has a variety of decisions on the same question. When the question 
depends on customs, the evil is at least as great. The law is then to be 
collected from the examinations of private individuals ; the looseness 
of tradition must lead to contrary opinions; and even when any 
rule is established, it is likely to be too vague to be easily applied to 
the casein point. Add to this the chance of corruption, faction favour, 
and other sources of partiality among witnesses. 

“ There are but two courses by which a-remedy can be applied. 
The first is to make a new code founded entirely on general principles 
applicable to all ages and nations. The second is to endeavour to 
compile a complete and consistent code from the mass of written law 
and the fragments of tradition, determining on general principles of 
jurisprudence those points where the Hindu books and traditions 
present only conflicting authorities, and perhaps supplying on similar 
principles any glaring deficiencies that may remain when the matter 
for compilation has been exhausted. The first of these courses, if 
otherwise expedient, is rendered entirely impracticable here by the * 
attachment of the natives to their own institutions, and by the degree 
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to which their laws are interwoven with their religion and manners. 
The second plan, therefore, is the only one which it is in our power to 
pursue. The first step towards ‘the ‘accomplishment of this object 
appears to be to ascertain in each district whether there is any book 
of acknowledged authority, either for the whole. or for any branch of 
the law. The next is to ascertain what exceptions there are to the writ- 
ten authorities and what customs and conventions exist independent 
ofthem. The best modes of conducting these inquiries are—first, to 
‘ckamine the Shastris, the heads of castes, and ‘other persons likely 
to be acquainted either with the law, the custom of castes, or the 
public opinion regarding the authority attached to each; and 
second, to extract from the record of the courts of justice the infor- 
mation already obtained on these subjects in the course of judicial 
investigation.” (Mounistuart Elphinstone by J. S. Cotton, Rulers of India 
Series, Page 182) 

The author of this minute had seen clearly what ad- 
ministrators before Colebrooke had ‘not seen at all, and even 
Colebrooke had seen only dimly, namely, the difficulties 
involved in the administration of personal law on account 
of the lack of means by which British Courts could discover 
the legal ideas actually prevailing among the people. The 
tribunals which functioned in the days of Hindu sovereign- 
ty were in a very different position. They were conversant 
with the usages of the people and could decide matters on 
the strength of their own knowledge.. In the widely 
‘different conditions of British rule it is impossible for a 
Judge, and it would be improper even if it were possible, 
to proceed to decision on the basis of customary law except 
on the strength of usages brought to the notice of the 
Court through the ordinary media of judicial proof. 

The ambitious project of reducing the whole body of 
Hindu law to writing, on the basis of actual investigation 
of existing conditions, was never realised. Useful manuals 
of customary law were no doubt published, such as those 
by Borradaile and Steele, but the big official enterprise 
planned by Elphinstone did not, materialise. It was 
probably impracticable. But there ean. be no doubt that 
Mountstuart Elphinstone gave a,new orientation to the 
administration of personal law, not merely in the Bombay 
Presidency but in British India generally. In the year 
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1827, the last year of his Governorship, a new Code of 
Regulations drawn up by him came into force in the 
Bombay Presidency. One of them, Regulation IV, laid 
down by S. 26 the following rule for the adjudication of 
civil disputes in the Company’s Courts in the Bombay 
Presidency : i : 

“The law to be observed in the trial of suits shall be Acts of 
Parliament and the Regulations of Government applicable tð the case; 
in the absence of such Acts and Regulations, the usage of the country 
in which the suit arose ; if none sueh appears, the law of the defendant 
and in the absence of specific law and usage, justice, equity and good 
conscience.” 

This Regulation is still the law in force in the Mofussil 
Courts of the Bombay Presidency. 


Fifty five years had passed since the Courts of the 
East India Company had bégun to adjudge disputes con- 
cerning the Hindu and Muhammadan inhabitants of the 
country. The distance traversed during this period in 
terns of legal development can be judged by contrasting 
the terms in which: the rule of personal law was inaugu- 
rated by Warren Hastings in 1772 with the terms of the 
Regulation quoted above. The former had laid down that 
Hindu and’ Muhammadan disputes were to be decided 
invariably. in accordance with the law of the Shastra and 
the law of the Koran. Under the Regulation of Mount- 
stuart Elphinstontr on the other hand, next to enacted 
law the foremost place was given to the usages of the 
country as the basis of judicial decision. 

The expression; law: of the defendant, occurring in 
the Regulation is taken from the provisions made by 
Parliament and letters patent for the chartered courts. 

- These provisions prescribed the application of Hindu 
law in the case of Hindus and Muhammadan law in the 
case of Muhammadans, and in cases of conflict of laws 
laid down that the Jaw of the defendant was to be adopted 
as the basis of decision. . It will be»seen that the rule 
regarding the law of the defendant adequately provides 
for both the contingencies' referred to, for, if both the 
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parties are governed by the same law that law also may be 

described as the law of the defendant. This is the meaning 

of the formula adopted in the Regulation of 1827. The 

reference to the law of the defendant is to the written 
personal law of the parties. But this law is expressly 

subordinated to established customary law. Students 

of Hindu law know that the law in Bombay diverges 
from the law of the Dharma Shastra much more widely 
than the law elsewHere, and approximates more closely , 
to the existing laws of the people. But it is not widely 

known. that this distinction between Bombay and other 
Provinces is due to the turn given to the administration 

of the law in Bombay by Mountstuart Elphinstone more 

than a century ago. 

_ The paramount authority of usage in the domain of 
personal law, adopted in Bombay in 1827, was extended 

to the territories which were subsequently brought under 

British Rule. When the Punjab was annexed in 1849 the 

administration of justice was established there on the 

same basis as in Bombay. The Hindus in this part of 
India did not rigidly’ adhere to the law of the Dharma 

Shastra. The Muslims, similarly, were much less under 

the influence of the Koranic law than their co-religionists 
in other parts of the country. British officers were there- 
fore instructed to ascertain and give effect, as far as 

possible, to the customs prevailing among the people. 

This principle, laid down originally by executive orders, 

was embodied in definite statutory enactment when the 

Punjab Laws Act was passed in 1872. S. 5 of the Act 

puts custom in the forefront of authority. The lex 

scripta, Brahminical or Koranic, occupies a secondary 

place, being subordinated by express enactment to 

established customary law. 


THE POSITION OF THE STATES IN THE 
INDIAN FEDERATION 


BY 
Sardar D. K. SEN, xA., B.O.L. (Oxon.), LL.B. (DUBLIN) 
3 BARRISTER-AT-LAW 


Minister, Patiala State 


It has been argued by several well-known jurists that 
equality of status is a fundamental and essential charac- 
teristic of the constituent units ofa Federation. According 
to Laband, “ the Federal State is a Republic of which the 
States themselves are citizens and in which the sovereign 
power is exercised by the collectivity of the States considér- 
ed as a unity. Thus the German Empire, for example, 
is neither an Empire of forty million subjects nor a demo- 
cracy of forty million citizens ï it is a Republic of twenty- 
five members which collectively exercise the supreme 
power.” 1 ‘There is, no doubt, an element of truth in this 
contention. The Federal Constitution of Venezuela, for 
instance, expressly provides that “the States which 
comprise the United States of Venezuela are autonomous 
and equal amongst themselves as political entities.” This 
principle of equality has been recognised by several 
Federal Constitutions in the matter of representation of 
the component States. Equality of representation in the . 
Upper House of the Federal Legislature is a cardinal 
feature of the constitutions of Switzerland, the United 
States of America, Mexico, Venezuela, the Argentine, and 
Brazil. This, however, does not represent the whole 
truth. It is not essential that in every Federation the 





1. Laband, Il Diritto Publico del? Impero Gamenico. Torino. 1914, 
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constituent units should exercise and enjoy equal power 
and authority. On the contrary, under the German 
Federation of 1871, some of the important States like 
Bavaria, Wurtemburg and Baden had special rights and 
wers which lay outside the competence of the other 
tates, but there was no difference in point of law between 
the position of these States and that of the other units of 
the German Reich. The Federal Constitution outlined 
in the Government of India Act, 1935, presents, however, 
a very striking feature. Under the proposed Federation 
of India there will be two different and distinct cate- 
gories of component units, differing not only in- the 
quantum of their powers but also in regard to their legal 
status and position. 


. The first fundamental difference between the States 
and the Provinces which will constitute the Federation 
of India will be that so far as: the States are concerned, 
the provisions of the Government of India Act, 1935, 
will not apply to them proprio vigore but by virtue of their 
Instruments of Accession. The accession of the States 
will be founded upon an agreement between them and the 
Crown. It is, therefore, clear that in the interpretation 
of the provisions of the Act in their application to the 
Federated States, the Instruments of Accession must be 
the governing factor and must, therefore, control the 
meaning of the various sections ‘of the Act. In the Pro- 
vinces, on the other hand, the Act will apply automatically, 
and must therefore be of paramount importance. Whereas 
in the case of the States the basis of accession will be 
purely contractual, in the Provinces it will be entirely 
and exclusively statutory. The natural consequence of 
this difference is that in regard to the Provinces the 
authority of the Imperial Parliament will continue to be 
exercised. Indeed, this authority has been expressly 
preserved in S. 110 (a) of the Government of India Act 
which reads as follows: ‘‘ Nothing in this Act shall be 
taken to affect the power of Parliament to legislate for 
British India or any part thereof.” The effect of this 
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clause is certainly not to give Parliament power to legislate 
for a Federated State. If Parliament did legislate for 
British India upon a federal subject, such legislation will 
not be operative in the States, and any existing federal 
law upon that subject will continue to remain in force in 
the States. 


At present the States lie entirely outside the ambit of 
the legislative authority of the Imperial Parliamest. No 
statute of Parliament has any operative effect in any 
Indian State except in cases where specific power has 
been delegated to the Crown in this behalf. Dealing with 
the question of the validity of an Act of Parliament in the 
State of Travancore, Mr. J. D. Mayne, an eminent 
authority on Indian Law, observed as follows: “It 
cannot of course go beyond the powers given by the 
statute ; and the statute, though binding on all British 
subjects, has no force against the Sovereign of Travancore 
or his servants, who are not subject to the authority of the 
British Parliament. Even if the statute purported: in 
express terms to take away the jurisdiction previously 
exercised by the Courts of Travancore, it would be 
simply inoperative against them. Parliament is as in- 
capable of taking away the powers of a Court in Travancore 
as it is of dealing with the Courts of France.” This view 
of the position of the States vis-a-vis the Imperial Parliament 
has been accepted by the Judicial, Committee of the 
Privy Council in Hemchand Devchand v. Azam Sakarlal 
Chhotamallt, This position will remain unaltered under 
the new Constitution. The Government of India ‘Act, 
1935, will be applicable in the States not as an Act of 
Parliament but by virtue of the assent of the States. It is 
clear from S. 6 of the Act that the States which accede to 
the Federation will accept the Act to the extent to which 
it affects them, but the Act will not be binding on them 
as such, and any failure on the part of the States to carry 
out their federal obligations will amount to a breach of 
agreement and not a breach òf a statute. The same 





I, (1906) A.C, 2193 at 237. 
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observation applies to the amendments which the Imperial 
Parliament may make to the clauses specified in the 
Second Schedule:of the Act. 

One of the essential characteristics of a Federation is 
the division of the totality of sovereign powers between 
the central government and the component units. This 
distribution of powers may be effected in two different 
ways. „In the first place, a Federal Constitution may 
expressly and specifitally enumerate the powers of the 
Federal Government and leave the remainder in the 
hands of the constituent units. This is the method which 
has been adopted in all Federal Constitutions except the 
British North America Act of 1867 which established the 
Federation of Canada. For instance, Art. ror of the 
‘Constitution of the Argentine provides: “ the Provinces 
enjoy all the powers which have not been delegated by 
the Constitution to the Federal Government.”! The 
second method of distribution of power is to be found 
in the Canadian Constitution. S. g2 of the British 
North America Act specifically enumerates the legislative 
powers which may be exclusively exercised by the Pro- 
vinces. S. gr provides that the Dominion Parliament 
may legislate for the peace, order and good government 
of Canada in relation to all matters not coming within the 
class of subjects exclusively assigned to the provincial 
legislatures. ‘This is supplemented, ex magna cautela, by a 
long list of subjects which are to be within the exclusive 
competence of the Dominion Parliament. It is; therefore, 
clear that in Canada the residuary powers of governance 
have been assigned to the Dominion, whereas in all other 
Federal Constitutions the component States retain and 
exercise the residuary powers. 

The Government of India Act, 1935, presents a 
curious combination of the two different methods of 
distribution of power described above. Under this 
Act the Federal authorities will be competent to exer- 
cise in regard to a Federated State only those powers 
1. Matienzo, Ls gouvernement: representatif federal de la Republic Argentine, Paris, 


1912. 
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which have been expressly conferred on them by the 
Instrument of Accession. S. 6 specifically authorises the 
Ruler of a Federated State to define the matters with 
respect to which the Federal Legislature may make laws 
for his State. He is also competent to place limitations 
on the exercise of the legislative authority delegated by 
him to the Federal Legislature. Similarly he has the 
power to impose restrictions on the executive aythority 
of the Federation. It is therefore clear that the residuary 
powers of governance will gontinue to be vested in the 
Federated States under the new Constitution. 


The position of the Provinces is, however, entirely 
different. The question of delegation of powers did not 
arise in their case, as they had no legislative powers of 
their own to surrender, being entirely subordinate to the 
Central Legislature of British India and to the Imperial 
Parliament. Unlike the States they are not contracting 
parties at all. The consequence is.that under the new 
Constitution they are able to exercise only those powers 
which have been expressly conferred on them, the residuary 
powers remaining with the Federal Government subject 
to the control of the Imperial Parliament. For instance, 
in cases of grave emergency the Federal Legislature has, 
under the Act, the power to make laws for a province or 
any part thereof with respect to any of the matters which 
lie exclusively within the legislative authority of the 
Provinces. It is also clear from S. 104 of the Act that the 
residuary ‘powers of legislation are vested in’ the Federal 
Government, since this section authorises the Governor- 
General, the head of the Federal Government, to empower 
either the Federal Legislature or a Provincial Legislature 
to legislate with respect to any matter not enumerated 
either in the Federal or in the Provincial Legislative List. 

The most important consequence of the accession of 
the States will be that they will for the first time become 
subject to the legislation of a body beyond their control 


and supervision in regard to matters in respect of which 
they agree to federate. It is no doubt open to the States 
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to specify the subjects enumerated in the Federal Legis- 
lative list which they accept as matters with respect to 
which the Federal Legislature may make laws for them. 
The authority thus delegated to the Federal Legislature 
will not, however, be exclusive, since the States will be 
competent to exercise their legislative authority till 
the Federal Legislature decides to pass legislation on 
all these subjects. It is of course expressly provided that 
in the ‘event of a conflict between a Federal law and a 
State law, the Federal legislation will prevail. To this 
extent there will no doubt be a definite abridgment of the 
sovereignty of the Federated States. In this connection, 
it must also be borne in mind that the precise effect of the 
surrender of powers has generally proved in actual practice 
’ to be far greater than those who delegated the power 
either contemplated or intended. A great deal must 
necessarily depend on the judicial interpretation of the 
scope and extent of such delegation. In actual practice, 
however, the delegation of this power may not substantially 
affect the authority of the States inasmuch as the Federal 
Legislative list contains a large number of subjects in 
regard to which the States are at present under the 
obligation to accept the policy of the Government of 
India by virtue of the so-called Paramountcy powers of 
the Crown.? 


Tt is a common characteristic of most Federal Consti- 
tutions that the executive power of the Federal Govern- 
ment is co-extensive with its legislative authority. In 
the case of the Federation of India this will no doubt be 
the general rule.. S. 8 of the Government of India Act, 
1935,provides that the executive authority of the Federation 
does not extend in any Federated State save to matters 
with respect to which the Federal Legislature has power 
to make laws for the State. ‘This is, however, subject to 
the proviso that the executive authority of a Federated 
State shall continue to be exercised in that State with 





1. For a detailed discussion, see Sen, The Indian States: Their Status, Rights 
and ObEgatisas. London, 1930. 
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respect to federal matters unless a Federal law has pro- 
vided to the contrary. This is further subject to the 
condition that agreements may be made between the 
Governor-General and the Ruler of a Federated State for 
the exercise by the Ruler or his officers of functions in 
relation to the administration of Federal laws. It if, 
therefore, clear that where such an agreement has been 
entered into, the State concerned will continue to exercise 
its authority in regard to the administration of Federal 
laws to the exclusion of the executive authority of the 
Federation. The provinces,’ on the other hand, are not 
competent to exclude the authority of the Federation by 
any agreement or otherwise. It should, however, be 
remembered that in cases where the executive authority 
of the Federal Government is exercisable in any Federated 
State, the Ruler of that State is under the obligation to 
ensure that the executive authority of the State is so 
exercised as not to impede or prejudice the exercise of the 
executive authority of the Federation. It is also provided 
that if it appears to the Governor-General that the Ruler 
of a Federated State has in any way failed to fulfil this 
obligation, it shall be competent to the Governor-General 
- to issue such directions to the Ruler as he thinks fit after 
considering any representations made to him im this 
behalf. In case of a dispute arising as to whether the 
executive authority of the Federation is exercisable ina 
State with respect to any matter or as to the extent to 
which it is exercisable, the question may be referred to the 
Federal Court at, the instance either of the Federal Govern- 
ment or of the Ruler concerned. 

. This leads us to the question of the’judicial authority 
“of the Indian Federation. There are at present different 
gradations of jurisdictional power possessed and exercised 
by the Indian States. There are States whose jurisdic- 
tional authority is restricted in respect of offences. For 
instance, the sanad conferring full criminal jurisdiction 
on the Maharajah of Panna expressly provides that in 
respect of capital offences the sentences of death passed 
by the tribunals of the Panna State shall -be subject to 
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confirmation by the representative of the British Govern- 
ment. There are other States whose judicial authority 
is restricted in respect of persons. For instance, the 
jurisdiction over the feudatories of the State of Kolhapur 
has been expressly reserved to the British Government. 
There are States whose jurisdictional authority is restricted 
both in respect of persons and of offences. Nevertheless, 
the vas majority of the States enjoy and exercise plenary 
jurisdiction over all persons and in respect of all offences 
committed within their territories. 

| The result of the accession of the States will be that 
they will for the first time come under the control of a 
judicial tribunal not subordinate to their authority. The 
Federal Court, which represents the judicial authority 
of the Federation, will have jurisdiction in regard to the 
States in two different classes of cases. In the first place, 
any dispute arising between the Federation and a State, 
or between a State and a Province, or between one State 
and another will be subject to the original jurisdiction of 
the Federal Court. Secondly, under S. 207 of the Govern- 
ment of India Act an appeal shall lie to the Federal Court 
from a High Court in a Federated State on the ground 
that a question of law pertaining to the interpretation of 
the Act or of an Order in Council made under the Act 
or the extent of the legislative or executive authority of 
the Federation, or an agreement in relation to the adminis- 
tration of federal laws, has been wrongly decided. It is 
further provided that an appeal under this section shall be 
by way of special case to be stated for the opinion of the 
Federal Court by the High Court, and the Federal Court 
May require a case to be so stated. These provisions 
clearly constitute an express recognition of the sovereignty 
of the States. It is also provided that all authorities, civil 
and judicial, throughout the Federation, shall act in aid 
of the Federal Court. 


Another important consequence of the accession of 
the States will be the transformation of the character of 
the allegiance of their subjects. At present the subjects 
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of the States owe exclusive obedience to their Rulers when 
within their territories. On the accession of the States. 
their status will not be altered, but they will at the same 
time owe obedience within the States to the Federal 
Constitution and to all Federal laws which have been 
accepted as such by the Rulers of the States. In other 
words, their allegiance will be divided under the new 
Constitution. They will, on the one hand, owe ob¢dience- 
to their Rulers and the laws of their States. On the other 
hand, they will equally owe obedience to all laws enacted 
by the Federal Legislature in respect of subjects which 
have been accepted as federal by the Rulers of their 
States. 

An interesting and important problem pertaining to 
the accession of the States is the question of the right of 
secession. It has been contended that this right is an 
extreme manifestation of sovereignty, and is in conse- 
quence diametrically opposed to the fundamental basis of a 
Federal system. Le Fur, for instance, argues that “a 
non-sovereign collectivity, province or member of a 
Federal State, cannot, it is evident, of its own will 
separate itself from a sovereign State of which it forms 
part.” 1 This view is founded on the American doctrine: 
that a Federation is “ an indestructible union of indestruc-- 
tible States.” This is no doubt true of the majority of the 
Federal Constitutions which either expressly or implicitly 
negative the right of secession of the constituent units. 
It cannot, however, be legitimately contended that the 
right of secession is inconsistent with the meaning and 
significance of Federation. The Soviet Constitution, for 
instance, expressly confers this right on the component 
States of the Union. It recognises the sovereignty of 
each constituent State and its imprescriptible right to 
separate itself from-the Federal union of which it constitutes 
a part. Malitski asserts that this right of secession is. 
purely a theoretical formula which is incapable of effective- 
exercise.* This affirmation is erroneous and is in oppo- 


1. Le Fur, Etat federal es Confederation d Etats : Paris, 1896. 
2. Malitgki, Sovetskeia Konstitoutsia : Kharkov, U. S. S. R., 1925. 
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sition to facts, since the decision and acts of the Soviet 
authorities have always conformed to the principle of the 
secession of the States. It has been argued by Touroubiner 
that “the right of secession, reserved to the Republics 
eof the Union, is perfectly real. They have enjoyed the 
right in the past, and they will enjoy it in the future.’ 
Another theory which has been advanced to explain this 
provision of the Soviet Constitution is that although the 
right of secession of each member-State of the Union is a 
real and practical factor, the right is in abeyance as long 
as the constituent units continue to be a part of the Union. 
Tt does not take an actual and effective form till a member 
of the Union decides to exercise it. Whatever view be 
taken of the right which has been conferred on the members 
of the Soviet Union, it cannot for a moment be urged that 
it affects the fundamental basis of the Soviet Federation. 

A careful examination of S. 6 of the Government of 
India Act, 1935, would indicate that this right of secession 
might arise in favour of the States under certain circum- 
stances. S.6 expressly provides that amendments of certain 
provisions of the Federation Act may be made without 
affecting the validity of the accession of the State. It 
follows therefore that amendments of other provisions of 
the Act could not be made without affecting the accession 
of the States. If such amendments were carried out, the 
Instruments of Accession of the Federated States may be 
considered as null and void by the States, and they would 
be entitled to withdraw from the Federation. This view 
is confirmed by the following statement made by the 
Attorney-General in the House of Commons on 23rd May, 
1935: “any amendment of a protected provision will 
give a State the right to reconsider its position, because 
the Instrument of Accession was made upon a certain 
basis and an amendment or alteration of a protected. 
provision has changed that basis.” 





1. Tomouhbiner, Otcherki gesoudarstcexmoge oustroisiva, U. S. S. R., Moscow, 
1995. z 


LAKSMIDHARA AND THE KRTYA-KALPATARU 


BY å ° 


Rao Bawapur K. V. RANGASWAMI ATYANGAR 


In modern treatises on Hindu Law sufficient justice is 
rarely done to the importance of the great Digest (Nibandha) 
in the evolution of Hindu Social and Legal Institutions.1 This 
is largely due to the circumstance that attention has been almost 
entirely monopolised by the great commentaries (bDhdsydh) like 
those of Viśvarūpa, Vijfianeévara, and Apararka on Yājña- 
valkya, and Medhatithi, Govindaraja and others on Manu. The 
‘reputation of the Mitakgard of Vijfiane$vara has thrown into 
the shadow that of the digests, which were either anterior 
to or nearly contemporary with it. It is true that the digests 
of Srikara and Bhoja, to which the Mitaksard refers, have long 
been lost, but enquiry might well have been made for a work 
like the Krtya-Kalpatarw, which has been quoted with frequency 
and respect by digests from the middle of the twelfth century 
onwards. It is noteworthy that even a specialist like J. Jolly, who 
discussed the value of the digest-literature nearly sixty years ago, 
failed to do full justice to it. While he contended that “it may 
be confidently asserted that the supreme Rulers of Indian States 
in all parts of the Peninsula have always taken an active interest 
in the composition of Law-Digests and Commentaries, and this 
fact must needs raise a strong presumption in favour of the 
practical nature of these works”, he conceded that it was “out 
of the question to compare them in any way to the law-codes of 
modern Europe”. He regarded the Digest as analogous to 
European treatises which are cited in legal decisions, and as 





L “They did their work so well that their Commentaries and Digests 
have, in effect, superseded the Smritis, at any rate ia avery large measure”. 
(Mayne’s Hindu Law, 10th edition, 1938, p. 42.) Even Mr. P. V. Kane lumps 
the commentaries and digests together ın one section tis., 57. pp. 246-247, 
History of Dharma-Sasira. ; 

2. History of Hindu Law (Tagore Law Lectures, 1883) 1885, 
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merely containing statements of law which their Hindu readers 
would know how far to apply or not in the actual conditions of 
the prevalent customary law. Jolly’s own references to the 
digest-literature in his earlier work are to comparatively late 
digests like those of Hemadri, Dalapati, and ‘odarmal. 
Lakgmīdhara’s work was unknown to him. If he had had access 
to it, he would have seen its unique value and cited it as a 
prominent instance of a digest of law, whose binding authority, 
on the kingdom fon which it was composed, must have been un- 
questioned, in view of the rank and position of its author and 
of the royal mandate which wag responsible for its composition. ` 
Even in 1896, when he wrote his later treatise! he had no 
adequate perception of the importance of this digest though he 
named it. He was obviously unfamiliar, even in 1928, with the 
contents of those parts of it which he described in the 
English version of his Hinds Law and Custom®. Virtually 
little was known of Laksmidhara till 1916, when Rai Bahadur 
Monmohan Chakravarti included a short note on the Kalpataru 
at the end of an article on the contributions to the history of 
Smriti in Bengal and Mithila8. Chakravarti actually handled 
manuscripts of four sections of the Kalpataru preserved in 
the library of the Royal Asiatic Society of Bengal. It was 
left to Mr. P. V. Kane to collect the available information on 
this digest and present it in the light of his own inspection of 
manuscripts of three sections, namely, Rdjadharmakdnda, 
Vyavahdra-kanda and Dand-kdngat. He had no access to the 
remaining parts though he was aware that Dr. P. Peterson 
had noted, as early as 1882, the existence of manuscripts of 
twelve out of its fourteen sections in the library of His Highness 
the Maharana of Udaipur.5 Peterson’s interests and knowledge 
did not extend to Dharmafasira. He contented himself with 
quoting only the first quarters of the invocatory verses prefixed 
to each of the kdmdas and their colophons. His unfamiliarity 
with the sibandha literature made him cite the work, in spite of 
the explicit statement in the colophons, as Kytya-ratndkara, 
which is the distinctive titleof a section of a similar digest 

1. Recht und Sitte, Strasburg, 1896. 

2. Ed. Bata Krishna Ghosh, Calcutta, 1928. 

2. J.A.S.B., 1916. pp. 311—375. 

4. History of Dkarmafasira, Vol. L. 1930, pp. 315—318. 

5 Report om the Search for MSS. in the Bombay Circle, 1883, pp. 108— 
111. 
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composed by Candegvara, in imitation of the Kalpataru! early 
in the fourteenth century. 

The printing of some of the later nibandhas,. which have 
laid the Kalpataru under liberal contribution, and the examina- 
tion of manuscripts of unpublished digests, which have cited the 
Kalpataru freely, now make it possible to understand the 
reason for the great reputation which it formerly enjoyed, and 
the extent of its influence. Monmohan Chakravarti showed that 
the influence of the Kalpataru was traceable not onlyeon the 
later writings of the Bengal and Mithila ‘schools of Hindu Law 
but over all the chief legal writersin North India and the Dakhan. 
In Bengal, Aniruddha (c. 1160 A. D.) was the earliest to quote 
the Kalpataru as an authority, and Ballalasena, (c. 1165 A. D:) 
who was nearly contemporary with Lakgmidhara appears to have 
been influenced by him. Siilapani (c. 1400 A.D.), Srinatha (c. 
1500 A.D.) and Raghunandana (c. 1490-1570 A.D.) in Bengal, 
Sridatta (c. 1245 A.D.), CandeSvara (c. 1300-1360 A.D.), 
Vacaspati Miśra (c. 1450 A.D.) and Rudradhara (c. 1360- 
1400 A.D.) in Mithila,’ Harinātha (c. 1350 A.D.), Sridhara 
{c. 1150 A.D.) ViSveSvara Bhattéa, Madanapala (c. 1360- 
1390 A.D.) and the Madanaraina (c. 1425 A.D.) in North 
India, Hemadri (c. 1260 A.D.) .and Prataparudra-deva 
(ce. 1497-1539 A.D.) in the Dakhan are among those who 
made extensive use of Laksmidhara’s digest in composing 
their own works, Along with references to Lakgmidhara 
and his digest in terms of deep veneration, we find in many 
later works, e.g., those of Hemadri and Candeévara, the 
reproduction wholesale of pages after pages of the Kalpataru. 
In fact, owing to this method of appropriation practised by the 
later digest-writers, almost the whole of certain sections of the 
Kalpataru can now be detected in some later digests. This is 
prominently the case with the Viramitrodaya of Mitra Miésra3, 
the one work which, in its range and size, if not in its quality, 
excels the Kalpataru. This curious system of wholesale 
borrowing was probably deliberate and designed with the 
purpose of making a later digest supersede an earlier. It might 
partially account for the almost total disappearance of some of 


1. Printed in 1926 in Bibliotheca Indica. : 

2. Composed between 1610 and 1640 A. D. under the patronage of Bir 
Singh of Orchha, the favourite of Jahangir. Twenty-two sections of it are 
known, and half the number has been printed at Benares, (1906—1939). 
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the great digests of the earlier epoch!. In the later digests the 
self-conscious manner in which the views of Laksmidhara are 
‘quoted would suggest not merely the great value attached to his 
pronouncements but the merit of citations from a writer 
whose work had become scarce. It may be noted, as an illust- 
eration, that the Sarasvatf-vildsa of Prataparudra-deva has a 
whole chapter (paras 627 to 773 in the edition of Foulkes) 
summarising the views of Lakşmīdhara ọn the division of 
inheritance (ddyabhiga)®. Not less noteworthy is Pratapa- 
rudra’s reference to the author of the Kalpataru as Bhagavan 
Laksmidhara, giving him the rank of an dcdrya or sage. 


The influence of Laksmidhara did not penetrate to South 
India. He is not referred to by South Indian digest-writers 
like Varadaraja, the author of Vyavahdra-nirnaya’, Devanna 
Bhatta and Madhavaéarya, very probably because they had no 
access to the Kalpataru. The circumstance that Benares, in 
which Lakgmidhara probably lived and wrote, was repeatedly 
sacked by the Muhammadan invaders within a- few years of 
Lakgmidhara’s death, and the whole area was thoroughly 
ravaged, will account for the almost total disappearance of 
manuscripts of Kytya-kalpataru, and the impossibility of the 
extension of its doctrines, in the following centuries, to an area 
so remote as South India. 


Before proceeding to describe Laksmidhara’s work, a brief 
reference may be made to the place of the Digest (Nibandha) 
in the evolution of Hindu Law. Our social instituiions have, 
in a correct perspective, to be viewed neither as mere instru- 
ments nor as mere ends. While they serve initial and interme- 
diate ends they cannot lead to the ultimate end. They help our 


1. “As better and more compact digests came to be composed in later 
times, the Kalpataru fell more and more into obscurity. It is for this reason 
that Mas. of the work are rare” (Kane, op. cit.. p. 318). It cannot be said 
that later digests like the Ratndkara, Madonoddyota and Viromitrodaya are 
“better and more compact” than the Kalpataru. 


2. Paras 627—773 in T. Foulkes, “Hindu Law of Inheritance according 
to the Sarasvati-vildsa,”’ 1881; and pp. 421—430 in the Mysore edition of 
Sarasvdhi-vildsa, 1927. f 

3. This work is about to be published by me. Varadaräja probably 
lived before Madhavdcdrya. 

4. In 1194 Benares was sacked on the defeat and death of Jayacandra, 
and over a thousand of its temples were destroyed. (Briggs, Ferishiah, I, 
p- 179; Elliot, History of India, Il, p. 223.) 
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progress to the goal and furnish the means to the self-discipline 
without which our advance to the goal vis., Moksa, will be 
impossible. In aschemeofan almost endless chain of rebirth 
(Samsdra), and in man’s advance towards the goal which is to 
end re-birth, he is helped or retarded by his own actions 
(karma). The eternal (sandtana) institutions and ideals of 
life are designed to help the realisation of this end. The value 
of incarnating as a human being lies in the opportunity fur- 
nished by a regulated life to break the chain of samsāra. 
Man is enabled to attain the end not bydlying from the world 
but by living in the family and by his being part ‘and parcel of 
society. The responsibility for*the advance towards the goal 
lies individually on every human being and collectively on 
society, as represented by those appointed as the guardians of the 
eternal social order (Varndframa-dharma). The social classes 
(var#dh) are interdependent. So are human aims (purusdrthah). 
Institutions arise from the desire for well-being (Artha and 
Kama) and they are sustained and directed by duty ( Dharma) 
towards emancipation (Moksa). As a measure of discipline 
and training, and for the attainment of the goal, life is divided 
into stages marked by ‘resting places’ (Aframah). The march 
from stage to stage is progressive, and the four dframas, like 
the four varnas, are all of equal importance and they are also 
cuterdependent. Society, as represented by the King, has a res- 
ponsibility as well as an interest in the due maintenance of the 
social order, which is itself part of a scheme which runs behind 
and beyond the short span of human life. The principles regulating 
life are embodied in concepts of duty (Dharma) ranging from 
the widest and the most general to the narrowest and personal 
The fundamental purpose of education and training is to incul- 
cate the lessons of duty (Dharma). The science of duty 
(DharmaSfastra) is the science of lifet. 


From these conceptions sprang a belief in the paramount 
value of Dharmafasira. Its principles were taught in the 
schools, and were taught orally. ‘To fix the teaching in the 
memory mnemonic devices were adopted. The lessons were 
strung on a series of aphorisms (s#irdmt). As the content of 
Dharma is the same for every one, and is immutable, a funda- 





1. Ideveloped the ideas in 1934 in my Calcutta University Lectures. 
Consult a lucid statement of the Hindu view of life and social institutions 
in chapters I and II of P. H. Valavalkar’s Hindu Social Institutions, 1939. 
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mental unity must exist in the teachings of all scbools. 
But, the schools may vary mnemonic devices, and the adjust- 
ment of stress on different aspects of Dharma, according to the 
needs of particular persons or occasions. This leads to apparent 
differences of doctrine in the manuals made up of sätras or 
easily remembered verses composed by different schools. When 
such differences become numerous or acute, through the multipli- 
cation of Dharma-sairas, the need for reconciliation, 
comprehension and simplification, for the benefit of 
persons who cannot depend entirely upon oral tradition 
and memory, leads to the composition of comprehensive 
works (samhitah) which collect the teachings of the 
sütras, add the explanatory matter orally given by teachers, 
and present them in orderly treatises, like the Manu-smrti or 
Manu-samhita. As social life becomes varied and complex, 
and oral expositions of the Samsitds on Dharma are found 
insufficient for the preservation and promulgation of the princi- 
ples of Dharma, commentaries (bhasydh) on the SamAitas come 
to be written. There is always present the hypothesis that 
Dharma is comprehensive, complete, consistent and suited 
to all possible situations and changes in human life. Apparent 
conflict in the works on Dharmaśsāstra can be resolved by the 
application of rational principles of interpretation (Mimdmsd), 
which will reveal the underlying consistency. Commentators 
specialize in the resolution of such ‘contradictions’ and 
commentaries come to contain not merely verbal explana- 
tions but discussions of fundamental principles and their 
re-enunciation. A great commentator like Asahaya or 
Medhatithi or VijfianeSvara selects a well-known SamAtid on 
Dharma like that of Manu or YAjilavalkya and while profess- 
ing only to interpret his text he actually proceeds to sum- 
marize the teachings on Dharma$dstra in its entirety, and to in- 
dulge in elaborate comments in which, by refined and intricate 
reasoning, reconciliation is sought to be effected between appa- 
rently conflicting authorities and the opposition between Dharma 
and recognised usage(dcdra).As such commentaries are specially 
intended for the benefit of the scholar and legist, a simpler . 





1. “The authors of the Commentaries and Digests assume that the 
smprtis constitute a single body of law, one part of which supplements the 
other, and every part of which, if properly understood, is capable of being 
reconciled with the others.” (Mayne’s Hindu Law, 10th edition, 1938). 
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codified form of Dharma is needed for the benefit of the less 
advanced students. The need is met by verse-summaries of 
Dharma (Dharme-samgrahah) ın which along with the principles 
enunciated, differentiated and reconciled, the names of the sages 
responsible for specific views are also given!. Such a work was 
composed by Medhatithi and is now lost. To this class belong the 
versified summaries of the principles of Dharma as laid down 
by the twenty-four (Catur-vimfati-mata) or thirty-six (Jat- 
trimfat-mata) exponents of tradition (smrtikdrah)®. 

The elaboration of devices for “the conservation and 
diffusion of Dharmasdsira dags not stop even here. The 
King, as the leader of society, has as his personal responsibility 
(Rajadharma) the obligation firstly to understand himself cor- 
rectly the principles of Dharma which should regulate the 
conduct of every one in the kingdom, and secondly to see that 
those who administer the kingdom, as well as those for whose 
benefit they administer Dharma, have a clear view of their res- 
pective duties’. The device chosen for realizing this object is 
the Nsbandha or the Digesi#. A conscientious king, so educates 
himself to a mastery of Dharmasdstra that he can himself 
expound Dharma in a commentary or digest. So acted 
Apararka, who composed (c. 1125 A.D.) a famous commen- 
tary on Ydjaavalkyd-Smyit and Bhoja DhareSvara, who com- 
posed a digest a century earlier5. Other kings, not so gifted, 
would commission a learned Minister to compose the digest.6 
The founder of a dynasty, whose rise to supremacy is recent, or 
whose pretensions to the throne or to Ksatriya lineage are dis- 
putable, would try to show his zeal for upholding Dharma by 
arranging for the composition of a digest.7 An ambitious 
prince will now and then try to make up for his relative 





1. Cf. asa type of the class the now lost Smrtisangraha, which is fre- 
quently cited by the Mutakgora, Apararka and Smerncensets (Kane, pp. 239— 
242). 

Kane, op. cit., pp. 223—225 and pp. 237—238. 

See my lectures on Rdjadharma (Adyar) passim. 

. Kane, ap. cit., p. 247. 

Kane, pp. 275-279 (Bhoja) and 323-334 (Aparirka). 

The Mitéksard, which is virtually a digest, was obviously commis- 
sioned by the Cilukya emperor Vikramaditya VI, as may be seen from its 
concluding verses, 

7. ef., Candradeva of Kanauj or Bukka I of Vijayanagara. 
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inferiority in the scale of rulers by undertaking the provision of 
a digest comparable with those undertaken by rulers of 
the first rank!, In the days in which Hindu society appeared 
to be threatened with dissolution, owing to the onslaught of 
enemies of alien race and faith, there was a special inducement 
to the zealous in the Hindu fold, to re-state in new digests the 
principles of Dharmaśđstra. These conclusions follow from 
even a cursory perusal of the history of Dkarmafdstra. The 
Niband&es of Ballalasena (Sdgara) of Candeévara (Ratndkara), 
Madanasimha (Uddyota), Dalapatı (Nrsimhaprasdda), 
Prataparudra, Mitra Miśra ,.(Vtramitrodaya), Anantadeva 
(Kaustubha) and Nilakantha (Maygkha) illustrate the dicta. 
A great ruler of a new dynasty goes further. He gets a great 
Brahman to function as his Chief Minister, entrusts to him the 
organisation of a Hindu Literary and Religious Revival as 
well as the composition of a first-class digest of Dharmafastra. 
To this aspiration we owe the monumental digest of Hemadri, 
composed when he held the office of the Minister under 
Mahadeva, the Yadava King of Devagiri. Madhavacarya’s 
Bhasya on Pardfarasmrti, and VijiianaeSvara’s Mitdksard, 
whose concluding verses glorify the Calukya king Vikramaditya 
VI. The work of Dalapati and of Akbar’s Revenue Minister 
Todarmal (Saukhya)® reflect the tolerance of Musulman 
Rulers, who commissioned digests of DAarmafdstra for the 
benefit af their Hindu subjects. 

Among such works, Kritya-Kalpataru stands pre-eminent. 
Its author Bhatta Laksmidhara describes himself as the Chief 
Minister for Peace and War (Makd-sdndhi-vigrahika) of 
Mahfarajadhiraja Govinda-candra-deva, and as the son of Bhatta 
Hrdayadhara, who had held the same office. In the brief 
introductory verses prefixed to each of the sections of his digest, 
he bases his claim to deal with the matters comprised in the 
section, on his possession - of the appropriate qualities, 
his adhikdra for undertaking to write on it. Thus, he claims 
to have been trained in the austere school of brahmacarya before 
he became a householder (grhastha), and devoted himself to 
the vedic studies and ritual prescribed for Brahmans. He had 


1. eg- Madanasimha, Bhagavanta of Bharehba, Birsingh of Orchha, Baz 
Behadur-Candra of Kumaon etc. 

2. Kane, pp- 421—423. The seven SawkAyus of his digest are collec- 
tively known as 7 odardnanda. 
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performed the prescribed daily baths and yaj#as, and omitted 
the timely performance of no rite prescribed for a frotriya!. With 
piety, he had propitiated his ancestors (pitrgana) by the due 
performance of frdddhas. He had ‘purified the earth’ by the 
excavation of tanks, the planting of trees, and the foundation of 
villages given’ as gifts to learned Brahmans, and otherwise 
illustrated in his own life the duty to make gifts (ddna). The 
resthouses, which he had constructed on the routes leading to 
holy places(tirtha) were crowded with the devout pilgyjms who 
had undertaken the toilsome journeys t6 wash away their sins. 
By his performance of expiatory rites he had become a luminary 
of Dharma, by whose light the world guided itself. It was 
owing to his wise counsel that King Govindacandra trod the 
path of righteousness, and attained supremacy over many kings. 
By his mastery of the different branches of learning, by his 
eloquence, and by his trained intellect, he had attained the 
capacity to expound, as a judge, the intricacies of law in such 
a manner as to win the spontaneous admiration of the learned 
men who crowded his Court. When, as Chief Minister, he 
undertook ‘the yajfia (sacrifice) of the protection of the world 
(vifva-pdlana),’ the virtuous subjects (sédhavah) attained pros- 
perity (puşti) and calmness of mind (Santi). By his own 
studies in philosophy and astra he had attained an unmatched 
capacity to expound them in such a way as to help the good 
to overcome the darkness of delusion (mdydtamak) and achieve 
the happiness of ultimate release from re-birth (Mok a). 
Stripped of poetical imagery, the descriptive verses 
in which the qualities of the author are described, amount 
to this. Laksmidhara was by birth a learned Srotriya whose 
family had attained to the dignity of being termed Bha}fas. He 
was born and lived in affluence. The position of Chief Minister, 
which he came to occupy, had been held previously by his 
father. Apparently, the Gahadwala dynasty, to which his 


1. Y&jgavalkya (I, III) distinguishes between Sroiriya and vedapdragah. 
The Mitdkyard explains the distinction: One who has studied one Sakhd 
of the Veda thoroughly is a Sroiriya, and one who can teach one Sdkhdisa 
vedapdragah, This follows Bhaudhdyana: ‘ekim Sakham aditya Srotriyo 
bhavati,” Apastamba would make the successive mastery of the Vedas 
one by one the test: dharmena vedinam ca ekaikamaditya Srotriyo 
bhavati”. Tarkavacaspati, following Bhavabhiiti (Mdlatimddheva, I, 5) 
makes äcära (gadkarmanirato nityam) the test. V.N. Mandlik follows Apas- 
tamba, but musquotes Vijninegvara’s definition of vedapdragh (Trn. of 
Yajfiavalkya, p. 176 n) 


GOLDEN JUBILEE NUMBER 157 


master Govindacandra belonged, acted on the ancient precept 
that kings should employ only those whose ancestors had shown 
marked fidelity to the kingdom!. The inscriptions of the 
dynasty show that this principle was followed in other appoint- 
ments also. For example, a considerable number of copper- 
pħte grants discovered at Kamauli (now in the Lucknow 
Museum) show that the office of Chief Priest (Mahdpurohita) 
at Benares was hereditary in the family of Diksita JaguSarman, 
to whon? most of the grants were made?. Either as Chief 
Minister or previously as Chief Justice, Lakgmidhara had 
proved an efficient administrator. By his prowess he had 
reduced the King’s enemies to beggary? and misery.8 He had 
made extensive benefactions as ordained by the Sdstras which 
he expounded. His claim to many-sided learning is fully borne 
out by his Digest which not only displays a mastery of Purana 
and Smrti, as pointed by Mr. Kane, but shows that he was a 
great Yimdmsaka and was profoundly learned in the Vedat. 
The bounds of his knowledge cannot be inferred merely from 
his quotations. True to the convention that a Dharma-Nibandha 
should rely on no authority which was not Sastraic, Lakgmidhara 
confines his quotations to frawta and smärta literature, the great 
epics (itihdsa) and purdna, and he refers occasionally to the 
views of previous writers on Dharma5. Even without his ex- 
plicit references to Kumdrila (as Bhatfapdda) and Sabara- 
svamin, his proficiency in Purva-Mimdmsa, so necessary for 
the study, understanding and exposition of DharmaSdstra, is 
evident throughout his work. His interpretations of philoso- 
phical passages from the Upanisads and the Bhagavad-Gtid as 
well as tbe Veddnia-Stira inthe Moksa-kanda, show his con- 





1. Sa mantrinah prakurvita präjñan manlin sthirdn fuctn (Y4]favalkya, 
J, 312). 

2 See the Kamauli plate of Vijayacandra and the Yuvaraja Jayacandra 
Samvat, 1224 (Eptg. Ind. IV, pp. 118 ft). 

3. See this verse introducing the Brahmacari-Kanda: S 
Vibrāntāh, vimukhah, keatendriya-mukbah, ksmatalpanidrajavo, 
Bhiksavyttijusastvacd paricitah, kaupioa m&trimbarah, 

Nitib kalavagena yasya ripavah tad-brahmacaryam param, 
Kinde sa prathamāśrame prathamatah prastanti Lakgmidbarah. 

4. Mr. P.V. Kane’s statement that the Kalpataru ‘‘generally quotes only 
the Smrti writers, the epics and the pxrdgas” (op.cit, p. 317) overlooks his 
many Vedic citations. 

5. Later. writers were not so scrupulous. Thus, Nilakantha cites 
Cigakya and Kimandaka in his Nit-moyikha. 
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versancy with the older commentaries. In the notes, which I 
am appending to my edition of the Moksa-kdnda, I am giving 
passages from the commentaries of Sahkara and Ramianuja, 
which he perhaps had in mind when he gave his own interpre- 
tations of important texts. On only two occasions does he cite 
a lay authority. In the Sdnit-kdnda he quotes Varabamthird; 
and in Natyatakdla-kdnda be quotes an unnamed work on 
astrology (Jyotts-§dstra). Unlike the authors of later digests, 
who crowd their pages with indiscriminate citations, Lak#midhara 
displays considerable restraint in quotation, and discriminates 
between the available authorities, using only those whose authen- 
ticity or authority was indisputable. It is noteworthy that 
among the eighteen major Psrdnas, he lays under contribution 
only twelve, rejecting the other six. The Purdnas he has not 
quoted are Visnu-Dharmotiara, Bhagavata, Agneya, Brahma- 
vaivarta, Karma, Näāradīya, and Gdruga. These were all known 
to Al-biruni, who wrote a century before Lakgmidhara. The 
rejection of Visnu-Dharmottara (which Hemadri and Mitra- 
migra freely use) shows that, in his view, it was not an 
authentic portion of the Vaisnava-purdna, He quotes extensively 
from five Upa-purénas namely the Nrsimha, Aditya, Devi, 
Kdlikd and Nandi. No copy of the last named «pa-purana is 
now traceable. The published Saura-purdna does not contain 
any of the passages cited by LaksmIdhara from the Aditya- 
Pyrdga. The two must be different. It may be noted that the 
Matsya-Purdna (53,60) mentions only four spa-purdnas 
namely the Ndrastmha, Nandi, Sdmba and Aditya. The 
Karma-purdna gives a list of «pa-purdnas, which omits the 
purdnas named after Nandi and Devi (I, 1, 17-20). The cita- 
tion of spa-purdnas side by side with mdAd-purdnas, as equally 
valid authorities shows that in Lakgmidhara’s view, or in his 
day, the former were not regarded as in any way inferior to 
the latter.4 


Certain ancient smrti writers, whose works are now eet 
are referred to by Laksmidhara. They are Bhaguri, Bhartr- 





I. Ballala-sena (c. 1069 A.D.) was almost as critical in his citation of 
Puragic literature. Devipurd#a, which he rejects as unorthodox, is much 
relied on by the Kalpataru which citesit asan authority. See the extracts 
from Ddsasigora on pp. 337-343 of my edition of the Ddnakdsda of the 
Kalpatorw. The equal validity of the two classes of Purinas is the thesis of 
Dr. R. C. Hazra (Annals of the Bhandharkar Oriental Reseorch Institute, 
1940, pp. 38—62.) ‘ 

Ld 
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yajña (who is quoted by the earlier Medhatithi), Jayasvami 
(who is once mentioned by Raghunandana), Madhavasvami, 
and an unknown writer named Utathyatanaya.1 When these 
writers are cited by writers later than Laksmidhara, ‘they clearly 
do so without a personal knowledge of the authors quoted, and 
appear to borrow the references second-hand from the Kalpataru. - 
Laksmidhara naturally respects the authority of Medhatithi, 
who is quoted in three kandas, as well as of Viśvarūpa, the 
earliest °extant commegtator on Y4Ajfiavalkya. He knows a 
Harita-Bhagyakara, from whom Hemadri has quoted a passage, 
to which Mr. Kane has drawn aattention, but it occurs in the 
Sraddha Kanda of the Kalpataru, from which Hemadri obvi- 
ously took it without acknowledgment.2 His scrupulous 
honesty compels him to refer to the views of six earlier 
Nibhandas, which are now totally lost to us: Mahkérnava, 
Prakafa, Périjata, Kdmadhenu, Mala and a work of 
Halayudha. who appears to be different from the author of 
Brahmana-sarvasves. 


Govifidacandra’s inscriptions run for mearly half a century 
from 1104 ALD. to 1154 A.D. His grand-father Candradeva, 
who is said to have conquered Kanauj5, and who is described 
as “the protector of holy places of Kasi, Kugika, Uttarakosala, 
and the city of Indra”, claims to have been an ardent and gene- 
rous patron of Brahmans.: Numerous land grants are to his 
credit. In one case, a grant of his grand-father is to 500 
Brahmans’. Madanapala, (c. 1090 A.D.) the son and successor 
of Candradeva and the father of Govindacandra, does not 
appear to have taken any active part in the government of his 
kingdom. His grants are made in his name either by his son 
Govindacandra as Yuvaraja or by one of his queens. Such a 
grant, made in 1105 A.D, states explicitly that it was sanctioned 
by Govindacandra’s mother.? She was probably Regent, and it 





1. Smerticandrikd cites a Utathya ay the author of a Smrti. For four 
of the above writers See Kane, passim. Manu mentions a Utathyatanaya, 
GII. 16). 

2 Kane, op. cH., p 71. 

3. Kane, op. cit. pp. 293—301 and 306—309, 

4. R.S. Triptthi, History of Kanauj, 1937, pp. 386—7, and Catalogne of 
Inscriptions tn the Lucknow Museum, 1915, pp. 10—29. 

5. Ind. Ant., XVIII, p. 18 

6. Lucknow Catalogue, op. cit..p.9 and Epig. Ind. XIV, p. 192 (Cand- 
rāvałi plates of Candradeva, 1096 A.D. 

7. Lucknow Catalogue, p. 10, and Trip&thi, of. ctf. p. 305. 

a 
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is not unlikely that Madanapala was a prisoner at that time in 
the hands of the Musulmans. An inscription of Govindacandra 
(1109 A.D.) states that he inflicted repeated defeats on the 
Muhammadan Amir (Hammira).1 The Sarnath inscription 
states that he was Visnu Himself incarnated to protect Benares 
from the wicked Turugka?. The references in these inscrip- 
tions are apparently to the expedition which King Māsud 
Ill of Ghāmi (1098-1115 A.D) sent against “ the capital 
of Hind, the Kaaba of the Shamjns and Kibla*of the 
Infidels’. The ruler of Kanauj is stated by the Muham- 
madan historian to. have :uffered serious reverses, and to 
have been “compelled to ransom.his person by a large sum of 
money’, Govindacandra turned the tables against the Muham- 
madans and drove them beyond the aonfines of the kingdom of 
Kanauj. He appears to have extended his dominions into 
Magadha and to have fought a successful campaign against the 
ruler of DaSarna. The Gagaha plate claims that he (1142 A.D.) 
captured the elephants of nine kings and made himself the leading 
monarch in Jambu-dvipa.t According to the Rdjatarangint 
(VIII, 245) he entered into friendship with Jayasithha of 
Kāşmīr (1128-1149 A.D.) and deputed a scholar na ned Suhala 
to attend a parigad convened by the Kagmirian Minister Alan- 
kāra (Srikanthdcarité, XXV, 102). Govindacandra entered into 
diplomatic relations with Siddbaraja-Jayasimha of Gujarat’ and 
with his powerful contemporary Kulottunga-Cola, (1070-1120 
A.D.)& These alliances would suggest some tension of feeling 
between Govindacandra and Vikramaditya VI (1076 A.D. 1125 
ALD.) the powerful ruler of the Dakhan. The opening verses 





1. Ind. Ant. XVIII, pp. 16—18. It does not mention its approval by any 
one else. 

2. ‘Epig. Ind. IX, pp. 324—27. Varapasim ipana tes aie eko 
dustit-Turugka-subhatad-avitum Harena, ukto Harih sa punaratra babhiva 
tasmiad Govindacandra 1tl prantebiadhansh: 

3 ‘Tripathi, op. cit, p- 318. 

4, Epig.iad, XIII, p.218. The same claim is made in earlier grants 
eg. Maner copper-plate of 1125-26 A.D. J.B.O.R.S., 1916, pp. 441-447. 

5. Prabandha-ciatamani, III, 121. Jayasimha, reigned from c. 1093 
to 1143 A.D. See 

6. An incomplete Gihadwila. inscription, dated in the 41at year of ` 
Kulottuaga, gives the Kanauj profasti “The increased emphasis on Sun- 
worship in the Cola country in Kulottufiga’s reign may be due to the close 
association with the Gahadwdlas, who were great worshippers of the Sun.” 
(K. A. Nilakantha Sastri, Coles, IL 1937, p. 40). x : 
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of the Kalpataru allude to the victorious campaign of Govinda- 
candra against the Muhammadans. A śloka introducing the 
Rdjadharma-kdnda justifies Laksmidhara’s title to expound 
Rajadharma by pointedly claiming that Govindacandra’s bene- 
volent rule and conquests of many kings were entirely due to the 
rherit of his advice as Minister (Tat-sarvam khalu yasya 
mantra-mahimascrryam sa Laksmidharak). In the introductory. 
verses of the Kalpataru, Laksmidhara claims that he made his 
King rele over ‘the Sea-girt earth’ (prithvim sddhayatah 
samudravasandm) and that by his resolute fighting myriads 
of his King’s enemies were destroyed. Such declarations, 
in a work written by the command of a powerful ruler like 
Govindacandra and certain to be perused by him, could not have 
been made by even a favourite Minister unless his services were 
of such an outstanding character that a public recital of them 
before the reigning king was allowable. The value of the 
restrained statements of his accomplishments and services, which 
Laksmidhara makes in the very brief introductions to the 
different parts of his Digest, consists in showing that he was 
not only a great and devout scholar of massive learning and 
subtle intellect, but that he was also a soldier, administrator 
and diplomatist, born and bred in an atmosphere of public affairs, 
In this respect, he should be ranked higher than even a great 
jurist like Vijfiane$vara, and only with scholar-statesmen like 
Madhavacharya or CandeSvara, or Canakya. 


The reference in the Kalpataru to Govindacandra’s 
victories over the Muhammadans occurs at the beginning of the 
first Kanga, while the allusion to his diplomatic succcsses and 
wise counsel to his king occurs at the beginning of the eleventh 
section of the Digest. It is therefore, tempting to surmise that 
Laksmidhara, as befits the son of a Prime Minister, was the 
trusted companion and friend of Govindacandra, when he was 
Yuvaraja in the life-time of his father Madanapala, and that 
the appointment of Laksmidhara both as Prime Minister and as 
the scholar deputed for the composition of a digest of 
Dharma, which might fitly usher in the glorious reign of an 
ambitious and pious ruler, who had already displayed the 
qualities of a successful soldier and skilled administrator in the 
troubled reign of his father, synchronized with the accession of 
Govindacandra. That the precepts which Laksmidhara put into 
the Kalpataru were actually, followed is evident from the inscrip- 

ar ; 
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tions of .Govindacandra as well as those of his two immediate 
predecessors and successors}. 

The: Gahadwalas sprang into eminence suddenly. They 
were so to speak parvenus®. A ruler of an old and well-establish- 
ed dynasty does not feel the urge, which one of a new dynasty 
does, to commemorate his entry into the ranks of powerful 
monarchs by some notable action that would capture contem- 
porary imagination and leave a permanent impress of his reign 
on history. Temples or monuments of brick or stone however 
nobly planned, cannot outlast a great contribution to letters or 
thought. It was in this belief that Govindacandra must have 
planned the compilation of a great digest of Dharma, at a time 
when there was a danger of its perishing, along with the Hindu 
kingdoms, before the onslaught of a ruthless and powerful 
enemy of an alien race and faith. It was in the same spirit 
that Bukka I of the newly founded kingdom of Vijayanagara 
ordered (ddifat) Madhavacarya to explain the meaning of the 
Veda (Veddrthasya-prakdSane) and to compose for the guidance 
of himself and his successors a monumental commentary on 
Pardfara-Smrti, the Dharma-Sdstra specially recommended for 
the Iron Age (Kali-Yuga). The addition of an elaborate 
treatise on Vyavahéra to this commentary by Madhavacarya, 
and his tacking it to the brief statement in the Smyit that ‘the 
king should protect his subjects and his kingdom through 
Dharma (Kguttriyastu prajd raksan ksitim dharmena pdlayet) is 
in harmony with the hypothesis that thé statements in a 
Smfit require to be supplemented and elucidated by traditional 
interpretations, so as to make good the many apparent omissions 
or gaps. 

Among digests, the Kalpataru occupies a unique position. 
Its author was a scholar-statesman. He was a critical and 
conscientious compiler, discriminating between his sources and 
scrupulous about the purity of his texts. The high reputation 

which the Kalpataru commanded in later times for its scholar- 
ship as well as its critical acumen may be illustrated. Thus, in 
discussing the value of his authorities, Mitra Misra (Virami- 
trodoya, Paribhäşä-prākāśa) justifies his recognition of a 





1. Tripathi, op. cita pp. 337—359. ; 
` 2. ` "The Gahadvalas emerge into the light of history so suddenly that it 


is difficult to`clear away the ana hengt over their oriu m Se al 
op. elt., p- 26); DEC r ; 


-~ ` ~ ` `“ 
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Smrtisangraka on the ground that it had been accepted 
(partgrhtiam) by the Kalpataru. It is curious that the work in 
question does not appear to be quoted anywhere in the 
Kalpataru. That, however, is immaterial for the argument; it 
was sufficient for Hindu legists to be told that the Kalpataru 
Had admitted the authority. Such a declaration shut the 
mouth of possible objectors. Any reading accepted by 
Laksmidhara, even if opposed to the texts available to later 
commenators and digest-makers, was never rejected. It was 
either accepted or explained away. Lakgmidhara’s skill lay in 
selecting the necessary texts and stringing them together. He 
interpolates a rare comment or interpretation. So much value 
was attached to his selective capacity and his occasional elucida- 
tion of a word or a passage here and there, that later writers 
invariably reproduced his citations as well as his annotations 
without altering a- syllable. Finality was held to attach to 
whatever he had written. 

In fwo other respects also the Kalpataru is unique. 
Firstly, it is distinguished by having been written in accordance 
with a well-conceived and logical plan. A digest must be true 
to the underlying principles of Hindu life. A cursory reading 

of even a comprehensive smrti like that of Manu or Yājfa- 
valkya will fail to disclose the background of Hindu life. 
Laksmidhara so planned his Ntbandha that it followed the 
natural sequence of life, in its different stages and activities, as 
laid down in the Sdstras. To a Hindu, life commences with 
conception and marches through the prescribed four stages or 
aframas to the final release (AMfoksa), which crowns a life 
properly lived. The Kalpataru is accordingly divided into 
fourteen books or kdndas, and each book is divided into 
chapters or parvas. At the beginning of each book, Laksmi- 
dhara recites the headings of the chapters as a declaration 
(prātijãā) of what he intends to set down -in that book. 
Each book follows its predecessor in a natural sequence which 
will be apparent even in a mere enumeration. They are 
grouped and were probably written in the following order :— 





1. This is his own claim: 
Ekarthesvekamekam, kvacit aparamapi-svikytam, kiryayogit, 
Nyastam vijfinam@lam, pracaratapi tyaktam-ajfidnamfilam ; 
Sistaih samyag-yrhitam vacanam-abhibitam, spastitam-ca ; 
asphutirthasi; 
Natraparo virodhah sphurati viracith tena tatra vyavasthā: 
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f 1. Brahmacãāri-kānda commences with Paribhäşā (defini- 
tions) and traces the duties of a boy up to the end of Brah- 
macarya. 

2. Grhastha-kdnda the duties of the householder, including 
the rites of marriage which precede the entry into the oie 
sthasrama. 

3. Naiyata-kdla or Ahnikd-kdnda on the daily ritual to 
be followed by a house-holder. 

4. Sradddha-kanda on the ceremonies to be done for pro- 
pitiating ancestors (piirs). 

5. Déana-Kandga on the religious gifts the making of which 
is an obligatton laid on grhasthas. 

6. Pratisthd-kdnda on the consecration of idols etc. 

7. 1Pajd-kanda, dealing with the ritual of worship. 

8. Tirtha-kanda on pilgrimages to sacred places. 

9. Vrata-kadnda dealing with the performances of the 
periodical vratas.2 

10. Suddht-kdnda on ‘purification. 

11. Rdjadharma-kanda dealing with the specific obliga- 
tions of princes. 

12. Vyavahdra-kénda on Civil law and procedure. 

13. Sdnti-kdnda on the propitiatory rites. 

14. Moksa-kdnda dealing with the steps necessary for 
salvation.’ 

Of the three debts (rnairaya) with which man is born and 
which he has to discharge in this life, the means of discharging 
the first, the debt to seers, are set out in the first känga, dealing 
with brahmacarya, that of discharging the second (piirrnam), 
the debt to ancestors in the second, third and fourth kdgdas. 





1. The subject of this section of which no Ms. had been known till I 
discovered one in 1939 in the Bhonsle Raj Library at Nagpur was correctly, 
surmised by M. M. Chakravarti (J.B. A.S. 1916, p. 359). 

2. M. M. Chakravarti op. cit, p. 359 wrote: “In the Malamdsa and 
Prdyafecitia taiivas, Raghunandana quotes a Prdyafectita-kanda-kalpataru, 
That Lakgmidhara wrote on Prdyafccitia is clear from the Proyafecitia- 
viveka of Silapani”. But, I dicovered vrats-kända at Nagpur, which fills 
the gap. The Asiatic Society in Calcutta has a fragment of a Präyasccitta- 
Kalpataru. 


3. Only gne other digest, vig., the Viramitrodaya dealt with Mokga. 
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dealing with grhastha-dharma, Gknika and Srdddha, and the 
third, the debt to the Gods, (devarnam) by the fifth, sixth, 
seventh, eighth and ninth kandas dealing with gifts, dedication, 
worship, pilgrimages vows, as ‘means of grace’ to attain the 
mental peace (Santi), which is preliminary to the final release 
(Moksa), and which form the subjects of the tenth and 
fourteenth kdndas. The eleventh and twelfth kandas deal with 
the civil environment in which a man has to live and function, 
and its°attunement to the needs of the progress to ultimate 
beatitude. 


No other digest has essayed so logical and so comprehensive 
a presentation of the revealed laws of life. When finished, the 
Kalpataru must have provided a complete and authoritative 
survey of Hindu Dharma made for the benefit of posterity. ‘It 
is tragic that so noble a work should have almost perished in 
the calamities attending the early Muhammadan conquests. 


The comprehensive range outlined for it, has made the 
complete Kalpataru a work of great volume, in spite of the 
obvious attempts by Laksmidhara at brevity. He not only, 
eschewed unnecessary comment, but in sections dealing with 
religious rites, he contented himself witha bare indication of 
the mantras to be used and the rituals to be followed, without 
giving in full the prayoga for the benefit of the officiating 
priests (purohita). The underlying assumption in the Kalpataru 
is that it will be used only by trained scholars, who could be 
trusted to understand it without commentary, and who would 
be able to act upon the briefest hints for selecting the appro- 
priate mantras or prayoga. The cumbersome growth of later 
digests, dealing with matters already dealt with by the 
Kalpataru, is largely due to the addition of material, which 
Laksmidhbara was content to leave to the priest with mere 
indications.1 When learning and priest came to be divorced, 
works on prayoga became -necessary, and the cumbersome 
digests of Hemādri, Madanasirhha and Mitra Miéra came 
to be preferred to the more restrained Kalpataru. Even 
with these self-imposed restrictions, Lakgmidhara’s work 
attained a size, which makes it stand only second to the 





1. The Damasdgara, which King Ballalasena composed ‘with the help of 
Aniruddha-bhatta in 1169 A.D., in the generation following Laksmidhara’s, 
quoted is extenso all the mantras to be used in making ie while the 
Kalpatars merely names them. 
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Viramitrodaya in bulkl. ‘Its vyavahdra-kénda ‘is among‘ the 
larger.'treatises on the subject. But, in studying it, as in 
studying ary other part of the Kalpataru, the underlying unity 
ot the entire work must be borne in mind, and for explanations 
of matter, which may be wanting in one part we must learn to 
turn ‘to another. ‘The Kalpataru like every Dharma- samhtia, 
‘was designed tobe studied as a whole, and not in spari 
sel f- contained sections? ` ı 


e 

"It is not possible, in the cotahaee al an article, to describe 
the specific doctrines of Laksmidhara, especially when the whole 
werk has''still to ‘be’ reclaimed and published. ' The textual 
difficulties ï in the’way of editing it virtually compel the'study of 
alfnost’ thé’ whole range of the Vast subsequent: literature of 
Dharmta¥astra®: But, the task must: be ‘undertaken and 
accomplished i it order that 80 ‘memorable a work,—the source of 
many subsequent digests—might be made available to the his- 
torian and to students of Hindu social and legal. institutionst. 
When published, the Kriya-Kalpataru, will also provide ample 


fis $ ` . i 
-n 


1, ‘Its fourteen volumes contain about thirty-tbousand granthas, ìe. 
about one-third ‘the’ size of the ‘Mahdbharata. The Viramitrodaya is in 
twenty-two parts, 


' 2 The distortion: of Hindu Law by modern lawyers and judges is due 
to their viewing vyavahdra. apart from other sections of Dharma-Sastra 
and an. unwarranted distrust of the slmdrkst rules of interpretation. Ch. 
Mayne’s Hind Zits, 10th edition, pp. 41-42, ` 
' §.° The fibrary of H.H the Maharana of Udaipur contains a set of the 
Kalpatarw’ in which the seventh and.ninth parts are wanting. Fragments of 
the Kalpaiaru have been found in some libraries, but for certain kasdas like 
the first, seventh, the ninth and the thirtéenth, we have now to depend upon 
solitary, defective atid incorrect mfanuseripts. In preparing my edition of the 
Kalpataru, Ihave tried to secure every known manuscript of any portion ‘oF 
it and have.found that some which had been in existence sixty years ago are 
now. lost beyond ecoyery. The editing of a work of such importance from 
dae or two manuscripts is” very difficult. Help lhas, however, come from 
dn-nméxpetted quarter. The thoroughness with which whole passages frém 
the: Kalgators have been appropriated by later authors Jike Hemădri, 
Cendesvara and Mitra-Miśra -makes it possible to fill up gaps in qur text or 
clear up obscurities caused by copyists. Nevertheless the task is formidable. 

C4 How tittie i is known of the ‘value of the ` Kalpataru will be evident 
from only foxr lines being given to it in the latest- aad fullest presentation of 
_Hindu-Law‘bywegreat tawyet: eg: S. Sritiivasa Lyergar’sedo. of Mayne’s 
Hinds-Low, n. 54. J. C. Ghose reprinted the Déyabhaga. section of the 
V yavahäāra-käyda of. the Kalpataru in II, pp. 483—502 of his Principles of 
Hindu Law, (1917) from a manuscript in the library of the Asiatic Society 
at Calcutta. ə - 


GOLDEN JUBILEE NUMBER 167 


material to those who endeavour to reconstruct either the lost 
codes, whose number is ‘legion’, or the authentic text of 
Puranas and Epics, which have come to us in forms so different 
from those in use, when they were laid under contribution 
by great lawyers and scholiasts, like the forgotten Minister of 
the last independent Hindu Emperor of North India. 


THE ART OF LAW-MAKING 


BY e 
S. SATYAMURTHY 
Member, Indian Legislative Assembly 


I consider it a great compliment that I should have 
been asked to contribute an article to the ‘ Golden Jubilee 
Number’ of the ‘ Madras Law Journal.’ Though my 
connection with the Bar has been more or less nominal for 
many years, I am proud of that connection and deeply 
grateful for the legal training. I have been a regular 
subscriber of the Madras Law Journal for the last 27 years. 
Now I should like to pay my tribute of admiration for the 
splendid work of the ‘Madras Law Journal’ in the interests 
of the advancement of sound law. 


I am however familiar to some extent with the art of 
law making, having taken part in that process more or less 
continuously for a period of 17 years now from 1923, when 
I entered the Madras Legislative Council. During my 
time in Madras, Delhi and Simla, I have taken part as a 
Member of the Assembly, and as a Member of several 
Select Committees in the shaping of many important 
pieces of legislation in this country. I therefore claim to 
know this art from the inside. I propose to give very 
briefly in this article my impressions. 

It may be a depressing conclusion, and on the whole 
uncomplimentary to the average legislator or law-maker, 
who is a member of the modern legislature but I must 
state the truth. Sir Frederick Pollock lays down several 
qualifications for the law-giver. In the first place, Sir 
Frederick Pollock says, “ he must know: accurately the 
existing law and he must be clearly aware of the deficiencies , 
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in that law and have a clear conception of the changes he 
wants to produce and he must also have the skill to express 
that intention in apt, sufficient and unambiguous terms 
which shall make his purpose plainly understood, if 
possible by those who have to obey law but in any case 
by those who have to administer it.” This is a very 
impressive list of qualifications, and I must express my 
assent with that distinguished jurist’s statement that 
Parliamentary legislation is carried on, with rare excep- 
tions, under circumstances agd in a manner which effec- 
tively prevent most or all of these conditions being satisfied. 


What is the remedy? One obvious remedy is that 
the legislatures, as they are composed to-day and as they 
are likely to be composed in the future, at any rate as far 
as we can envisage, being incompetent to enact legislation 
scientifically themselves, should lay down merely the prin- 
ciples of legislation in as accurate a language as they can 
command and leave it to experts and draftsmen to put 
them up in a codified form. But, even under these cir- 
cumstances, the average legislator must know the existing 
law, must know relevant facts, must know exactly what 
he means to do, and beable to express in the form of, 
simple propositions, his meaning clearly. I, therefore, 
suggest that although it may seem undemocratic, it may 
be worth while to consider whether, in the case of 
members of legislatures, a minimum educational qualifi- 
cation may not be prescribed. 

But, apart from ordinary legislation, one special 
simple form of legislation or law-making presents several 
difficulties, namely, consolidation bills; for one thing it is 
very difficult to get them through a legislature. 

Nobody is enthusiastic about consolidating legislation 
and no Minister expects to obtain credit from passing a 
measure of consolidation. Such measures are not greatly 
demanded by the constituencies and do not figure as items 
in any political programme. Hence the Minister is 
naturally unwilling to introduce any consolidation measure 

„except on an assurance that it will be passed unopposed l 
22 
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ahd such an ‘assurance cannot always be obtained. Last 
‘but not least such a measure is difficult to: discuss. 
Yet lawyers, judges and even ordinary citizens always 
welcome consolidating pieces of legislation. These at 
least must be largely draftsmen’s work, and legislators can 
do hardly anything in this direction, without the aid of 
experts at every stage. 

I have referred to the need for experts’ help for ‘legis- 
lators in drafting and „passing legislation. In England 
they have such an office. e The Parliamentary Counsel 
and: his assistants form this office. Usually when ‘a 
Minister wants a particular Bill to be prepared he causes 
the accompanying letter to be written to the Parliamentary 
Counsel. 

Treasury Chambers. 
Sir, ; 
I am directed. by the Lords Commissioners of His 
Majesty’s Treasury to transmit to you herewith a copy of a 
letter from the (Home Office) dated containing 
instructions for the preparation of a Bill to and 
I am to request that you will place yourself in communica- 
tion with the (Home Office) with a view to drawing the 
same. 
I am, 

Sir, 
Your. obedient servant, 
os A. B. 
-The Parliamentary Counsel. 

' Then there is a conference with the Minister in-Charge 
of the Bill or with the permanent head of his Department 
-or both.. -The draftsmen then prepare a memorandum 
stating the existing law, present the history of previous 
legislation on the subject, or raise questions of principle 
to be settled. This draft is discussed with the Minister 
and undergoes many changes and the Parliamentary 
, Counsel has got the responsibility to see that Government 
Bills are yot brought up which bring him into conflict 


GOLDEN JUBILEE NUMBER IVI 


with, different ‘Government. . Departments. When’ the 
draft has been more or less finally settled, the ;Bill is circu» 
lated to all the members of the Cabinet. 


_, But, of course, while the draftsman’s work is very 
important and may even be described as the foundation 
of legislation, he is the only one of the experts whom the 
Minister has to consult. There is a danger of government 
by experts. But there is also a danger of government, by 
amateurish people. But, government by experts is one 
thing, government with the aid of experts is another. 


There are drafting departments both in the Govern- 
ment of India and, I believe, in the Madras Government; 
but I am convinced from my personal knowledge and 
experience that these departments stand in great need of 
eminent, well-read and sound lawyers. Indian legislation 
is progressing at a rapid pace and recent judgments of 
High Courts and of the Federal Court, a few as the latter 
are, have brought to light the need for the increasing aid 
of real experts in drafting legislation; and legislation, as 
in other branches of government equally, with the aid 
of experts is desirable and wise. 


_ But what has worried me considerably throughout 
my work as a Member of one Indian Legislature or other 
is the way in whicha Bill is dealt with by the Legislature 
after introduction. The formal motion for leave to 
introduce the Bill is by a convention rarely if ever opposed. 
The next motion is that the bill be taken into consideration, 
ifit isa simple one; or be referred to the Select Committee, 
. if it is a complex one. At that stage, speeches are made 
usually on the general principles of the- Bill: Very little, 
attention if any, is paid to the drafting of the Bill or in- 
consistencies of -any wording -or` dmbiguity therein,. and 
then the-Bill is referred-to a Select Committee. It often 
consists only of very few lawyers or even of men who take 
the trouble to study the Bill and the literature appertaining 
thereto. But the convention in the Government of India 
is that the Law Member is the ex officio Chairman of these 
_ select Committees. Jt is not so in Madras, I wish a 
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similar convention is established in all the Provincial 
Governments. 


The work in these Select Committees is attended to 
in Madras by the Secretary of the Legislature, and in the 
Government of India by the Secretary of the Department 
concerned. I prefer the Madras practice to the Govern- 
ment of India practice. Moreover, I desire that at the 
meetings of the Select Committees the draftsmen shuld be 
present as they are usually in Select Committees on the 
Government of India Bills, and I believe also in Madras. 


The greatest trouble in the Select Committee and 
later in the Legislature is when amendments are moved. 
It is easy enough to discuss the merits of the amendments, 
and to vote for or against them. If they are voted against, 
the trouble ends there; but when the amendments are 
passed by the Select Committees or by the Legislature, 
then the trouble starts. J am sure-your readers will agree 
with me that the effect of incorporating an amendment or 
amendments in the clause of a Bill is never seen in its full 
meaning and in its true perspective until the amendments 
are actually printed and the clauses as amended are also 
printed and then and then alone the careful reader may 
be able to understand the full significance of the amend- 
ments after reading the amended clause and comparing 
it with the original clause more than once. Unfortunately, 
from my experience this work is perfunctorily done in the 
Select Committee, and very rarely, if ever done, in the 
Legislature in the open House. à 


For remedying these defects, I suggest that so far as 
the Select Committee stage is concerned the meetings 
should not be held day after day continuously at any 
rate when substantial amendments have been accepted, 
but there should þe an interval during which the clauses 
as amended should be. printed in parallel columns with 
the original clauses, and Members of the Select Committee 
should be given reasonable time to compare and digest 
the full meaping of the amendments. This may take some , 
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more time, but in my opinion it, may be well worth- 
while. 

But at the end of the Select Committee stage the 
Committee should adjourn, in the case of important Bills 
for a whole week, and the whole Bill, as amended by 
various amendments accepted by the Select Committee, 
should be printed and copies circulated to all Members 
and thgy should have at least three or four days to read 
the Bill carefully ant give their reactions to the Select 
Committee at the next meetjng. 


It is also the duty of the draftsman to do the following 
things. When a Bill is amended in a Committee, it 
requires minute examination after the Committee stage 
for the purpose of seeing whether there are any errors to be 
corrected, inconsistencies to be removed or consequential 
alterations to be made, and amendments may have to be 
framed for insertion at a later stage. 


No doubt considerations of time and money are in 
favour of Select Committees alone but at any rate in the 
case of some important Bills I prefer the well-known 
Parliamentary procedure of Committees of the whole 
House. 


In England the institution of the Parliamentary 
Counsel’s office has led to great improvement in the form 
of legislation. “ The language of statutes has become 
more concise, uniform and accurate and the arrangement 
of statutes has become more logical and uninconsistent.”’ 


India has to make a great progress in that direction 
yet. One fashionable way of legislation now-a-days is to 
put in the minimum clauses in a bill and to leave to rule- 
making power very many important points, i.e., the 
power to be exercised by the executive. There has been 
a great deal of criticism against this delegated legislation. 
A compromise is possible in this matter. Itis impossible, 
considering the complexity of modern legislation and 
modern life and considering the limited amount of time 
available to Parliament, to legislate in one single piece of 
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legislation all matters. It'is therefore wise to have the 
power and to use it to delegate certain powers of legis- 
lation to the executive. But at the same time there should 
be some convention by which these rules, when made, 
should come under Parliamentary scrutiny in one form 
or another. 


There is a great deal to be said, from one point of 
view that, as far as possible, judge-made law should be 
superseded by comprehensive codes which are self-con-. 
tained and self-explanatory.» The Code Napoleon has 
not achieved all that it attempted to achieve, but sometimes 
I wonder whether a Civil Code for the whole of India 
may not bring about the unity of India sooner than many 
other remedies. 


The fact remains that, “in all contemporary demo- 
cratic countries now, few as they are, every important law 
has to be submitted to the scrutiny and criticism of popular 
Assemblies, created for that purpose, and is liable to amend- 
ment and rejection by that Assembly ; and therefore 
one of the most difficult of the problems of modern legis- 
lation is how to reconcile the right of criticism and 
amendments which is properly claimed by a popular Legis- 
lative Assembly with the precision of language, the 
elegance and symmetrical form which are the characteris- 
tics of good law.” It is not always easy to solve these 
problems. It must never be forgotten that modern law 
depends for its sanctions on the popular wil; and therefore 
we should, while aiming at precision of language and 
consistency and logic, should also aim at making such 
laws, which adapt the political, administrative and econo- 
mic arrangetnents of the country to the requirements of 
the times. That is the only way to avert revolution. 
As I said before, we must try to improve the form of our 
legislation by training good draftsmen and using them 
increasingly, and there must be more time given in modern 
legislatures for discussing and voting on first-class legis- 
lation and the average citizen must admit that the average 
legislator must Þe a full-time trained man and must be, 
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paid for his difficult work. Then and then alone, can 
we get proper laws. 

I have quoted more than once in this article from 
Sir Courtenay Ibert’s Book on “ The Mechanics of Law- 
Making.” I will conclude this article with one apt 
quotation. “ Great civilized nations of the world (who 
are they ?) are all busily engaged under different conditions 
and by,different methods in pursuing objects which are 
similar and often identical. We are all attempting with 
imperfect vision and with stumbling steps to advance so 
far as it can be advanced by legislation and administration ` 
the cause of humanity and civilization, to make our laws 
more intelligible and more rational, to make better pro- 
vision for those who are unable to help themselves.” 
These are great objects and while it is the job of statesmen 
and of ledders of men to achieve these objects, and to lay 
down the lines on which these objects should be achieved, 
the art of law-making as it is, i.c., the mere drafting of laws 
is equally important and a difficult job. And, although 
statesmen and ministers will make up their minds as to 
the objects and means to attain those objects, unless laws 
are made by competent and wise men with the aid of 
real experts, the objects may not be gained or only im- 
perfectly achieved or in extreme cases defeated altogether. 


Hence the necessity for constant attention to the art of 
law-making. 


THE CONTRIBUTION OF HINDU LAW TO ` 
WORLD JURISPRUDENCE 


BY 
A. S. PANCHAPAKESA AYYAR, M.A., LC.8., F.R.8.L. 
BARRISTER-AT-LAW 
District and Sessions Fudge, East Tanjore 


WIDESPREAD IGNORANCE REGARDING THE CONTRIBU- 
TION :—Many people, even in India, are not aware that 
the Hindus had made as great an advance in Jurisprudence 
and practical administration of Law as they had in 
religion, philosophy, and other Arts and Sciences. That is, 
of course, because, unlike the Vedanta doctrine in Philo- 
sophy; and Vaishnavism and Saivism in worship, Hindu 
legal theories have not been free from successful attack, 
and even radical change, by foreign ideas. Indeed, they 
have been subject to them to such an extent that it may 
be said that the modern Hindu Law is only Anglo-Muslim- 
Hindu Law, having been radically altered in constitution, 
shape and outlook, and even essential features, by centuries 
of Muslim and British rule and by the rulings of Judges 
owing allegiance to other systems of Jurisprudence, and, 
in many cases, unacquainted with the basic Hindu ideals 
in law. It must be obvious, however, to any thinking 
man that the Hindus, who ‘had contributed so richly 
in other realms of thought, Science and Arts, could not 
but have given equally richly in Jurisprudence and Law. 

WHAT ARE THE CONTRIBUTIONS ?>—The Hindus gave 
the world of Mathematics the numerals and zero, without 
which the present progress would have been impossible ; 
to cultivation, rice, ginger, sugar, cocoanuts and plan- 
tains, without which any enumeration of edible crops 
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would be incomplete ; to games, chess and polo ; to the 
military art, elephants, the tanks of olden days; to the 
fauna of the world, cows and hens; to the realm of 
flowers, lotuses ; and to connoisseurs of precious stones, 
the most famous diamonds and sapphires. Let us examine, 
tn brief, on this occasion of the Golden Jubilee of the 
leading Law Journal of the most Hindu Province in 
India, the contribution of Hindu Law to World Juris- 
pruderice, in various directions. Of course, since all 
men have much the same bodily, mental and moral 
make-ups, what is claimed hére as contributions by Hindu 
Law may also be found in some other systems of law, 
notably Roman Law and English Law, in parts or in 
different combinations. 


THEORY OF JURISPRUDENCE.—First of all, let us take 
the theory of the Hindus regarding law. Unlike in 
western countries, law was not considered to be merely 
a thing intended for ensuring order, peace and prosperity 
in this world. Nyaya, or worldly law, was intended to 
promote Dharma or righteousness, which, in turn, was 
intended to secure Moksha, or freedom from the personal 
ends of egotistic men, which, in turn, led to absorption in 
Brahman or God. So, the chief end of law was to realize 
the ideal of righteousness, in other words, Lokasangraha, 
or the welfare of the universe, and Sarva Bhootha Hithe 
ratha, or the welfare of every living thing. That is why 
Hindu Law-givers said: “He, who. upholds the law 
(Dharma) will be upheld by it. He, who destroys the 
law (Dharma) will be destroyed by it.” and ““ Dharma 
(the law) is the foundation of the universe.” Of 
course, they were not then thinking of purely lay law. 


Sources or Law.—This transcendent conception of 
law was responsible for the Hindus making the Vedas, 
Epics, Sastras, Puranas, approved customs of good men, 
and, finally, even the consctence of each man, the sources of 
law (Dharma), equally with King’s decrees, and for 
making the King himself subject to the law equally with 
the meanest of his subjects. It is obvious that when this 
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transcendental conception of law was introduced into 
the world of men, who are subject to lust, greed, anger, 
avarice, envy and quarrelsomeness, it became mixed, 
diluted, twisted and distorted, like gold in the depths of the 
mines, and Hindu Law could no more be ideal than 
Roman Law or English Law. , : 


Tue Laws CHANGE WITH THE TIMEs.—One of the 
fundamental doctrines of Hindu Law was that the laws 
are not the same for all time, or for all persons, or even 
in all circumstances, a profound truth often lost sight of 
in other countries. Thus, it was ordered that in the 
Krita age, Manu’s Laws should prevail; in Threta, 
Gautama’s; in Dwapara, the Laws of Sankha and 
Likhita ; and in Kali, the Laws of Parasara. That was 
said to be so because the throne of Dharma, on which 
each man was expected to sit, had four legs in Krita, the 
age of truth ; three in Threta, the age of seeking after 
truth ; two in Dwapara, the age of vanishing truth; 
and only one in Kali, the age when truth has gone below 
the horizon, like the setting sun, but has, yet left its 
radiant colours in the sky. No one can sit on a throne in 
the same position when it has four legs, three legs, two 
legs and one. One has to change one’s place, if one is to 
keep one’s balance. So, too, every nation has to change 
its laws in every age, if it is to keep its equilibrium. 

CUSTOMS AS VALID AS ANY OTHER LAWs.—Another result 
of this conception of law was that each caste, asrama, 
family, guild and tract, had its own approved customs, 
which were as valid as law, like the King’s decrees them- 
selves. This recognition of customary law, not only for 
places, but also for communities, families and asramas, 
saved India from stark oppression and drab uniformity, 
and, enabled the roses, jasmines, champaks, lotuses and 
sunflowers to grow and develop in their own ways, with 
their peculiar colourings and perfumes. 

PUNISHMENT TO SUIT THE ORIMINALS.—People too were 
punished differently for the same offence, according to: 
their age, sex, etc. Minors were never punished. So, 
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too, men were punished twice as much as’ women for most 
of the offences mentioned by Kautilya in his Artha Sastra, 
the reason being, of course, that women, by themselves, 
would not have committed those crimes in many of the 
cases, and that men must have been behind those crimes. 


PUNISHMENTS TO SUIT THE ACT3.—Again, the same act 
would be viewed differently according to the circumstances: 
Thus, as unattended elephant goring an innocent passer- 
by rendered its ownet liable to twice the punishment which 
would have been awarded jf his mahout was present and 
had tried his best to prevent the deed. A passer-by | 
wantonly provoking an unattended elephant, and getting 
gored by it fatally, was expected, out of his assets, to 
provide a sufficient quantity of cloth for wiping the tusks 
of the elephant clean, and to offer drinks and refreshments 
to the elephant for the unnecessary exertion caused to it 
by him. A man committing adultery with an ordinary 
woman was punished by mutilation of the offending 
parts, or by branding on the forehead with a repugnant 
figure. But, a man who committed adultery with the 
Queen of the land would be boiled alive in a pot (kumbhi- 
pakam). This difference in punishment is not so unique 
as it seems, for, even to-day, under the English Law, 
adultery with the Queen is high treason, punishable with 
death, whereas adultery with an ordinary woman is not 
at all punishable. The object of this discrimination is to 
see that the people do not get a bastard to rule over them, 
and that the purity of the “sacred ’’ blood of Kings is 

CONSTITUTIONAL Law. KING, TOO, SUBJECT TO THE 
Law.—The King, under the Hindu constitutional law, 
was only a Dharma Pravarthaka or the supreme executive 
officer of the law, and was not above it, as theoretically 
in England, where the King can do no wrong. This was 
not merely a pious sentiment. It was intended to be, 
and was often, carried out in practice. Thus, Asoka had 
his Queen, Tishyarahashita, executed for her murderous. 
activities against Kunala. The Chola King had his son 


180 THE MADRAS LAW JOURNAL 


crushed under chariot wheels for culpably running over a 
calf. Sivaji had his son, Sambhaji, imprisoned for out- 
raging the modesty of a woman. When people talk of the 
autocracy of the ancient Hindu Kings, they show a 
deplorable ignorance of Hindu Law, customs and practice. 
Kalidasa and Bhavabhuti asked the Kings to act according’ 
to the wishes of their subjects. So did Vasishta and 
Viswamitra. Sri Rama abandoned Sita, whom he loved 
like his own self, in deference to a supposed desire ‘bf his 
subjects. No King was allowed to rule by himself, like 
Henry VIII or Louis XIV. Every monarch had to have 
' a Council of Ministers, 16, or 32, or 48, or even 500, in 
number, according to the circumstances. Chanakya said 
that a single wheel could never drag a chariot, or a King 
rule a State by himself. Often, there were three concentric 
rings of ministers, the widest, corresponding to Privy 
Councillors, the middlemost, corresponding to Cabinets, 
and the innermost to inner Cabinets. The King was 
asked to give'up his own personal likes and dislikes, and 
adopt the likes and dislikes of his subjects. 


Tue Kmo, A SERVANT OF HIE PEOPLE.—The King had 
to work as hard as any of his subjects. Kautilya has 
said “ The King shall never cause his petitioners to wait 
at the door, or make himself inaccessible. He shall 

sersonally attend to matters relating to Gods, Brahmins, 
cattle, sacred places, the aged, the afflicted, the helpless, 
and women. He shall also attend personally to the 
national calamities, which are eight in number, viz., 
famine, floods, pestilential diseases, demons, fires, rats, 
serpents and tigers.” Even, to-day, in India, the last five 
have been inadequately attended to by the State. Though 
there are at least a thousand million rats and a hundred 
million serpents in this country, there has been no State 
action against them on an organised and concerted basis. 
Again, this great statesman remarked. “The whole world 
revolves on the belly. Danda Neetht, or the science of 
government, with rewards for the virtuous, and punish- 
-ments for the criminals, is essential to safeguard the Vedas, 
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civilized life and salvation itself. The progress of the 
world depends on good government. Punishment is 
necessary so long as man is man. When this is allowed 
to go into abeyance, the law of the fish or Matsyanpaya 
will prevail, and the strong will swallow the weak.” His 
“great insight in this matter was, of course, due to the fact 
that he was the supreme Judge of administrative law, 
whereas the writers of the Dharma Sastras were lawyers 
dealing with religious and secular law on a theoretical 
basis. 


Mrxep Courts.—Here, we come to another great 
contribution of Hindu Law to world jurisprudence, 
namely, the combination of law and administrative law. 
It was felt in England, at the beginning of the 19th 
century, that justice was not efficient in some branches, ' 
owing to the absence of administrative courts, or droit 
admimstratif, as in France. And the defect was remedied 
by vesting various executive officers with judicial functions, 
and making their decisions final, a thing which a Lord 
Chief Justice of England has called the ‘‘ New Despotism”, 
forgetting, perhaps, the “ Old Despotism ” of legalists. 
Kautilya says that in the chief towns, districts, provinces 
and frontier towns, three members acquainted with the- 
Dharma Sastras, called Dharmasthas, and three ministers of 
the: King, called Amatyas, should sit jointly and carry on 
the administration of justice. It is something like the 
Board of Revenue sitting with the High Court, or the 
Collector with the District Judge, and is, certainly, a 
vegy progressive idea far in advance of the times, and 
eminently suited to a complex and modern civilization. 
A mere Judge, without executive or administrative 
experience, may not know about:survey, landmarks, crops, 
manures or weapons, knowledge which his administrative 
brother could supply easily. On the other hand, an 
administrative officer may miss the wood for the trees, 
‘and fail to grasp the essential purpose of law and justice 
in his attempt to solve the immediate problems ; his 
judicial brother will be able to remedy this defect. 
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Jupexrs.—Judges, whether judicial or administrative, 
were expected, under the Hindu Law, to deliver their own 
independent and impartial judgments. No king dared to 
punish a Judge who was known for his probity, however 
unpalatable his judgment might be. As Justice Cat 
observed, in the Panchatantra, ‘“‘ He, who, from either’ 
pride or avarice or anger or prejudice or fear, decides a 
case wrongly, or unjustly, goes to hell. He, who does not 
give his own decision from the judgment seat shold be 
shunned from afar.” And this was no empty show-case 
ideal. Ram Sastri, Maryada Rama and others show 
that this ideal was translated into practice. 


Bencues.—The Hindus seem to have been the first 
to think of Judges sitting in Benches, and not singly, 
doubtless copying the practice in the age-old Panchayat 
Courts. They also allowed Judges to try all cases from 
murders to thefts and criminal misappropriations, from 
disputes about inheritance and adoption to suits for 
damages against washermen’s guilds for loss of colour and 
sheen caused by washing. 


Revision.—Judges were exhorted to revise their wrong 
judgments at once, and even suo motu, the moment they 
had reason to suspect them to be wrong. No technicality, 
no rule of law, or rule of the court, was allowed to stand 
in the way of that, as often happens with modern tribunals 
of the highest authority. Thus, it is recorded in a story 
in the Panchatantra called “ Self-Created Evils,” that 
the barber,. who was sentenced to death by the Judges 
on the perjured evidence of his wife and was actually 
taken to the place of execution and was about to be 
executed, had his case tried over again on a new witness, 
Deva Sarma, going to the Judges and exposing the 
perjury, and was released, the perjuring woman’s nose 
and ears being cut off instead, for her adultery and 

jury. I wonder whether any Judges in any democracy 
would have had the freedom to do this, let alone the 
inclination. 
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Osrrer.—Judges were encouraged to deliver weighty 
obiter dicta and to narrate stories in courts for the delectation 
of litigants, and to point out many a moral and to rub 
it in with a suitable parable. Courts were not in those 
days mere resorts of black-robed lawyers and warring 
fTitigants alone, but were attended by the masses for their 
delectation, instruction and improvement. Thus, there 
was a close assimilation of courts to the other national 
instittions, like cheultries, témples, fairs, festivals and 
palaces, instead of making courts stand out, with jails, 
as houses of correction, forbidding and dreaded. 

INTERNATIONAL Law.—The Hindu Law was, per- 
haps, one of the earliest to recognise the necessity for 
international law, both private and public. Clear traces 
of it are found in the law books, epics and Artha Sastra. 
Even Greek observers, like Megasthenes, have testified 
to the scrupulous observance of these rules. Thus, 
foreigners were allowed to have their own private law 
in the Maurya Empire, and even when they died, there 
was a department of Government to deal with their 
properties and preserve them for their heirs. The laws 
of war were much more humane than in the goth century. 
It was considered a punishable offence for a soldier to 
attack a non-combatant like a farmer. Now, of course, 
non-combatants are preferred, only for attacking them 
first without the least risk to the attacker. The person 
of an ambassador was sacred, and not even: the most 
insulting ultimatum delivered by him exposed him to the 
least risk of punishment. Many people are, owing to 
the absence of really independent Hindu monarchs for 
the last so many centuries, ignorant of Hindu rules 
regarding ambassadors, and private and public inter- 
national law. These rules have been atrophied by lack 
of use, like the leg of a man stricken with palsy or rheu- 
matism. 

Convictions AND ACQUITTALS.—As regards the princi- 
ple regulating convictions and acquittals, the Hindu Law 
was no whit behind the most modern ideas. The King 


a 
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was directed to fast for one day if a guilty man escaped 
unpunished, and to fast for three days if an innocent man 
was convicted. This is certainly a sounder idea than the 
old rule of Roman and British Law “ Better that ten 
guilty escape than one innocent be convicted.”, which 
rule does not punish the King and the government for 
allowing the guilty person to escape punishment. 
COLLECTIVE PRINCIPLE.— There was also a spirit of 
collective responsibility for crimes ahd murders, making 
for a much more social and. humane aspect of the law. 
Even iń the distant Chola country, the rule of Hindu Law 
was that a village community should make good to a 
person the value of the articles stolen or robbed from him 
within its area, and give compensation to persons murdered 
or maimed within their limits. This collective respon- 
sibility naturally led to a diminution in crime. It is the 
general absence of this collective responsibility in modern 
times that is responsible for the apathy of even educated 
men regarding crimes committed on others. A funny 
instance comes from olden days, of two respectable 
village officers carrying, at dead of night, the corpse of a 
person murdered within their limits to another village, in 
order to save their villagers from paying the compensation 
amount! These worthies were detected in the very act, 
and the village was, according to the Hindu rule of 
punishment suiting the crime, fined four times the usual 
amount. "Even in modern times, when crimes become 
rampant, punitive taxes are levied, and punitive police 
stationed, following this ancient principle of Hindu Law. 
Only, since the principle has not been followed from day 
to day, it appears in a particularly oppressive form in 
these instances, like a man, who eats things without 
discrimination every day, being forced to take the dis- 
gusting castor oil to clear his system when it gets too 
rotten. : j 
EĮmpPHAasSIS ON REwarps Too.—One remarkable thing 
about the Hindu Law was that it relied on`rewards for 
good conduct, equally with punishments for bad conduct, 
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to maintain righteousness in the land. This of course, 
is not also unknown to modern law. Instances in point 
are money rewards and certificates given by the police 
to people who help them in the detection of crime, and 
titles awarded to deservmg persons. Here, too, the 
Hindu Law believed in the collective principle. Thus, 
all the people of Limbinigrama (Rummindei) had one- 


- eighth of their taxes remitted permanently by the Emperor 


Asoka$ because the village gave to the world a Buddha. 


Ex parte Decrers.—The Hindu Law had rules 
about ex parte decrees and dismissal of suits for default from 
a very early period. ‘This was because no man’s consent 
to be tried for an offence, or to have his cause tried by the 
King’s Judges, was deemed to be necessary as in medieval 
England, wheré heavy stones or other weights were 
placed on an accused’s chest, and he sometimes killed 
(peine forte et dure) in order to extort from him his plea and 
consent to be tried by his country, namely, a Judge and 
Jury. 
` Law or Evmpence.—The Hindu Law of Evidence, 
too, was very sensible. Judges had a right to get at the 
truth by adopting whatever expedient they considered 
necessary, like Solomon’s offering to cut a baby into two. 
Thus, the famous Judge Maryada Rama held an identifi- 
cation parade of a disputed horse by two persons (the 
alleged owner and the alleged thief), and when the 
thief identified it far quicker than the owner, not at all an 
uncommon thing, he gave judgment in favour of the 
owner, explaining that, though the identification parade 
had been ostensibly held for the men to identify the horse, 
its real object was for the horse to identify the men, and 
that he had seen the horse kicking its legs when the thief 
touched it, but remained pleased and quiet when the 
owner touched it. So, too, another day, when a woman, 
accused of stealing a hen and eating it up, denied it, 
Maryada Rama casually remarked to a fellow Judge “ See 
the impudence of this woman, who, with a feather of 
the stolen hen still on her hair, denies having stolen it !”, 

24 < 
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and the woman at once put her hand to the head to take 
out the offending feather, and was forthwith questioned 
closely and made to admit the offence. So, again, when 
ten persons, one of whom had certainly stolen a thing, 
were put up before him in order to find out who the 
thief was, he gave them all sticks, a cubit long, and asked 
them to come the next day, assuring them that the Gods 
would make the stick of the thief one inch longer, and the 
real thief, in terror, cut off one inch Of the stick so*that it 
might be only a cubit long the next day, and was found 
out by this tell-tale act, and questioned closely, and 
made to admit the offence. I wonder whether any 
modern courts will be allowed to find out the truth by 
such methods. Yet, no sane man can say that it is not a 
good and proper thing to do. The best of laws are, after 
all, intended to find out the truth, and not to bury it ina 
mass of legal jargon and meaningless procedure. 

GRADATION OF VALUE IN Evmence.—One of the 
principles of Hindu Law was that documents had to be 
preferred to oral evidence, and oral evidence to ordeals. 
The reason for the preference of documentary evidence 
was that, from the date of the documents, they would 
cease to lie, if untampered with, unlike witnesses who 
might develop their stories from time to time, and who 
have, therefore, been somewhat uncharitably, classified 
as liars, damned liars, and experts. It will be noted that 
the Hindu Law put ‘ordeals’ last, unlike the Anglo- 
Saxon Law which put ordeals first. 

Lmaration.—The law of limitation of the Hindus was 
sensible and carefully graded. Thus, for gardens, paddy 
fields and houses, the period of limitation was 10 years ; 
but, in the case of temporary pens on common grazing 
grounds, the moment all the cattle were removed, the 
right was barred. 


Wirness Barta.—There was a standing rule that the 
defeated party should pay the travelling allowance and 
daily allowance to the witnesses on both sides, and the 
scales of these allowances were far more liberal than the 
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five annas per day vouchsafed to witnesses in criminal 
cases now. 
ExPERTs.—Surprisingly enough, the Hindu Law had 
a strong penchant for experts, who were called in for 
purposes ranging from determining the reasonable wages 
that'had to be settled on a quantum meruit basis, to deciding 
how much colour would be lost on the washing of a 
Benares silk cloth by a diligent and skilled washerman. 
One funny incident of the use of experts is recorded in the 
Artha Sastra. When a man, about to be killed by a 
tiger, or elephant, or by fire or flood, is rescued by 
another on his promise to offer to his rescuer the whole of 
his property and also to surrender himself, wife and 
children as slaves, the court should calla committee of 
experts, and decide the quantum of the real remuneration 
due to the rescuer for such a service, peers the promise 
made by the. rescued. 


Gumps.—The Hindu Law recognised trade and caste 
guilds which entered into all kinds of contracts. 


Waces.—It also had a very kindly attitude to labourers 
prescribing that ten times the wages should be given to 
them when they were not paid in time. Many masters, 
and even Local Boards, would have come to grief under 
this clause, which has unfortunately gone out of use in 
modern times, and has not even been revived like the law 
of damdupat, another remarkable instance of the Hindu 
Law’s concern for the poor, the oppressed and the afflicted. 


Days or Grace.—Another instance of equity in 
Hindu Law was the giving of seven days’ grace for the 
repayment of money, fulfilment of building contracts, 
etc., further allowance being made for sudden deaths, and 
calamities. 

Nuisance Laws.—The Hindu Law was also, like all 
modern laws, very solicitous about public health and 
hygiene. People who did not keep dust bins and water 
closets in their houses were heavily fined. They were 
fined double the amount, if they allowed the filth from 
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their houses to flow down to other people’s houses. People 
who obstructed gutters were fined 12 panas. Persons who 
stood by watching a fire without water pots in their hands 
to extinguish it, were heavily fined. 

IapERSONALITY.—The Hindu Law was as impersonal 
in giving relief as the modern English Law. Thus, 
forcing oneself on a prostitute was also punished, and, not 
merely forcing oneself on a respectable woman. And a’ 
man with many previous convictions had a right to say 
that he did not commit the particular offence charged 
against him. Unlike in English law, a suit or complaint 
could be filed against the King too, in most cases. 

MARRIAGE Laws.—Now, let us examine some of the 
principles of Hindu private law. The ideal of marriage 
was very high. There were eight known forms of mar- 
riages, and a grand maxim “ Any kind of marriage is 
approvable, provided it pleases all those that are concerned 
in it? was laid down by Chanakya in his Artha Sastra. 
What a pleasing contrast it is to the narrow interpretation 
of a legal marriage by the English Law, which would hold 
all orthodox Hindu and Muslim marriages to be invalid, 
and the offspring to be illegitimate ! 


GuarpiansHip.—Unlike many other systems of law, 
Hindu Law set its face against allotting children to one of 
the partners, husband or wife, and gave the right jointly 
to both the parents, if they were living, or to the sole 
surviving parent, stating that the sower of the seed and the 
owner of the feld were both equally entitled to the crop. 

Marrrp Women’s Property.—In this matter, 
women were comparatively generously treated under the 
ancient Hindu Law, much more generously than in any 
other ancient system of law, except late Roman Law. The 
wife was entitled to a minimum maintenance of 2,000 
panas (Rs. 1,000) against the reversioners of her husband, 
besides being entitled to all the jewels, whatever their 
value, and to any other Stridhan property she might have. 
Needless to say, modern Hindu Law, as interpreted by 
our courts, does not give her a tenth of these rights, 
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although we boast that we treat our women more con- 
siderately than our ancestors. It is well-known that 
Vignaneswara wanted to make women fully equal in 
property rights to men, and that the scheme fell through 
pọwing to a decision of the Privy Council which followed 
tħe reactionary views of some later Hindu Commentators 
in days when English women, too, had not benefited by 
the various Married Women’s Property Acts. 
to Wire-BEATING.—Even the beating of wives was 
regulated, as, of course, in mediæval England, the only 
difference being that, in England, Judges recommended 
a rope or a cat’s tail for the beating, whereas in India, 
a split bamboo, which did not exist in England, was 
recommended instead, three moderate. blows being the 
limit of the husband’s freedom, anything in excess being 
punished as assault against a third party. 
Po.tycamy.—Polygamy was allowed only under very 
strictly limited conditions, namely, if the first wife did not 
bring forth any children for eight years, or bore only still- 
born children for ten years, or only female children for 
12 years. So, it can be practised with far more impunity 
under the modern Hindu Law than under the ancient 
Hindu Law. 


RESTITUTION OF ConyuGAL RicuTs.—Even an action 
for restitution of conjugal rights was known to ancient 
Hindu Law, and was freely exercised, the petitioners 
being mostly senior and discarded wives. But, the Hindu‘ 
law-givers were well aware of the folly of trying to enforce 
such orders, either by specific performance, or by imprison- 
ment. They fined the recalcitrant husband 96 panas 
in case of disobedience of orders, and gave the money to 

the disappointed wife, in addition to her rights to main- 
` tenance, jewels, etc. 

Wire’s FREEDOM oF visir.—Unlike in modern India, 
where a jealous husband can, in practice, with impunity, 
prevent his wife from stirring out of his house, under the 
ancient Hindu Law, a husband preventing his wife from 
going to the houses of kinsmen on occasions of death, 
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marriage, disease, calamities and confinement of women, 
was liable to a fine of 12 panas. 


INTESTATE SuccEssioN.—About intestate inheritance, 
the Hindu Law was very sane. There was no rule of 
primogeniture or undue favouritism to the eldest or the 
youngest son. Properties were directed to be divided 
equally between the sons, even mud pots and grinding 
stones being liable to be divided.. Sometimes, a very 
small extra share was recommended to be given, at the 
discretion of the brothers, to, the eldest brother, as jyeshta- 
bagham, in order to enable him to meet the expenses of 
the sraddhas of the parents, thrown on him exclusively 
in those days, or to the youngest son who had not been 
fed at family expense for so long a period as his elder 
brothers and deserved something as compensation for this. 
Hindu Law saw no reason to give a man absolute powers 
of disposal over ancesiral properties, except for family 
benefit and necessity, but gave him such rights regarding 
his self-acquired properties. 

SALES OF LAND AND HousESs.—Hindu Law had very 
equitable rules regarding the sales of lands and houses. 
These sales had to be cried out in the presence of res- 
pectable persons of the locality, with the price offered 
by the vendee, and anybody in the village offering a 
higher price would get the lands and houses unless the 
original vendee agreed to make a parallel bid. This had 
three effects. First of all, it prevented nominal sales and 
low prices. Secondly, it made the sales public and 
notorious, and disputes about them difficult. Thirdly, 
it prevented the village community from having a dis- 
cordant element thrown in its midst as vendees, with the 
inevitable crop of litigation or break-up of harmony in 
the village community. 

DISTRIBUTION OF PRODUGE.—About the crops, the 
Hindu Law rule was that one half of the crop should go 
to the tiller of the soil or other person (like a man engaging 
coolies’ to cultivate under his. supervision) who actually 
shared in the profit or loss resulting from the crop. ‘The 
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waram system in the Andhra country under which the 
tenant ‘gets one-half is a survival of this. One-sixth of the 
crop was to go to the King as tax, and the remaining 
one-third to the landlords, immediate, intermediate or 
pitimate. If this rule were adopted now, many members 
of the depressed classes, who are often the actual tillers 
of the soil, will become rich and respectable, instead of 
their share of the crops being swallowed by innumerable 
middlefnen and parasites. 

DrFaMaTion.—Lastly, Hindu Law is remarkable for 
its enlightened view regarding defamation and kindred 
offences, which, in many primitive societies were not 
punished at all. Defamation of nations, castes, communi- 
ties, assemblies, guilds and gods were all punished equally 
with defamation of individuals. It was laid down that 
the wound caused by an arrow would be cured, in course 
of time, but not the wound inflicted by an abusive and 
insulting expression. Calculated defamation of a wife’s 
character was also held to be “legal cruelty ” towards 
her. “Truth”? was no justification, unless “ public 
benefit ” too was proved. Thus, a blind man could not 
be called blind, unless it was to show that he could not 
have seen something he pretends to have seen, etc. 

LAW-MAKERS.—Finally, the unique beauty of Hindu: 
Law was that the persons who developed it from time to 
time were Sages, Kings, and caste heads, each group with 
unique gifts and capacities, and not an assembly elected 
on a haphazard system, and giving no sure guarantee of 
either wisdom or deliberation or even of public weal 
being the sole guiding motive. 


FROM STATUS TO CONTRACT 
(A note on Str Henry Maine) 


BY 
Dr. A. APPADORAT, M.A., PH.D. 


Surveying the history of peoples from primitive times 
to his day, Sir Henry Maine made the brilliant generaliza- 
tion in his Ancient Law (1861) that the movement of the 
progressive societies “ has hitherto been a movement from 
status to contract.” 1 


In the infancy of society, custom was the king of men; 
men were born into the station and the part they were to 
have throughout life, as they still are among the peoples 
who preserve their earliest conceptions of social order. 
Merit could not avail to raise any man above his parent- 
age ; aptitude was allowed to operate only within the 
sphere of each man’s birthright. He who is born a slave, 
let him remain a slave, the artisan, an artisan; the priest, 
a priest— this is the command of the law ofstatus. Family ` 
and caste discipline were reinforced and supplemented by 
religious opinion. To break the custom of the house and 
of the tribe was to invite the curse of gods. Superstition 
helped to compel conformity. Under such conditions, 
itis clear, there was hardly room for the play of indivi- 
duality. 

Starting from the terminus of history, from a condition 
of society in which the relations of all persons were summed 
up in the relations of family, we seem, said Maine, to 
have steadily moved towards a phase of social order in 
which all these relations arose from the free agreement of 
individuals. ‘This means that men’s duties and liabilities 

1. Ancient Law, Chap. V. 
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‘came more and more to flow from willed action instead of 
from the accident of social position recognised by law. 
Already in Maine’s day, the progress achieyed in this 
direction had been considerable. The status of the slave 
„had disappeared ; it had been superseded by the con- 
tractual relation of the servant to his master. The status 
of the woman under tutelage, if the tutelage be understood. 
of persons other than her husband, had also ceased to 
exist ;° from her coming of age to her marriage all the 
relations she might form were relations of contract. So 
too the status of the son. [If any civil obligation bound 
together the parent and the child of full age, it was one to 
which only contract gave legal validity. 
II 
That Maine’s analysis is inadequate from the legal 
point of view (even as applied to history to his day) is 
now well-known : his generalization was one from Roman 
legal history and had no basis in Anglo-American legal 
history.1 Indeed, it is arguable*, that it did not com- 
pletely fit in with the facts of Roman legal history itself. 
But in social development, the change which Maine 
traces, viz., ‘the leaving of men to have their careers 
determined by their efficiencies ’, as Spencer put it, was a 
momentous one. In Europe the roots of this change 
could be traced to the decline of the feudal system and the 
epoch of invention, discovery and expanded trade in the 
sixteenth and seventeenth centuries. The feudal society 
of the Middle ages rested, as Pound points out in a famous 
Essay*, on the orderly maintenance of the social status quo. 
This conception answered to the needs of mediaeval society 
in which men found relief from anarchy and violence in 
relations of service and protection and a social organization 
which classified men in terms of such relations and re- 
‘quired them to be held to their functions as so determined. 
‘The discovery of America, the work of exploration and 
1. Pound, The Spirit of the Common Law (Boston, 1921) especially pp 28-29. 


2. Pound, Interpretations of Legal History (Cambridge, 1923) Chap. UT. 
3- The End of Law, in An Introduction to the Philosophy of Law, (London, 


r 
1937)» P. 79- 
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colonisation were carried out largely at their own expense 
by individuals with the minimum of support from their 
governments. It afforded scope for the display of indivi- 
duality. The world, as it were, suddenly grew larger,- 
and “ the farm boy who hitherto had either to become an | 
ecclesiastic or abandon all hope of changing the status ur 
which he had been born now saw himself Viceroy of 
Mexico or another John Smith, and it was small wonder 
if he forsook the plough for the ship.” The new®social 
need was, therefore, not to keep men in their appointed 
` grooves, but to leave them frée while they achieved what 
they might for themselves in a world that continually 
afforded opportunities to the active and the daring. The 
Industrial Revolution further emphasized the same need. 
The manufacturer needed freedom from social restraints. 
to enable him to make the fullest use of the new oppor- 
tunities in industry and trade. Jurisprudence kept pace 
and the end of law came to be conceived as a making 
possible of the maximum of individual free self-assertion. 
Laissez-fatre became the accepted creed of Government 
policy. 
III 


Does Maine’s view of social development hold good 
of the period since ? 

Eighty years have passed by since he formulated it. 
The period has been succinctly described as the ‘ machine 
age.’ The social and economic results of the Industrial 
Revolution have more fully manifested themselves. Broadly 
speaking, the results may be summarized as the increasing 
interdependence of men—a corollary of increasing speciali- 
zation and division of labour. Our needs whether of 
dress, food, housing, health, security, knowledge or amuse- 
ments depend more than ever upon the work of other men. 
And it is an elementary truth in politics that the greater 
the relations of man with man, the greater the need for 
regulating these relations by means of law—if we must 
attain social justice and protect the weak against the 
strong. Unlimited individualism, it was soon realised, 


VIJNANESVARA AND LAKSMIDHARA 


BY 
Rao Bauapur K. V. RANGASWAMI AIYANGAR 


Laksmidhara is as eminent among the authors of digests 
{nibandha) as the famous author of the Miidksard is among 
commentators. By a curious coincidence, both were contem- 
poraries, and each was commissioned by a powerful ruler, who 
claimed s&mrdjya,-to compose a Dharmafastra work, which 
would prove a fit monument’ of the reign of the patron. 
Another famous commentator, Aparérka or Aparaditya of the 
Silähära dynasty of Konkan, was also a contemporary of the 
other two great smdrtas. How far they were coeval we have 
no means of ascertaining with certainty. VijnaneSvara is 
considered as having made no reference in his great commen- 
tary to either of his rivals. It has also been assumed that he is 
the oldest of the three, and wrote his work long before the 
other two started their compositions. In regard to Apararka’s 
silence about the Mstaksard, of which his ignorance cannot be 
presumed, as he was so close a neighbour of VijnaneSvara’s 
patron Vikramanka or Vikramaditya VI of the Calukya dynasty 
of Kalyana (c. A.D. 1076 to 1127) it was suggested by Jolly 
in 1883 that “the fact that he never mentions the Mitdksara 
by name, has been explained as a result of Indian etiquette, 
which does not allow a royal author to notice expressly the 
opinions of another sovereign’s servant by name.” Mr. P. V. 
Kane! rejects the suggestion and points out that “it is doubtful 
whether any such etiquette ever existed,” and that “works of 
royal authors such as the Madanapérijaia or the Sarasvati- 
vildsa do not appear to have followed the rule. Mr. Kane also 





1. History of Hinds Law, 1885, p. 13; Journal of Indian History, III, 
p. 17. 
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points out! that Apararka “studiously avoids the mention of 
every ancient commentator.” 


The reign of Laksmidhara’s patron, the Gahadvala 
ruler Govindacandra of Kanauj, extended from about A.D. 
1110 to 1154, the date of his latest extant record. But, 5 
during the nominal reign of his father Madanapala (A.D 
1099 to 1110) he was actually exercising the functions of 
sovereign, and there isa record ofa gift which he made in 
that capacity bearing a date equivalent to A.D. 1104.2 eAlong 
with the two powerful rulers of Hindusthan and the Dakhan, 
mention must be made of an gqually powerful and eminent 
contemporary ruler, the Cola emperor, Kulottunga I (A.D. 
1070 to 1120), who ruled the whole of the peninsula south of 
the Tungabhadra, along with a considerable portion of the old 
Vengi kingdom of the Eastern Calukya dynasty.8 

It is noteworthy that each of these powerful kings ruled for 
about half a century, that they were all ambitious and warlike 
as well as extremely capable, and that the comparative peace 
which India enjoyed for about three generations was largely 
the result of the wholesome respect that each of these had for 
the power of the others. They were all patrons of letters. 
None of the three was young when he ascended his throne, and. 
had no previous administrative experience. It is valid to 
assume an intense feeling of emulation among the three kings, 
and there is evidence to show that their diplomatic activities 
were directed to produce one another’s encirclement. 





1. History of Dharmafastra, 1930, p. 330. 


2. The BasShi plate of Mahardjaputra Govindacandra, Ind. Ant, XIV, 
pp. 101-104; R.S. Tripathi, History of Kanawy, 1935, p. 305. 


The earliest extant record of Govindacandra as king is the Kamauli 
plate of V.S. 1171, bearing a date equivalent to the 15th October, 1114, (Epig. 
Ind. IV., pp 101-103), but it is probable that he came to the throne in A.D, 
1110 four years earlier. The Rahan copper-plate of Madanapdla and 
Govindacandra dated V.S. 1166 (3rd January 1109 A.D.) purports to be 
issued by command of Govindacandra himself and contains an injunction to 
implement the gift to Rdja-rdjgi-mantri-purohita-omdatya-aksapajlaka-bhandé 
gOrika - bhişak - sendpaty - ontah purika-- samastd - dhikdripurnsadin, though 
Govindacandra is still designated as Mahkdrdjaputra only. It ends with an 
alloéution on the transitoriness of life and the merit of gifts, and does not 
state asin the plate of A.D. 1104 that it received the concurrence of the 
Queen or any one else. The designation applied to Govindacandra is 
Mahérajapuira, not Ywvardja, as in the BasShi plate of A.D. 1104 (Ind. 
Ant, XIV, pp. 100-1044; J.A.S.B., XLII, pp 314—321). 


3. Nilakanthe Sastri, Colas, II, pp. 38—39. 
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The conditions must have strongly favoured the movement of 
ideas, as represented in capital literary works, throughout India 
in such times, even if we did not know that the tireless marchof 
pilgrims to the itrthas scattered over India should have facili- 
tated the exchange of ideas and the rapid circulation of books 

“pf merit. Further, when a great king commissions the compo- 
sition of a digest, or a commentary which would be as good as a 
digest of DharmaSdstra, it is natural to presume that no effort 
would be spared to place all available material, including the 
latest, before the authors entrusted with so responsible a duty. 
The point needs some emphasis, as it is usually assumed, that 
the percolation of views in books takes at least a generation to 
reach countries other than those in which they were written. 
The history of Dharmafdstra in India negatives such a view. 
It is therefore unnecessary to assign arbitrarily, on such an 
assumption, fairly long intervals between two works, which are 
believed to be connected by one alluding to or borrowing from 
the other, to allow of this penetration. Mr. Kane has, for 
instance, acted in this manner. He holds that the Mitdksard 
“must have been composed at the latest before 1100 A.D.”, 
because “VijfidneSvara is named in the Kalpataru”, which he 
holds as having been composed in the second quarter of the 12th 
century, and “the Kalpataru also mentions Vadibhayamkara” a 
writer supposed to have been, on the authority of the Viram1- 
trodaya a follower and critic of VijfianeSwara. On somewhat 
similar grounds among others the composition of Apararka’s 
commentary is put at about 1125, almost the date assigned by 
Mr. Kane to the composition of the Kalpatary.1 





L The point is illustrated by Lakgmidhara’s reference to Gopala, the 
author of the Kdmadhens as his vayasya, ie. contemporary and friend, in 
mentioning previous works compared with which his own Kalpataru is 
markedly superior. Mr. Kane, (op. cit. p. 296), places Gopala atleast a 
generation before Lakgmidhara, and assigns him to the period between 1000 
and 1100. 

The references are worth quoting in full: 


Paurdgireva wanih kvacitakyptekrtau kvapi bhfiyah smytinam 
Gop&las-tadvayasyah svekytiviracanam vakyariipeya cakre 
Srauta-smirtadisdraih vibudhamanobari kerisyate ayam 
Mimamsottasitirthaih aprthurathakeathdatitarandhraprebandhah, 


Yasotthitau sthitimet! na Mahairnavasrih 
Nidram dadhati yadadhah kila Kimadhenuh 
Tasyastanisyati ratim vibudhadvijinim 
Ananditum kimu na Kalpatarok pratohah. 

bd 26 
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Thus for the determination ot the dates? of these cardinal 
works our reliance must.be mainly on internal evidence of 
borrowing or obligation and the dates of the royal patrons. 
We may leave out the work of Apararka, which must have been 
composed when he was a king (A.D. 1110 to 1140) and when 
he was in the height of his power and prosperity, which would? 
narrow the limits further, as we know that after a disastrous 
war with the Kadamba king of Goa, JayakeSin II (circa 1104 
to c. 1147-8), in which he lost and regained most of hj terri- 
tories in North Konkan, he had the neefled peace of mind for 
such an undertaking as the composition of his famous commen- 
tary only after 1126, and concentrate our attention on the 
Mitdkgard and Kalpatars.2 


Mr. Kane discovered in the course of his very thorough 
research two allusions to the author of the Mstdksard in a 
modern transcript of the Vyavakarakdnda of the Kalpataru in 
the Sarasvatibhavan at Benares. This transcript, which I have 
had occasion to utilise in the preparation of my edition of the 
Kalpataru for the Gaekwad’s Oriental Series, is apparently a copy 
of a manuscript in fairly modern characters in the Library of 
the Royal Asiatic Society of Bengal, which itself seems rela- 
ted to an older Maithili manuscript in the Raj Library at 
Darbhanga. All these have been available tome. The three 
manuscripts have to be treated as one. The oldest manuscript 
which I have used is from the Library of H. H. the Maha - 
Rana of Udaipir in Mewar. It is undated but belongs appa- 
rently to the 16th century at the latest. A manuscript of which 
a copy was secured from the Raghunath Temple Library at 
Jammu seems to be also dependant on the group mentioned 
above, and to be identical with them except for copyists’ errors. 
It bears the date Samvat 1846. 


The first of the two passages occurs in the chapter on 
Ordeals (divya), sub-section Kofadivya, and Slaves (Dasyadhs- 
kdrinah). It runs, in most of the manuscripts, thus: 





1. Mr. Kane’s conclusion is that the Kalpatarw “must have been written 
between 1100 and 1150 A.D.,and probably inthe 2nd quarter of the 12th 
century.” (op. cH, p. 317). 

2. A.S. Altekar, “ The Silaharas of Western India’, Indian Culture, 
Il, pp. 412—413. “The turning battle in the SilAhara-Kadamba war was 
fought in A. D. 1126. As a result of this victory Aparirka ceased to bea 
Kadamba feudatory and regained most of his hereditary possessions.” 
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“Sodhyasya janani tatah putro va tat sahodarah 
Bharya putravati dharmya jndtayah parikirtitah” 


iti Vadibhayamkare Brhaspativacanat.! 


In Viramstrodaya, Vyavaharakanda, Vadibhayamkara is 
«described as a work by a follower (anuydyi) of Vijfianesvara, 
who exposed an apparent inconsistency in his master, in ex- 
plaining a verse of Yajnavalkyasmrti (II, 51). The passage 
runs thus: . 

“Vijnaneévaranuyayl yathatra Vadibhayamkarakridaha: 


‘Aho bata jagatkhyata-VijnineSvara-yoginah 
Pirvapara-virodhepi nanusandhanamadbhutam’s 


This passage is wanting in the Udaipur Ms., which is the oldest 
used, while it occurs in the rest. 


The concurrence of testimony in four Mss. will create a 
presumption in favor of the authenticity of this text as part of 
the original Kalpataru, if the manuscripts were independent 
and not transcripts of one original as is the case. We have thus 
a conflict between two sets of manuscripts, one furnishing the 
above text and the other omitting it. 


Is there any method of checking the genuineness of the 
citation from Vadibhayamkarakrit? It seems to me that there 
is. The verse is alleged to be a text of Brhaspati which 
Laksmidhara took second-hand from the above scholiast, quoting 
the source of his information. ‘Till now the writer who furni- 
shes this citation from Brhaspati is known only from this 
passage and the other quoted by Mitramisra in Viramtirodaya. 
A passage from Brhaspati, if authentic, will rarely be missed 
by digest-writers and commentators, and especially by writers 
who take delight in bringing into as many authoritative citations 
as possible, like Mitramisra himself. It is remarkable that not 
only is the Brhaspati quotation missing in Mitramisra’s work, 
at the corresponding place and context, but it is missing in such 
special studies of divya (ordeals) as Raghunandana’s Divya- 
tattwa. [It is even more stranger that it is unavailable among 





1, Op. cit. p. 290, notes 640 and 641. It appears to me that Vadibhayam- 
kara is the name of a work, rather than of an author, as assumed by Mr. 
Kane. 

2. Viramitrodaya, Vyavahdraprakdfa, Ed. Jibandanda 1875, p. 350. 
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the ninety-two verses from Brhaspati which occur in the digests 
and commentaries as relating to divya. The passage, cited on 
the authority of Vadibhayamkarakrit, is also tautologous, when 
considered with the following genuine verse of Brhaspati, which 
is reproduced in many digests to show that the effect of the 
ordeal should be watched not only on the person subjected to it” 
but on his wife, children and effects: 


Saptahadva dvisaptahad yasya hanir na jayate 
Putradiradhananam ca sa Suddhah syanna éarhsayah 


(Alternative readings: Yasyaréir na prajayateand Ubhaya- ’ 
trapi).1 

The alleged quotation seems to add to the number of per- 
sons (to be watched for the effect of the test) the parents, 
brothers and jxd#ts. But, as it mentions the wife and sons, 
who are already included in the above authentic verse, the 
tautology would justify the rejection of the alleged text. 

In no other case has Laksmidhara cited a source for a 
quotation from a writer so well known as Brhaspati. 

If the Sloka in question ts authentic, it might have been 
brought in for the purpose of elucidating the term ja, in the 
following verses of Katyayana and Laksmidhara’s comment 
thereon, which precede the citation :— 


“Atha deva-visamvada tri-saptahattu dapayet 
Abbiyuktam prayatnena tamartham dandameva ca. 
Tasyekasya tu sarvasya janasya yadi tadbhavet 
Rogognirjnatimaranam rnam dadyatdamam ca sah. 
Jvaratisara-visphotah stlidiparipidanam 
Netraruggalarogasca tathonmadah prajayate 
Sirorugbhujabhangasca daivika vyadhayo nrnam. 


‘Devavisamvadah’ Devakrto togajnatimaranadiripo 
virodhah.”2? 


1. See my forthcoming edition of the reconstructed Brahkaspats-smris, 
VII, 65. 
2 The passage may be rendered as follows :— 

“(The judge) should strictly compel the accused to pay, after three 
weeks, in case of the befalling of the fateful calamities (on the defendant 
undergoing the kofa or the tangula ordeal), a fine and the subject of the 
dispute. 

If any one of the following befalling him alone and not all people (in 
the neighbourhood) ms. disease, fire, death of a relation (j#d), then he 
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Brhaspati’s alleged verse will then have to be treated either 
as a definition of the term fnäti or as a restriction of the 
general sense of the term for the special purpose of limiting the 
applicability of the test or ordeal only to some, as against all 
jnatis, The word ‘fodhyasya’ at the beginning of the sloka 
“shows that it was intended to be part of the general treatment 
of ordeals, as it refers ‘to the ‘person to be tested’ (fodhya). 
If the floka is intended to convey Brhaspati’s idea of jndtivarga, 
it will ghow that he took a narrower view of the limits of jnāti- 
varga than other authofities. The jndti circle will then include 
only a man’s parents, sons, brqthers, and the caste-wife, who 
. has had male progeny. Others have construed the term 
more liberally. In the list of persons who are to honour the new 
bride, Yājñavalkya mentions the bride’s husband, her own 
brothers, her jnäti-varga, her father-in-law and mother-in-law, 
brothers-in-law (iż. e. brothers of her husband) and bandhu- 
vargah.1 In explaining the verse, Viśvarūpa inter- 
prets the word jyäti (jndtifabda) as ‘maternal uncle and 
others’ (sndtulddis).2 Medhatithi in commenting on the word 
<gndiayah’ in Manusmrty, III, 264 (254 in Jha’s Edn.) distin- 
guishes between jydt and bandhu thus: 
‘Jnatayah’ sagotrah: MatrévaSurapaksah ‘bandhavah’.3 


Kullika follows the interpretation of Vi§varipa in interpre- 
ting Manu’s injunction¢ that one guilty of mahdpdtaka 





should be made to pay the fine as well as the debt (which is the subject of the 
dispute). 

The diseases brought on by tbe wrath of Fate are fever, diarrhoea, 
carbuncles, suffering from rheumatism, diseases of the eye and throat, 
insanity, headache and fracture of the arms. 

“Devavisamvadah, means calamities like disease and death of rela- 
tions caused by Fate.” 


1. Ydjpavalkyasmrti, L 82. 
Bharty-bhraty-pitr-j pAti-svaSri-Svasura-devaraih, 
Bandhubhisce striah pilyah bhigana-AcchSdanidsanaih. 

2. Ed. Ganapati Sastri, 1922, Trivandram, p. 84 (T. S. S. No. 74). 


3. Ed Ganganath Jha, Bibkotheca Indica, Vol. I, 1932, p. 319. 
The floka of Manusmyti (ITI, 264, in the ordinary editions and III, 254 
in Jha’s Ed. of Medhatithi) runs as under: 
Prakgilya hastavicamys jpatipriyam prakalpayet. 
Jaatibbyah satkrtam dattva bhandhavanapi bhojayet. 
4. Moanusmyrit, IX, 239: 


JpAtisambandhibhih tvete tyaktavy’ kytalaksenib. 
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(inexpiable sin) should be abandoned even by his relations. 
He takes ‘fnät to mean ‘mdtwlddi’, i.e., the maternal 
uncle and others; but in explaining the same word in 
Manusmrti (III, 264), he follows the distinction between 
Jnāh and bandhu made by Madhatithi. Bühler in translating > 
the versel has accordingly treated jpdtayah as equivalent to” 
‘paternal relations’ and ‘bdndhavdh’ as signifying ‘maternal 
relations.’ a distinction which he repeats in translating jndtt 
and sambandhi in Manusmrth, IX., 239. -Mitramidga? in 

interpreting the verse in Ydjnavalkya-starti on ee 
tutelage of women,’ construes ‘jpdtayaha’ as 

The Sabdakalpadruma gives an elaborate reckoning a jnati- 
varga :— 


“saptamapuruşaparyantam sapindah; tatah tripuruşa- 
paryantam sakulyah; tatah caturtbaparyantam samanodakah; 
tata paren gotrajāh”.3 


It will be seen that there has been wide disagreement among 
authorities on the signification of the term jnäti. It is incredible 
that an authoritative definition of it by a jurist of the eminence 
of Brhaspati should not have attracted the attention of com- 
mentators and nibandhakdras, and that it should be left to be 
gathered even by Lakgmidhara from an obscure writer like 
Vadibhayamkarakrit. If the verse attributed to Brhaspati is, on 
the other hand, a limiting clause attached to that of Katyayana 
and other writers about the kinsmen who should be watched for 
the effects of the ordeal, it is no less strange that so important 
a restricting clause should not have found its way in other later 
or earlier writers who treated of ordeals. The circumstances 


1. S.B.E, XXV, 1886, p. 384. 
2. Yaājpavalkyaşmrti : 


Rakset kanyam pitå vinnim patih putrasca warddhake, 
Abhave Jypitayastesim na svatantryam kvacit striyab, 


The comment of Mitramiéra is: 
Evam raksanasamarthinam pitradi putrintinim asatve tndati- 
Riktih sapindik rakseyuh eva svadosaparihirartham, 


(Chowkhamba Edn. of Vajyovalkyarmrii with the commentary 
Viramitrodaya, p. 150.) 
3. Ed. Vasu, 1878. 
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in regard to this quotation are so suspicious that its ascription 
to Brhaspati solely on this passage referring to Vadibhayam- 
karakrit, which might have been interpolated into the text by 
an early reader of Lakgmidhara’s digest, is not justified, and I 
have had to reject it in my reconstruction of Brhaspatismrti, 
“which is appearing in Baroda Oriental Series. 

We may now consider the second ground of the view of 
Mr. Kane that Lakşmīdhara quotes VijnaneSvara. The 
Sarasvgtibhavan transcript of V-yavahdra-kalapatru :— 


Ksatradharmastu brahmano brahmanam dasakarmani na 
karayediti Vijnanegvara-svarasih 


This sentence occurs almost at the end of a short 
paragraph in which Laksmidhara discusses the effect of 
the injunctions of Narada and Kātyāyana on the circums- 
tances in which members of the four castes can become slaves 
(ddsdh). The paragraph is defective in the Udaipur manus- 
cript and hardly makes any meaning; and it contains neither 
the name of Vijnanefvara nor of the Pdrijdia and of Halayudha 
which occur in other manuscripts. A manuscript of the work, 
which belonged to the late Mahamahopadhydya Baccha Jha of 
Dharbhanga gives a condensed version of the passage :— 


“Tadtinam iti” : sladhyayananyinam brahmanam, śīlādhya- 
yanasampanno brahmanah karmakarayediti yojana; “aśubham” 
vinmitrsodhanadi; “kgatravitSiidradharma” ityadi—ksatryadi- 
dharmo brahmanah dasakarmani na kirayediti Brhaspatimatam 
ityarthah. 


A manuscript inthe Dharbhanga Palace Library contains 
only the above short passage, with the following changes: 

(a) It adds: “kamatah tadicchaya” after “yojana” 

(b) It interpolates “brahmanam” between “brahmanah” 
and “dasakarmani”. ) 

This manuscript was copied for me through the Baroda 
Oriental Institute and bears its Stock Number 13929. Another 
manuscript from the Dharbhanga Palace, which was also copied 
for me (and which bears the Baroda No. 13928) gives the 
longer version, which occurs also in a transcript from Jammu, 
and which is virtually identical with the transcript in Saraswati- 
bhavan used by Mr. Kane, and its source, viz., the Ms. in the 
Asiatic Society at Calcutta. 
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The longer passage, as edited from these manuscripts, 
runs as follows :— 


«“Siladhyayanasampanno brahmanah, ‘kamatah’ icchantam, 
‘tadiinam’ ‘$fladhyayananyinam karma karayediti yojana. 
Tatrapi ‘na agubham’, vin miitraSodhanikam, na karayedityar-. 
thabh. ‘Kgatravitstidra-dharmastu’  ityadi, ksatriya-vaigya~ 
$idranam tu sagunanam api savarnye api kadacit dasa-swami- 
bhavo bhavet. Brahmanastu ‘sama varnam’ samanagunam 
dasakarmani na karayediti Brhaspatih manyate itya n Iti 
Parijata - Halayudha - svarasah. Ksatravitsfidradharmastu 
brahamanah brahmanam dasakafmani na karayet iti Vijnaneé- . 
vara-svarasah. Sarvascayam arthah upagrahya eva.” 

On an analysis of the manuscripts, it is seen that the refer- 
ences to Pdrijata, Halayudha and VijnaneSvara are found in 
three manuscripts, vis., at Calcutta, Dharbhanga and Jammu, 
and a transcript of the Calcutta manuscript at Benares; and in 
three independent manuscripts, namely those at Udaipur, Dhar- 
bhanga Palace and Navani in Dharbhanga (belonging to Baccha 
Jha) the references are entirely absent. 

In considering the authenticity of the references in this 
passage, it would be helpful to examine the reproduction (with- 
out the omission of even a word) of the whole of this section 
of the Kalpataru by CandeSvara in the Ddsyddhikdravidhth 
chapter of his Vivdderatndkarat In this reproduction, the 
prose explanations which are missing in the group of three 
manuscripts, that give the shorter version of the comment 
reproduced above, are found as in the 8Asiatic Society's manus- 
«cript and those derived from it. 

CandeSvara gives the crucial passage thus :— 


“Brahmanastu savarnam samavarmam samanapgunam na 
karayet iti Brhaspatirmanayate iti Parijata~-Halayudha-svarasah. 
KsatravitSidradharmastu brahmano brahmanam dasakarmani 
nana karayediti Laksmidhera-svarasah. Sarvascdyamarthah 
upagrahya eveti.”? 


It shoutd be noted that the view attributed to Vijnaneśvara 
as his personal opinion (svarasah) is here ascribed by Candes- 
vara not to Vijnaneévara but to Laksmidhara himself. 





1. Ed. Bibkotheca Indica, 1887, pp. 152—155. 
2. Ibid, p. 153. f 
e 
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It is not open to contend that CandeSvarain giving the 
opinion as Laksmidhara’s committed an error; for, what is 
stated is the view of Laksmidhara, as gatherable from the 
entire section, while it is opposed to the opinion of Vijnanes- 

y vara, as given in the Mitäākşarā. 
~, The point will be clear if the tenor of the discussion is 
briefly stated. Of the several modes in which servitude may arise 
there are two, vis., by a person surrendering voluntarily his 
liberty, even as a woman does when she marries, or forfeiting 
it by doing something *which is forbidden. There is further 
the general rule,which is stated in several smptis, that a Brah- 
mana cannot be made a slave. Thus Katyayana! lays down :— 


” Triguvarnesu vijneyam dāsyam viprasya na kvacit. 


The parvardha refers to the assumption of slavery volun- 
tarily, like a wife, by giving away one’s liberty (svatantra- 
syatmano danaddasatavam daravatmatam). 


Katyayana also says :— 


. 


Bräbmaņasya hi dāsattvāt nrpatejo vihanyate. 


(By the slavery of a Brahman the lustre of the King is 
lost. )? 

A person who renounces the ascetic life (pravrajy- 
fivasttah) becomes, according to Yäjnavalkya the life-long slave 
of the King.3 The same rule is given by Narada in specifying 
the person whose slave a person abandoning the ascetic order 
becomes :— 


Rajno hi dasassyat pravrajyavasito narah. 


‘He becomes the slave of the King. He cannot be emanci- 
pated (na tasya mokgosit) being a slave for life’.* 





1. Kane, Kdtydyonasmrtisdroddkara, 1933, verse 715. 
2, Ibid, verse 717. 
3, See Tl, 183: 
Pravrajyivasito rajpo dasa Amaranantikam. 
4. Ed. Jolly, Bibliotheca Indica, 1886, p. 148: 


R&jpim evatu disassydt pravrajavasito narah, 
Na tasya vipramoksosti na viguddhih kathancana. 
27 


s 
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The rule implies that a Brahmana can be the slave of a 
king, who might belong normally to the kgatriya caste and who 
can be of even a lower caste. If such a degradation of 
status of a Brahmana occurs, it would be opposed to another 
rule of law that the relation of master and slave can exist 
only between those of equal caste (varya) or in the order of e 
the castes (anulomatah), the master being of the higher and. 
the slave of the lower caste. The reverse order in prohibited: 


Varnanamanulomyena dasyam; na pratilomatah.1 ° 


The prohibition of pratiloma i in the relation of master and 
slave is repeated by Narada, who states as the only exceptions 
to the rule that those who abandon their Gframa-dharma (the 
persons who renounce asceticism for example) can have a 
pratiloma relationship : 


Varnanam pratilomyena dasatvam na vidhiyate. 
Svadharmatyigino anyatra.? : 


Vijoanesvara in commenting on the passage in Yajnavalkya 
prohibiting pratiloma relationship between slave and master 
cites the above rule ‘of Narada to show that a pratiloma 
relation can exist between master and slave, as when a king 
becomes the owner of a slave, who had forfeited his liberty by 
abandoning his dharma as an ascetic :3 


«“‘Svadharmatyaginah punah parivrajakasya pratilomyena 
dasatvam isyata eve.” 


Accordingly, Vijnaneévara’s view is that a Brahmana ascetic, 
who renounces his Sanydsa, becomes for life the slave of one 
inferior to him in caste. But, the passage in the Kalpataru, 
which is brought up as containing a reference to Vijnane$vara’s 
view, definitely ascribes to him, as his characteristic opinion 
(svarasak), the conclusion that the rule for Ksatriyas, Vaišyas 
and Sūdras is that they cannot put a Brahmana in the position 
of a slave to do a slave’s work.4 


Yajnavalkyasmris. II, 189. 
Nadradasmrti, V, 39. 
Comment on Y&jpavalkya, II, 183. 
Kegatra-vit-sidra-dharmastu brahmanah brdhmanam dasakermani 
na kdrayet iti VijganeSvara-svarasah. 
(Vyocahara-Kalpatars, (Folio 380 of Sarasvatibhavan Transcript). 


Pope 


’ 
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If Laksmidhara desired to refer to a writer, he would 
obviously not have done so by attributing to him the exact 
opposite of the views to which he had given public expression, 
in a book which must be available to every one. This is just 
what he must be deemed to have done, if we accept the view 
~ that the passage cited above is authentic and contains Laksmi- 
dhara’s citation of Vijnanegvara’s opinion on the controverted 
point. The view embodied in the passage is that of Laksmi- 

and not that of VijnaneSvara. CandeSvara was therefore 
right in citing the conelusion embodied in the above vyavasthé 
(opinion) as Lakgmidhara’s. Its attribution to VijnaneSvara 
will only show that he who mate it had not read the Mitdksard. 
It may be noted as a justification for CandeSvara’s citing the 
passage as Laksmidhara’s special view that, in the selection of 
authorities from smrti to decide the question whether under any 
or particular circumstances a member of the first caste (pra- 
thama-varna) can be enslaved, Lakgmidhara deliberately refrain- 
ed from citing Ydajnavalkyasmyts and coupling it, as done by 
the Mitdkserd, with the amplification by Naradasmris, and that 
authorities are brought in to support his thesis that under so 
circumstances can a Brahmana be brought to a servile status. 
His view is in harmony with that of Visnusmrtl which imposes 
the highest amercement for violence (sitama-sdhasa-danga) for 
the offence of reducing to servitude a Brahmana and that of 


' Katyayana and Brhaspati. 


It is thus clear that the reference to Vijnanesvara in the 
Kalpataru is not authentic. Both this sentence and the one 
bringing in an alleged quotation from Brhaspati are manifestly 
the interpolations of some reader, who noted them in his 
copy of the Kalpataru, and when the manuscript was 
copied, the scribe, as scribes still do, embodied the marginal 


note of the reader in the text, as if it was part and parcel of 


the text.? 





1. Vigeusmrii, V, 151 Ed. Jolly. 

2. This is technically known as ‘reader’s conflation’. Conflation is the 
appearance in a manuscript of readings which are neither derived from the 
archetype (by continuous descent), nor are original variants of its own or of 
any of its ancestors, but have been imported. The type of interpolation 
now noticed in the Kalpaiarw will be termed also as “contamination” by some 
critics. (W. W. Greg, The Calculus of Variants, Oxford, 1927, p. 56). 
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Even apart from the drift of this line of evidence, the 
balance of probabilities is against Lakgmidhara making any open 
allusion to Vijnaneévara, even if it be conceded that, owing to 
the assumed chronological relationship between the two writers, 
such a reference was possible. The position of the two writers 
precludes such acknowledgment. Lakgmidhara was, for instance,” 
the chief minister of the powerful king of Kanatj, who was 
extending his dominions and adding to them, so as to come 
within striking distance of the dominions of the Calukya ruler, 
Vikramaditya VI, whom Vijnanegvara glorifies.1 The fourth 
and sixth verses in the conclusion of the Mstadksara, which are 
indubitably by Vijnanegvara himself, makes these claims :— 
«There is and there will never be on the earth, a city equal to 
Kalyana (Vikramaditya’s capital). No king who could be 
compared to Vikramarka has ever been seen or heard of. The 
learned VijnaneSvara cannot submit to be compared to the 
slightest extent with a rival May these three, who are com- 
parable to the Kalpavyiksa (the immortal wish-yielding tree), 
last (live) till the end of the present cycle of time (kalpa) 
.....From the causeway of the ornament of the race ofiRaghu, 
which is massed fame (4. e., Rama’s Bridge”) to the monarch 
of the mountains (4. e., the Himalayas), and from the western 
ocean, whose waves are raised by the gambols of shoals of 
fishes, to the eastern ocean (i. £., from the Indian Ocean to the 
Bay of Bengal), may Vikramadityadeva, whose feet are res- 
plendant from thelustre of the gems on the diadems of prostrat- 





1. Acopper-plate grant dated Vikrama-samvat, 1177 (i.e. A. D., 1120) 
now in the possession of the Asiatic Society in Calcutta, mentions that 
Govindacandra sanctioned the transfer of the village of Karanda and the 
talla of Karanda in the pattal of Antardla, which was originally granted by 
Yasahkarga, from the possession of Bhattaraka Rudrafiva, a royal chaplain, 
into that,of the Thakkura Vasistha. Yasabkarpa is obviously the Cedi 
ruler who was the son and successor of the more famous conqueror Karna 
of the Kalaciri dynasty, whose reign must have come to an end before A. D, 
1080 as in the Candravati copper-plate of King Candradeva of Kanauj it is 
stated thns: “When Bhoja went to Heaven, and when Karna remained only 
in renown, and when the earth was being troubled, she found a refuge and a 
protection in Candradeva Gahadvila” (Ind. Ant, XIV, p.103). From A. D. 
1117 the title “aévapati-gajapati-narapati-rajyatrayddhipati” appears in the 
grants of Govindacandra of Kanauj, (Ind. Ant., XVIII, pp. 19—20) and is 
continued in the descriptions of his successors, Later on the same title is 
taken by the Cedi ruler Narsimhavarman (c. 1155 A. D.). It has been 
suggested that the rulers of the Andhra country were the Narapatis. 
(C. V. Vaidya, History of Medieval India, II, 1926, p. 191). 
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ing kings, protect the entire world so long as the Moon and 
the Stars endure.’’! 


The panegyric is as usual couched in somewhat exag- 
gerated terms, but the skill of the author is shown in bringing 
«into it innuendoes and references to facts or claims which 
‘a pcontemporary would readily detect. Thus, the words 
referring to the western ocean, as one of the limits of Vikra- 
maditya’s dominion, contain a concealed reference to his great 
contemporary and enemy, Kwlotiunga Cola, which has not 
till now caught the attention of scholars. The words ‘catula- 
timi-Kwlottungaringattarangdt” which qualify in the more 
obvious sense ‘ the western ocean with waves raised by the 
gambols of shoals of giant fishes’, may be taken as qualifying ‘the 
eastern Ocean’ in the concealed sense of the “the unsteady 
movements of the struggling whale of a Kulottunga’. The 
spiteful statement may have been put in for the special delecta- 
tion of Vikramaditya, even as even more spiteful allusions to 
Kulottunga, under a corrupt form of his earlier title, Rajendra, 
2(Rajiga) occur frequently in the poem (Vikramankadeva- 
carita) in which Bilhana lauded the life and achievements of 
Vikramaditya VI. Bilhana refers to Kulottunga specifically as 
“the family foe” of Vikramaditya. The careers of the two 
kings should have, by their remarkable parallelism, intensified 
the bitterness of their rivalry. Both came to their imperial 
heritage by what Bilhana calls “the concurrence of fortune,” at 


1. Nasidasti bhavisyati kgititale Kalyiga-kalpam puram : 


No dretahk fruta eva va ksitipatib Sri-Vikramarkopamah, 
VijpineSvara-pagdito na bhajate kipjanyadanyopamih, 
Axkalpam sthiramastu Kalpalatiki-kalpam tadetattrayam, 
Asetoh kirtirasfe Raghukulatilakasya ca Sailidhirajat, 


A ca pratyak-payodheScatula-timi- Kulottunge- ringat-tarangat, 

A ca praci-samudrat amita-nrpasiroratnabba-bhasuranghrib, 

Payid-Scandratiram jagad-itam-akhilam Vikramdditye-devah 
2 Canto VI, Slokas 26 and 27: t 


Atha katişucideva daivayogăt parigalitesu dinesu Colasiinoh, 
Sriyamaharata Rajigibhidhanah prekrti-virodha-hatasye 
Cengināthab, 
Kutilamatirasa asau viśamkamānah punar-amumeva paräbhava- 
- Pragalbham, 
Pragunamapakrta prsta-kopahetoh praksti-virodhinamasya 
$ Somadevam. 
` 
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almost the threshold of middle age. Both ruled for half-a-` 
century. The Vengi country, forming the area between the 
mouths or deltas of the Krshna and G6davari rivers, was one 
of the bones of contention. The tract was originally a part of 
the Calukya empire in the seventh century, and became inde- 
pendent under a younger branch of the original Calukya line.” 
(the “Eastern” Cālukyas). Vikramaditya belonged to the 
later CAlukya line, whose kinship with the older line was hypo- 
thetical, while Kulottunga was by descent a scion of both the 
older Calukya line (through the Eastern Calukyas of Vengi) and 
of the Colas. Before he became ¢he Cola emperor in 1070, he 
had fought, in A. D. 1067, Vikramaditya, who was then the 
favourite of his father Someévara I, the founder of Kalyana, 
and obtained from his admirers the title Virudardja-bhayam- 
kara, ‘the terror of Virudaraja or Vikramaditya’.1 The Calukya 
had almost recovered Vengi, when the news of his father’s 
death and the accession of his elder brother and enemy, 
Someśvara II made him withdraw (A.D. 1059). Vikramaditya 
had married a Cola princess, the daughter of the emperor Vira- 
rajendra I, and so had a shadowy claim to the Cola heritage. 
Six years after the accession of Kulottunga to the Cola throne 
war broke out again between him and Vikramaditya, who was 
to seize the Calukya throne (A.D. 1076) on the defeat of his 
brother by Kulottunga, who had meanwhile turned the tables on 
his rival, conquered Konkan and the Mysore country, and 
reached the western sea. Kulottunga was however unable to 
push his advantages far, owing to the revolt of Ceylon 
and the invasion of Vengi by Yagah-Karnadeva, the 
_Haihaya king.2 By A.D. 1076 Kulottunga had reconquered 
Vengi and appointed a son as viceroy over the tract? He 
began campaigns against Kalinga, on the northern frontier 
of Vengi, in A.D. 1096 and a more famous invasion of 
Kalinga in A.D. 1110, which his general Karunakara 
over-ran.€ In A.D. 1115 his dominions reached their 





1. Kajingatinpparoni, X, 25, referring to the war of 1067 states 
that it was in this war that Kulottunga earned the title of ‘Terror to 
Viruduraja or Vikramiditya’ (Virwdurdja-bhayombara), See Nilakantha 
Sastri, Colas, II, 1937, p. 5. 

2. Ibid., pp. 8—14. 

3. Ibid., p. 31. 

4. Ibid., pp. 33—38. 
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maximum extension, and virtually embraced the entire area 
of the present Madras Presidency! By A.D. 1116 the tide 
turned against Kulottunga. The Mysore territory was lost by 
that year.2 By 1118 Vikramaditya had reconquered almost the 
whole of Vengi,3 and his territory had then really extended 
“irom the Western to the Eastern ocean, as stated in the panegyric 
of Vijnane$vara, quoted above. The diplomatic activity of 
Vikramaditya was aimed at embarrassing his rival, by instigat- 
ing demies and rebellious feudatories. The Pandya revolt, 
the Ceylon rebellion and the troubles in Vengi and Kalinga, as 
well as in the Kannada country, were all fomented by him.# The 
wish that Vikramaditya should continue to rule from Rames- 
waram to the Himalayas, expressed in Vijnaneévara’s panegy- 
tical verse, should be construed as a reflection of these alliances 
and the extension of the sphere of his influence to the 
dominions of the Cola emperor. If the description of Vikra- 
maditya’s sovereignty as extending from ocean to ocean, and 
from Rama’s Bridge, is realistic and not an empty vaunt it 
can only refer to a period after 1118 towards the end of the- 
teign of Vikramaditya, who died in A.D. 1127. The prayer 
for stability (dkalpam sthiram astu) which Vijnanegvara ‘has 
uttered must have reference to the varying fortunes of the 
conquered areas, just as the reference to the struggles of “the 
whale Kulottunga” is an allusion to his last war against his 
tival. 

Considered in this way, the date of the Mitākşarāä must be 
about A.D. 1120, i.e., twenty years later than the latest limit 
assigned by Mr. Kane to its composition.’ A considerable part 
of the Digest of Laksmīdhara must, on the data given below, 
have been composed before this date. That is to say, the 
Digest should have been written early in the reign of 
Govindacandra, while the commentary (i.e. the Mstdksara) 
should have been composed towards the end of the long 





1. Ibid., pp. 38—39. 

2 Ibid., pp. 41—44. 

3. Ibid, p.44to p. 47, “That Vikramaditya's rule did extend in this 
period to the whole of the Telugu country becomes clear from the 
provenance of his inscriptions.” 

4. Ibid., Ch. XIII (pp. 1-60) passin. 

5. “The Mitdksard was composed between 107051100; AD.” (History 
of Dkarmaśdstra, p. 290.) 
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reign of Vikramaditya. This is borne out by the tenor of 
Vijnane$vara’s “panegyric which seems to refer to what has 
been accomplished rather than to glories to come.1 


To turn to the wish that that the Calukya king should rule 
from the Himalayas to Rameswaram, we must treat it as ae 
pious aspiration if we remember the rapid expansion of the 
power and dominions of the Gahadwala dynasty of Kanauj in 
spite of the ever present fear of Musulman invasion and con- 
quest.2 Inthe Rahan plate of A.D. 1109,the Yuvaraja Govinda- 
candra records that he had “again and again by the play of his 
matchless valour’ compelled the Amir (Hammira) “to lay 
aside his enmity.” (Hammiram nyastavairam muhur-asama- 
rana-kridaya yo vidhatte).3 Before 1126 he had annexed 
parts of Magadha.4 In 1120 he had changed a gift of a village 
by the Cedi king Yasahkarna,5 and a prince of the line 
claims in A.D. 1114to have been honoured for his valour by the 
king of Kanauj. Govindacandra’s victory in Dasarna on the day 
of the birth of his grandson Jayacandra is said to have been the 

“reason for, giving his name to the latter.6 The Gagaha 
plate (now in the British Museum) of A.D. 1142 describes 
Govindacandra as having captured the elephants of “nine 





1. The panegyric begins with the words “there never was, is or never 
will be” (nadsidasti bhavigyati ksititale). 

2 The fear of the Muhammadan was responsible for the permanent 
addition of a new tax, named Taruska daşda, a Turk-geld, to the financiat 
imposts of the Kanauj kingdom. It makes its appearance among extant 
epigraphs in the Rahan copper-plate grant of Madanapdla and Govindacandra, 
dated A.D. 1109, and continues to the end of the reign of Jayacandra, who 
was conquered and killed by the Muhammadans in A.D. 1194. 


3. For the Rahan plate see Ind. Ant. XVIII, pp. 14—19. It is reprinted 
fully in Vaidya’s History of Medieval India, IL, pp. 479—480. 


4, The Maner copper-plate inscription of A.D. 1126 records the grant 
of a village near Patna by Govindacandra. 


-It is published in the Jowrnal of the Bihar and Orissa Research Society, 
II (1916), pp, 441—447. 


5. See ante p. 214 and J. A. S. B., XXXI, p. 124. 


6, See the Ratnapur inscription of Jajalladeva dated in the Cedi year 

866 or 1114 A. D. Itdectares that Jajalladeva, who was descended from an 

earlier king of the same line as the famous Cedi rulers Gangeyadeva, Karna 

and Yasahkerna, “on account of his prowess was like a friend honoured 

with fortune” by the king of Kinyaknbja, i.e. Govindacandra who was then 
izning, 4 ‘ 
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kings”.1 He had apparently no powerful rival in North India, 
and the only rulers whose power could match his were Kulot- 
tunga, whose armies marched to the limits of North Kalinga, 
and Vikramaditya VI. His relations with these two kings seem 
to have been dictated by the Hindu politicial principle thata 
“neighbour, whose frontiers march with one’s own, is an enemy 
(ari), actual or potential, while the neighbour’s neighbour on 
the opposed side is his ally (mitra), actual or potential, while 
that auler’s neighbour on the other side is the potential ally of 
his enemy (arermiira)°2 Thus, to Govindacandra, the ‘enemy’ 
will be Vikramaditya, and ‘aly’ Kulottunga, while to Vikra- 
maditya, the natural allies will be those opposed to Kulottunga, 
like Vijayabahu, the king of Ceylon, who reconquered Pollan- 
narua (A.D. 1076)and freed Ceylon from Cola rule, the kings 
of the Hoysala dynasty# and the kings of Kalinga.6 The 
influence of the principle on the relations of the three great 
contemporaries is evidenced by history. Vijayabahu of Ceylon 
is said to have married Lilavati, the daughter of ‘Jagatipala’ of 
Kanauj. The queen of Jagatipala is said to have been an 
internee in the Cola kingdom, from which she escaped 
with her daughter to Ceylon. We do not know when 
this marriage took place, but it must have been in the reign of 
Vijayabahu, which extended from c. A.D., 1060 to 1120 practi- 
cally covering the reigns of Kulottunga and Vikramaditya, and 
probably after he had freed Ceylon from the Cola supremacy. 
The dynastic lists of Kanauj, either of the Pratihara dynasty or 
of the Rastrakttta branch, which apparently had possession of 
Kanauj til c. 1085, when it was seized by Candradeva of the 
Gahadvala dynasty, the grandfather of Govindacandra, do not 
contain the name Jagatipala) He was probably an obscure 
person with ‘pretensions to Pratithara or Rastrakiita lineage. The 
flight of the distressed ‘queen of Kanauj’ with her daughter 





1, For the Gagaha plate see, Epigraphia Indica, XIII, pp. 216—220 
and Ind. Ant. XVIII, pp. 20—21. The victory over the “nine kings” is 
mentioned in earlier epigraphs of the king, and the earliest extant reference 
A. D. is in the Pali plate of 114. (J. B. O. R. S., 1930. pp. 233-238. It reads 
Nava-rdjya instead of Nava-rdja. 

2 See Sarga VITI of Kimandaka’s Nitisdra, flokas 16 to 50 (pp. 105 to 
114 of the Trivandram Edn. 1912). 

3, Nilakantha Sastri, Colas, II, p. 17. 

4. Ibid., pp. 41—44. 

5. Ibid., pp. 34—38. 

6. Ibid. p.17. 
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must have been after ‘Candradeva’s conquest and after she had 
lost all hope.! Why did the fugitives escape from the kingdom 
of Kulottunga in which they were seeking an asylum? The answer 
is suggested by the intimate and friendly relations between 
Govindacandra and Kulottunga of which evidence exists in a 
stone epigraph (incomplete or mutilated in some rebuilding’ 
operation) of the sovereign of Kanauj, bearing a Cola date 
corresponding to A. D. 1110. which exists on the walls of a 
temple in the Cola capital Gangaikondacolapuram.? This igscrip- 
tion gives the familiar Gahadvala praf&st, and ends (before 
mutilation commences) with the name of Candradeva, the 
' grandfather of Govindacandra, to whose reign the inscription 
clearly belongs. The late Mr. V. Venkayya suggested that the 
inscription was perhaps incised during a friendly visit of the 
Kanauj king to Kulottunga. This is improbable. It is more 
likely that the endowment recorded in this inscription was 
intended as a gesture of friendship, and was allowed, with 
the prafasti of a reigning foreign ruler to be put up in the very 
capital of the Cola emperor. It is natural that this alliance 
between Kulottunga and Govindacandra should shut the 
Cola dominions to any pretender to the lordship of Kanauj. 
It will account for the flight of the mother of Lilavati to Lanka, 
and Lilavati’s own marriage to the king of Lanka who had 
driven the Colas out of the island. The intense illwill 
. between Vikramaditya and Kulottunga is evidenced both 
by contemporary literature (e. g., Vikramdnkadevacarita 
and the colophon to the Mstaksara,) and inscriptions’. 
Govindacandra’s diplomatic activities naturally extended 
to all possible enemies of Vikramaditya VI. Thus, he 
is said in the Prabandhacintdmant to have received an envoy 
from the Calukya ruler of Anhilvad (Gujarat), the warlike 
Siddharaja Jayasimha (A.D. 1093 to 1143) the predecessor of 
the more famous Kumiarapala (A. D. 1143-1172). In an 
Indian kingdom the responsibility for making alliances rests 





1. Tripathi, History of Kanauj, 1937, pp. 288—290. 
2. Para 56 of the Annual Report of the Madras Assistant Superinten- 

dent for Epigraphy, for 1907—1908. 

“3. SeeInscription No. 401 of 1896, Madras Epigraphist’s Collection, 
where ‘Vikkalan’,i.e Vikramaditya VI and Singapan i.e. the Kadamba King 
Jayasimha, the ally of Vikramaditya. are said to have plunged into the 
*western sea’ on their route in battle by Knlottunga c. A. D. 1076, 

4. The Prabondhactntdmant, Ed, Jinavijayamuni, IIL, 121, states that 
Siddharaja Jayasimha sent an envoy to the king of Kaii. 
a e 
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with the Mahkdsdndhivigrahika or Chief Minister for War and 
Peace.! This was the office held in the kingdom of Kanauj, by 
both Bhatta Laksmidhara and by his father Bhatta Hrdayadhara 
and is signified by the term Mantri, which occurs at the head, 
of an enumeration of the officers of state to whom the Kamauli 
“grants of Govindacandra were addressed for execution. In the 
eighth éloka introducing his work, Laksmidhara describes 
himself as “Mantrifvarah”. This should be treated as a 
parydya for the official title of Mahdsdndhingrahika, which 
appears over and over ‘again in the colophons.’ In two places, 
vis., at the beginning of the first känga and at the beinning of 
the Réjadharma-kdnda, Laksmidhara proclaims that it was 
solely through kis counsel that king Govindacandra attained 
supremacy over other kings, and trod the path of 
righteousness, and made many crowned heads humble 
themselves at the feet of this king. Such an open 
declaration in a work written by command of a powerful 
ruler could not have been made unless the truth underlying 
it was well-known. The Cola alliance, of which we have 
evidence, soon after the formal assumption of sovereignty 
of Govindacandra about A. D. 1110 may have been due to his 
Minister’s skill, and intended to check the designs of the aged 
and warlike ruler of the Dakhan. It is noteworthy that in the 
description of the prowess of his king, in the introductory 
stenza, Laksmidhara refers only to two exploits specifically, vis., 
repeated defeats of the Hammira, i.e., the Muhammadan invader, 
and the humbling of the Gauda ruler. The frst exploit occur- 








1. The pompous title does not appear in the Gāhadvāl inscriptions, 
where the Mansiri is mentioned, immediately after the queen and yuvaraja, 
among those commanded to give effect to the grantee’s wishes. The title of 
Mahdsdndhivigrakika describes an important duty of the Chief Minister 
(Mantri). It occurs in,RAstrakita records, where the functionary is usually 
entrusted with the duty of drawing up the copper-plate grants recording 
gifts or alienations. This duty is assigned to this officer inan anonymous 
text quoted in the Mitaksarda, on Yajnavalkya, I, 319—320: ` 

“The drafter (of the coppér-plate) should be the Sandhivigrakika- 
kori. He should draft the charter as dictated by the king himself.” 

Apparently the responsibility for accurately expressing the king’s com- 
mands could not be entrusted to any lower person than the Chief Minister, 
responsible for the policy of the kingdom. The philosophical reflections 
on the transitoriness of life and the enduring nature of charity, which occur 
in some of the G&ahadvila inscriptions must be deemed to represent the 
very words of the donors (e.g. Candradeve’s Candravati plate of 1093, 
and Madanapdla-Govindacandra plate of 1099). See A. S. Altekar, 
Rdasirakajas and their Times, 1934, p. 166. 
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red only during the reign of Madanapala, when as Yuvaraja 
Govindacandra was virtual ruler. 

The second exploit, e., the humbling the Gauda, must refer 
to some attack, of which we have found no record as yet that 
occurred early in the reign, on Madanapala of the Pala dynasty 
of Bengal, who had sought the alliance of Candradeva, Govinda” 
candra’s grandfather, when attacked the Sena king Vijayasena. 
It cannot refer to the later conquest of Pala territory as far as 
Monghyr, since in the Rahan plate of A.D. 1109 Govindaeandra 
is already described as “terrific in cleaving the frontal lobes of 
arrays of irresistible mighty elephants from Gauda.” The same 
inscription records that he “again and again by the play of bis 
matchless fighting compelled the Hammira to lay aside his 
enmity,” in language recalling Laksmidhara’s pradfasit of 
Govindacandra : 


Asama-samara-samyak-champataSgaurya-bhajam 
Avadhiravadhiyuddhe yena Hammiravirah 


The omission to refer to the later conquests in Dasarna 
and Magadha and to the victory over the ‘nine kings’ (nava- 
raja) and to Govindacandra’s later title—afvapat, gajapati, 
narapati, rdjyatrayddhipati vividha-vidyd-vicdra-vdcaspati 
(these could not be missed by a Minister who composes an 
euology on his Sovereign )—makes it clear that his vague refer- 
ences, other than these two specific claims adduced on his 
behalf to Govindacandra’s military exploits, must have been 
due to Lakgmidhara having written early in the reign before 
those conquests were made and the virudas acquired.1 There 


1. The viruds ¥‘asvapati-gajyapati-narapati rajyatryddhipati vividha- 
vidya-vicira-vicespatih” appears first, in the extant inscriptions in a grant 
dated A.D. 1117 (Ind. Ant. XVIII, pp. 19—20), and the reference to the 
exploit of capturing the elephants of nine kings first appears in an inscrip- 
tion of A.D. 1114 (the copper-plate, Pali, J. B. O. R. S., 1930, pp. 233-238) bat 
it has been translated as referring to the new kingdom (Navordjya-gaja) 
personified as an elephant, instead of being taken as referring to the 
elephants of nine kings (Navorajagajo narendra). The full sentence is: 

Tasmad ajayata nijiyata-bahuvalli-baddhavaruddha-nava-raja- 
gajo-narendrah. 

Sandramrtadravamucim prabhavao gavam yo Govindacandra iti 
candra-ivimburaseh, 

As this floka is repeated in subsequent grants, as an official prafasti, and 
as when it first appears Govindacandra must have been ruler for atleast ten 
years, the description of him (under this verse) of having by his powerful 
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is no violence to probability in such a view, because Govinda- 
candra had been virtual ruler for a dozen years before his 
formal accession, and even as Yuvarāja must have attained 
manhood. As Lakşmiīdhara’s father was also a Minister 
before him, it is not unlikely that father and son, served 
WÑWovindacandra’s father and Govindacandra himself, and that 
they had been commissioned for the composition of the Kalpataru 
even before the formal beginning of the reign of Govinda- 
candra, who is pointedly praised by Laksmidhara for his self- 
mastery, and learning.® The inscriptions show that Govinda- 
candra’s predecessors were devoted to Hinduism.3 

To sum up. Any possibility of Laksmidhara’s making a 
reference to Vijņāneśvara is ruled out on two grounds mainly, 
viz.: (1) the dictates of prudence, because no sensible Minister 
will cite as an authority an adherant of his king’s rival or 
enemy; and (2) the impossibility of an earlier work quoting a 
later. For, it follows from the data already adduced that the 
Kalpataru, should have been composed about A.D. 1110, early 
im the reign of Govindacandra, while the Mstaksara could not 
have been completed before A.D. 1120. In any case, the Mitak- 
fara, even if it had been composeda few years before the 
Kalpataru, could not have assumed sufficient importance in the 
eye of so proud a scholar as Lakgmidhara, who has described 
his many claims as a »ibandha-writer, as to make him 
rank it as an authority with Gopala’s Kamadhenu, Päri- 
jata, Prakdfa, Mahérnava, Halayudha, and M ald, referred 
to either in the introductory verses or cited in the body of the 





arms bound and controlled the elephant (which was) the new kingdom, 
pointless. 

1. Grants of A.D. 1114 refer to the Yuvaraja among those asked to 
implement them. A Yuvaraja must be atleast sixteen years of age. As 
Govindacandra was Yuvaraja as early as atleast 1099 when in a grant 
issued by him in the life-time of his father, he omits to mention the 
Yuvaraja (i.e himself) among those commanded to give effect to the grant, 
he should have been at least thirty years of age in 1110. His latest extant 
inscription is dated A. D. 1154, when on this supposition he must have 
been seventy-fonr, not an improbable age consid ering what his contempor- 
aries Vikramaditya, Kulottunga and others attained. 

2. Itis expressly stated in some of the colophons to the Kalpatars that 
Hydayadhara, the father of Laksmidhare was also Mahkdsdndhivngrahkika. 

3. This is evident from the pious allocutions in some of their inscrip- 
tions, and from the claim of Caodradeva that he was the protector of the 
holy places of Kāśi, Kufika, Uttarakosala, and Indrasthiniya, as well as 
from the general tenor of their rule. 


is 


i 
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Kalpataru.1 The alleged citation of VijnaneSvara by Lakgmi- 
dhara has accordingly to be rejected. 

In an examination of the Vyavaharakdnda three instances 
have come lo light in which the interpretation of certain smrit” 
verses is in almost the same words in both the Mrtaksara and 
the Kalpataru. The verbal identity may be accidental, asthe’ 
verses are not difficult, or the commentary may have been copied 
from an earlier writer by both authors: Ingenuity may see in 
the prayer of VijnaneSvara that his work, his city amd king 
should last as long as the Kalpalata, a concealed compliment to 
the Kalpataru.2 Such a surmise will not be ruled out as impro- 
bable if both writers had been attached to the court of the same 
ruler. The circumstance that their allegiance was divided, 
between two powerful and passively hostile kings, makes the 
suggestion untenable. But, whether the two writers knew each 
other or ‘not3, it isa mark of the powerful wave of Hindu 
feeling, which was stimulated by the Muhammadan attacks and 
the rise of new states, that such cardinal works as those 
df Laksmidhara, VijnaneSvara and Apararka should have been 
produced in the same generation. 


AR 


1, Lakgmidhara is critical of the predecessors whom he names. He 
claims that after the composition of the Kalpataru the splendour of the 
Maharsava was lost. The Kamadhenw had to slumber at the foot of the 
Kalpataru, and inferior works like the Male need not be counted at all 
among those that would be treated with regard after his own composition 
came out. The claims are urged in these two verses: 

Yasyotthitau sthitamati na Mahargava-srih, 

Nidram dadhati yadadhah khila Kiamadbenuh, 

Tasyitanisyati ratim vibudhadvijanim, 

Ananditum kimu na Kalapataroh prarohah, 

Ka cintaiva Maharnavanusarane ka KAmadhenusprha, 
Ksudrah kasya parisphuranti hrdaye te (Ratna) Maladayah. 
Sri-Laksmidhara-buddhi-vaibhava-sudha-seke prabhivadayam 
Yenitraiva jagattrayopakrtaye Kalpadrumah kalpatae. 

2. Cf. Akalpamsthiramastu Kalpalatika-kalpam etattrayam. 

3. Govindacandra is referred to, not only by Musulman writers, but by 
Lakamidhara himself as the Ruler of Kasi (Benares). Many of his grants 
were made there after bathing at one or other of its holy tirthas. Lakgmi- 
dhara must have himself resided there, and been a well-known figure. If, as 
is probable, VijnaneSvara made the routine pilgrimage to Käsi, the two must 
have met, though it might have been after their respective works were 
composed. á z 


RE-CONSTRUCTION OF HINDU LAW 


> ‘ BY 


N. CHANDRASEKHARA ATYAR 
District and Sessions Judge, Salem 


There are many branches of Hindu Law that require 
reform—particularly, inheritance, succession, marriage, 
and women’s rights to property. The Smritis came into 
existence when the Hindu society was compact, simple, 
and comparatively primitive, and when the texture of 
its fabric was not so multi-coloured as now and the threads 
and cross-threads were not so numerous. External and 
internal forces have been operating through centuries in 
the direction of the gradual transformation of Hindu 
society in several respects and in bringing into existence 
new ideas and ideals, animating and governing daily 
conduct and life. Changes have been wrought in men’s 
outlook as much by the impact of other civilisations as 
by the indigenous growth of thought in the march of 
progress. Ancient standards of life are vanishing before 
our very eyes and new rules of conduct as between indivi- 
duals inter se and between the individual and the society 
or the state are regulating in increasing measure our 
mutual relations,rights and duties. The joint family system, 
with its background of corporate effort and selfless endea- 
vour, has almost crumbled, yielding place to individualistic 
ideas of property and limitation of families. Marriage is 
ceasing to be regarded as a sacrament and is increasingly 
associated with the notion of a contract, attracting the 
attendant consequences of divorce, judicial separation, 
etc. Women are insisting on equal rights with men in 
matters relating to education, franchise, property and 


224 THE MADRAS LAW JOURNAL 


even office. The propriety of rules of succession and 
inheritance excluding nearer relations in favour of remoter 
ones on fanciful theories of religious efficacy or comming- 
ling of blood particles is doubted and challenged. 


2. People who are interested in the true welfare of, 
the Hindu society must take note of these trends and 
tendencies and changes in outlook, standards and aspira- 
tions, and try to reconstruct parts of it at least to suit the 
present environments, conditions and angles of vision. 
Those who would still cling with pathetic faith to the old 
order and refuse, with eir conservative instincts 
and traditions, to examine the need for some reformation, 
actuated by the belief that everything pristine and ancient 
is so clothed with eternal wisdom that it is immutable, 
must be characterised as lacking in vision. Rules and 
laws that regulate society must be capable of change, and 
must change, according to fresh needs and conditions. 
Even the sages who wrote the smritis contemplated the 
possibility of such changes. 


The question is how they are to be effected and what 
is the amount of caution that has to be displayed in the 
process? Any rashness in the introduction of reforms, 
especially in matters affecting the proper maintenance and 
progress along right lines of a huge society that has sur- 
vived through countless ages with its essential vitality and 
life unimpaired, may endanger its very existence in subtle 
ways, undreamt of by the sponsors of particular measures 
of reform. Great care and deliberation is necessary, 
especially when the interference is in socio-religious fields. 
The present edifice is a marvellously strong construction, 
built patiently in the course of ages by selfless men who 
had nothing but the weal of the society and state at heart 
and who were pre-eminent for their foresight, intuition 
and selflessness. Even a slight attempt to pull out a 
piece here or a piece there may have unexpectedly 
disastrous consequences on the whole structure. Most 
of us, with our limited knowledge and experience, 
see only a few links or perhaps even parts of a link ; the 
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whole chain is probably invisible to our eyes of limited 
range. 

3. In particular, reforms ihtended to bring about 
changes in the status of groups of men composing the 
sgociety, and entrenching on questions of faith and religion 
must be thought out with the utmost care and caution 
and introduced without a jar or jolt.. Psychological 
moments must be chosen for the purpose ; the time must 
be propitious, the dpportunity favourable and the true 
pulse of public opinion must beat in unison with the new 
idea. The law relating to marriage is another branch 
where the deepest circumspection is needed before changes 
are contemplated. The devising of a rational code of 
succession and inheritance, consistent with equity and 
Justice and the ideas of propriety prevailing in the parti- 
cular society, is another subject which presents difficult 
and thorny problems for solution. 


4- Our modern legislatures do not appear to be 
well suited to the task of undertaking such reconstruction 
and reform. ‘The party system of government is in vogue 
and men in power come into office on the strength of 
popular catchwords, phrases or slogans. To redeem their 
promises and pledges, they have to undertake reforms and 
carry them through in the teeth of opposition not only 
from their opponents in the council chambers but also in 
the country. Strength of numbers and votes often carry 
the day, and hasty legislation even in matters vitally 
affecting the very foundations of society is sometimes the 
result. Policies are decided on .over-night and ill-drafted 
legislative measures, replete with omissions and pitfalls, 
are manufactured the next morning and rushed through 
the legislatures with a numerical strength to back them up. 
The hurry is sometimes so great that one feels whether the 
men in charge are not labouring under the delusion that 
the world was going to come to an end the day-after- 
to-morrow and that they must do something to save it 
by the time the cataclysm occurs. Ill-conceived, badly 
drafted and lop-sided enactments, rarely serving the pur- 

29 
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pose for which they were intended and resulting in conse- 

quences fraught with evil and mischief to the society at 

large, are becoming increasingly common. The reformer 

who initiates a particular measure is often a one-idea man, 

if such a term can be used. He does not care to reflect, 
how the existing order of things is inter-related with the 
whole structure of society and how his reform will affect 

the rest. Where extraordinary patience, great forgsight 

and wise thoughtfulness are necessary, our reformer- 

legislator rushes in, with his pet scheme for reconstruction 

and does not rest content till he adds his name to the roll 

of men who have added statutes to the book. 


5. Reforms in the matter of laws and usages affecting 
whole societies and peoples must be undertaken after 
mature thought and reflection. It is a danger to ride on a 
single idea however attractive it may be for the moment ; 
‘and the peril is greater when the rider is allowed to ride 
rough shod, taking no note of the possible consequences 
of his careering. In trying to do a little good, we may 
produce general harm ; in remedying one evil, we may 
introduce in its place quite a number ; in endeavouring to 
benefit one group or class, we may injure many other 
groups or classes ; and after all even: the intended good 
may not materialise. The famous words of Swami 
Vivekananda come uppermost to our minds in this con- 
nection. Every society has got a special genius or bent 
or tradition ; build on the past if you want to build 
securely ; do not destroy to reform. ` 

6. Not merely matters relating to status, marriage, 
divorce and succession but also questions connected with 
faith and religion enter into the elements that go to make 
up and sustain a society. Any attempt to alter the struc- 
ture by reformation, partial or wholesale, in such fields 
must be the result of a conjoint effort on the part of the 
wisest and most thoughtful men, who can take a proper 
perspective of the whole picture and see every detail in its 
proper setting; and before undertaking any such task their 
very wisdom and foresight will enable them to ascertain 
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if public opinion, not measured by the number of votes 
cast but by the weight of views of sober, learned and well- 
balanced men, having no political careers or ends in view 
but actuated by the highest motives of public good, is in 
favour of the reform. Hence when any such measures are 
introduced in the councils of our country, there must be 
insistence on their being circulated for public opinion, and 
on expert committees being constituted to sit and consider 
on the policy of the change or reform contemplated. After 
all this is over, and if the yerdict is in favour of the 
change, the drafting of the Bill must be entrusted to the 
hands of true experts in the art. It is only if these pre- 
cautions are observed that we can be safe from needless 
and reckless prejudicial changes ; due more to the zeal of 
the reformer than to his wisdom, if things are allowed to be 
done as they seem to be at present, we shall soon have our 
society in a state of chaotic disruption of which there are 


signs already. 


STATE : ITS MODERN CONCEPTION 


i BY R £ 


K. CHANDRASEKHARAN, M.A., B.L. 
Advocate, Madras 


An American eye-witness’s account of the persecutions 
in Germany under the National Socialist regime runs 
as follows : 

“During the first week of July anew batch of prisoners was 
received, ranging in age from eighteen to sixty-five years. All of 
them, as they were lined up for registrations, showed that they were 
badly treated on the way to Camp. Some had their faces beaten to 
pulp, others had their teeth knocked out, their clothes torn from 
their bodies, all were covered with filth ...... One of them, a very 
short, stout man, asked for water, ashe seemed about to faint. The 
guard, a very smart, educated young man, judging from his appea- 
rance, reached for a tin-cup in which he urinated; one other guard 
forced open the prisoner’s mouth, and they poured the urine in his 
mouth.” 1 

This is an instance of the normal happenings in the 
year 1933-34 in Germany. The new party in power under 
Adolf Hitler accorded this treatment to those individuals 
or groups whose expressed or implied attitude of mind 
threatened, differed from or sought to reform the existing 
system of National Socialist state. We hear a lot of 
criticism against the way in which the Nazi party crushed 
its opponents. The tenets of Nazi philosophy are supposed 
to be that ‘ there is no law and no good which transcends 
or can transcend national law and national good’ and 
again ‘ Tolerance, like humanitarianism, is not a virtue 
but a vice of weaklings. There is no loyalty except 
loyalty to Nazi Germany. The world outlook is embodied 





1. Nazism (Part I) ‘Record of persecutions’ by Dorothy Thompson pp. 16, 17. 
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in the Leader, who must be regarded, as long as he is a 
Leader, as infallible.’ This deification of the leader who 
happens to be the head of the military forces of the state 
is what is deemed dangerous to-day to humanity in 
general and democracies in particular. 
~ Now, turning to the events that happened in another 
part of the world ruled under constitutional democracy, 
we feel equally shocked at the severity that is reported to 
have®marked the action of the state in its attempt to 
suppress opposition. A recent writer in India criticising 
the Government of India’seaction against the Civil Dis- 
obedience movement of the year 1930-31 writes : 
“The England that stood up to protest against the persecution 
of the Jews, against the atrocities committed by Fascism on those 
who were less prepared for an armed conftict—that England would 
not have stood up for the brutality which was committed by 
Englishmen in India.” 1 


He quotes an impartial English woman’s evidence 


thus : 

‘She went to Dharasana, to sec for herself what the police 
were doing to the Satyagrahi volunteers...... The stripping 
naked of men before beating...... The tearing of loin cloths and 


thrusting sticks into the anus. The pressing and squeezing of the 
testicles till the man became unconscious.’ ? 

How these two accounts of state-persecution of its 
opponents would strike the student of political science 
may not be different from the impression a layman 
gets of the ‘sheer vulgarity and indecency of assault’ 
displayed in both. At any rate one is forced to believe 
that philosophical concepts of state apart, resort to actual 
force is made to suppress opposition whenever the state is 
faced with it seriously, be it a totalitarian or a democratic 
form of state. In the last analysis, we understand, the 
state is built upon the ability or capacity of its govern- 
ment to operate successfully its supreme coercive power. 
In order to compel obedience to its sovereign will, the 
armed forces are used by the state. It is no doubt true 


I. Out of ‘ Dust’ by D. F. Karaka (1940) pp. 216, 217. 
2. Ibid, p.217- 
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that when the members of a state are agreed about: the 
purposes embodied in its policy, the coercive power may 
recede to the background. It is also conceivable that in 
a democracy governed by liberal principles like Britain, 
which generally offers critics of the government a fair 
chance of replacing it in power at the end of its term of” 
office, the coercive element may not obtrude frequently. 
But even there-at any critical moment, as during a war, 
the fact that it has authority to coerce opponents within, to 
crush their wills and to make them submit to its ordinances 
and emergency measures enterges as the central nature 
of the state. Indeed, in such situations, either the state 
will have to accept the challenge to law, or immediately 
change its course of action, and if it has no mind to alter its 
purposes, it must do so by making those of different minds 
yield to its force. Hence, Laski describes the conception of 
state thus : 

‘It is a power outside and above that of the, people as a whole. 
It is in susperse so long as the will of government is unchallenged; 
it becomes op rative immediately the effectiveness of that will is in 
danger.” 

This bringsout also the distinction between state and 
government. The latter is only the agent of the former ; it 
merely carries out the purposes of the state. It is not in itself 
the supreme coercive power. Its competence is defined 
by the state with such authority as it may choose to give 
it.* Further, there is difference between government of a 
state and government ofany other association or body of 
individuals. The government of a state can always rely 
upon the armed forces for support unlike other govern- 
ments which have to seek the sanction of the state, if they 
require such coercive power to be exercised. What Adolf 
Hitler did in June 1934 was only to purchase the 
army’s support, wherein lay the heart of sovereignty. 

The discussion about sovereignty and its attributes 
has engaged many philosophers in England and theorists 





1. Harold J. Laski ‘ The State : Its Theory and Practice,’ pp. 27, 28. 
2. Ibid p. 2g. i ` 
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in Germany who believed in the legal and moral persona- 
lity of the state. Any lengthy discourse will be out of 
place here. Suffice it to say, for our purpose, that all 
writers in all countries agree that sovereignty has to do 
with the law, the supremacy of the law, and the right of 

“law-making or legislation vested in the state and exercised 
by the government. To define sovereignty one need 
not labour much, but adopt in a general way what 
Wilsen in his book on ‘The Elements of Modern 
Politics’ has concisely sketched : 

“Human experience has shown inthe evolution of political 
society the need, they say, for some source of decision which is final, 
which takes precedence over other decisions, and this capacity, being 
established in the state, is known as its sovereignty.” 1 

The theory of sovereignty, in short, gives us the char- 
acteristics of law and of the state in regard to law. In 
democracies, it is admitted, public opinion is a control- 
ling factor oflaw. But when theories of law are considered, 
they are found justifying always a social order in which 
the many lived for the benefit of the few. Perhaps a 
statement like this may appear as an extreme criticism of ` 
the origin and purpose of law. No doubt, the Greek 
view was that law cannot be binding upon men unless 
they consent to make it so. Again, ina cruder form, the 
theory of Social Contract advanced the thought that men 
agree to make a state and endow it with the power to 
issue orders. All such theories, in the first place, suffer 
from a grave defect that we have no evidence of an 
original consent or contract which such theories demand. 
Yet we know in actuality that the state has gradually grown 
into existence with its primary attributes of. population, 
territory, government and sovereignty. While any system 
of legal imperatives is proportionately healthier or weaker 
in the degree that it involves a minimum or a maximum 
of coercion, no modern state could be thought of, whose 
aims would be secured without the exercise of force on 
some at least of its citizens. This exercise of force by the 
state can be justified only in terms of the benefits it seeks 


1. Wilson : ‘The Elements of Modern Politics’ p. 66. 
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to confer on the subjects. The ideal state can only exist 
where its claim to obedience is founded on its capacity to 
respond to the social demand ‘ maximal in character,’ 
since every state contains within itself a vast body of 
interests of individuals as well as groups, often competing 
with one another or co-operating. = 


So long as the ideal state seems an Utopia, the ques- 
tion remains when and how could the condition be accom- 
plished for a state, free at least from internal troubles. 
There can be no single prescription for it or for all 
times. Let us first diagnose the disease that mars the normal 
progress or security inastate. Whenever a clash of political 
values between the state and its subjects arises, violence 
takes a prominent part in defeating law. It will be no 
satisfactory answer to say then that it is the duty of the 
dissentient minority to persuade others to rally to its view 
and itself become in course of time a majority. We can 
easily imagine the impossibility of any such constitutional 
method being adopted in any of the modern dictatorships 
of Europe. It is argued, sometimes, that the situation 
will be quite different in a constitutional democracy. No 
doubt, liberty to criticise the government exists in a 
country like Great Britain. Provision is made deliberately 
for those who differ from the government to make their 
voices felt, if only they could bring round a majority of 
their fellow citizens to their own way of thinking. But 
even for such a constitutional process two conditions, as 
set out by Laski, have to exist. Briefly, they are (1) the 
unbiassed operation of the state institutions and (2) the 
ability on the part of those who operate the government 
to presuppose the observation of principles of constitu- 
tional democracy by their opponents. Otherwise the'sore 
point of difference will ever remain making it difficult for 
the minority to achieve its ends by mere persuasion. 


Glancing at the history of nations, we find every 
state known to history has only acted through some persons, 
say, a body of men termed government. The control of 
legal relations in a society has always been in their hands. 
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The authority exercised by them has always been used to 
determine how the fruits of production shall be distributed 
among the members of the state. According to the 
leading political philosophers, there were many phases of 
this social relationship in the past, which had to do with 
‘the nature of the government ultimately. Karl Marx 
characterised it as class-struggle in every community bet- 
ween the divisions of labour and private ownership of pro- 
duction. His view was that the increase of capitalist industry, 
however beneficial, divided society into two hostile groups, 
a bourgeois which owned eand jealously guarded the 
instruments of production by resorting to state-power, and 
the proletariat which depended for existence on its capacity 
to sell labour when required. This antagonism alone does 
not sum up all the class-struggles that exist in a given 
society or state. There may be other and more serious 
causes for class-struggle such as racial prejudice, which 
are no less significant in an analysis of social rela- 
tionship. But the Russian Revolution of 1917 has 
struck thinkers deeply in the West to form a theory, 
that the antagonism between capital and labour, 
whenever the system of production prevents the working 
classes receiving the return to their efforts regarded as 
but due, breaks the structure of an existing society. Hence 
in the Soviet regime in Russia the legal relations between 
the classes have been fundamentally altered by making 
the state, instead of private individuals, the owner of 
the means of production. But even there the govern- 
ment rules by thesword. For Lenin the state is only an 
agent for the repression of the opposition. The Communist 
government with its Soviet system of representatives, is 
officially opposed to political democracy, though in 
reality, judged by the wide exercise of franchise, there 
may be more voters in the U. S. S. R., than 
in the United States of America. In this power of 
the state to attack those who denied that the state 
functioned in their interest or that the purposes of 
the government were adequate for their rightful enjoy- 


ment of the fruits of production, we trace the new order of 
30 e 
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dictatorships. Experience, in recent times, has thrown 
much light upon the despotic nature of the state. 
Its coercive power, we find, has been utilised for 
protecting the stability of a given system of class-relations. 
Generally the government in the new dictatorships act 
as the executive committee of the class which dominateg 
economically the existing system of production. 


If we look at what the Fascist state does, we find 
much of its operation associated witheforce. Fascism does 
not stress the consent of the individual, but the submer- 
gence of the individual will in the will of the nation. It 
recognises obedience to and agreement with the state’s 
policy. Uniformly, none of the dictatorships believes 
in the consent theory of state at all. The rejection of the 
consent theory implies the total abandonment of all the 
machinery that had been developed in the past for the free 
expression of consent. The one admitted advantage result- 
ing from it, perhaps, at the expense of so many healthy 
principles of liberalism, is the creation of corporate 
efficiency of the state. 


If.we for a moment try to look into what this libera- 
lism was and still is, we can put it as the faith in certain 
virtues—self-respect, self-reliance, tolerance, charity, justice, 
freedom and brotherhood. It has to keep out certain 
vices—race-prejudice, national pride, class-consciousness, 
intolerance, tyranny and violence. It seeks to establish 
such institutions of government as shall most quickly 
and endurably give men their full measure of individuality 
and free expression. ‘The great success of liberalism has 
been in the field of politics, while in that of economics its 
failure has left men enslaved in poverty. The tragedy of 
liberalism, we may say, is due to its collapse under the 
barbarism of modern warfare. Strangely enough, idealism 
still goads people to hope for a free Commonwealth of 
Nations, where prosperity will be shared in by all, and 
none shall ‘ labour in vain, nor bring forth for calamity’, 
but every one shall live and grow in the joy of free self- 
expression. 
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The rise of Hitler to Power has sounded the doom toall 
these dreams. The crisis in liberalism has brought about 
the death of the League of Nations. The totalitarian state 
resting on a tribal union of racial feelings has gained 
enormous strength with the initial military successes. When 
“the 100,000 Hitlerites gathered in convention at Eisenach, 
they declared their responsibility ‘for one Germanic 
origin before the divine reality.’ Is this not tribalism 
pure”and simple? Should not liberalism save the situa- 
tion? The answer is, liberalism has receded to the back- 
ground with the birth of a keen class-struggle between those 
possessed and those dispossessed. If liberalism must 
live, it cannot be confined to any particular state or 
government. It lives, if at all, internationally as well as 
nationally. It implies the existence of free nations in a 
free world, whatever their level of culture. But usually 
. in the zest of a democratic state to bring within its fold 
others less fortunate, imperialism takes shape. Imperialism 
is a form of violence which leads to open’ use of power, 
and it involves the denial of the fundamental principles 
of liberalism. 

The chief feature of the technique of violence in the 
new dictatorships of Europe is the development of the 
single-party system. Liberalism has always depended 
on the two or multi-party system as the best means for 
achieving political and social progress. The single-party, 
while it controls or seeks to control the country, is constantly 
attempting to get support of the masses. But at the same 
time the membership of the party is limited to the faithful, 
whose willingness to follow to the last their leader remains 
unquestionable. The rank and file of the party are 
the pillars of the government and serve the need for 
stamping out opposition. In a way ultimately the 
modern dictatorships also rest upon the support of the 
masses. Rather, with the aid of the armed forces, the 
masses are intimidated into recognition of the one- -party 
in the state. 

The problem of mass support has been the final 
determining factor ip all states known to us. It can 
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hardly be doubted that Aristotle, the father of political 
thought in the West, looked upon the character and 
distribution of wealth in a society as the chief determining 
factors in fixing up the form of the state. It is equally 
clear that he found the causes of revolutions in the com- 
petition between those who have much and those whe 
have little or no property. His solution for the best life 
of the state is that of a city composed of middle classes, 
as, according to him, they are the natural elements ef the 
state. He opined that the safest and the most enduring 
form of democracy would be that based on agriculture. 
Among later writers Macchiavelli advised his “‘Prince”’ 

to maintain his power by taking into account the conflict 
of classes out of which political power springs. Locke 
was the precursor of the American and French Revolutions 
as well as the apologist for the English Revolution of 1688. 
James Madison in his powerful ‘ Defence of the American 
Constitution ’ describes the sentiments and views, which 
arise from the possession of different kinds of property, 
as forming the substance of the so-called ‘ political psycho- 
logy’. So did another American writer, Webster, feel 
that the form of government (except where the sword 
rules) is determined by the nature of the distribution of 
property. Similarly John C. Calhoun of South Carolina 
found economic interests chiefly creating political parties, 
which ultimately mould the government. 

` The great fact stands out clearly after so much 
philosophical thinking, that through centuries down to 
the present times, group interests are the essence of 
politics, both in theory and practice. We know from the 
constitutional history of many nations, that constitutions 
were deliberately fitted to the division of society into 
separate orders,{groups and estates, each of which pursued 
a separate calling and cherished its own sentiments about 
economic interests. It was the Industrial Revolution of 
the eighteenth century that ushered in the new form of 
property, i.e., industrial wealth. The value of the newly 
found property exceeded the value of agricultural land. 
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There was at the same time a great revolution in poli- 
tical thought. Political §equalitarianism preached by 
Rousseau began to do deadly work with the old order of 
governments. But political equality without economic 
equality became a shadow without substance, though 
“universal suffrage was one of the good results of the 
equalitarian principle. 

We know the democratic device of universal suffrage 
has not destroyed*the economic classes or economic 
inequalities. Before the late war of 1914 nothing was 
more apparent than dissatisfaction with existing political 
institutions. Equally clear was the dissatisfaction felt about 
representative governments. With the Communist up- 
heaval in 1917 the world witnessed in Russia the abolition 
of class-antagonisms by the nationalisation of land and 
industrial capital. At the same time the idea of political 
democracy was cast aside and in its place a congress of 
representatives chosen by equal suffrage from territorial 
districts having inhabitants numerically the same was 
created. There was established a Soviet or Council 
representing economic groups. It proved for the time a 
simple and drastic experiment to dispose of the contra- 
diction between political idealism and economic reality. 

The Russian model cannot be followed as an example 
for the reorganization of the modern state, owing to the 
simple reason, that conflicts have not ceased there despite 
the uninterrupted working of the new form of government 
for more than two decades. Jealousies still persist between 
craft unions of skilled workers and communists, whose 
contention has become as ‘greata fiction as the theory of 
political equality.’ The upshot of all this is that the 
attempt to demolish property in capital cannot be long 
a successful idea even. So long as efficient production 
depends upon skill, skill itself will have to be recognised 
as a form of property distinguishing the owner of it 
from the rest. 

To-day the world is in the grip of barbarism, blatantly 
visible in the suppression of political parties that cannot 
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accept the ideologies of those in power. The fate of the 
Jews in Germany, the infliction of all kinds of punishment 
by every form of government on individuals for their 
political differences, the natural ease with which the state’s 
object is achieved without even a sign of apathy in the act, , 
the inhuman methods and aims of modern warfare born 
of the desire to exploit smaller nations lacking military 
efficiency—all these presage an era of unrelenting rule by 
the sword, in which moral restraints can no longer hope 
to influence the habits of mankind. Call it despotism or 
terrorism, it is justified by it8 capacity to yield power, 
which in its turn is deemed so supreme a good that 
the ways of attaining it evoke little or no protest from 
the witnesses of their barbarities. 

What does this all signify? In an unequal society, 
the power of the state has always been a means of oppres- 
sing those who are excluded from the privileges it seeks 
to protect. In the light of present realities, the charac- 
ter and form of the state has to be re-examined. No 
longer will it avail the student of politics to explain past 
forms and blown-up theories. Democracy too is a 
venture of faith. As it grew to manhood, the British 
nation found that neither a monarch, nor the landed 
aristocracy, nor the bourgeois could be indefinitely en- 
trusted with the reins of power. So also, we can deduce 
a-lesson from the present welter of political objectives, 
that no individual and no class is wise enough and 
unselfish enough to decide the fate of an intelligent 
people. There should be fresh constructive thought 
to base the state on actualities as “the guardian of 
class-relations.”’ 


` 
THE STATE AND SOCIAL LEGISLATION IN INDIA 


BY 
Dr. E. ASIRVATHAM 
Reader in Politics and Public Administration, University of 
Madras 


Social legislation in India is still in its infancy, in 
spite of the fact that it has had a history of more than a 
century. Lord William Bentinck among English statesmen 
and Rajah Ram Mohan Roy among Indian reformers 
were pioneers in the field of social reform, and through 
their efforts the inhuman practice of Sati was abolished 
well over a century ago. Itis a matter for regret that the 
noble work initiated by them has not been followed up 
with the same enthusiasm after the Mutiny. Since 1857 
the English statesmen in India have been afraid to meddle 
with Indian social customs and institutions lest they should 
be faced with another Mutiny. Along with this fear 
there has been the other fear that to improve the social 
and economic conditions of the country rapidly would be 
to hasten the downfall of British Imperialism in India. 
Indian politicians, on their side, have of late been so 
obsessed with the gaining of political freedom, that they 
have given very little serious attention to the urgent social 
needs of the country. 


It is admitted on all hands that the social evils of our 
country are largely of our own making. Rightly has it 
been said that no country suffers so much from self- 
inflicted evils as does India. Such being the case, the 
remedy for the most part lies in our own hands. In 
saying this it is not suggested that political freedom is not a 
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prelude to and’ accompaniment of far-reaching social 
changes. What is suggested is that the initiative for 
social reform should come from the people themselves and 
their natural leaders, and not from any alien government. 


1. Difficulties of the Social Reformer—The difficultiesy 
which face the social reformer are very many and appear 
to be almost jnsuperable. Many of the social evils are 
rooted in long-standing social customs and usages and 
hoary religious practices. Therefore, fo meddle with them 
means the rousing at once of deep-rooted religious 
susceptibilities and even antagonisms. The failure of 
recent legislation aiming at the restraint of child 
marriage is an illustration in point. 

The diversity of the population adds immensely to the 
difficulty of enforcing social legislation. ‘The Hindus and 
Muslims, Indian Christians and Parsees, Sikhs and Jains 
do not all have the same social customs and religious 
practices or the same personal Jaw. ‘Therefore, to legis- 
late for all of them on social questions seems almost a 
hopeless ‘task. Any piece of general legislation is likely 
to offend one religious group or another. Besides such 
religious diversity, there are also provincial, linguistic, 
and caste diversities. Looking at the vast array of 
differing social customs in India, one is tempted to think 
that India is really a museum of social curiosities. 


The crass ignorance of the people and their general 
inertia also account for the slow pace of social progress in 
India. A vast majority of the people, for instance, do 
not understand the elementary biological laws of good 
breeding. They fail to realise the fact that if India is to 
become a strong and virile nation taking her rightful 
place along with the other nations of the world, immediate 
and persistent attention should be paid to the quality of 
the population. Mere numbers can be of no avail. 
Another matter on which crass ignorance stands in the 
way of progress is the matter of a well-balanced diet. 
Most people persist in eating the kind of food to which 
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they have been accustomed all their lives or which has 
been prescribed for them by religious customs, whether 
it be nutritive or not. Modern discoveries regarding the 
nutritive value of different articles of food and the scientific 
and economic ways of using them are a closed book to 
* them. 

The educated people of the country are not making 
any concerted effort to bring about far-reaching social _ 
reforms. Even if they have the will to do it, in many 
cases their hands are tied by their ignorant mothers, 

‘wives, and mothers-in-law. It is as clear as daylight 
that so long as the womenfolk of India are kept in ignorance 
and superstition, we as a nation can only hop and not run. 
It must be said at the same time, to the eternal shame of 
men, that many of them are not prepared to go against 
social customs which they know to be injurious and court 
social ostracism if necessary. Their courage is certainly’ 
not of a high order. They do not think anything of 
sinning against the light which they have seen. 

The young men of the country who should be in the - 
vanguard ‘of social progress are not exerting themselves to 
any large extent. Like their elders, they too are bound 
down by customs and hesitate to take the plunge. While 
in recent years youth have brought about great trans- 
formations in countries such as China and Russia, youth 
in India have been lagging behind on the whole. They 
have shown great enthusiam for spectacular activities in 
the political field but not the same enthusiasm for dull, 
drab, and monotonous but useful kind of work in the 
social field. One possible reason for that is the educational 
policy of the country which places a premium on docility 
‘and submission and does not encourage self-expression. 

In addition to these general difficulties, the social 
worker experiences certain special difficulties for which 
the governmental machinery is largely responsible. Laws 
passed are too technical and complicated and are some- 
times so clumsily drafted that the man with a legal acumen 
is always resourceful enough to find a way out. The 
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general principles of any particular piece of legislation 
should be stated simply and directly so that the layman 
will not be at the mercy of lawyers and quibblers. Laws 
should as far as possible be free from technical jargon. 
Whatever be the language used, there should be no doubt 
as to their general meaning and spirit. ‘ 


A further difficulty is that government at times is 
apt to think that its task is done when a piece of social 
legislation has been enacted, which’ certainly is not its 
attitude as regards other types of legislation. The fact 
of the matter is that the task is only begun. It is the 
business of government faithfully to carry out the laws 
and the spirit underlying them by a carefully ‘planned 
and closely supervised administrative machinery. As 
matters stand, valuable pieces of social legislation begin 
and end as mere pious hopes. Neither the central nor 
the provincial government nor the local bodies are 
much worried about their enforcement. In this res- 
pect local bodies have probably been the worst offen- 
' ders. The remedy for it is to have enthusiastic 
local officers working under carefully-conducted periodic 
inspection. 

2. Agencies of Social Reform.—In a country like India 
where mass ignorance and poverty are colossal and where 
people are accustomed to look to government for initia- 
tive, the responsibility of government, especially of a 
popular government, in initiating social reform cannot be 
easily transferred to other shoulders. In many activities 
of our national life, government still has the whip hand. 
The policy of the British Government in recent years has 
been to delay social legislation as long as possible, and not 
to take the lead itself. The plea has been that to enact 
legislation before public opinion is educated is to court 
gure disaster. Every one is aware of the fate which befell 
King Amanullah of Afghanistan when he enacted’ revolu- 
tionary social changes for the people of his country without 
doing the necessary spade work in creating enlightened 
public opinion in favour of them. 
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But when we turn to modern Turkey the case is 
entirely different, where Kemal Ataturk with the use of 
force has wrought great social changes. The reason for 
his phenomenal success, even when he expressly went 
against the injunctions of the Koran, is to be found in the 
fact that he had just emerged as the saviour of his country 
by a series of military victories, and the social reforms 
cogtemplated were represented as conditions indispensable 
to the consolidation of the victories gained. What 
follows from all this is that when a country is on the wave 
of great political and constitutional reforms and becomes 
the master of its own destiny, delayed social reforms can 
be brought about with little or no opposition. 


Even the enemies of India admit that India to-day 
is on the eve of great constitutional changes ; and this is 
the time when our: national politicians should busy 
themselves with schemes of social reform together ' 
with the perfecting of a technique so that when the 
time comes for their enactment they shall not be 
caught napping. 

The experience of the past few years shows clearly 
that it is futile to expect an alien government to take the 
lead in social matters. During the two years that national 
governments were in power in the provinces, legislation 
was enacted enforcing prohibition in select areas, debt 
relief was given to agriculturists, temples were thrown 
open to all Hindus, and public health measures were 
passed giving local authorities a greater degree of control 
over the enforcement of public health rules than what they 
had enjoyed hitherto. 

What part the government of a country should play 
in the initiation of social reform is a keenly controversial 
subject. Whatever be our social and political theories, 
it is freely admitted by all that the State can no longer be 
conceived of as a magnifjed policeman whose business is 
merely to give us protection against internal and external 
enemies. The State has no raison detre in our present 
day world if it does not rapidly become a social welfare 
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State taking care of course not to hamper individual and 
group initiative and self-help. 

Where the harm done to society is direct and definite 
and is on a large'scale, where the remedy proposed is not 
worse than the disease, and where the methods of enforce- 
ment used are not too expensive and are not likely to 
bring the government into disrepute, government should 
take the lead even if it means running against public 
opinion. If government had waited till public „opinion 
was educated before it abolighed sati and infanticide, 
it would have waited indefinitely. Such filthy habits as 
spitting in public places and answering calls of nature on 
public roads and by-lanes should be put down with an 
iron hand. We cannot afford to wait till the ignorant 
masses of India are educated before these urgent reforms 
are enacted. Local authorities should be armed with the 
necessary powers to deal with these matters summarily, 
as well as with the increasing menace of begging in towns 
and cities. 

Those who oppose positive legislation by the State 
fail to recognise the fact that legislation itself is an instru- 
ment of public opinion. Just as the policeman’s club 
serves to keep even the best of us in the straight and 
narrow path, legislation by the state can help us to reach 
high levels of social living at which we are not disposed 
to live in our ordinary moments. While legislation should 
take care not to be too far in advance of public opinion as a 
general rule, it should be somewhat in advance of public 
opinion so that it can act as a lever in raising public 
opinion to a higher level. 


; Legislation in the social field, in order to be effective, 

need not be of a compulsory character in every case, nor 
need it be applied to the whole country or to the whole 
population all at once. There are many cases where 
permissive legislation can be much more effective than 
compulsory legislation. A case in point is that of inter- 
caste marriages. In our modern society there are a few 
progressive individuals who are willing to transcend lines 
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of caste in choosing their life partners. Such individuals 
should be indirectly encouraged by the State by removing 
whatever legal disabilities there may be in the way. 
Indirect methods of attack in many cases of social reform 
are far more effective than direct methods. 


Prohibition of liquor in selected areas is indeed a 
wise step. There is no doubt whatever that the sentiment 
in favour of prohibition is strong in the country. It is 
fortunate that on*this question both the Hindus and 
Muslims see eye to eye with each other. Yet to enact 
provincial or national prohibition all at once is fraught 
with many difficulties. It will not only seriously cut into 
State revenues but also throw hundreds of people out of 
employment. It will also place an undue burden on the 
police and excise officers. When provincial governments 
come once again under popular ministers there can be 
no doubt that prohibition will be gradually extended in 
the light of experience until the demon of intoxicating 
liquor is removed from the country altogether. ` 

The case of prohibition is instructive from other points 
of view as well. It shows clearly that a mere negative 
measure is of no avail in social matters. It has its bearing 
upon other aspects of life calling for positive measures. 
As soon as prohibition in Salem was introduced it was 
found that many toddy tappers were thrown out of work 
and that many a man was deprived of the only means he 
had of enjoying himself. This meant that the government 
of the day had to organise the leisure hours of the working 
classes and find employment for those without work. 
Sporting activities, bajanas and tea shops were introduced. 
Toddy tappers were trained to manufacture gur out of 
unfermented toddy and many were employed in stone- 
breaking for the making of public roads. The loss to the 
provincial revenue was sought to be made good by a tax 


on sales. 


Social experimentation can successfully be made not 
only in limited areas, as in the case of prohibition, but 
also with regard to certain classes of the population. A 
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case in point is that of child marriage. It is an open 
secret that the Child Marriage Restraint Act of 1929 
(popularly known as the Sarda Act) has been observed 
more in its breach than in its observance, because of the 
fact that neither the Hindu nor, to some extent, the 
Muslim religious and social customs were in favour of it. 
It is, however, possible to apply it to village Christians 
among whom child marriages are not unknown. In 
view of the fact that Christians everywhere frown upon 
child marriage, to exercise compulsion in the case of 
village Christians is not likely to rouse any serious oppo- 
sition. When the experiment succeeds among them and 
the people around see the good results of it in the form of 
better health, stronger bodies, and longevity of life that 
will serve as a striking object lesson to the onlookers. If 
among the Hindus a reform of this nature can be sponsored 
by progressive movements such as the Brahmo Samaj and 
Arya Samaj, a great deal can be accomplished. Even 
such communal organisations as the Hindu Mahasabha 
and the All-India Muslim League can improve their 
respective positions by a healthy rivalry in the matter of 
social reform, instead of wrangling all the time over the 
loaves and fishes of office and political dominance. Caste 
organisations can come to the rescue of the social reformer 
if, instead of dividing the people into water-tight compart- 
ments as they now do, they will become missionary 
organisations burning with a holy desire to improve the 
social, economic, and cultural conditions of their members. 


There are many matters where religious issues are not 
involved and where a national government can set the 
pace. For instance, government institutions may be 
compelled to substitute hand-pounded rice for milled rice 
and make a greater use of leafy vegetables and such 
nourishing grains as ragi and cholam. Everything possible 
may be done to popularise a balanced diet. The supply 
of butter milk to prisoners under the Congress Govern- 
ment in Madras was a step in the right direction. For the 
adoption of such measures what is required is not so much 
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social legislation as administrative insight and pliability. 
Government can give a great fillip to indigenous goods by 
requiring that nothing else should be used in government 
offices and institutions under its control. 


In giving relief to classes of people who are handi- 
capped in one way or another, the responsibility of the 
State is immense, and yet very little has been done in this 
direption in India. It is true that there are state-managed 
hospitals and institutions for the care of the insane. But 
little or nothing is being done for the feeble-minded who 
swell the ranks of the unemployed and unemployable, 
for the deaf mute, the blind, the old and the decrepit. 
The resources of the people are not vast enough to under- 
take voluntary relief of these classes. The Indian is 
proverbially noted for his charitableness, but he has not 
been trained to put this instinct of his to a scientific 
purpose. Giving alms to the wayside beggar may soothe 
his conscience and give him the satisfaction that he is 
earning merit for himself in some future existence. 
But it seldom occurs to him that indiscriminate 
almsgiving gives rise to more social problems than solves 
them. 


This leads us to an examination of the part that 
voluntary effort should play in the matter of social 
amelioration. Ina country like England where the popu- 
lation is much more homogeneous than in India and where 
the level of education is high and the gospel of self-help 
has played an important part in the national life of the 
people, one finds innumerable societies and clubs seeking 
to bring about much needed reforms in one direction or 
other. In that country voluntary organisations have been 
the laboratories of social experimentation ; and when 
the pioneer work undertaken by them has proved its worth 
and when later on it becomes too heavy for their slender 
resources, the State comes along and takes it over. In 
India, however, the situation is altogether different. 
Public enlightenment is still at a very low level; and a 
sense of civic responsibility is still in the making. 
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In spite‘ of all this, it must be said, and said empha- 
tically, that it is foolish to rely upon Government initiative 
alone in seeking a remedy for our social ills. The home, 
the school, the college, the press, the pulpit, the cinema}. 
the theatre, the radio and the sports club should all become 
active agencies for the removal of social abuses. Some 
good movie pictures in the vernacular have already done 
a great deal in rousing public indignation against child 
marriage, the iniquities of caste, and the system of dowry. 
But much more remains to be done by means of consistent 
and persistent propaganda. We have not yet realised 
the valuable part which posters, cartoons, pageantry, 
and popular songs can play in making people vividly 
conscious of the social evils to which they have been 
submitting themselves meekly through the ages. 


3. Social Conditions in India—Even the most re- 
actionary of Indians to-day is stung by a patriotic feeling 
and is looking forward to a time when his country will 
occupy an honourable place in the comity of nations. 
Among the many factors which stand in the way of such 
self-realisation is the poor health and low vitality of the 
people. It is a well-known fact that the average span of 
life of an Indian is less than half that of the advanced 
European. While the expectancy of life in England is 
58, itis barely 25 in India. Out of every 1;000 children 
born nearly 200 do not live to see their first birthday. 
The death rate is 23 per 1,000 and infantile mortality is 
162 per 1,000. Nearly half the deaths registered are of 
children under 10 years of age, while in England the 
corresponding percentage is only 12. 

To remedy this state of affairs we need both legis- 
lation and enlightened public opinion. If a religion or 
social custom stands in the way of a people living a full 
and abundant life it is not worth keeping. The system 
of universal marriage and the universal begetting of 
children should be discouraged as far as possible. It. 
may even be necessary to levy a tax on marriages and a 
tax on child birth after the third child. One of the 
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first things that a national. government should do is to 
stiffen the Sarda Act and make it effectively operative. It 
is a pity that many innocent children of 12 and 13 
begin to live with their husbands and have their first 
babies when they are barely 15 or 16. Wives of this 
éategory by the time they are 30 get prematurely aged 
and, in some cases at least, their husbands turn else- 
where for feminine companionship. 


Public health can certainly be improved by a wider 
dissemination of health rules and greater extension of 
hospital facilities. The middle classes are benefiting 
themselves by practising rules of health and by proper 
nutrition, but the vast bulk of the people are born in 
ignorance and die in ignorance. Wide-spread education 
of a practical character and a marked improvement 
in the wage level of the people can greatly improve 
public health. With an average income of 3 annas a 
day it is inhuman to expect the poor man in India properly 
to feed and clothe himself and others dependent on him. 
It may be that some form of common ownership and 
management of land and all the principal industries of the 
country alone can give every individual that reward 
which will enable him to be at his best. The State 
fixation of a minimum wage, participation of the labourer 
in the profits of his factory or company, extension of the 
advantages of co-operation—all these can help the labourer 
to raise his economic and social standards. But, in the 
last analysis, they are only palliatives. 


Closely connected with the problems of poverty and 
low level of public health is the problem of beggary 
which is assuming vast proportions in urban centres. 
There is no justification for supporting the five million 
and odd religious fakirs and mendicants in the country; 
to many of whom begging is only an easy way of making 
a living. In our big cities, at every street corner and at 
bus and tram stops one finds swarms of beggars suffering 
from infectious diseases of one kind or another. It is 
time that the local authorities were given the power to 
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segregate them from the general public and provide them 
with the opportunity to lead a decent existence so long as 
life lasts. Diseased and deformed beggars should be 
placed in a Home where they can receive medical care 
and attention, while able-bodied beggars should be made 
to work. Well-endowed private organisations such af 
Annadana Samajams and pious individuals spend a great 
deal of their substance on the indiscriminate feeding of 
the poor. If all the money thus spent can be put into a 
common pool and scientifically dispensed in the interest 
of social service, the accruing advantages will indeed be 
great. Ina matter like this continuous propaganda alone 
can bring about the desired change. People should be 
induced to accept of their own accord a right standard of 
moral and social values. 


In the interest of public health and vitality some of the 
proposals which one should like to make are:— 


1. The stiffening of the provisions of the Sarda 
Act and the gradual raising of the age of marriage to 18 in 
the case of girls and 21 in the case of boys; 


2. State fixation of a minimum wage, eventually 
leading to a practicable and well-thought out form of 
common ownership ; 

‘3. Extension of hospital facilities and institutional 
care for the diseased, defective, and deformed in the 
population; 

4. The “liquidation” of beggary; 


5. The popularising of the laws of public health 
and of proper nourishment; and 


6. The strict enforcement of rules against spitting, 
answering the calls of nature wherever one pleases, 
throwing rubbish on public streets, and keeping one’s 
house and surroundings in unhygienic conditions. 

Alongside of improving conditions of public health, 
and in connection with them, we must stress the urgent 
need there is for the emancipation of women. Students 
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of Indian history tell us that women were comparatively 
free till 800 A.D. But since then, partly due to the 
series of invasions to which India was subjected and partly 
due to changes in Hindu Sociéty, the position of women 
has greatly deteriorated. In this day and generation 
there is no justification for purdah, which is a chief cause 
of the poor health and low vitality of women. It is an 
encouraging sign of the times that enlightened women of 
all communities are fighting against it, and it is likely 
that the patient propaganda « conducted by them will soon 
result in its abolition. 


Although the, Hindu Widows’ Re-marriage Act was 
placed on the Statute Book of India as early as 1856, widow 
re-marriage is still uncommon, in spite of the fact that it is 
recognised by everybody that such marriages will tend 
to the promotion of good morals and to public welfare. 
The Act of 1856 has not removed certain legal impedi- 
ments in the way of widows availing themselves of the 
provisions of the Act, and it is high time to bring the Act 
up to date so that a widow can marry a second time 
without losing her legitimate right to a portion of her 
husband’s property and to the guardianship of her 
children. 

The Hindu marriage law, says the Rt. Hon’ble Mr. 
Jayakar, is scandalously one-sided. It favours the men 
at every turn at the expense of women. The recent bill 
of Mrs. Subbaroyan to penalise both polygamy and 
polyandry is in accordance with the spirit of the times, 
and no stone should be left unturned till such a bill is 
passed into an Act. ‘Till women have equal rights with 
men, whether these rights be conjugal, civic or political 
or rights pertaining to property and inheritance, we shall 
continue to be a backward people. In the matter of 
divorce too, our laws need to be liberalised and equalised 
as between men and women, so that charity will be 
required absolutely on both sides if married life is to con- 
tinue intact and on an honourable basis. One rejoices to 
find that the Indian State of Baroda has passed laws 
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bearing on the emancipation of women which are in: 
advance of laws in the rest of India. 

‘The Maternity Benefits Act which was passed some 
years ago is not enforced anywhere in the Madras Presi- 
dency. It is found only in 11 out of the 25 districts ; 
and even here the European employers have been more 
conscientious in paying these benefits than Indians. 
Although they‘employ only i of the total number of 
women registered, they pay half of the total benefits. 

Traffic in women and children is a serious social and 
moral problem all over the world. In India it is made 
particularly worse by the presence of the Devadasi system. 
The Immoral Traffic Act in Madras has lately been 
amended so as to make illegal third party profits 
at the expense of the Devadasi class. The Act is to 
operate for the present in the City of Madras or a Munici- 
pality or an area within 3 miles surrounding these areas. 
The Devadasi system has been entirely abolished in 
Travancore, Cochin, and the Bombay Presidency. 

If women have suffered untold miseries at the hands 
of men, so have children. The various Age of Consent 
Acts passed from time to time are a sad commentary on 
the fate of children in India. A crying need of the hour 
is for a comprehensive Children’s and Young People’s 
Act such as that which was passed in England in 1932. 
Education cannot be thorough till the rights of children 
have been well defined and enforced. There is need 
also for a Shop Assistants Act such as that passed by the 
Bombay Government, as well as for juvenile courts. In 
1927 the Children’s Act was passed, and this has been 
in operation in the three Presidencies of Madras, Bombay 
and Bengal. It gives the right to the Children’s Aid 
Society to take away children who are being abused or 
exploited. Further legislation is needed for the care of 
dependent children as well as for the abolition of conditions 
which make for such dependency. 


Both the State and the public have a great respon- 
sibility toward dependent and defective children. Some 
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of their duties are, as pointed out by Dr. Manshardt, 
(1) to strengthen family life, (2) to provide proper types 
of schools where children will not only be taught but also 
have their welfare attended to, (3) to provide play and 
recreation facilities, (4) to substitute planned social 
Work for indiscriminate charity, (5) to tighten laws regu- 
lating the employment of children, begging, etc., (6) to 
provide satisfactory housing facilities, (7) to engage 
properly trained woskers in the child welfare and pro- 
tection fields, (8) to impart religious (but not sectarian) 
training and character-education, and (9) to inspire the 
police to regard their work not as repressive, but as 
guardianship. 

‘ Next to the elevation of the position of women and 
children, caste offers a serious problem to social workers 
and legislators. As long ago as 1850 the Caste Dis- 
abilities Removal Act was passed laying down that no 
person should lose his nghts of property or inheritance on 
change of religion or loss of caste. The Act was intended 
to remove the legal disabilities of converts as well as those 
who were degraded or ex-communicated from their caste. 
In spite of such a progressive measure passed almost a 
century ago, caste is still with us, dividing the country 
into water-tight compartments and denying to millions 
the right to equal opportunity. In recent years temples 
under government management have been thrown open 
to the use of the scheduled castes ; and in this reform 
Travancore has made history. The Congress Government 
in the Madras Presidency began a scheme of providing a 
public well for each village so that every one, especially 
members of the Depressed Classes, could have access to 
pure water. Schools have been provided in large numbers 
either exclusively for the depressed class children or for 
children of all castes and no caste. Such inhuman 
customs as “< untouchability”’ and “ unseeability ” are 
gradually disappearing; and under the impact of Western 
civilization, and as a result of the growing national 
ferment in the country, the entire caste system is breaking 


254. THE MADRAS LAW JOURNAL 


down. The railway and the motor bus and the coffee 
and tea shops are hastening its downfall. Inter-caste 
dining is nothing uncommon among educated people 
to-day. But inter-marriage between castes is still a rare 
phenomenon. In Baroda no headman of a caste can 
now punish a person for marrying outside the gol ; if He 
does, he is himself liable to punishment. In British India 
a number of bills have been sponsored from time tọ time 
to legalise marriages between members of different castes, 
Sir Hari Singh Gour having taken an important part in 
the Special Marriage (Amendment) Bill in 1931. But 
nothing has come of all these efforts, and the principle of 
endogamy is still secure. 


The least that the State can do is to see that nobody 
is excluded from the use of public wells, public roads, 
and public schools or from government posts simply 
because of his caste. Communal rotation in appointments 
to government posts has gone some way in redressing 
grievances. But there is no hope of caste losing its 
rigour till the whole population of India becomes inter- 
marriageable. In attaining this end, government will 
do well to disallow such filthy customs as carrion eating 
prevalent among certain exterior castes and abolish such 
dirty work as scavenging by rapidly introducing the bore- 
hole system in the villages and flush-outs in towns and 
cities. Government should also insist upon providing equal 
opportunity to all, irrespective of caste differences. The 
Arya Samaj’s approval of inter-caste marriages should be 
availed of by more of its members. In this connection, 
it is significant to note that at the 1931 census two million 
Hindus declared that they had no caste at all. Writing 
on the evils of caste, an I.C.S. officer goes so far as to say : 
“ The fall in our trade, the stagnation in our arts, the 
dying of our inventive skill, the inefficiency of our coolies 
and even the indifference of our scavengers are mainly 
due to the inertia of caste.” 


One other problem to which we may refer in passing 
is the enormous growth of the Indian population during 
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the past fifty years, largely due to the maintenance of law 
and order. Civil disturbances, famines, and infanticide 
in the past acted as checks upon population. But with 
the State regulation of these evils the population is increas- 
ing by leaps and bounds. The Indian birth rate is as 
‘high as 34.5 per thousand of population and with the 
extension of medical facilities, the death rate is gradually 
coming down, though it is still twice as high as in England, 
chiefly because of the high death rate among infants and 
women between 15 and go. Cholera, plague and other 
fell diseases which swept off several thousands every year 
have been brought under control. Fevers of one kind or 
another still account for more than 50 per cent. of deaths 
and to the weakening of millions of people. But there is 
no doubt that medical science will bring all that under 
control. 


So the indications are that population will go on 
increasing indefinitely, outstripping the means of subsis- 
tence. Whether India has reached an optimum level with 
regard to her population is a much debated question 
among economists. The spectre of over-population can, 
to some extent, be averted by (1) extensive and intensive 
cultivation, (2) by transfer of population to less crowded 
occupations, (3) by subsidiary occupation, and (4) by 
well-regulated emigration. But some form of birth control ` 
_ or abstinence is necessary if the Indian population is to be 
kept within reasonable limits and the quality is to be im- 
proved to such a level where it can successfully compete 
with the advanced communities of the world. If this end 
is to be realised, we need mass education, higher wages, 
rise in standards of living, and giving up of the archaic 
belief that the begetting of sons is a religious duty. Asa 
recent writer puts it, baby weeks should be replaced or 
accompanied by birth-control weeks. 


JUDICIAL REVIEW AND CONTROLLED ` 
CONSTITUTIONS 


BY 
Sm ALLADI KRISHNASWAMI AITYAR 
' Advocate-General, Madras 


The doctrine of judicial review of the acts of the 
legislature or of the executive, when they exceed their 
powers as defined in the instrument of Government in 
countries with legal systems based upon British juris- 
prudence including the United States, is traceable to the 
principle of “the rule of law” as applied to a written consti- 
tution with defined powers of different governmental organs 
or with defined powers of the different units of a federal 
or of what may be termed a composite State. English 
jurisprudence has always recognised that the acts of a 
legislature of limited jurisdiction, whether the limits be 
as to territory or subject-matter, may be examined by any 
tribunal before whom the point is raised, though within 
the appointed spheres the powers of the legislatures are . 
absolutely supreme. The point was almost regarded as 
axiomatic by Hamilton, one of the fathers of the American 
Constitution, who, in the 78th number of the ‘ Federalist,’ 
(quoted in almost all the leading text books on the 
American constitution) points out that in a constitution 
which contains specific limitations and exceptions to 
legislative authority, such limitations can be preserved in 
no other way than through the medium of the courts on . 
whom in a federal system is cast the duty of declaring 
void all legislative acts contrary to the constitution. 

It is immaterial whether the written constitution 
is in the nature of a Patent emanating from a sovereign 


GOLDEN JUBILEE NUMBER 257 


or is a charter or ań act of the Imperial Parliament of 
Great Britain or, like the constitution of the United States 
which unlike those of the Dominions of Canada and the 
Commonwealth of Australia, is not contained in any 
statute but was adopted by the people acting through 
«certain Conventions. 

It is however interesting to nòte that the theory of 
judicial review has, on the American modél “ but engraved 
on 4 Civil law foundation,” been made a feature of the 
constitutions of other countries; “ the majority of the 
nations of the earth, thouglt adopting written constitutions 
have retained the doctrine of legislative supremacy.” 
(Haines, Judicial Review of Legislation in Canada, 28 
Harvard Law Review 565, cited in Willis on Constitutional 
Law, Page 72.) 

In Great Britain, owing to the theory of the omni- 
potence of Parliament, the validity of no Act of Parlia- 
ment can come under judicial review. It is only the 
rules and bye-laws passed under an Act of Parliament or 
the acts of municipal bodies or corporations constituted 
under an Act of Parliament that can be examined by the 
Courts as to their validity. 

Starting with these premises, one may take a bird’s- 
eye-view Of the part played by the judiciary in the moulding 
and development of the American and the Dominion 
Constitutions. 

America. Ina brilliant prize essay under the heading 
“The Supreme Court and the National Will” published 
m 1937, Mr. Dean Alfange (to whom was awarded 
the Theodore Roosevelt Memorial Prize) has 
reviewed the work of the Supreme Court of the 
United States as an interpreter of the Constitution. 
As is well-known, the Constitution of the United 
States was designed to organize national power in order 
to deal with national problems ; but it was built on the 
existing realities of State autonomy and individual liberty. 
The Constitution distributed sovereignty’ between the 
Federal Government and the States by investing the 
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Federal Government with certain enumerated powers re- 
serving all the remaining powers to the latter. The con- 
stitution also provided for a separation of the powers of 
the different organs of Government while guaranteeing 
individual rights in certain specified matters. A bare state- 
ment will make it clear that the most distinctive charac- ¢ - 
teristic of the American system of Government, as is the 
case with all the dater forms of federalism, is the diffusion 
of sovereignty and the necessity of a constitutional sanction 
being found for all Governmental action, state or federal., 
A constitution so framed, with a complicated machinery 
of formal amendments might have easily proved a most 
rigid and cast-iron scheme of Government, but in the 
result it has proved a most flexible instrument by the 
combined process of amendment by political usage and 
judicial interpretation. There is no more interesting study 
for a student of constitutional history than the process 
by which the Supreme Court has attained its present 
position as the final interpreter of the constitution and the 
part the Court has played in moulding the constitution 
to meet the needs of a most dynamic society. To start 
with, there is no special article in the constitution vesting 
the jurisdiction in the Supreme Court to veto an act of 
the Congress on the ground that it is in excess of the 
legislative powers of the Congress under the constitution. 
The second paragraph of Article VI enacted in general 
terms that “ the Constitution and the Laws of the United 
States made in pursuance thereof shall be the supreme 
law of the land.” ‘The latter part of that article merely 
provided that “ the judges in every State shall be bound 
thereby, anything in the Constitution or the laws of the 
State to the contrary notwithstanding.” From the terms 
of Article VI above set out, it is clear that there is no 
power in terms vested in the Federal Courts or even in the 
Supreme Court to veto any legislation passed by the 
Congress unless such a power is implied from the declara- 
tion that a law of the United States made only “in 
pursuance of” the Constitution is the supreme law of the 
land. The power of the courts and of the Supreme Court 
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to declare a law passed in excess of its powers by the 

Congress was rested by Chief Justice Marshall in the 

leading case of Marbury v Madison on the inherent power 

of the courts under a written constitution and upon its 

being pre-eminently the province and‘duty of the judiciary 
toó say what the law is.? 

It will thus be seen that judicial review established 
itself by the inner logic of a system conferring definite 
powers upon the various State agencies and the application 
of the principle of the rule of law to such a system. There 
have been protests now ahd again against the judicial 
veto of federal and state legislation, but the supremacy 
of the Supreme Court as the final interpreter of the 
constitution has survived attacks from every quarter. In 
the actual working of the American system, the “Supreme 
Court has in effect functioned as a third branch of the 
legislature.” It has wonderfully reacted to the changing 
needs of a progressive society and served “ to expand the 
national power by stretching the letter of the constitution, 
while at the same time acting as the guardian of individual 
liberty.” While in the early days of its history the 
main problem before the Court was to reconcile national 
authority with State sovereignty, it is at present confronted 
with the basic problem of Government, namely, “ re- 
conciliation of liberty with authority, of individual freedom 
with national organisation.”’? 

In the discharge of its judicial function, it has 
observed certain cardinal principles : 

(1) The jurisdiction of the Court is exercised only in 
cases and controversies. A case would have to be some 
suit instituted according to the rules of legal procedure 
by an aggrieved party. The Supreme Court has stoutly 
refused to give advisory opinions, such not being a strictly 
judicial function according to the view of the Court. 

(2) The Court will go no further as a censor of laws 
than is necessary for the decision of issues actually in 
litigation before it. ‘ 
referred to above. 
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(3) It always proceeds on the theory of the pre- 
sumption of the validity of Acts. 

(4) It has set before itself “ the ideal of trial and 
error” and has not hesitated to dissent from or overrule 
earlier decisions. ` 

To appreciate the work of the Supreme Court is off 
course not to ignore the oscillations of judicial opinion 
that have chara¢terized the work of the Court sometimes 
coinciding with the changes in the personnel of” the 
Court, now the Court appearing to act as the champion 
of individual liberty and now of a new social order, now 
as the protagonist of State right and at another time of 
national solidarity. The Court also never considered 
itself bound by judicial precedent to the same extent as the 
superior judiciary in England. 

The “intentions of the people” who adopted the l 
constitution have loomed large in the leading American 
judgments. In the interpretation of the Constitution, 
the Courts have also attached considerable importance to 
the course of conduct pursued by the legislature and by 
the executive in particular fields of action. They have 
not hesitated to rely on reports of Committees and of the 
legislature and other external aids to a much larger extent 
than the Courts under the British system ever did. In 
the words of Professor, (now Mr. Justice) Frankfurter in the 
treatise on the Supreme Court : “ Whereas British Courts 
approached the interpretation of the Constitution on the 
principle that the constitution must speak from within, 
the American Courts have, to a certain extent, approached 
the problem from without”. Closely connected with this 
mode of approach is the American doctrine of “ instru- 
mentality” which, though it might have undergone 
‘several alterations since the days the doctrine was formu- 
lated by Chief Justice Marshall, still continues to be a 
doctrine of American Constitutional law and interpreta- 
tion. The gist of tbis doctrine is that as the essence of the 
federal scheme of government the Federal and State 
Governments should be sovereign and independent within 
their respective spheres ; there is an implied prohibition 
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in the constitution that neither the Federal nor the State 

legislature should pass any enactment entailing any such 

interference. It need hardly be pointed out that the 

doctrine of federal instrumentality was never accepted 

by the Privy Council in the interpretation of Dominion 
i (aneao ; 

Australia :—In Australia the Federal Constitution 
is, gs in America the supreme law of the land and 
is the fountam of the Federal legislative, executive 
and judicial power. The Constitution of the Common- 
wealth is contained in an Imperial enactment.1 The 
Commonwealth Constitution does not create the con- 
stitution of the States, but proceeds on the continued 
existence of the States or State power. Section 106 
of the Act provides for the continuance of the con- 
stitutions of the States after federation until altered 
in accordance with state law. . Section 107 provides 
that every power of the State Parliaments shall continue, 
unless it is (a) exclusively vested in the Commonwealth, 
or (b) withdrawn from the States by the Constitution. 
In regard to the powers vested in the Commonwealth 
Parliament by the Constitution, the legislative powers 
vested in the Commonwealth Parliament may be classed 
under two heads : 

(1) “ Exclusive.’ —Powers which are exercisable by 
the Commonwealth alone. The more important of such 
powers are the power to impose duties of customs and 
excise and to grant bounties, defence, the coining of 
money and the making of anything but gold and silver 
coin a legal tender in payment of debts, and a few other 
important matters. 

(2) There are other powers which may be described 
as “‘ Concurrent,” that is to say, they are exercisable by 
both the Commonwealth and the States, provision being 
made for the supremacy of Commonwealth laws in’ cases 
of conflict. The area of concurrent jurisdiction is very 
wide comprising as it does 38 clauses of legislation’ and 





1. Commonwealth of Australia Constitution Act, 63 and 64 Vic., &, 12. 
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including the ggth, giving jurisdiction with respect to 
matters incidental to the execution of any power vested by 
the Constitution in the Parliament or in any House 
thereof, etc., etc. At the same time any statute passed by 
a State and relating to matters transferred to the Common- , 
wealth in regard to the “Concurrent ” field is valid unless” 
or until the Commonwealth itself legislates. And State 
laws are invalid under section 109 only to the extent of 
their inconsistency with the federak laws. 


Though in theory the reserve powers are in the States 
and the powers of the Federal legislature are confined to 
the enumerated heads of legislation, a perusal of the lists 
open to legislation by the Federal legislature will make it 
quite clear that as the enumerated powers are compre- 
hensive it is not’ easy to place a statute outside the ambit 
of the federal power. 


In Australia, as under other written constitutions with 
defined powers, any law exceeding the powers of the legis- 
lature of the Commonwealth is void. The Constitution and 
the laws of the. Commonwealth are,by clause V of the Con- 
stitution Act, “binding on the Courts, Judges and people 
of every State and of every part of the Commonwealth.” 
It is the essential function and duty of the Courts to 
adjudicate upon the question as to whether any Federal 
or State Act is within the competence of the particular 
legislature. The question may be raised in any Court and 
does not depend upon the status of the Court. The 
Constitution has provided that the High Court alone can 
finally determine questions of interpretation of the Com- 
monwealth Constitution, no appeal being permitted from 
it to the Privy Council unless the High Court certifies 
that the question is one which ought to be determined by 
His Majesty in Council; a certificate may be granted 
for any special reason. But, in the early years of the 
working of the Commonwealth, a difficulty was experienc- 
ed by reason of the fact that there is a direct right of appeal 
from a State Supreme Court to the Privy Council in certain 
classes of cases, and there was nothing to prevent a State 
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Court from taking cognizance of a casein which consti- 
tutional questions might be raised. Therefore a situation 
was created by which the High Court might come to one 
conclusion in a case disposed of by it in regard to the 


, interpretation of the Constitution and might refuse to 
* give leave to appeal to the Privy Council and the Privy 


Council might come to just the opposite conclusion in an 
appeal to it froma State Court. To meet this position the: 
Commonwealth Parliament, in exercise of its powers 
under Ss. 76 and 77 of the Constitution, enacted 
the Judiciary Act of 1903- 7. Section 40 (A) of the 
said Act provides tbat ifin any case pending before the 
State Supreme Court there arises any inter se question the 
Supreme Court shall proceed no further and the case is 
automatically removed to the High Court. The Judiciary 
Act therefore provides for a speedy disposal of constitutional 
questions and makes the High Court of Australia practically 
the final interpreter of all constitutional questions. 

For a number of years after the enactment of- the 
Constitution in 1g00 the High Court of Australia, largely 
influenced by the fact that the Australian Constitution 
was modelled in many respects on the American Consti- 
tution, showed a marked tendency to borrow American 
constitutional doctrines, especially in such matters as the 
American doctrine of the mutual non-interference with 
State and Federal instrumentalities, and secondly by 
seeking to settle first the powers reserved to the States. 
The theory of a compact between the States also loomed 
large in the earlier decisions. There was a distinct 
reversal of this tendency from the year 1920, since the 
decision in what was known as the “ Engineers’ Case,” 1 
from which date the rule was laid down in distinct 
terms that the only duty of the Court was to 
expound and give effect to the terms of the Con- 
stitution Act without reference to any extraneous 
principles. In others words, the Constitution is to 
be interpreted in the same manner as any other 

I. The Amalgamated Socisty of Engineers v. Te ae ene Company Ltd. 
T others, 28 Com L-R. 129. 
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statute, namely, by reference to its terms and those alone, 
without reference to any extraneous grounds such as 
grounds of policy or the nature of the federal compact. 
Of course, that is not to ignore the intrinsic distinction 


existing between an enactment under which a constitution , 


is enacted and laws are made and the municipal laws 
made in the exercise of that constitutional power. The 
Court will have’ necessarily to bear in mind that a cqnsti- 
tution is not a code running into details, that many powers 
are conferred by necessary implication rather than by 
express words and that legisfative power, while it must 
relate to particular subject-matter, must necessarily extend 
to new developments. As a result of the change in the 
mode of approach: in interpreting the constitution, it is. 
common knowledge that many principles which were 
acquiesced in and practically acted upon for several years 
were completely overthrown, and the High Court was 
able to make a change in the law which Parliament itself 
could not have made. In strict theory, the High Court 
merely declared the law in 1920 as it did earlier, but the 
Court’s decision in 1920 was in effect to change the 
constitution as interpreted in the earlier years. 

In the work of judicial interpretation the High Court 
in recent years has set before itself the normal. limits as to 
judicial function observed elsewhere. The Court will not 
give decisions on abstract questions and will not enter upon 
the interpretation of the Constitution unless it is absolutely 
necessary to the decision of the particular case. The 
jurisdiction of the Court can be invoked only when there 
is a cause in which the rights of litigants are in issue. It 
will proceed on the presumption that an impugned enact- 
ment is a proper exercise of legislative power unless it is 
clearly proved to be the contrary. At the same time, 
it will not countenance a colourable exercise of power ; 
it will address itself to the pith and substance of the 
legislation attacked before it. 

In regard to the proper connotation of judicial power 
it has proceeded on the American theory and on the 
theory generally accepted by English lawyers and courts 

| 


GOLDEN JUBILEE NUMBER 265 


(contrast the recent tendencies, as also the Judicial Com- 
mittee Act of 1833) that the giving ofan advisory opinion 
does not come within the judicial function of the Court. 
In In re the Judiciary Act! the High Court held to be 
, ulira vires of the Commonwealth Legislature, Part XII 
of the Judiciary Act which purported by S. 88 to give the 
High Court jurisdiction to hear and determine any question 
referred to it by the Governor-General as to the validity 
of any enactment ofthe Parliament of the Commonwealth 
and by S. 93 to make the determination final and con- 
clusive and not subject to ‘any appeal. 


In dealing with the ambit of legislative power, owing 
to a very large number of subjects being in the Concurrent 
List, the High Court of Australia is not confronted to 
the same extent with the problem of reconciling two 
mutually exclusive lists as the Supreme Court of Canada 
and the Privy Council in appeals from Canada. 


Constitution of Canada.—The Canadian Constitution is 
contained in the British North America Act of 1867. While 
it is true, as is pointed out by Lord Haldane in the leading 
decision of the Judicial Committee in 1914 A.C. 237, 
“that the Canadian Constitution was founded on 
the Quebec resolutions” and ‘in a “sense must be 
accepted as a treaty of union among the then Pro- 
vinces, yet when once enacted by the Imperial Parlia- 
ment it constituted a fresh departure and established new 
Dominion and Provincial Governments with defined 
powers and duties both derived from the Act of the 
Imperial Parliament which was their legal source.” The 
second of the resolutions passed at Quebec in October 
1864, on which the British North America Act was 
founded, shows “ that what was in the minds of those 
who agreed on the resolutions was a general government 
charged with matters of common interest and new and 
merely local Governments for the Provinces. The Pro- 
vinces were to have fresh and much restricted Constitu- 
tions, their Governments being entirely remodelled.” The 


“1, Inrethe Judiciary Act, 29 ComL R. 257. e 
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plan of legislative distribution adopted was to assign to 
the Provinces 16 enumerated subjects including a power 
to’ legislate in regard to civil rights and a general power 
to legislate on all un-enumerated matters of a local or 
provincial nature. The Dominion Legislature was given, 
the power “ to make laws for the peace, order, and good 
government of Canada in relation to all matters not 
coming within the classes of subjects assigned exclusively 
to the Provinces ; and for greater certainty but not so as 
to restrict the gencrlicy of the foregoing terms of the 
section, it is declared that notwithstanding anything in 
the Act the exclusive legislative authority of the Parlia- 
ment of Canada shall extend to all matters coming within 
the class of subjects hereinafter enumerated ” and then 
follow 29 enumerated subjects. If the two sections are 
read together without the aid of judicial decisions 
bearing on their interpretation they would support 
the construction that the Provinces possessed certain 
defined, enumerated powers which include a general 
residuary power over all matters, not specifically set 
out, of a merely local or private nature in the Province 
and that the power of the Dominion Legislature extends 
to certain enumerated subjects including a general power 
to legislate for the peace, order, and good government 
of the Dominion. And this was what was apparently the 
plan of legislative distribution according to the Confede- 
ration debates. But it is well-known that by a process of 
judicial construction the power relating to the peace, 
order, and good government of Canada has been confined 
to the narrowest limits and has been held to apply only to 
cases arising out of some extraordinary national peril. 
This construction of the power relating to the peace, order, 
and good government of Canada has been the subject of 
adverse criticism in Canada and one cannot but fail to 
notice a change in the judicial opinion in the last few 
years in the direction of widening the powers of the 
Dominion Government. 

In the construction of the mutually exclusive lists the 
problem before, the Judicial Gommittee and the Supreme 
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Court of Canada has been one of reconciliation of the two 
lists, which has given rise to the framing of certain principles 
to be applied in deciding within which section the impugn- 
ed enactment falls. In the language of the Judicial 
Committee in Parson’s case, 7 A.C. 96 : “It could not 
“have been the intention that a conflict should exist and in 
order to prevent such a result the two sections must be 
read together and the language of the one interpreted and, 
whefe necessary, modified by the other.” 

In approaching the problem as to the ultra vires or 
intra vires character of aty impugned enactment, the 
Courts have regard to the fact that the whole area of self- 
government is covered in the grants of legislative power 
to the Federal and Provincial Parliaments and on the 
. presumption as to the validity of an impugned Act. 


In the process of interpretation of the Constitution 
various principles, which cannot be dealt with in the 
course of this review have been developed such as the 
pith and substance of the enactment being a governing 
principle in regard to the ultra vires or otherwise of an 
impugned enactment, the Court addréssing itself to the 
aspect and purpose of a legislative measure, and the 
need for implying certain ancillary and incidental powers 
to the powers expressly conferred by the Constitution. 
But a close examination of the decisions bearing on the 
subject will lead one to the conclusion that by a process 
of judicial interpretation the constitution has been given 
a shape different from that contemplated by the framers. 
In Australia, the result of judicial interpretation has been 
for the Federal Centre to develop at the expense of the 
States contrary to the express intention of the original 
framers ; in Canada for the Provinces to develop into 
something like States, though recently a reverse tendency 
is noticeable as the result of strong Canadian national 
consciousness. 


With a view to prevent any uncertainty in regard to 
any given piece of legislation, in 1875, 1891 and igo6 
Acts were passed by the Dominion Parliament authorising 


\ : 


268 THE MADRAS LAW JOURNAL 


the executive government of the Dominion to obtain by 
direct request the decision of the Court on questions both 
of law and of fact, and nearly all the Provinces have 
passed Acts in similar terms requiring their Courts to 
answer questions put by the Provincial Government. In 
the case reported in 1912 A.C. p. 575 the Privy Courtcif 
upheld the validity of these Acts holding it to be intra 
vires of the respective legislatures to impose this duty on 
the Courts and observed that though powers to that effect 
were not granted in express terms by the British North 
America Act of 1867 they were not repugnant thereto 
but incidental to the complete self-government of Canada 
which was contemplated by the Act. Their Lordships, 
while recognizing that the answers given in the exercise 
of such a jurisdiction were advisory in their character, 
held that by giving answers to questions propounded to 
them the Court does not cease to exercise a judicial 
function, and refused to follow the American and Aus- 
tralian decisions on the subject. Their Lordships rested 
their decision on the long established practice in Canada ~ 
and the practice followed in certain cases even in the 
- United Kingdom. This procedure has helped to eluci- 
date the Constitution in several respects and enabled to 
some extent the early determination of a question raised 
as to any particular enactment being ultra vires. 

India. In regard to the distribution of subjects, the 
constitution under the Government of India Act is sw 
generts and does not follow .any particular model. 
Following the Australian example there is a large number 
of subjects which are treated as concurrent. At the same 
time the Canadian plan is followed in particular subjects 
being allocated to the Centre and the enumerated 
subjects to the Provinces. There is no general residuary 
clause in the Provincial List on the lines of all “ matters 
of a local and provincial nature” as in Canada nor is there 
any residuary clause in the Federal List. The attempt 
has been to exhaustively enumerate as many subjects as 
possible in the Provincial, Federal and Concurrent Lists 
respectively and leave it to the Governor-General to 
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allocate any particular subject to the Centre or to the 
Provinces where such a power does not fall within any 
of the lists. 


If and when the States jom the Federation there will 

be, the further problem, arising out of Instruments of 
Accession, namely, the reservation of particular subjects 
with limitations and conditions and the problem of State 
sovereignty. According to Mr. Justice Frankfurter owing 
to the complexity of the Indian problem “with the partners 
of our population,: the sogial and religious differences, 
the tantalising adjustments that had to be made to bring 
the provinces and princes within the same federation, 
‘the Government of India Act, 1935 formulates a plan of 
exclusive federal powers, exclusive Provincial powers, and 
concurrent powers, much more complicated than that 
provided for any other English-speaking country.” 1 The 
distribution of legislative power, as in the Government of 
India Act, must necessarily lead to a large volume of 
litigation with as many as eleven Provinces, even, if only 
the eleven Provinces and the Centre are actively function- 
_ ing without even the States joining the federation. It may 
at once be conceded that the most carefully planned 
distribution of legislative power cannot avoid a certain 
amount of overlap and confusion. Where the entire field 
of Government must be co-ordmated and a planned eco- 
nomy is the foundation of all modern Governments 
distribution of functions is the very essence ofa federal 
scheme of Government and Federalism in its actual 
working may accentuate legalism. This problem was to 
some extent envisaged by Parliament and provision was 
made for an application being made by the Advocate- 
General for the Federation or the Advocate-General of a 
Province moving for a transfer to the High Court of a 
case involving the question of the validity of any Federal 
or Provincial Act.* There is also a provision in the Act for 
the Governor-General making a reference to the Federal 





1. Mr. Justice Frankfurter: Mr. Justice Holmes and the Supreme Court. 
2. 8.925, Government of India Act, 1995. 
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Court and obtaining advisory opinion, though the terms 
of the section make it clear that the power is intended 
to be exercised in special cases of public importance, and 
thus far it has been availed of only in one case}. 

If only the time-during which Part II of the Act has, 
been in force is taken into consideration, there is no 
reason to suppose that almost every important piece of 
legislation will not be the subject of attack. The heated 
controversies in the press and on ‘public platforms in 
regard to the various measures passed by the Provincial 
Legislatures, the inevitable opposition of vested interests 
whenever a legislation of a new type is undertaken, and 
the number of cases before the Federal Court even within’ 
the short span of two or three years lead one to believe 
that the volume of litigation attacking the validity of 
legislation will be on the increase. 

There is also the problem that the uncertainty as 
to the validity of legislation must in public interests be 
resolved at as early a date as possible. It may be conceded 
that consistently with the fundamental concepts of British 
jurisprudence the ultimate arbiter in regard to the question 
whether any Act is ultra vires or inira vires in regard to the 
distribution of legislative power can only be the Courts, 
with the Federal Court or the Privy Council at the apex. 

The question however remains, whether consistently 
with the principles of Federalism it is possible to minimise 
the chances of litigation as also to secure an early deter- 
mination of the intra vires or ultra vires character of any 
particular piece of legislation which must necessarily arise 
in any federal scheme of Government. 

There are a few possible solutions of this problem of 
litigation and uncertainty regarding the validity of legisla- 
tion, Where the only question involved is whether the 
power resides in the Centre or in the Federation, there is 
no reason why a provision should not be enacted to the 








1. In the matter of The Central Provinces and Berar Sales of Motor Spirit and 
Lubricants Taxation Act, (C. P. and Berar Act XIV of 1998), (1939) F-C.R. 18. 
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effect that it is only the Governments concerned that can 
attack a piece of legislation. Iffor any reason that course 
is not found to be feasible, it might be enacted that 
a private party must obtain the consent of the Govern- 
ments concerned, complying with certain statutory forma- 
ities, as a condition precedent to assailing an Act of the 
legislature as being ultra vires. There are various pro- 
visions in the statute book of India enjoining the sanction 
of the Government, a public officer, or an Advocate- 
General, before a c&rtain type of litigation is launched. 
There is nothing inconsistent with the fundamental prin- 
ciples of British jurisprudence in making it obligatory upon 
a party challenging a’ legislation obtaining the consent 
of the Governments concerned or in the Constitution Act 
enacting that a measure passed by one legislature can only 
be attacked at the instance of the concerned Governments. 


The question as to the possibility of a legislation being 
immune from attack after a particular length of time was 
considered in the White Paper, though it was finally ruled 
out by Parliament. There are serious objections in legal 
theory to such a procedure. It is conceivable that there 
may be no occasion for an attack of the measure for any 
particular length of time ; it must be borne in mind that, 
an individual cannot be clothed with a right to impeach 
any legislation unless there is a definite infringement of 
his rights. Further the immunity of a piece of legislation 
from attack on constitutional grounds after a lapse of time 
might lead to an indiscriminate encroachment of the Pro- 
vincial into the Central field and vice versa, and as a 
result, by the mere acquiescence of the constituent parts, 
there may be an entire change in the constitutional 
structure without reference to the people or the autho- 
rities from whom the constitution might have emanated. 


Instead of merely leaving it to the discretion of the 
Court to direct a transfer as does S. 225 of the Government 
of India Act, there is no reason why the Australian model 
should not be followed and why every case involving a 
question of the interpretation of the constitution should not 
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be transferred to the High Court of a Province to be dis- 
posed of in the High Court by a Special Bench constituted 
for the purpose without there being any scope for appeals 
within the Court itself. 

The experience of Canada shows that too much 
importance need not be attached to the traditional argu? 
ment against an extension of the advisory jurisdiction, 
and there is nò reason why the expedient of advisory 
jurisdiction may not be had recourse, to on a larger scale 
than at present. The problem ‘is really one of balancing 
the arguments of convenienct and inconvenience arising 
from such a procedure. On the one hand it may be 
argued that it is much better that a statute is viewed in 
the light of special facts arising in the course of a litigation, 
that advisory opinions carry with them an academic 
flavour, or even that a large scale utilisation of the advisory 
jurisdiction might impair the independence of the judiciary 
—an argument however to which no importance need be 
attached in the light of experience gained in the working 
of the constitutional procedure in Canada and of various 
enactments in India which provide for the advisory 
jurisdiction of the High Court being invoked in certain 
types of cases. 

The possibility of expanding the Concurrent List on 
the Australian model and reducing to a minimum the 
Exclusive List might also be thought of when the revision 
of the constitution is undertaken. 

With a view to minimise the chances of litigation, the 
existing Indian constitution has introduced various pro- 
visions ousting the jurisdiction of the courts in regard to 
the exercise of powers by the Governor and the Governor- 
General in certain matters, the proceedings of the Legis- 
lature and similar matters, following im this respect the 
example of other written constitutions. ‘There is not how- 
ever much scope for extending the provisions taking away 
the jurisdiction of Courts. 

Whatevor form Federalism may take and whichever . 
solution might be suggested for its harmonious working, 
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a federal scheme of Government has been the only form 
of union tried in different parts of the globe for reconciling 
the yearning for a wider nationalism with centrifugal 
forces at work in any society tending towards local autono- 
my and a provincial patriotism. That does not rule out 
% a tounter tendency towards a closer union or even towards 
a unitary form of Government after federalism of some 
kind has been worked for some time. 
e 
In India, in spite of differences existing among different 
schools of politics, no section of political thought has 
-expressed itself against a federal scheme of Government 
.as such. While on the one hand the larger interests of 
India demand as a matter of economic and political 
necessity a single, central governmental machinery for 
exercising the functions in regard to such vital problems 
affecting the national well-being as banking, currency, 
international trade, and defence, the interests of agri- 
-culture, the work-a-day industrial problems, the varying 
-conditions of India and its geographical extent make 
Provincial and Local autonomy of a plenary character 
inevitable in any constitutional structure that may be 
erected. The wit of the politician and the ingenuity of 
the corstitutional lawyer have not devised any other 
solution for such a state of things than a federal scheme of 
-Government and any federal scheme, however delicately 
-and carefully balanced, carries with it certain complexities 
.and difficulties. The harmonising of the different parts ` 
-of the structure can only be secured by a continuous 
-adjustment, assuming of course that the tree that is 
planted has sustaining roots which will help a free growth. 
Any constitution, however carefully devised, is what a 
people make of it and no machinery can be a substitute 
for the good sense of a people and the legislatures and for 
the sound patriotism of the ordinary citizen. And all 
that can be expected of the judiciary is that, while guarding 
the constitution, it will ordinarily set itself against thwarting 
-the legislative will of the nation expressed through the 
accredited legislatures. 
35 
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It is too soon to predict what direction the Indian 
Constitution may take as the result of judicial review, 
as there does not seem to be a finality even in regard to 
the constitutional framework and as it is agreed on all 
hands that there must be some changes so as to give full 
and free scope for national development. In the fewe 
cases that have come before the Federal Court, there has 
been no disposition on the part of the Court to depart 
from the well-settled principles of construction laid d6wn 
by the Judicial Committee in appeals’from the Dominion 
Courts, though there has been ea tendency in that direction 
in the rulings of one or two of the Indian High Courts. 1 


1. For information about the Canadian Constitution I have drawn largely 
upon the works on the Constitution of Canada by Professor Kennedy, and 
regarding Australia I have relied mainly on The Law of the Australian Consti- 
tution by Kerr, and Legislative and Executive Powers in Australia by Wynes. 
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COMPANY LAW 
Plea for Legislation 


BY 
T. R. VENKATARAMA SASTRI, ae. 


This is a plea for legislation for the solution of certain 
difficulties that have arisen in our courts in the domain of 
Company Law. If conflicts have to be avoided, or co- 
operation has to be secured, between courts of one State, 
municipal legislation is sufficient to compass it. If 
conflicts have to be avoided or co-operation has to be 
secured as between the courts of different states, it can 
only be secured by a body of laws recognised and ad- 
ministered by the courts of the different States by some 
sort of mutual understanding, or by legislative provisions 
in each State in regard to those difficulties. Such a body 
of laws does exist and goes by the name of International 
Law. Where there is municipal legislation, it takes 
precedence of this unwritten body of laws. But in the 
absence of provision in any municipal Statute, rules of 
International Law must govern the decision of the case. 


These rules have grown in the course of centuries. 
States have geographical boundaries and the laws of the 
State have force within those boundaries. But life could 
not be held within any such boundaries, and has never 
in fact recognised these boundaries as setting any limits to 
its activities and was never wholly governed by the laws 
of one State. Marriage, property and business often con- 
nected man with more than one State and rights and 
liabilities had to be worked out in many jurisdictions. 
Writers and thinkers have suggested solutions for the 
adjustment of possible conflicts. They havg been adopted 
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in international practice and have attained the degree of 
uniformity that would justify the appellation of Inter- 
national Law being applied to them or the description 
that they were founded on international comity. But 
being unwritten laws founded on the broad principles of 
justice and equity, they varied in the actual administration 
in small details. If the administration of the principles 
of equity within-the limits of one State often varied with 
the measure of the Chancellor’s foot, it should not? be 
surprising that International Law as administered in 
different countries should differ in minor details. Not- 
withstanding their negligible differences, [International Law 
is as good and definite a body of laws as Equity is. 

It is not therefore as if the difficulties arising from 
conflict or lack of co-operation between the courts of differ- 
ent States is a new kind of difficulty not envisaged ever 
before. Provisions have been found for their resolution 
by the application of principles which all countries have, 
in a manner, agreed to apply in regard to their mutual 
relations. 

The Companies Act makes. provision for the creation 
of artificial persons like companies, how they are to be 
created, how they are to function during life, and how 
they may finally be wound up and dissolved. The gene- 
rality of provisions was framed without an eye on foreign 
companies. But such provisions were used to wind up 
foreign companies also which did business within the 
State. Experience had shown the necessity for such use 
of provisions. ‘The part of the business that is transacted 
within the State may require to be dealt with. There 
may be shareholders, creditors and assets within the 
jurisdiction. ‘They may require to be protected in relation 
to the company as a whole, or in relation to the company 
functioning in the locality. The English Companies Act 
of 1862 makes provision for the winding up of unregistered 
companies in language which indicates that foreign 
companies registered in their own State should be wound 
up in other countries as unregistered companies, It 
was at one time contended that as foreign companies 
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cannot be dissolved, they cannot be wound up as un- 
registered companies. It is now settled that foreign 
Courts ‘have jurisdiction to order a winding up of a com- 
pany registered in other States as an unregistered com- 
pany. See In re Matheson Brothers'. It can only be 
dealt with as an unregistered company. Registration as 
the creation of a new personality was in another State 
anq that State alone can dissolve its own creation. While 
foreign countries uecognise the artificial person during 
its lifetime, as part of the rule of international comity, 
they cannot, when it ceases to function, dissolve it—the 
act of dissolution being with the authority which brought 
it into existence. But legal rights having been created 
within the limits of the State, a winding up as of an 
unregistered company is open, and all that is open, 
to that State. | 

The winding up of a company may thus be in each 
jurisdiction in which an incorporated company may have 
been functioning in active life. If the winding up is only 
in one jurisdiction, then the Companies Act in force in 
that jurisdiction prescribes all the rules for its winding up. 


, If the company is to be wound up as a whole, then steps 


may be taken for its winding up and dissolution in the 


` country of its incorporation without steps being taken 


in other jurisdictions, except at the instance of the liqui- 
dator in the country of incorporation. Or there may be 
orders for the winding up in all jurisdictions separately. 
In this case, the Courts may act in co-operation or they 
may act as if each had to order the winding up according 
to its own laws, without relation to the winding 
up going on elsewhere. This last mode of acting ought 
not to happen—ought not to be allowed to happen, as far 
as possible. That is to say, if the company is going into 
liquidation and proceedings are taken in all jurisdictions 
to wind it up, the Courts ought to act in co-operation. 
The principles of co-operation ought to be settled. 
Provision should be made for the avoidance of conflicts. 





1. 27 Ch. D. 225. 
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It may be said that there is no difference in the final 
result between several and separate winding up and one 
unified administration. If the assets in each jurisdiction 
are distributed by each Court to all the creditors, the 
result is not different from all the Courts acting in 
co-operation and distributing the total of the pooled assets 
to the same body of creditors. But it makes a difference 
to the convenience of the parties concerned. 2 

-Let us now take each case and seeshow it will work. 

` There is only one proceeding and it is in the state of 
incorporation. The Court of that State appoints a liqui- 
dator. In him are vested all the assets. He has to go 
and sue in all the jurisdictions. If before he goes any 
creditor takes steps to recover his money and seizes money 
according to local laws he acquires precedence over the 
foreign liquidator. ‘The procedure for recovering debts 
due in the course of long and protracted suits is most in- 
convenient and cumbrous. While the creditors have the 
convenience of applying to one Court, they have the in- 
convenience of having to go a long way off to conduct 
One has only to fancy the inconvenience 


% 


proceedings. 
of a New Zealander conducting proceedings in London or ' 


a Londoner having to prove in New Zealand or Australia 
or Canada. 

Now let us take several administrations. The credi- 
tors must apply in each jurisdiction and, if need arose, to 
prove in each. The contributories may be pursued in 
each place. There may be conflict in the case parti- 
cularly of persons who have property in both States. 
Creditors may be accepted in one but not in another 
jurisdiction. Or their proof may be accepted for different 
amounts. Contributories may be varied in the different 
Courts. Other difficulties and divergences may be 
conceived. 

If they co-operate, and conflict is resolved by each 
court dealing with the body of creditors or contributories 
living within its jurisdiction and subject to its forensic laws, 
there is then machinery for compiling a common list of 
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creditors to whorh equal distribution is due ; no creditor 
will be enabled or permitted to secure precedence by a 
scramble ; no contributory will escape and the summary 
procedure of liquidation will be quick and effective in 
„each jurisdiction for the benefit of all the creditors. 
The existing practice in such cases is only meagrely 
indicated in the reports. But I venture to suggest that 
the*British Courts must have found co-operative adminis- 
tration very easy as the Courts have not been called 
on to resolve a conflict between the Courts or their 
liquidators. 


Now I intend to set down the cases and the passages 
in the text books that have stated the practice hitherto 
adopted in this class of cases. 


Hailsham’s Edition of Halsbury’s Laws of England 
has this passage in the volume on Companies at p. 871 in 
reference to Foreign Companies : 

“A foreign Company ~ ™ may be wound up as an 

unregistered Company under the Act of 1929. * © * if it hasa 
place of business and assets in England, and notwithstanding that it 
has been dissolved or ceased to exist as a Company under or by virtue 
of the laws of the Country under which it was incorporated * ade 
“The jurisdiction of the Court to make a winding up order is 
unaffected by the fact that a liquidation has already commenced in 
the country of incorporation and in such cases the winding up in 
England will usually be conducted as ancillary to the liquidation in 
that country.” 
‘The cases cited in support of this last proposition are, 
In re English, Scottish and Australian Chartered Bank}, In re 
Matheson Brothers, Lid.?, In re Commercial Bank of South 
Australia®, In re Federal Bank of Australia, Lid.4, North 
Australian Territory Co. v. Goldsborough, Mort & Co. 


In re Matheson Brothers, Lid.?, laid down that a wind- 


ing up could be ordered in England, even if there had 
been a winding up order in New Zealand. 





1. (1893) 3 Ch. 985 (C.A.). a. (1884) 27 Ch.D. a25. 
3. (1886) 33 Ch.D. 174 4 (1891) 62 L.J.Ch. 561. 
5. (1889) 61 LT. 716. 
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Why it is right and necessary to pass a winding up 
order in the case of a foreign company is considered in 
this case. 


In re Commercial Bank of South Australia! followed in 
In re Matheson Brothers, Lid. ? e 2? 


The actual point in the case of The English, Scottish and 
Australian Chartered Bank? was one of procedure for the re- 
construction of a company whose place of incorporaffon 
was Australia. ° 


In re Federal Bank of Australia, Lid.,* is instructive. 
It was an Australian Company, being voluntarily wound 
up in Australia under the supervision of the Court. A 
creditor having applied to have the business wound up: 
in England agreed that the manager in England should 
act as agent of the colonial liquidator on the under- 
taking of the company not to remove the English assets 
without the leave of the English Court and without 
giving notice to petitioner of any action which might be 
commenced against the company. The Court refused to 
accept the arrangement notwithstanding its safeguard of 
assets, but ordered compulsory winding up limiting the 
power of the liquidator to the collettion of English assets and 
the settling of the list of English creditors. The Court of 
appeal maintained the order. 

In the last of the cases Kay, J., upheld a voluntary 
winding up in England of an English company which 
had the bulk of its business in Australia on the ground 
that it was an English company and the Australian 
liquidation could only be ancillary to the English wind- 
ing up. 

Now for the actual words used. 

In In re Matheson Brothers, Ltd.,* Kay, J., said : 


“ The mere existence of a winding up order made by a foreign 
court does not take away the right of the courts of this country to 
make a winding up order here.” 





1. 33 Ch. D. 174. 2. (1884) 27 Ch.D. 225. 
3- (1893) 3 Che 385- 4- (1891) 62 L.J.Ch. 561. 
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“T am justified in taking steps to secure the English assets until 
I see that proceedings are taken in the New Zealand liquidation to 
make the English assets available to the English creditors pari passu 
with the creditors in New Zealand.” 


The English creditors had to recover 5,000 £ and the 
‘askets in England were 150£. In In re Commercial Bank 
of South Australia,1 North, J., pointed out : ‘ 

e The question is whether the English creditors ought to be left 
to recover their debts in, Australia, their debts having been contracted 
here and there being a large amount of assets here.” (Cf. 27 Ch.D. where 
the assets were small.) e 

“ I think the winding up here will be ancillary to the winding up 
in Australia, and if I have the control of the proceedings here, { wil! 
take care that there shall be no conflict between ths two courts and I shall 
have regard to the interests of all the creditors and all ths contributories * 
* * The liquidators ought sot to act without the special directions of the 
court except for the purpose of getting in the English assets and settling 
ths list of English creditors.” 

In In re English, Scottish and Australian Chartered Bank*, 
Vaughan Williams, J., said : 

“ One must bear in mind the principle upon which liquidations 
are conducted in different countries and in different courts, of one 
concern. One knows that where there is a liquidation of one concern, 
the general principle is—ascertain what is the domicile of the Company 
in liquidation ; let the court of the country of domicile act as ths 
principal Comt ; and let the other Courts act as ancillary, as far as they 
can, to the principal liquidation. But although that is so, it has 
always been held that the desire to assist in the main liquidation— 
the desire to act as ancillary to the court where the main liquidation 
is going on—wil! not ever maks the Cow? give up the forensic rules which 
govern the conduct of its own liquidation. 

“ Tam bound to make provision for aeditors in all parts of the world.” 

In In re The Excess Land Mercantile Agency Co., Ltd.,* 
North, J., observed : 

“ To a certain extent I treat the winding up here as ancillary to 
the winding up there but not to such an extent as to make this court 
an agent for the Court in Qyesnsland and I must investigate the matter as far 
as I can here.” 





1. (1886) 339 Ch.D. 174- a. (1893) 3 Ch. 385. 
3. 58 LT. 878. 
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What we get out of these cases are (1) one Court is 
principal and the others are ancillary. The Court of 
domicile or the Court of incorporation is to be the principal 
Court ; (2) The ancillary Courts are not mere agents but 
have to decide matters within their jurisdiction accord- , 
ing to their own forensic laws. 


The comment one may add is that the words, principal 
and ancillary, were perhaps unfortunate, as Mr. Justice 
Nokes of the Travancore High Court remarks in 
a recent judgment relating te the Travancore National 
Bank liquidation proceedings. Co-operation is there in 
those words but except in regard to dissolution which only 
one Court could order what difference that description 
makes in their powers it is difficult to know. 


Lord Selborne cites with approval the words of an 
American jurist of repute : 

“I am yet to learn what possible difference it can make in the 
rights of parties before the Court, whether the administration be a 
principal or an ancillary administration.” See Ewing v. Orr- ing}. 

Mr. Justice Maugham said that : 

“ the effect of one winding up being ancillary to the principal 
winding up has not, I think, been much considered in our courts. 
This court no doubt holds that in the winding up here all 
creditors, whether British or foreign, who can prove their debts have 
equal rights ; but it would seem that foreign courts do not always 
take the same view” In re Vocalion (Forsign) Lid.* 


As the ancillary Court is not an agent but a Court 
bound to administer according to forensic laws and as 
that function cannot be taken away from it as from a 
mere agent, their mutual relation is one of co-operation, 
each performing its own function within its own 
jurisdiction. 

But as they co-operate finally it must involve each 
taking from the others the result of their several exercise 
of their respective jurisdictions. 





t. (1895) ro A.C. 453 at §14- a. (1932) 2 CBD. 196 at 207. 
-+ 
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Mr. Justice North directs the ascertainment of the 
creditors within the jurisdiction ; that ascertainment must 
be of use in the mutual co-operation. 

Mr. Justice North further says that the creditors and 
the contributories will be protected by him. He cannot 
do that except by determining who they are and seeing 
them recognised in the other places. In fact this con- 
sidegation is mutual. Each determines in its own sphere 
and the determination is recognised in other jurisdictions. 

Equality of distribution to all the creditors is the 
rule. So that the resources have to be dealt with, debts 
collected and contributories made to pay as far as neces- 
sary and the creditors ascertained for all jurisdictions by 
the co-operation of all the Courts ; and then the amount 
of dividend is determined. Each Court is vigilant to see 
that equal justice is done to those in its jurisdiction. 

How in each case the co-operation was carried out 
in detail does not appear in any case. We have North, J., 
directing the liquidator not to do anything without con- 
sulting the Court. The same judgment implies that each 
Court is to respect the decision of the other Courts and 
no conflict should be allowed to arise. 

No rules exist in England under the Companies Act 
as to this co-operation. But alongside of the Companies 
Act and the rules framed under it, this co-operation has 
gone on as required by international comity. The Act 
of 1929 introduced certain changes as the result of differen- 
ces of judicial opinion as to whether a dissolution had or 
had not been effected by the Soviet Governments of 
-Banks in Russia with a view to take up all Banking into 
the hands of the State. (See Halsbury’s Laws of England, 
Hailsham’s Edition, Companies, pp. 860-1 and cases cited 
therein.) 

All difficulties now stand solved by legislation. 
The Act of 1929 provided for a winding up in England 
notwithstanding the dissolution of the Bank in the 
country of incorporation* ; and notwithstanding that the 

* Ss. 237 and 398. 
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company was carrying on its business in England, without 
a branch through an agent. 

And the remark of Mr. Justice Maugham in the case 
in (1932) 2 Ch.D. 207 was also in regard to Russia—that it 
did not recognise the duty of equal distribution. That 
comment does not take account of, or is a reflection ôn,” 
the fundamental Soviet principle of recognizing no 
private property and the duty of taking over Banking as 
an exclusive concern of the State. ‘ 

There are three kinds of relationship between different 
States. There are the independent Sovereign States. 
They have each their several interests. They have their 
several legislatures. Co-operation between them is a 
matter of treaty freely agreed to. Then there is the 
relation between Britain and the Dominions and Depen- 
dencies. The British Parliament can legislate for all of 
them. Till recently that right of legislation was absolute. 
Even now it is possible, subject to the consent of the 
dominions concerned. In the case of all countries other 
than the self-governing dominions, that power of legis- 
lation still exists. And yet in the matter of a law like 
Company Law there is not one legislation applicable to 
the whole Commonwealth or Empire. The Company 
Law as settled by Parliamentary legislation is adopted 
as a model for Indian Legislation, the Indian States take 
over this law mutatis mutandis, by legislation in due form. 
The result is not the same as one legislation applicable 
to the whole area. The laws are not the same but only 
similar. The law applicable in relation to each other is 
international law, not the same legislation, notwithstand- 
ing the verbal identity of the company legislation in the 
whole area. The British Company Law and the Gom- 
pany Law of New South Wales are substantially the same. 
But proceedings in British Courts are proceedings in a 
foreign Court to New South Wales. And vice versa. The 
same applies to the relations between England and 
Scotland. Except where legislation has provided for the 
co-operation of the English and Scotch Courts as if they 
were one country, their co-operation is the co-operation of 
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Courts foreign to each other. Until the passing of the 
Judgment Extension Acts, the judgment of one country 
can be carried into effect in the other country only by an 
action upon the judgment, in which case the judgment in 
regard to its validity is subjected to the tests of Inter- 
“national Law. That England and Scotland should be 
foreign to each other is so well rooted in their history that 
evey after legislative provision for co-operation between 
` them in the matters of the winding up of companies 
the House of Lords held that a Scotch winding up was not 
to operate in England as if it were an English winding up 
and the consequences in England of a Scotch winding up 
proceeding are exactly those of a winding up in any 
foreign country.1 Lord Macnaghten said that the pro- 
vision for co-operation probably intended that the Scotch 
proceeding was to operate as an English proceeding in all 
respects but the words were insufficient to indicate that 
intention. The British Parliament then passed a law that 
” a winding up in Scotland or England should have operation 
in the other country as if the proceeding had been in its 
own Courts. 

International Law, then, is what governs the mutual 
relations of the various countries that compose the British 
Empire and Commonwealth. That is the English way of 
leaving regional concerns alone except when a specific 
trouble clamours for specific solution. 

A third kind of relation is that between British India 
and Indian States. There is no common legislature for 
British India and Indian India. In this respect they. are 
more like independent states than like the component 
parts of the British Empire. But suzerainty involves 
political subordination and that distinguishes the Indian 
States from independent Sovereign States. It requires no 
argument to maintain that the relation between the 
peoples of British India and the Indian States is indivisible 
or more intimate than the relation between British India 
and any part of the British Empire, and that, notwith- 





1, Galbrocth v, Grimsheld, 1910 A. G. 508, Gf. 56 Mad. 4p5 P. C. 
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standing that the latter have a common legislature and the 
former have not. A co-operation between British India 
and the Indian States is not without precedent. In the 
matter of the execution of decrees there is provision 
that they should execute each other’s decrees, subject to the 
consideration of their validity on principles of inter- 
' national law. 

The suggestion here made is that there should be 
legislation in British India and the Indian States, so as 
to regulate their functions in the matter of the winding up 
of companies carrying on business in both areas. 

‘The case that has given rise to the suggestions here 
made involves not merely the Indian Courts but Ceylon 
also. Co-operation between British India and the Indian 
States has precedents. Co-operation between British 
India and Ceylon is without precedent. Even the autho- 
rity in England that deals with India is not the authority 
that deals with Ceylon. The Secretary of State for India 
is one person and the Secretary of State for the Colonies 
which include Ceylon is a different person. It is difficult 
though not impossible to secure legislation in England or 
in Ceylon to direct co-operation in the matter of the 
winding up. And a further curious fact that has been 
reported is that Colombo and Jaffna have not co-operated. 
The laws may be different but the winding up in Ceylon 
cannot be divided, if our ordinary notions have any appli- 
. cation to Ceylon. One does not know that Jaffna and 
Colombo form separate units dealing with each other as 
foreign Courts, as English and Scotch Courts still do except 
in so far as statutory unification has been effected for 
limited purposes. 

Colombo which cannot pay more than two annas to 
its creditors is willing to co-operate; but, we are told 
Jaffna can distribute between 12 to 14 annas and does 
not want to come into equal distribution. 1 





1. Itis since learnt that Jaffna had distributed only 4 as. in the Rupes and 
co-operation between Colombo and Jaffna is now being moved in the Supreme 
Court. ` 
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Now I turn to another matter of some relevancy in 
connection with Companies. Bankruptcy and Liquidation 
have cardinal differences. There is a difference between 
individuals and Companies. Individuals are not the crea- 
tions of a State and in their individual transaction do not 

asail under any authority from the State. Companies 
are artificial persons created by the State-and derive 
their authority from the State. A oompany comes 
int® existence by the provision for their registration and 
incorporation by State Laws. Its memorandum can only 
be altered in that State. Its capital may be reduced 
only there. Its final dissolution is also in accordance 
with the laws of the country of incorporation. The in- 
corporated company receives recognition in other states in 
accordance with the laws of international comity. 


Now we can gather up the threads and state what 
provisions are needed in the proposed legislation. 


(1) Provision should be made for co-operation bet- 
ween all the courts. 


(2) If one court is to be principal it must be the 
court of incorporation. 


Note.—Change of domicile at choice is not for a corporation. 
An individual chooses. The personality of a company is a juristic 
creation. Incorporation gives it its status and puts it in the same 
position as an individual subject. The status is dependent on the 
laws of that country. Its sole and permanent domicile must be there. 
It is the fact that incorporation and dissolution and the status and 
capacity during life are all governed by the laws of the country of 
incorporation that makes a change of domicile impossible. Westlake 
says that ifan English company carried on the whole of its business 
abroad, it may be still be wound up in England because it is an 
English company. 

(3) If in a given case convenience demands that 
the liquidation should primarily be elsewhere than in the 
courts of the incorporating State, it should be agreed to by 
the courts or the States concerned. 

Nots.—JIn re Matheson Brothers Ltd.!, was a case of comparatively 
small assets. 





1. 27 Ch.D. 225. 
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North Aushalian Territory Co. v. Goldsborough Co.,) involved a case 
of bulk of the assets being in Australia. Still the English court is 
principal because the Company was English. 

(4) Each court must be enabled to` decide and fix 
up the list of creditors and contributories within its area 
and the orders must be accepted by all the courts. a 

(5) If winding up goes on in one jurisdiction and 
calls are made by that jurisdiction, it must be: made an 
order of court and enforced in other jurisdictions. ° 


Note —This perhaps will be done even now. See for an'order of 
the kind between England and Scotland, In re City of Glasgow Bank*. 
As there is already provision for execution as between courts here, 
those sections may avail as in the case of execution of decrees. 


Provision should be made for rule-making for the 
solution. of conflicts by the courts or the Executive Gov- 


ermments. 

This function is in part political as the question is 
whether the states should allow foreign Companies to do 
busi and if so on what terms. 

e existing provisions as to foreign companies are 
all for full information about foreign companies but not 
for protection in case of failure. 

Companies cannot deposit enough monies in each area 
to answer local claims. Insurance companies accumu- 
late and invest. They can be asked to have funds invested 
in each state. A company cannot hold its funds unused 
in its business. Banks have to invest in the most profitable 
places for their purposes. There are places of deposit 
and places of investment. Funds cannot be held up in 
deposit in each place so as to be available for its claims. 

The above is intended to set down the considera- 
tions that suggest the urgent need for legislation. It is 
not written for lawyers only on a matter of legal interest 
to them but for lawyers and laymen oD a matter of 
legislation which touches a growing sphere of public 
interest. It is drawn in rough and not rigorously with 
a view to assist actual legislation. Details may have to 


1. G6: LT. 716. ` 2. (1880) 14 ChD. 628, 
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be carefully considered and due provisions framed 
accordingly. 
I may add as a sort of postscript that the British 
Parliament has provided for co-operation in bankruptcy 
« Laws between the Bankruptcy Courts all over the British 
Commonwealth. And the words, principal and ancillary, 
I suspect, come from the nature of the co-operation in 
baftkruptcy. S. 122 of the Bankruptcy Act of 1914 
provides for that cé-operation. A similar provision in the 
Company Law as to winding up may be sufficient to 
produce the result here desired. But as stated already 
there are differences between bankruptcy and winding 
up. ` It-is these differences that make the use of the 
word ancillary not quite appropriate. The action of the 
ancillary court in bankruptcy is always at the request 
of the principal court and limited to the matter con- 
tained in the request. But the adoption of the decision 
of the ancillary court is involved in the request and com- 
pliance. In the winding up are involved several 
jurisdictions and the duty of protection to local 
interests which impose on each jurisdiction the duty of 
judicial determination without request from a principal 
court which in bankruptcy is the sole administering 
authority. That is why the separate’ parts of a winding 
up of one concern have to be enabled to attain the ‘result 
of unitary administration. And we have here Indian 
States also which cannot be reached by Parliamentary 
or Indian Legislation and therefore parallel ` SONENS in 
British India and Indian India is RAN 
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THE JUDGE 


. BY ° i 
Rao Banapur K. V. KRISHNASWAMY AIYAR 
Advocate, Madras 


It is often ignored that members of the judiciary are 
equally members of the legal profession. Where the 
judges are chosen wholly from the practising Bar, this 
identity of their vocation cannot be easily lost sight of. 
The judge and the practitioner discharge complementary 
functions in building up the edifice of Justice. It is a 
mere matter of division of duties to secure economy of 
labour and efficiency of result. 

Different causes might lead to this untrue assump- 
tion of a distinction and differentiation between the judge 
and the practitioner, as if they were alien to each other. 
The constitution of the judiciary may have a bearing; the 
continued exclusiveness of conduct of members of the 
judiciary and members of the Bar may also have its influ- 
ence. But whatever the causes of this misunderstanding, 
the unity of purpose of the two sections of the 
legal profession, the Bench and the Bar, deserves to be re- 
cognised, encouraged and cherished. A judge, on his 
appointment, does not cease to be a member of the legal 
profession and we may add that one, not a member of 
the legal profession, who is made a judge, becomes ipso 
facto adopted into it. The efficient administration of 
justice calls for a full recognition of this identity. 

Elsewhere, I have endeavoured to enunciate the 
several duties that counsel owes to the court and the 
_ presiding judge. In truth, many of the obligations which 
a practitioner owes to his client or to a brother practi- 
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tioner or to the community of the profession or to the 
public, arise in a general way, out of the duties that he 
owes to the tribunal. For, a practitioner, qua practitioner, 
has no existence apart from his relation to the Court of 
which he is an officer, adviser and helper. 

* This necessary interrelation between the practitioner 
and the judge involves a reciprocal obligation and it may 
therefore be permissible for a practitioner to canvass the 
expectations that he has of the Court and the judge to 
whom he owes so much. , He is entitled to consider what 
kind of conduct from the judge and what measure and 
sort of co-operation from the Court would enable him, 
from his point of view, to discharge best the duties of his 
office. 

On many matters, it may not be possible to state 
positively and categorically what a judge should be or 
should do; but it is possible to enunciate what the advocate ' 
would not wish the judge to be or to do in the interests 
of the Bar and.in the best interests of the administration 
of justice, in which both are engaged. 


I have referred to the primary duty of counsel not to 
be uncivil or rude or disrespectful in any form or manner 
towards the judge. It is not too much to say that this 
duty of counsel calls for a reciprocal duty on the part of 
the Court not to disregard the privileges of the Bar. While 
judges ought to be insistent upon the dignity of their office 
and upon a deferential courtesy in speech and manner 
and should properly enforce it, they should not expect 
conduct tantamount to servility, or themselves be 
haughty and overbearing in manners, or impatient and 
inconsiderate in their conduct, or rude and unapproach- 
able in their relations with the Bar. As Mr. Justice 
McCardie said, it is the sense of independence of the Bar 
that deepens and confirms the instinct for fearless decision 
in the judge. So even where a practitioner’s conduct 
calls for chastisement from the Court, it is consistent with 
its own dignity to make the admonition ina dignified 
mannner. Lord Bacon has said, “There is due to the 
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public a civil reprehension of advocate where there 
appeareth cunning counsel, slight information, indiscreet 
pressing, or an overbold offence.” 

Some judicial officers, particularly in the mofussil, 
suffer from an obsession that easy relations with members 
of the Bar are liable to be misunderstood and might even 
derogate from their own dignity. The consequence is 
that they shut themselves up in seclusion and are the 
worse for it from every point of, view. I believe 
they suffer mentally, morally and physically and lose 
intellectual vigour, moral equifoise and physical stamina. 
They would not move on easy terms with a member of 
the Bar who practises in their court; they avoid all kinds 
of social contact generally and where they attend any 
formal function they cannot shed the consciousness of 
their judical office and feel offended if the same form or 
_ manner of courtesy that they are accustomed to in court 
isnot shown to them at the social gathering as well. 
This enforced exclusiveness on the part of the judge, I 
should say, has a deleterious effect even on the adminis- 
tration of justice. No judge-need suppose that practi- 
tioners are as a class dangerous to move with or are so far 
inferior to him in status that he should keep at a distance 
from them. Learned judges of this Court have shown 
by their example, how a judge of the highest court 
in the land can move on equal terms with the members 
of the Bar outside Court and yet maintain the dignity 
of his office and enforce discipline inside Court, even 
in relation to persons accustomed to move on the 
most familiar and intimate terms with him. Free and 
easy behaviour with the practitioners generally is bound 
to elevate the ‘judge, make his work in court easier 
and improve the tone of his administration. Nor need 
any judge of an inferior court believe that judges of 
the superior court view such conduct with disfavour 
or lend ear to hasty and ill-considered accusations 
which ignorant persons may make at ‘the initial stage. 
No judge, not even the best, can properly or fully 
discharge his functions without the willing and genial 
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co-operation of the Bar, which is called forth by equal 
social behaviour. While the power and authority behind 
the judge should not be lost sight of, they should not 
be brought to the forefront at every stage to hold 
in terrorem. Love wins more than fear ever does. 

` Tt is an everyday experience that judges look with 
disfavour upon interruptions from the Bar. They dislike 
a member of the Bar interrupting the argument of the 
opposing counsel and call him to order, where the inter- 
ruption was not warranted. Interruption of the judge 
when he speaks, is properly considered intolerable and I 
have known cases where judges have sternly refused to 
complete what they intended to say. It is not the-duty 
of judges to speak and when they speak at all, they 
speak to help counsel in argument, to clear up a difficulty 
or to elucidate a complex situation. But should the 
attitude of the Bar to interruption from the Bench be 
of a similar character? 


Interruptions of arguments from the Bench may be 
of various types. Questioning with a view to elucida- 
tion or to further argument of a position ought to be 
welcome to everybody. No one, except the person to 
whom an interruption of any kind would mean that the 
line of his argument is cut off, can resent such voluntary 
assistance from the presiding judge who, after all, is the 
person that has to be convinced by the argument. 


But there are other judges who adopt the Socratic 
method, ply the practitioner with questions and allow 
themselves to be counter-questioned by the practitioner 
till either the practitioner confesses defeat or the judge 
feels convinced that the position taken by the advocate 
is sound. This kind of catechism happens only, in cases 
where the judge prepares the brief at home as much as 
the practitioner does himself. Let me illustrate this with 
an instance in which I was personally concerned. 


It was a second appeal, in which I appeared for the 
appellant, and counsel on the opposite side was engaged 


elsewhere when the case was called. So a request was 
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made to the Court to pass over the case for a while. 
Thereupon the judge remarked, “Is the respondent 
anxious to be heard im this case? Mr. K. let us hear 
you.” Then I respectfully submitted that to be fair to 
my learned friend on the opposite side, it was better if my 
arguments were heard after he should arrive, for I safd,” 
I believed that I would be able to show that there was 
very much more in my case than what His Lordghip 
prima facie thought there was in it.. Then the learned 
judge adjourned it till counsel on the other side should 
arrive on the scene. Then What was it that happened 
when the case was taken up? It was a tussle, a quarrel, 
you may call it a fight between us, each questioning the 
other, each exemplifying the absurd consequences of the 
position taken by the other. If we were not on different 
levels, one may compare it to a discussion between an 
Adwaiti and a Visishtadwaitii This went on for two 
hours and more and the judgment which was pronounced 
without calling upon the respondent was to the effect : 
“ For reasons orally stated by me during the discussions 
at the Bar, the second appeal is dismissed with costs.” 
On my part, there was nothing to be dissatisfied with. 
It was an intellectual treat. But was I the only person 
to be satisfied ? 

There can well be difference of opinion on the useful- 
ness of such a method. Its propriety may not be accepted 
by many. For one thing, it converts the court-house into 
a debating forum. It leaves little room for cool and 
collected thinking. On the whole, though, with compe- 
tent judges, justice may not fail in many cases, there may 
not be the residuum of satisfaction that justice has been 
reached. In any event, the client will not hdve the 
satisfaction that his cause bad been heard fully and 
satisfactorily. Even when our arguments are calmly and 
patiently heard, how often. has not a practitioner made an 
introspection of himself, wondering whether he had said 
everything that could be said, discovering to his dismay 
that he had omitted a possible aspect and then seeking to 
find laboured satisfaction in the thought that if he had put 
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forward that position, the opposite side would have met 
it with such other answer and that the result would not 
have been different. Which practitioner, has not, at one 
time or another, passed through mental agony of this kind? 
. « Secondly it is a definite handicap to a junior practi- 
tioner, however able, who is not accustomed to this 
catechismal method, to present all his arguments, though 
he would find himself greatly helped by a limited question- 
ing from the Benclt. Interruption or questioning within 
limits should always be welcome, because they indicate 
the trend of thought of the judge and the points to which 
it is of special importance that the practitioner should 
direct his argument. A Master of the Rolls, who after- 
wards became the Lord Chief Justice of England, said, 
“The task of the Judge is difficult in observing the 
mid-course between the cross-examining spirit which 
incessantly interrupts counsel and the absolute silence 
which refrains from asking a question which might serve 
to elucidate a difficulty.” An interruption that agsists an 
argument has to be distinguished from one that destroys 
it. : 

Would counsel prefer a judge who sits absolutely 
silent and does not indicate any kind of reaction to the 
arguments proceeding before him? I think that the 
unanimous opinion of the Bar—barring the very few who 
mechanically recite arguments got up by rote—will be 
against it. They would prefer to be lightly interrupted 
and in any event to be given an indication of the judge’s 
attitude. For, nothing is more difficult than to argue a 
case before a court whose taciturnity or stolidity makes it 
impossible for counsel to know whether his argument is 
appreciated or even understood—whether the court is 
entirely with him or wholly against him. Even if the only 
alternatives were ensuring absolute silence and immobility 
on the one side and brooking frequent and even trouble- 
some interruptions on the other, I should think that most 
counsel would choose the latter. 

I well remember a late learned judge of this court 
who was of the former type. He would not look at the 
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arguing practitioner but be looking all the time this side 
or that. He would be making a research of his own, 
and drawing conclusions on his own method. For aught 
one can say, he might be looking at p. 50 when you are 
referring to page 5 and the only words that he woujd 
utter during arguments and that, in a gruff tone and un- 
sympathetic manner, would be “ Have you finished ?”, 
with the consequence that the arguing counsel woald 
begin to trot out his points again, in the belief that he 
had produced no favourable impression. On the appel- 
lant resuming his seat, the respondent would be called 
and he, in his turn, would pile up arguments in a 
frenzy in the suspicion that the judge may be in favour 
of the appellant. This method might give a training to 
counsel to judge between the relative values of points 
that arise in a case and to collect all his arguments and 
address them without omission. But no counsel would 
like to be placed in that situation. 

Then there is the question whether judges should 
study the papers at home before they hear counsel. No 
one can object to a judge acquainting himself sufficiently 
with the facts of the litigation to follow the arguments with 
interest and easier appreciation, just in the same way as 
a judge can lawfully make a personal local inspection to 


understand the facts and the evidence in their proper ‘ 


bearing, But the evil is that the tendency might develop 
into a habit of forming conclusions in some rough form at 
least, before hearing counsel. There are judges who 
study the papers in detail and with care, and confront 
counsel in their arguments with materials of which even 
the other side may not realise the force. And a judge’s 
point has always a hundred per cent value. The better 
opinion seems to ,be that this kind of preparation of a 
case by a judge does not lead to sound administration of 
justice. Where the court that hears the case is composed 
of a Bench of two or more judges, no useful purpose is 
gained by a discussion over the head of the other judge, 
who may not only be not interested in it but perhaps is 
annoyed ‘with it, when his: opinion has equally to govern 
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the ultimate decision. No judge need aspire to vindicate 
that he is abler than counsel that appear in the case. 
Judges are after all men and when unintentionally scope is 
afforded for the ego to assert itself, it is not easy afterwards 
to control it. It is also excusable that judges should 
entertain an exaggerated idea of the importance attaching | 
to their position and of the value of their opinions. The 
ideal bas therefore been stated in the form that the most 
eminent characteristics of a judge are—the realisation 
first of “ the duty of patience ” and second of “ the high 
obligation of courtesy and kindliness.” Among the rules 
that Lord Justice Fry set for himself to follow was one 
which may well be an inspiration to every judge ; and that 
was : “ I must remember to give a benignant and receptive 
listening to each side and when hearing young counsel, 
I must remember how great the pleasure a kind word 
from the Bench has been’ to me in former years.” Lord 
Bacon says “ Patience and gravity of hearing is an essential 
part of justice and an overspeaking judge is no well-tuned 
cymbal. It is no grace to a judge first to find that which 
he might have heard in due time from the Bar, or to show 
quickness of conceit in cutting off evidence or counsel, 
too short, or to prevent information by questions though 
pertinent. The parts of the judge in hearing are four : 
to direct the evidence ; to moderate length, repetition or 
impertinency of speech ; to recapitulate, select and collate 
the material points of that which hath been said ; and to 
give the rule or sentence. Whatsoever is above these is 
too much, and proceedeth either of glory of willingness 
to speak or of impatience to hear,or of shortness of memory, 
or of want of a staid and equal attention.” He adds 
that “it is generally better that the judge should err on 
the side of indulgence in this matter than that he should 
endeavour to hold the reins too tightly.” After all, “ the 
administration of justice is necessarily but an approxi- 
mation towards that ultimate and absolute justice which 
may come with the millennium, but never before.” 


